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SCHEDULE 


tHOWmO   IN    WHAT   VOLUMES    OF   THIS    SERIBS   THS   0A8B» 

REPORTED  IN  THE   SEVERAL  VOLUMES  QV  OmClAL 

REPORTS  MAT  BE  FOUND. 


■tet*  raporti  an  In  pannth«Mi,  and  th«  nuabmi  of  tbia  mtIm  la  kdd-fMafl  tgmn^ 

Alakaxa.  —  (8S)  8;  (84)  6;  (85)  7;  (86)  U;  (87)  18;  (88)  16;  (89)  18|  (00. 
91)  84;  (92)  86;  (93)  30;  (94)  88;  (95)  86;  (96,  97)  88;  (98)  89;  (99) 
48;  (100,  101)  46;  (102)  48;  (103)  49;  (104,  105)  58;  (106, 107, 108)  64v 
(109.  110)  66;  (111)  66;  (112)  67;  (113)  69;  (IH)  68;  (115.  116)  67. 

Arkansas.  —  (48)  8;  (49)  4;  (50)  7;  (51)  14;  (52)  80;  (53)  88;  (54)  86p 
(55)  29;  (56)  36;    (57)  38;   (58)  41;    (59)  43;    (60)  46;    (61,  62)  64; 

(68)  68;  (64)  68;  (65)  67. 

OALiifOBNiA.  —  (72)  1;  (73)  8;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78,  79)  18;  (80) 
13;  (81)  16;  (82)  16;*  (83)  17;  (84)  18;  (85)  20;  (86)  81;  (87,  88)  28» 
(89)  23;  (90,  91)  26;  (92,  93)  27;  (94)  28;  (95)  29;  (96)  81;  (97)  33; 
(98)  36;  (99)  37;  (100)  38;  (101)  40;  (102)  41;  (103)  48;  (104)  48; 
(105)46;  (106)46;  (107)  48;  (108)49;  (109)  60;  (110.  lit)  62;  (112> 
63;  (113)  64;  (114)  65;  (115)  66;  (116)  68;  (117)  69;  (118)  62;  (119)  63;. 
(120)  65;  (121)  66;  (122)  68;  (123)  69;  (124)  71. 

Colorado.  —  (10)  8;  (U)  7;  (12)  13;  (13)  16;  (14)  20;  (15)  88;  (16)  86t 
(17)  81;  (18)  36;  (19)  41;  (20)  46;  (21)  58;  (22)  66;  (23)  68;  (24)  66; 
(25)  71. 

CoNNKCricuT.  — (54)  1;  (55)  8;  (56)  7;  (57)  14;  (58)  18;  (59)  81;  (60)  86; 
(61)  29;  (62)  86;  (63)  38;  (64)  42;  (65)  48;   (66)  60;  (67)  68;   (68)  67^ 

(69)  61;  (70)  66;  (71)  71. 

Dklawark.— (5  Houst.)  1;  (6  Hoast)  82;    (7  Hoast)  40;  (9  Honst.)  48r 

(1  Marv.)  65;  (2  Marv.)  69. 
FLOaiDA.  — (22)  1;  (23)  11;  (24)  12;  (25,  26)  28;  (27)  26;  (28)  89;  (29)  80; 

(30)  82;  (31)  84;  (32)  37;  (33)  39;  (34)43;  (35)  48;  (30)  61;  (37)  68) 

(38)  66;  (39)  63. 
Oborgia.  — (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  18;  (82)  14;  (83.  84)  20) 

(86)  81;  (86)  22;  (87)  27;  (88)  80;  (89)  32;   (90)  36;  (91.  92.  93)  44) 

(94)  47;   (95,  96)  61;   (97)  54;   (98)  58;  (99)  69;  (100)  68;  (101)  66; 

{102)  66;  (103)  68;  (104)  69;  (105)  70;  (106)  7L 
Idaho.  —  (2)  35. 
Illinois. —(121)  2;   (122)  3;   (123)  5;   (124)  7;  (125)  8;  (128)  9;  (127)  11) 

(128)16;  (129)16;  (130)   17;  (131)   19;  (132)   22;   (133.    134)   28;   (135) 

26;   (136)  29;    (1.37)  31;  (138,   139)  32;  (140,   141)  88;  (142)  84;  (143. 

144.  145)  86;  (146.   147)  37;  (148)  39;  (149.  150)41;  (151)  48;  (152)  48; 

(154)46;   (153,155)46;   (156)47;   (157)48;   (158)49;   (159)60;   (160. 

161)62;  (162)53;  (163)54;  (164,  165)56;  (166)67;  (167)69;  (168,  169) 

61;   (170)  62;    (171)  63;   (172,   173)  64;   (174)  66;  (175)  67;  (176)  68; 

'177,  178)  69;  (179)  7a 

(J) 


8  Schedule. 

IlTDIANA.— (112)  8;  (113)  3;  (114)  5;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 
18;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  81;  (126,  127)  28; 
(128)  85;  (129)  88;  (130)  30;  (131)  31;  (132)  38;  (133)  36;  (134)  39; 
(135)  41;  (136)  43;  (137)  45;  (138)  46;  (139)  47;  (140)  49;  (1,  2,  3, 
Ind.  App.;  141)  50;  (4,  5,  6,  lad.  App.;  142)  51;  (7.  8,  Ind.  App.;  143)  58; 
(9,  10  Ind.  App.)  53;  (11  Ind.  App.)  54;  (13  Ind.  App.;  144)  65;  (14 
Ind.  App.)  56;  (15  Ind.  App.;  145)  57;  (146)  58;  (16  Ind.  App.)  59;  (17 
Ind.  App.)  60;  (147,  148)  68;  (18  Ind.  App.;  149)  63;  (150,  19  Ind. 
App.)  65;  (20  Ind.  App.)  67;  (151)  68;  (21  Ind.  App.)  69;  (152)  71. 

Iowa.  — (72)  8;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  80j 
(81)  85;  (82)  31;  (83)  38;  (84)  35;  (85)  39;  (86)  41;  (87)  43;  (88)  45; 
(89,  90).  48;  (91)  51;  (92)  54;  (93)  57;  (94,  95)  58;  (96.  97)  59;  (98)  60; 
(99)  61;  (100)  68;  (101,  102)  63;  (103)  64;  (104)  65;  (105)  67;  (106)  68; 

(107)  70. 

Kansas.  — (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  81| 

(45)  83;  (46)  86;  (47)  87;  (48)  30;  (49)  33;  (50)  34;  (51)  37;  (52)  39; 

(63)  48;  (54)  45;  (55)  49;  (56)  54;  (57)  57;  (58)  68;  (59)  68. 
Kkhtucky.- (83,  84)  4;  (85)  7;  (86)  9;  (87)  18;  (88)  81;  (89)  85;  (90)  89; 

(91)  34;  (92)  36;  (93)  40;  (94)  48;  (95)  44;  (96)  49;  (97)  53;  (98)  56; 

(99)  59;  (100)  66. 
Louisiana.  —  (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  81;   (43  La.  Ann.)  86;   (44  La.  Ann.)  38;   (45  La.  Ann.)  40;    (46, 

47  La.  Ann.)  49;  (48  La.  Ann.)  65;  (49  La.  Ann.)  68;  (50  La.  Ann,)  69. 
Maine.— (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)83;  (84)  30;  (85)35;  (86)41; 

(87)  47;  (88)  51;  (89)  56;  (90)  60;  (91)  64;  (92)  69. 
Maryland.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  80;  (73)  85;  (74) 

88;  (75)38;  (76)35;  (77)39;  (78)44;  (80)45;  (79)47;  (81)  48;  (82)51; 

(83)  65;  (84)  57;  (85)  60;  (86)  63;  (87)  67;  (88)  71. 
Massaohusbtts.- (145)1;  (146)4;  (147)9;  (148)18;  (149)14;  (150)15;  (151) 

81;  (152)  83;  (153)  85;  (154)  86;  (155)  31;  (156)  38;  (167)  34;  (158)  35; 

(159)  38;  (160)  39;  (161)  48;  (162)  44;  (163)  47;  (164)  49;  (165)  58; 

(166)  66;  (167)  57;  (168)  60;  (169)  61;  (170)  64;  (171)  68;  (172)  70. 
Michigan.—  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75)  13; 

(70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  80;  (81, 

82,  83)  81;  (84)  88;  (85,  86,  87)  84;  (88)  86;  (89)  88;  (90,  91)  30;  (92) 

81;  (93)  38;  (94)  34;  (95,  96)  35;  (97)  37:  (98)  39;  (99)  41;  (100)  43; 

(101)  45;  (102)  47;  (103)  50;   (104)  53;  (105)  55;  (106)  58;  (107)  61; 

(108)  62;   (109)  63;  (110)  64;  (111)  66;  (112,  113)  67;  (114)  68;  (116) 
69. 

Minnesota. —(36)  1;  (37)  5;  (38)  8;  (39,  40)  18;  (41)  16;  (42)  18;  (43)  19) 

(44)  80;  (45)  82;  (46)  24;  (47)  28;  (48)  31;  (49)  32;  (50)  36;  (51,  52) 

38;  (53)  39;  (54)  40;  (55)  43;  (56)  45;  (57)  47;  (58)  49;  (59)  50;  (60)  51; 

(61)  52;  (62)  54;  (63)  56;  (64)  58;  (65)  60;  (66)  61;  (67,   68)  64;   (69) 

65;  (70)  68;  (71)  70;  (72)  71. 
Mississippi.  —  (65)  7;  (66)  14;  (67)  19;  (68)  24;  (69)  30;  (70)  35;  (71)  48; 

(72)  48;  (73)  56;  (74)  60;  (75)  65;  (76)  7L 
MiasouRi.- (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)18;  (101)20;  (102)22;  (10.3)  23;  (104,  105)  24;  (106)27;  (107)  28; 

(108. 109)  32;  (110, 111)33;  (112)34;  (113,  114)  35;  (115)37;  (116,  117; 

88;  (118)  40;  (119,  120)  41;  (121)  42;  (122)  43;  (123)  45;  (124,  125)  46; 

(126)  47;  (127)  48;  (128)  49;  (129)  50;  (130)  51;  (131)  58;  (132)  53; 
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(133)  64;  (134)  66;  (135,   136)  68;  (137)  60;  (138)  60;  (139)  61;  (140) 

68;  (141.  142)  64;  (143)  66;  (144)  66;  (145)68;  (146)69;  (147.  148)  7L 
Montana.  —  (9)  18;   (10)  84;  (11)  88;  (12)  38;  (13)  40;  (14)  43;  (15)48; 

(16)  60;  (17)  68;  (18)  56;  (19)  61;  (20)  63;  (21)  69. 
Hkbraska.  —  (22)  3;  (23,  24)  8;  (25)  13;  (26)  18;  (27)  80;  (28.  29)  86;  (30) 

87;  (31)  88;  (32,  33)  89;  (34)  33;  (35)  37;  (36)  38;  (37)  40;   (38)  41} 

(39,  40)  48;  (41)  43;  (42,  43)  47;  (44)  48;  (45,  46)  60;  (47)  63;  (47.  48, 

68;  (49)  69;  (50)  61;  (51.  52)  66;  (53)  68;  (54)  69;  (55)  70;  (56)  71. 
Nevada.  —(19)  3;  (20)  19;  (21)  37;  (22)  68;  (23)  68. 
Nbw  Hahpshibk.  —  (64)  10;  (62)  13;  (65)  83;  (66)  49;  (67)  6& 
Niw  Jbbsbt.  — (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J.   L.)  7;   (61 

N.  J.  L.;  45  N.  J.  Eq.)  14;  (16  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 

Eq.)  84;   (5.3  N.  J.  L.)  86;   (48  N.  J.  Eq.)  87;    (49  N.  J.  Eq.)  31;   (54 

N.  J.  L.)  33;  (50  N.  J.  Eq.)  36;  (55  N.  J.  L.)  39;  (51  N.  J.  Eq.)  40;  (66 

N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  (57  N.  J.  L.;  53  N.  J.  Eq.)  61;  (54  N.  J. 

Eq.;  (58  N.  J.  L.)  55;  (59  N.  J.  L.)  69;  (56  N.  J.  £q.)68;  (60  N.  J.  h.) 

64;  (56  N.  J.  Eq.)  67;  (61  N.  J.  L.)  68. 
H»w  York.— (107)  1;  (168)  8;  (109)4;  (110)6;  (111)  7;  (112)  8;  (113)  lOj 

(114)  11;  (115)  18;  (116,  117)  16;  (118,  119)  16;  (120)  17;  (121)  18;  (122) 

19;  (123)  80;  (124,   125)   81;  (126)  88;   (127)  84;   (128,  129)  86;  (130. 

131)  87;  (132, 133)  88;  (134)  30;  (135)  31;  (1:^6)  38;  (137)33;  (138)  34{ 

(139)  36;  (140)  37;  (141)  38;  (142)  40;  (143)  48;    (144)  43;  (145)  46; 

(146)  48;   (147)  49;    (148)  51;   (149)  58;    (150)  55;    (151)  56;    (152)  67; 

(153)  60;  (154)  61;  (155)  63;  (156)  66;  (157)  68;  (158,  159)  70. 
North  Caholina.  —  (97,  98)  8;  (99,  100)  6;  (101)9;  (102)  11;  (103)  14;  (104) 

17;  (105)18;  (106)19;  (107)88;  (108)83;  (109)86;  (110)88;  (111)88; 

(112)  34;  (113)  37;  (114)  41;  (115)  44;  (116)  47;  (117)  63;  (118)  64; 

(119)  66;  (120)  58;  (121)  61;  (122)  66;  (123)  68;  (124)  70. 
KoBTH  Dakota.  —  (1)  86;  (2)  33;  (3)  44;  (4)  60;  (5)  57;  (6,  7)  66. 
Ohio.  —(45  Ohio  St)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  81;  (48  Ohio  St)  89; 

(49  Ohio  St)  34;  (50  Ohio  St.)  40;  (51  Ohio  St)  46;  (52  Ohio  St)  49; 

(53  Ohio  St)  53;  (54  Ohio  St)  56;  (55,  56  Ohio  St)  60;  (57  Ohio  St)  63; 

(58  Ohio  St)  65;  (59  Ohio  St)  69;  (60  Ohio  St)  71. 
Okkoon.— (15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  SO;   (20)  23;  (21)  88;  (22) 

89;  (23)  37;  (24)  41;  (25)  48;  (26)  46;  (27)  60;  (28)  58;   (29)  54;   (30) 

60;  (31)  65;  (3-')  67. 
PiNNSTLVANiA.  — (115,  116,  117  Pa.  St)  8;  (118,  119  Pa.  St)  4;  (120,  121 

Pa.  St)  6;  (122  Pa.  St)  9;  (123,  124  Pa.  St)  10;  (125  Pa.  St)  11;  (126 

Pa.  St)  18;  (127  Pa.  St)  14;  (128,  129  Pa.  St)  15;  (130.  131  Pa.  St)  17; 

(132,  133,  134  Pa.  St)  19;  (135,  136  Pa.  St)  80;  (137,  138  Pa.  St)  81; 

(139,  140,  141  Pa.  St)  83;  (142,  143  Pa.  St)  84;  (144,  145  Pa.  St)  87; 

(146  Pa.  St)  88;  (147,  150  Pa,  St)  30;  (151  Pa.  St)  31;  (148  Pa.  St) 

83;  (149,  152,  153  Pa.  St)  34;  (154,  155  Pa.  St)  35;  (156  Pa.  St)  36; 

(157  Pa.  St)  37;  (158  Pa.  St)  38;  (159  Pa.  St)  39;  (160  Pa.  St)  40; 

(161  Pa.  St)  41;  (162  Pa.  St)  48;  (163  Pa.  St)  43;  (164,  165  Pa.  St)  44; 

(166  Pa.  St)  45;  (167  Pa.  St)  46;  (168,  169  Pa.  St)  47;  (170,  171  Pa. 

St)  60;  (172,  173  Pa.  St.)  51;  (174,  175  Pa.  St)  52;  (176  Pa.  St)  68; 

(177  Pa.  St)  66;  (178  Pa.  St)  56;  (179.  180  Pa.  St)  57;  (181  Pa.  St) 

69;  (182  Pa.  St)  61;  (1S3,  184  Pa.  St.)  63;  (185  Pa.  St)  64;  (186  Pa. 

St)  65;  ('87  Pa.  St)  67;  (188  Pa.  St)  68;  (189  Pa.  St)  69;  (190  P« 

St)  70;  (191  Pa.  St) 71. 
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Rhodb  Islawd.  —  (15)  8;  (16)  87;  (17)  33;  (18)  49}  (19)  61. 

SoDTH  Cabolina.  — (26)  4;  (27,  28.  29)  13;    (30)  14;  (31,  32)  17;  (8S)  86t 

(34)  87;  (35)  88;  (36)  31;  (37)  34;  (38)  37;  (39)  89;  (40)  48;  (41)  44; 
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Anderson  v,  Andebson. 


[124  California,  48.] 

MARRIAOB  AND  DIVORCE— DECREE  FOR  MAINTB-^ 
NANCE— RECEIVER.— If  a  wife  sues  her  husband  for  a  divorce  on 
the  ground  of  his  extreme  cruelty,  praying  that  a  portion  of  what 
she  ciaims  to  be  the  community  property  be  awarded  to  her,  that 
a  receiver  be  appointed,  and  for  general  relief,  but  the  divorce  is 
denied,  she  is  entitled  to  a  decree  for  the  maintenance  of  herself, 
and  the  children  under  her  care,  and  for  the  appointment  of  a  re- 
ceiver to  enforce  such  decree,  where  the  statute  authorizes  such  a 
decree  in  case  the  divorce  is  denied,  if  the  case  made  by  her  shows 
that  her  husband  has  left  her  without  cause;  that  he  has  been  guilty 
of  conduct  which  the  court  finds  malies  it  impossible  for  her  to  live 
with  him;  that  she  has  no  means;  that  he  is  a  nonresident  of  the 
state;  that  he  owns  property  of  great  value,  both  in  the  state  and 
out  of  it;  and  that  he  has  endeavored,  and  is  endeavoring,  to  dis- 
pose of  his  property  for  the  purpose  of  depriving  her  of  the  means 
of  support.  It  is  not  necessary,  in  such  a  case,  to  charge  a  failure- 
to  provide  the  plaintifT  with  the  necessaries  of  life. 

MARRIAGE  AND  DIVORCE— NECESSITY  FOR  MAINTE- 
NANCE UPON  REFUSAL  OP  DIVORCE.— Upon  the  refusal  of  a 
divorce  aslied  for  by  a  wife,  the  necessity  of  a  separate  mainte- 
nance for  her,  and  the  children  under  her  care,  is  shown  by  an  unde- 
nied  averment  in  her  complaint  that  her  husband  was  threatening 
to  dispose  of  his  property  in  order  to  deprive  her  of  the  means  of 
support. 

MARRIAGE  AND  DIVORCE— MAINTENANCE  UPON  RE- 
FUSAL OF  DIVORCE— SUPPORT  OF  MINOR  CHILD.— Upon  the 
denial  of  a  wife's  application  for  a  divorce,  the  court,  in  granting 
a  decree  for  the  maintenance  of  the  plaintiff,  may  properly  make 
'  an  allowance  to  her  for  the  support  of  a  minor  child,  who  is  in  the 
mother's  custody  and  is  supported  by  her.  although  the  custod.v  of 
the  child  has  not  been  awarded  to  the  plaintiff.  The  husband  has 
no  reason  to  complain,  for  such  a  provision  relieves  him  from  liabil- 
ity for  the  support. 

MARRIAGE  AND  DIVORCE— MAINTENANCE  UPON  RE- 
FUSAL   OF     DIVORCE  —  SUPPORT     OF     INVALID      ADl-  '/£ 
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DAUGHTER.— Upon  the  denial  of  a  wife's  application  for  a  divorce, 
tlie  court,  in  granting  a  decree  for  tier  maintenance,  may  properly 
malve  an  allowance  to  her  for  the  support  of  an  invalid  daughter  un- 
der her  care,  who  is  past  eighteen  years  of  age,  and  who  is  depend- 
ent upon  her  parents  for  support. 

MARRIAGE  AND  DIVORCE— MAINTENANCE  UPON  DE- 
NIAL OF  DIVORCE— WHAT  MAY  BE  CONSIDERED.— In  fixing 
the  amount  of  maintenance,  upon  a  refusal  of  the  wife's  application 
for  a  divorce,  her  condition  in  life  may  always  be  considered. 

MARRIAGE  AND  DIVORCE— ALLOWANCE  FOR  MAIN- 
TENANCE UPON  DENIAL  OF  DIVORCE— WHEN  NOT  EXCES- 
SIVE—DISCRETION.— There  is  no  settled  rule  to  control  the  dis- 
cretion of  the  trial  court  in  making  an  allowance  to  the  wife  for  her 
maintenance  upon  a  denial  of  her  application  for  a  divorce.  An  al- 
Jowance  to  her,  however,  of  one  hundred  and  fifty  dollars  per 
month,  out  of  an  income  of  two  hundred  and  thirty  dollars,  from 
property  in  this  state,  beside  the  privilege  of  a  dwelling-house  and 
furniture,  is  not  excessive,  where  the  husband  has  an  income,  from 
property  in  another  state,  of  four  hundred  and  forty  dollars  per 
month. 

MARRIAGE  AND  DIVORCE— MAINTENANCE— FINDING 
AS  TO  PROPERTY  OUT  OF  THE  STATE.— Upon  denying  a  wife's 
application  for  a  divorce,  and  in  making  an  allowance  for  mainte- 
nance, the  court's  omission  to  find  as  to  the  expenses  of  property 
owned  by  the  husband  in  another  state,  as  to  an  alleged  indebted- 
ness thereon,  and  as  to  whether  its  income  was  gross  or  net,  is  not 
material,  where  the  answer  admits  a  valuation  with  a  gross  income 
of  two  hundred  and  eighty-seven  dollars  per  month,  and  its  aver- 
ments as  to  expenses  are  too  vague  to  be  the  subject  of  a  finding. 

MARRIAGE  AND  DIVORCE— APPOINTMENT  OF  RE- 
CEIVER IN  ACTION  FOR  DIVORCE.— WHEN  JUSTIFIABLE.- 
In  an  action  by  a  wife  against  her  husband  for  a  divorce,  where  It 
appears  that  he  is  a  resident  of  another  state,  to  which  he  Is  at- 
tached by  large  holdings  of  property  therein,  and  that,  by  reason  of 
bis  nonresldence,  he  cannot  give  personal  attention  to  his  property 
In  this  state,  but  leaves  it  to  the  management  of  agents,  and  it  Is 
admitted  by  the  pleadings  that  he  has  endeavored,  and  is  endeavor- 
ing, to  sell  or  encumber  his  property  so  as  to  deprive  his  wife  of  a 
support,  the  court  is  justified  In  appointing  a  receiver  to  enforce  Its 
decree  of  maintenance. 

MARRIAGE  AND  DIVORCE— MAINTENANCE— MODIFY- 
ING  DECREE  FOR,  ON  APPEAL.— If  a  decree  for  maintenance 
contains  no  provision  for  Its  modification  or  change,  the  court  will, 
upon  an  appeal  from  the  judgment,  be  required  to  modify  it  by  pro- 
viding therein  that,  upon  application  of  either  party,  upon  notice  to 
the  other,  and  upon  the  proper  showing  therefor,  it  may  modify  or 
change  the  judgment  In  such  mode  and  to  such  extent  as  it  may 
deem  just,  or  may  set  the  judgment  aside. 

Charles  E.  Gray  and  E.  E.  Annable,  for  the  appellant. 

E.  B.  Stanton,  for  the  respondent. 

^^  PEINGLE,  C.  Appeals  from  judgment  and  from  ordef 
denying  motion  for  new  trial  and  from  order  appointing  a  re- 
ceiver. Action  for  divorce.  The  complaint  alleges  that  plain- 
tiff was  married  to  defendant  in  New  York,  has  resided  for  more 
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than  eight  years  in  California;  there  are  six  children  living,  the 
two  youngest  being  a  daughter  of  nineteen,  and  a  son  of  eleven 
•  years;  charges  extreme  cruelty  in  many  forms,  growing  out  of 
a  morose  and  cruel  disposition;  alleges  that  defendant  deserted 
plaintiff  in  1893  and  went  to  live  in  New  York;  that  defendant 
is  the  owner  of  a  block  of  land  in  the  town  of  Riverside,  con- 
taining two  and  one-half  acres,  upon  which  are  situated  nine 
dwelling-houses,  value  about  eighteen  thousand  dollars,  rent  one 
hundred  and  seventy  dollars  per  month;  also  the  northwest  one- 
quarter  of  another  block  with  four  dwelling-houses,  value  about 
seven  thousand  five  hundred  dollars,  rent  sixty  dollars  per 
month;  also  fifty-five  acres  of  rancho  San  Bernardino,  planted 
in  deciduous  trees,  no  income;  also  personal  property,  consist- 
ing of  household  furniture  of  the  value  of  two  thousand  dollars, 
a  mortgage  given  by  R.  J.  Mills  for  fifteen  hundred  and  twenty- 
five  dollars,  and  mortgage  of  six  hundred  dollars  by  Archie 
Brook;  that  all  of  the  above  is  community  property;  that  de- 
fendant is  the  owner  of  real  properties  in  the  city  of  Brooklyn, 
state  of  New  York,  of  the  value  of  fifty  thousand  seven  hundred 
dollars,  rents  four  hundred  and  forty  dollars  per  month;  that 
plaintiff  is  in  indigent  circumstances  and  has  no  means  or  in- 
come except  what  may  be  derived  from  the  rents  of  these  houses 
in  Riverside;  alleges  upon  information  and  belief  that  "the  de- 
fendant *^*  has  endeavored  to  sell,  convey,  transfer,  and  en- 
cumber portions  of  the  premises  above  described,  thereby  to 
deprive  her  of  a  livelihood  and  support,  and  is  now  endeavoring 
to  make  such  transfers  or  encumbrances";  prays  for  divorce  and 
the  custody  of  the  minor  child;  that  a  portion  of  the  common 
property  be  set  apart  to  plaintiff,  and  that  defendant  be  enjoined 
from  disposing  of  or  in  any  manner  encumbering  the  property, 
and  that  a  receiver  be  appointed  to  take  charge  of  the  property, 
receive  the  rents,  et  cetera;  with  prayer  for  general  relief.  The 
answer  denies  cruel  treatment  and  morose  and  ungovernable 
temper;  adxaits  that  he  has  not  lived  with  her  as  her  husband 
since  August,  1893,  but  denies  that  his  living  apart  from  her  was 
without  provocation;  alleges  that  "by  reason  of  the  unfortunate 
condition  of  things  surrounding  defendant  he  became  addicted 
to  the  use  of  intoxicants  and  was  more  or  less  under  their  influ- 
ence from  day  to  day,"  but  denies  that  plaintiff  was  in  great 
fear  of  him  in  that  condition;  alleges  that  the  property  in  the 
state  of  California  is  all  his  separate  property,  having  been  pur- 
chased with  funds  acquired  by  him  in  the  state  of  New  York 
as  his  separate  property  under  the  laws  of  that  state;  that  the 
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mortgage  ^ven  by  Archie  Brook  for  six  hundred  dollars  ha» 
been  paid  up  and  the  money  properly  expended  for  medical  ser- 
vices and  payment  of  debts;  that  defendant  is  indebted  in  tho 
sum  of  ten  thousand  and  seven  dollars  in  the  state  of  New- 
York;  denies  the  values  put  upon  the  properties,  in  Brooklyn 
and  the  rents  stated,  and  alleges  that  after  paying  taxes,  water 
rates,  repairs,  and  insurance  and  interest  on  the  debt,  the  in- 
come is  nearly  exhausted  and  furnishes  very  little  toward  the 
support  of  either  himself  or  family.  The  answer  does  not  deny 
the  values  or  rents  of  the  California  properties,  or  the  charge 
made  in  the  complaint  that  defendant  has  endeavored  to  sell^ 
convey,  transfer,  or  encumber  portions  of  the  property  to  de- 
prive plaintiff  of  a  support,  and  is  now  endeavoring  to  make 
such  transfers  or  encumbrances;  does  not  deny  that  plaintiff 
is  without  means. 

The  court  finds  that  the  defendant  was  morose  and  suspicions,, 
and  unjustly  accused  plaintiff  of  want  of  chastity;  was  unrea- 
sonable and  abusive;  that  such  conduct  was  wholly  due  to  jeal- 
ousy and  a  morose  disposition;  that  defendant  was  not  other- 
wise, ***  intentionally  cruel  in  his  conduct  toward  plaintiff;  that 
this  action  was  commenced  by  plaintiff  under  the  belief  that 
defendant  was  endeavoring  to  sell  and  dispose  of  his  property, 
that  she  did  not  wish  to  obtain  a  divorce  except  for  the  pur- 
pose of  preserving  the  property;  that  plaintiff  has  always  con- 
ducted herself  in  a  proper  and  blameless  manner,  and  used  her 
best  efforts  to  conciliate  the  defendant,  "that  since  the  month 
of  August,  1893,  without  any  reason,  cause,  or  excuse,  defend- 
ant has  refused  to  live  with  plaintiff.  That,  since  said  date  and 
before  said  date  defendant  has  given  but  very  little  or  no  at- 
tention to  the  care  of  the  property  mentioned  and  described  in 
plaintiff's  complaint.  He  has  allowed  the  property  to  be  con- 
trolled by  agents,  and  has  given  it  no  personal  attention.  De- 
fendant has  not  been  engaged  in  any  business.  He  has  been 
reckless  and  extravagant  in  his  expenditures  and  has  squan- 
dered large  sums  of  money,  and  his  estate  has  become  seriously 
impaired  by  his  extravagance  and  reckless  expenditure.  He  has 
shown  no  reasonable  disposition  to  support  or  maintain  plaintiff 
or  his  children,  but  has  shown  a  disregard  of  the  rights  of 
plaintiff  and  his  children  to  support.  His  conduct  toward  plain- 
tiff and  his  children  has  been  willful  and  intentional He 

has  shown  no  disposition  or  desire  to  resume  marital  relations 
with  plaintiff  or  to  live  with  her,  and  the  conduct  of  defendant 
toward  plaintiff  has  been,  and  is,  unjustifiable,  and  renders  it 
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impossible  at  present  for  them  to  live  together.  His  conduct 
shows  that  he  is  unwilling  to  support  his  wife  and  children, 
and  that  he  has  tried  to  avoid  supporting  them,  and  to  squan- 
■der,  dispose  of,  and  encumber  the  property  upon  which  they 
are  dependent  for  support.  That  the  property  in  California 
is  sufficient,  if  properly  administered,  to  provide  for  the  sup- 
port and  maintenance  of  plaintiff  and  the  children,  and  to 
yield  a  surplus,  after  paying  the  expenses  of  maintenance  of 
fiaid  property  and  the  support  of  plaintiff  and  her  children, 
toward  the  support  of  defendant,  and  in  addition  the  defendant 
lias  the  entire  management  and  control  of  all  the  property 
situated  in  the  state  of  New  York,  described  in  paragraph  15 
of  the  plaintiff's  complaint.  That  it  is  apparent  that  the  de- 
fendant, if  allowed  the  control  of  the  property  in  California, 
will  not  provide  for  the  maintenance  and  support  ***  of  the 
plaintiff  and  his  children,  but  will  recklessly  squander  said 
property  and  ignore  their  rights." 

The  court  finds  that  all  the  property  in  the  state  of  California 
is  the  separate  property  of  the  defendant,  and  finds  that  two  of 
the  children,  Harry  and  Etta,  the  daughter,  are  dependent  upon 
plaintiff  and  defendant  for  support,  and  have  heretofore  been 
and  now  are  supported  by  plaintiff,  and  are  residing  with  her. 

From  the  above  facts  the  court  holds  that  the  conduct  of  the 
defendant  did  not  amount  to  extreme  cruelty,  and  that  plaintiff 
is  not  entitled  to  a  divorce;  that  plaintiff  is  entitled  to  a  reason- 
able support  and  maintenance  out  of  the  property  of  defendant 
for  herself  and  the  two  children,  the  daughter  and  son;  that  a 
receiver  be  appointed  to  take  charge  of  and  manage  the  prop- 
erty; that  plaintiff  be  paid  by  the  receiver  one  hundred  and  fifty 
dollars  per  month  for  the  support  of  herself  and  children,  and  be 
allowed  the  use  of  the  house  at  Riverside  occupied  by  her,  and 
the  household  furniture. 

Judgment  is  entered  in  accordance  with  the  conclusions  of 
law,  and  charges  all  the  real  properties  with  a  lien  in  favor  of 
the  plaintiff  to  secure  the  payment  of  the  maintenance  awarded 
to  her.  The  judgment  recites  that  the  mortgages  of  Mills  and 
Brook  had  been  paid. 

The  appellant  contends  that  under  these  pleadings  the  plain- 
tiff is  not  entitled  to  decree  for  maintenance,  and  that  the  court 
has  gone  outside  of  the  issues  to  make  a  case  for  maintenance. 
But  the  case  comes  within  section  136  of  the  Civil  Code,  as  set- 
tled in  Hagle  v.  Hagle,  68  Cal.  588.  The  wife  charges  that  the 
husband  has  left  her  without  cause,  and  charges  conduct  on  th« 
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part  of  tHe  husband  which  the  court  finds  makes  it  impossible 
for  her  to  live  with  him,  alleges  her  own  want  of  means,  and 
prays  that  a  portion  of  what  she  claims  to  be  the  common 
property  be  awarded  to  her,  and  prays  for  general  relief.  Under 
the  case  made  in  the  complaint  it  was  not  necessary  to  charge  a 
failure  to  provide  the  plaintiff  with  the  necessaries  of  life.  And, 
if  it  were,  the  necessity  of  a  separate  maintenance  is  shown  by 
the  imdenied  averment  that  defendant  was  threatening  to  dis- 
pose of  the  property  in  order  to  deprive  her  of  the  means  of  sup- 
port. 

^'*  The  point  is  made  that  the  custody  of  the  minor  child  ia 
not  awarded  to  the  plaintiff,  and  for  that  reason  nothing  should 
be  allowed  for  his  support,  and  also  that  the  daughter  is  of  age, 
and  nothing  should  be  awarded  for  her  support.  So  far  aa 
the  minor  child  is  concerned,  it  is  found  that  he  is  in  the  custody 
of  the  mother  and  is  supported  by  her.  As  long  as  this  state 
of  facts  continues  the  father  has  no  reason  to  complain;  for, 
by  the  provision  thus  made  for  the  support  of  the  son,  he  is 
relieved  from  liability  himself.  The  case  is  different  with  the 
daughter.  In  her  case  it  appears  from  the  findings  that  she  is 
residing  with  her  mother,  and  that,  although  of  age,  she  is 
dependent  upon  her  parents  for  support.  Section  136  provides 
that  though  judgment  of  divorce  is  denied  the  court  may,  in 
an  action  for  divorce,  provide  for  the  maintenance  of  the  wife 
"and  her  children,  or  any  of  them."  It  has  been  held  under  a 
statute  of  Oregon,  somewhat  analogous,  that  the  word  "chil- 
dren" must  be  construed  to  mean  "minor  children":  Fitch  v. 
Cornell,  1  Saw.  156.  But  the  court  adds:  "The  reason  is  they 
are  no  longer  in  the  custody  or  under  the  control  of  their  pa- 
rents, nor  are  the  latter  bound  to  maintain  them  except  under 
peculiar  circumstances  arising  from  poverty  or  sickness."  The 
same  intimation  appears  in  Snover  v.  Snover,  13  N.  J.  Eq.  261, 
where  the  chancellor  says:  "From  the  evidence  now  before  the 
court  I  incline  to  the  opinion  that  if  the  daughter  continues  in 
health  the  allowance  for  her  support  should  cease  when  she 
attains  the  age  of  eighteen.  I  will  hear  an  application  on  this 
ground  from  the  father  at  the  proper  time."  And  so,  in  the 
present  case,  under  any  change  of  circumstances,  with  reference 
either  to  the  son  or  daughter,  the  court  may  at  any  time  make  a 
modification  of  the  judgment,  if  it  hold  that  under  the  circum- 
stances of  the  case  the  presence  of  the  children  influences  the 
amount  of  the  allowance.  In  this  connection  section  206  of  the 
Civil  Code  is  important,  in  the  line  of  the  intimations  of  the 
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Oregon  and  New  Jersey  courts.  That  section  provides  that  it 
is  the  duty  of  the  father  and  mother  of  any  poor  person,  who  is 
unable  to  maintain  himself  by  work,  to  maintain  such  person  to 
the  extent  of  their  ability.  In  view  of  the  finding  that  the 
daughter  is  dependent  upon  her  parents  for  support,  we  must 
presume  that  from  ill-health  or  other  cause  she  is  "unable  to 
maintain  *"*  herself  by  work."  It  does,  in  fact,  appear  in  the 
testimony,  without  objection,  that  the  daughter  is  an  invalid. 

From  the  above  reasons,  which  are  sufficient  to  support  the 
judgment  on  this  point,  it  becomes  unnecessary  to  determine 
whether,  under  section  136,  the  court  may  not,  in  granting  a 
maintenance,  properly  take  into  consideration  the  size  of  the 
family,  adult  or  minor,  which  the  husband  has  left  with  hia 
wife  in  his  home,  as  an  element  entering  into  "her  condition 
in  life,"  which  may  Eilways  be  considered  in  fixing  the  amount 
of  maintenance. 

It  is  insisted  that  the  allowance  of  one  hundred  and  fifty 
dollars  to  the  wife  out  of  an  income  of  two  hundred  and  thirty 
dollars  derived  from  the  California  property  of  the  husband  is 
excessive,  the  privilege  of  dwelling-house  and  furniture  being 
also  allowed  to  her.  There  is  no  settled  rule  which  can  be  in- 
voked in  such  a  case  to  control  the  discretion  of  a  trial  court; 
and  there  is  nothing  here  to  show  abuse  of  discretion.  It  is 
claimed  that  there  is  a  fatal  omission  to  find  whether  the  in- 
come of  the  New  York  property  as  established  by  the  findings 
is  gross  or  net,  or  to  find  the  amount  of  expenses  to  which  it 
is  subject,  or  the  amount  of  indebtedness  of  the  husband.  The 
income  is  found  to  be  about  four  hundred  and  forty  dollars 
per  month,  and  the  value  of  the  property  about  fifty  thousand, 
seven  hundred  dollars.  The  answer  does  not  state  definitely  the 
amount  of  expenses  to  which  the  income  is  subject,  but  only 
that  after  paying  interest  and  other  expenses  the  income  will 
"furnish  very  little  toward  either  the  support  of  himself  or  his 
family."  It  states  an  indebtedness  of  ten  thousand  and  seven 
dollars;  but  admits  a  valuation  of  property  in  New  York  to 
the  amount  of  forty-five  thousand  dollars,  with  gross  income 
to  the  amount  of  two  hundred  and  eighty-seven  dollars  per 
month.  Under  these  circumstances,  it  cannot  be  said  that  the 
omission  to  find  as  a  fact  the  existence  of  the  indebtedness  stated 
in  the  answer  is  material.  The  trial  court  evidently  did  not 
80  regard  it.  The  statements  in  the  answer  as  to  the  expenses 
of  the  property  are  too  vague  to  be  the  subject  of  a  finding. 

A  more  serious  question  is  the  necessity  of  the  appointment  of 
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a  receiver  in  the  case.  Section  140  of  the  Civil  Code  provides 
that  the  court  may  require  the  husband  to  give  reasonable  se- 
curity •**  for  making  any  payments  required,  and  may  enforce 
the  same  by  the  appointment  of  a  receiver,  or  by  any  other 
remedy  applicable  to  the  case.  It  is  charged  in  the  complaint, 
and  not  denied  in  the  answer,  that  the  husband  has  endeavored 
and  is  endeavoring  to  sell  and  transfer  or  encumber  his  property 
and  thereby  to  deprive  the  wife  of  a  support. 

The  defendant  is  a  resident  of  the  state  of  New  York.  Wliere 
so  much  is  necessarily  committed  to  the  discretion  of  the  trial 
court,  depending  in  each  case  upon  its  estimate  of  the  character 
of  the  parties,  as  exhibited  in  matters  too  numerous  or  too 
trivial  to  go  into  the  record,  we  cannot  say  that  there  was  an 
abuse  of  discretion  in  this  case  in  the  appointment  of  a  receiver. 
That  the  defendant  was  a  nonresident  of  this  state,  attached  to 
his  residence  in  New  York  by  large  holdings  of  property,  is  a 
strong  circumstance  tending  to  make  a  receivership  the  most 
natural,  as  well  as  the  most  effective,  method  of  enforcing  com- 
pliance with  the  order  for  maintenance.  And  the  severity  of 
the  method  devised  is  mitigated  by  the  fact  that  he  did  not,  as 
from  his  nonresidence  he  could  not,  give  personal  attention  to 
his  properties  in  this  state,  and  left  them  to  the  management 
of  agents.  Under  the  management  of  a  receiver,  judiciously 
appointed,  and  subject  to  the  control  of  the  court,  the  properties 
may  be  well  managed  and  the  rights  of  both  parties  protected. 
These  considerations  probably  tended  to  influence  the  judgment 
of  the  court  below. 

I  advise  that  the  judgment  and  the  order  denying  motion  for 
new  trial  and  the  order  appointing  a  receiver,  be  affirmed, 

Britt,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  order 
denying  motion  for  new  trial  and  the  order  appointing  a  receiver 
are  affirmed.  The  superior  court  is,  however,  directed  to  modify 
its  judgment  by  providing  therein  that  upon  the  application  of 
either  of  the  parties  to  the  action,  upon  notice  to  the  other,  and 
the  proper  showing  therefor,  it  may  modify  or  change  the  judg- 
ment in  such  mode  and  to  such  extent  as  it  may  deem  just,  or 
may  set  the  judgment  aside. 

Van  Dyke,  J.,  Harrison,  J.,  Garoutte,  J. 

Hearing  in  Bank  denied. 
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MARRIAGE  AND  DIVORCE— DECREE  FOR  MAINTENANCE^ 
RECEIVER  — In  a  suit  for  maintenance,  the  court  may  appoint  a 
receiver  at  the  commencement  of  the  suit,  and  authorize  hlra  to  take 
possession  of  the  property  of  the  husband  and  apply  It  to  the  satis- 
faction of  the  maintenance  decreed  to  the  wife:  Murray  v.  Murray, 
115  Cal.  226,  56  Am.  St.  Rep.  97.  That  a  receiver  may  be  appointed 
In  a  proceeding  for  a  divorce,  see  monographic  note  to  Cortleyeu  t. 
Hathaway,  64  Am.  Dec.  495,  on  when  and  over  what  property  a  re- 
ceiver will  be  appointed.  It  Is  not  essential  to  a  decree  for  future 
maintenance  that  property  exist  out  of  which  to  satisfy  the  decree: 
Gaston  v.  Gaston,  14  Cal.  542,  55  Am.  St.  Rep.  86. 

MARRIAGE  AND  DIVORCE-SEPARATE  MAINTENANCE  OF 
WIFE— JURISDICTION  OF  EQUITY  TO  GRANT.— Courts  of 
equity  have  Jurisdiction  to  enforce  the  maintenance  of  a  wife  by 
decreeing  proper  relief  in  an  action  brought  by  her  against  her  hus- 
band. Independently  of  an  action  for  divorce,  when  it  is  shown  tliat 
he,  without  just  cause,  has  abandoned  her,  or  by  his  cruelty  or  other 
improper  conduct  has  given  her  just  cause  for  living  separate  and 
apart  from  him,  and  she  is  without  means  of  support  while  he  is 
able  to  maintain  her:  EJdgerton  v.  Edgerton,  12  Mont  122,  33  Am.  St. 
Rep.  557. 

DIVORCE  —  PERMANENT  ALIMONY  —  DISCRETION  OF 
COURT.— There  is  no  fixed  rule  as  to  the  amount  of  permanent  ali- 
mony. All  circumstances  of  the  parties  are  to  be  considered,  and 
thereupon  is  to  be  determined  what  will  be  a  fair  and  just  amount. 
The  amount  to  be  allowed  is  a  matter  of  discretion,  and  will  not  be 
disturbed  except  in  a  case  of  a  plain  abuse  of  discretion:  See  mono- 
graphic note  to  Methvin  v.  Methvin,  GO  Am.  Dec.  671,  672,  on  ali- 
mony and  Its  allowance.  Alimony  will  be  decreed  with  due  consid- 
eration of  the  available  means  of  the  husband,  and  the  condition  of 
the  parties:  Russell  v.  Russell,  4  G.  Greene,  26,  61  Am.  Dec.  112.  It 
may  be  based  upon  the  value  of  the  husband's  property  situated 
without  as  well  as  within  the  state:  Fischli  v.  Fischli,  1  Blackf.  860, 
12  Am.  Dec.  251. 

DIVORCE  —  ALIMONY  —  MODIFICATION  OP  DECREE —A 
change  In  the  rate  of  alimony  may  be  made,  upon  the  application  of 
either  of  the  parties,  where  there  Is  a  material  alteration  in  their 
circumstances,  and  a  court,  when  authorized  by  statute,  will  allow 
alterations  to  be  made  in  whatever  provision  might  have  been  made 
before,  touching  alimony,  upon  such  application:  Bauman  v.  Bau- 
man,  18  Ark.  320,  68  Am.  Dec.  171.  But  compare  Bassett  v.  Bassett, 
99  Wis.  344,  67  Am.  St.  Bep.  863. 
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Graham  Paper  Company  v,  Pembroke. 

[124  California,  117.] 

ASSIGNMENT  OF  ACCOUNTS— NOTICE  AS  A  PROTEC- 
TION TO  THE  ASSIGNEE.— If  book  accounts,  bills  receivable,  and 
other  debts,  .are  assigned,  the  assignee  must  give  notice  of  his 
assignment  to  the  debtors  who  owe  such  demands,  if  he  would  pro- 
tect himself  against  them  as  well  as  a  subsequent  assignee  of  such 
demands,  for  value,  without  notice  of  the  rights  of  the  prior  as- 
signee. 

ASSIGNMENT  OF  SAME  ACCOUNTS  TO  DIFFERENT 
PERSONS— PRIORITY  DEPENDS  UPON  NOTICE.— As  between 
successive  assignments  of  book  accounts,  bills  receivable,  and  other 
debts,  made  to  different  persons,  the  assignee  who  first  gives  notice 
of  liis  claim  to  the  debtor  has  the  prior  right,  though  the  assignment 
to  him  is  later  in  date  than  that  to  the  other  assignee,  if  taken  with- 
out notice  of  the  prior  assignment. 

ASSIGNMENT  OF  SAME  ACCOUNTS  TO  DIFFERENT 
PERSONS-PRIORITY— ILLUSTRATION.— The  rights  of  a  credi- 
tor, who  in  seeking  to  obtain  some  security  for  his  claim,  takes  an 
assignment  from  his  debtor  of  the  latter's  book  accounts,  bills  re- 
ceivable, and  other  debts,  but  leaves  the  demands  under  the  control 
of  the  assignor,  as  his  agent,  for  collection,  without  notice  to  the 
debtors  of  the  assignment,  are  subordinate  to  the  rights  of  a  subse- 
quent assignee  and  bona  fide  purchaser  of  the  same  demands,  who 
takes  them  without  notice  of  the  prior  assignment,  and  who  imme- 
diately gives  notice  of  his  assignment  to  the  debtors,  and  obtains 
possession  of  the  books  and  accounts. 

ASSIGNMENT  OF  ACCOUNTS— ASSIGNOR  AS  AGENT 
FOR  COLLECTION— ACCOUNtlNG.— A  creditor  who  has  taken 
an  assignment  from  his  debtor  of  the  latter's  book  accounts,  bills  re- 
ceivable, and  other  debts,  and  who  leaves  the  demands  under  the 
control  of  the  assignor,  as  his  agent,  for  collection,  is  not  entitled  to 
an  accounting,  as  against  his  assignor,  in  the  absence  of  evidence 
that  the  latter  has  made  collections. 

Gordon  &  Young,  for  the  appellant. 

John  H.  Dickinson,  for  the  respondents  S.  J.  and  H,  Pem- 
broke. 

Henry  E.  Monroe,  for  the  respondent  the  Pacific  EoU  Paper 
Company. 

118  HAYNES,  C.  The  plaintiff,  and  the  defendant  the  Pa- 
cific Eoll  Paper  Company,  are  corporations.  On  December  33, 
1893,  the  Pacific  Eoll  Paper  Company  was  indebted  to  the  plain- 
tiff in  the  sum  of  about  fifteen  thousand  dollars,  due  on  merchan- 
dise accounts,  and  on  that  day  T.  J.  Corwin,  the  president  of 
said  Pacific  Roll  Paper  Company,  in  the  name  of  the  corpora- 
tion, by  himself  as  president,  executed  to  the  plaintiff  a  written 
asignment  of  "all  its  book  accounts  and  bills  receivable,  includ- 
ing all  debts  of  every  kind  now  due  to  said  Pacific  Eoll  Paper 
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Company,  from  any  person  or  persons,  and  the  said  Pacific  Roll 
Paper  Company  hereby  agrees  and  covenants  with  the  said  Gra- 
ham Paper  Company  to  represent  it  as  its  agent  henceforth  in 
the  collection  of  said  bills  and  book  accounts  and  debts,  and 
reduce  the  same  into  cash  as  speedily  as  possible."  This  assign- 
ment was  to  be  in  satisfaction  of  the  plaintiff's  demand  only 
to  the  extent  that  collection  should  be  made. 

No  statement  of  the  accounts,  bills  receivable,  or  other  debta 
embraced  in  said  assignment  accompanied  it,  nor  was  any  state- 
ment thereof  afterward  furnished  the  plaintiff,  though  demand 
was  made  for  such  statement  about  January  1,  1894,  and  after- 
ward a  partial  pencil  memorandum  was  shown  the  plaintiff,  but 
was  retained  by  the  assignor  to  be  completed. 

On  January  19, 1894,  said  Pacific  Eoll  Paper  Company  sold  its 
property,  assets  and  goodwill,  including  the  accounts  and  other 
demands  so  assigned  to  the  plaintiff,  to  defendant  S.  J.  Pem- 
broke for  the  sum  of  twenty-three  thousand  five  hundred  dol- 
lars, part  of  which  was  paid  in  cash  (six  thousand  eight  hundred 
and  fifty-three  dollars),  and  the  remainder  in  notes;  and  the 
answer  alleged  that  np  part  of  the  purchase  price  consisted  of 
**®  debts  due  or  owing  from  or  by  the  vendor;  that  the  pur- 
chaser immediately  gave  notice  to  all  persons  whose  names  ap- 
peared upon  the  books  of  the  vendor  as  owing  said  Pacific  Roll 
Paper  Company  of  the  assignment  and  transfer  of  said  accounts; 
and  that  said  defendant  had  no  knowledge  or  notice  of  said  as- 
signment to  the  plaintiff. 

The  relief  demanded  by  the  plaintiff  is,  in  substance,  that 
it  be  adjudged  to  be  the  owner  of  said  accounts  and  demands; 
that  a  receiver  be  appointed;  for  an  accounting;  that  plaintiff 
have  access  to  the  books;  and  that  defendants  be  enjoined  from 
collecting  any  of  the  accounts  that  were  in  existence  and  unpaid 
on  December  23,  1893,  and  for  other  relief.  At  the  conclusion 
of  plaintiff's  evidence  in  chief,  the  defendants  moved  for  a 
nonsuit  upon  the  grounds:  1.  That  it  was  not  shown  that  the 
assignment  to  plaintiff  was  executed  by  the  corporation,  or  that 
the  directors  ever  authorized  the  president  to  make  it;  and 
2.  That  no  steps  were  taken  by  the  plaintiff  to  perfect  the  as- 
signment, or  to  act  under  it,  and  that  no  attempt  was  made  to- 
reduce  the  accounts  to  possession.  Said  motion  was  granted, 
and  from  the  judgment  entered  thereon  and  an  order  denying 
plaintiff's  motion  for  a  new  trial  this  appeal  is  taken. 

The  only  questions  made  or  discussed  by  counsel  in  their 
briefs  are:  1.  Whether  Mr.  Corwin,  the  president  of  the  Pacific 
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Holl  Paper  Company,  had  authority  to  execute  the  assignment 
to  plaintiff;  and  2.  If  its  execution  was  authorized  by  the  corpo- 
ration, was  it  valid  as  against  S.  J.  Pembroke,  the  subsequent 
Assignee,  who  was  a  purchaser  of  the  same  accounts  and  demands 
without  notice  of  the  prior  assignment,  and  who  immediately 
^ave  notice  to  the  debtors  of  the  assignment  to  her,  and  obtained 
possession  of  the  books  and  accounts?  If  the  second  of  these 
questions  should  be  resolved  against  appellant,  the  first  need  not 
be  considered. 

To  complete  the  assignment  of  an  account  as  against  the 
debtor,  it  is  universally  conceded  that  the  debtor  must  have 
notice,  as  otherwise  his  debt  will  be  discharged  by  payment 
to  the  assignor;  but,  whether  the  prior  assignee  must  give  notice 
to  the  debtor  in  order  to  protect  himself  against  a  subsequent 
assignee  is  a  question  upon  which  there  is  a  conflict  in  the 
authorities. 

*^**  "It  is  a  well  established  rule  in  England  that,  as  between 
successive  assignees  of  a  chose  in  action,  he  will  have  the  pref- 
erence who  first  gives  notice  to  the  debtor,  even  if  he  be  a 
subsequent  assignee,  provided  at  the  tin»e  of  taking  it  he  had 
no  notice  of  the  prior  assignment":  2  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  1077.  The  reason  of  this  rule  is  stated  by  Sir  Thomas 
Plumer,  M.  E.,  in  Dearie  v.  Hall,  3  Russ.  1,  thus:  "In  Ryall  v. 
Bowles,  1  Vee.  Sr.  348,  the  judges  held  that  in  the  case  of  a 
<;hose  in  action  you  must  do  everything  toward  having  possession 
which  the  subject  admits;  you  must  do  that  which  is  tantamount 
to  obtaining  possession,  by  placing  every  person  who  has  an 
equitable  or  legal  interest  in  the  matter  under  an  obligation  to 
treat  it  as  your  property.  For  this  purpose  you  must  give  no- 
tice to  the  legal  holder  of  the  fund;  in  the  case  of  a  debt,  for 
instance,  notice  to  the  debtor  is  for  many  purposes  tantamount 
to  possession.  If  you  omit  to  give  that  notice,  you  are  guilty 
of  the  same  degree  and  species  of  neglect  as  he  who  leaves  a  per- 
sonal chattel,  to  which  he  has  acquired  title,  in  the  actual  pos- 
session and  under  the  absolute  control  of  another  person." 

The  English  rule  has  been  followed  by  the  federal  courts  in 
this  country:  See  Judson  v.  Corcoran,  17  How.  612;  Spain  v. 
Brent,  1  Wall.  604,  624;  Laclede  Bank  v.  Schuler,  120  U.  S.  511. 
In  Methven  v.  Staten  Island  etc.  Co.,  66  Fed.  Rep.  113,  it  was 
held  that  where  two  assignments  of  a  chose  in  action,  for  valu- 
able consideration,  are  made  to  different  persons,  the  assignee 
who  first  gives  notice  of  his  claim  to  the  debtor  has  the  prior 
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right,  though  the  assignment  to  him  is  later  in  date  than  thai 
to  the  other  assignee,  if  taken  without  notice. 

This  proposition  is  also  sustained  in  2  Story's  Equity  Juris- 
prudence, section  1035  a,  and  in  note  4  (p.  339),  Foster  v.  Cock- 
erell,  9  Bligh,  332,  375,  376,  is  quoted  at  considerahle  lengthy 
stating  what  appears  to  us  satisfactory  reasons  in  its  support. 

In  2  Pomeroy's  Equity  Jurisprudence,  section  695,  the  same 
doctrine  is  stated,  and  at  section  698  the  learned  author  added: 
"Even  where  the  rule  concerning  notice  to  the  debtor  or  trustee 
has  not  been  adopted,  an  assignee  who  had  otherwise  the  priority 
may  lose  it  through  his  laches,  as  against  a  subsequent  purchaser 
in  good  faith  and  for  value  who  has  been  injured  by  the  negli- 
gence. **^  ....  The  questions  as  to  priority  of  right  may  arise 
between  the  assignee  and  a  judgment  creditor  of  the  assignor 
or  a  subsequent  purchaser  from  the  assignor.  There  is  a  clear 
distinction  between  these  two  claimants,  since  a  judgment  credi- 
tor only  succeeds  to  the  rights  of  his  debtor,  while  a  purchaser 
may  acquire  higher  rights":  See,  also,  2  Pomeroy's  Equity  Juris- 
prudence, sec.  707.  In  2  American  and  English  Encyclopedia  of 
Law,  page  1077,  notes  3  and  4,  Iowa,  Missouri,  Vermont,  and 
Virginia  are  mentioned  as  supporting  the  English  rule,  and  New 
Jersey,  New  York,  and  Texas  as  rejecting  it.  To  the  former  list 
may  be  added  Connecticut:  See  Bishop  y.  Holcomb,  10  Conn. 
444;  Foster  v.  Mix,  20  Conn.  395. 

Appellant  cites  a  large  number  of  the  New  York  cases  in  sup- 
port of  its  contention,  and  it  must  be  conceded  that  they  sus- 
tain the  general  proposition  that  thiB  prior  assignee  has  the  bet- 
ter right,  though  he  has  not  notified  the  debtor.  "We  think, 
however,  that  the  doctrine  announced  by  the  English  courts, 
and  followed  by  our  federal  courts  and  the  state  courts  above 
mentioned,  is  based  upon  the  better  reason  and  sustained  by  the 
weight  of  authority.  Notice  to  the  debtor  not  only  protects  the 
assignee  against  payment  to  the  assignor,  but  against  payment 
to  the  subsequent  assignee,  since  the  debtor,  mth  notice  of  the 
prior  assignment,  would  be  no  more  protected  by  a  payment  to 
a  subsequent  assignee  than  he  would  by  paying  to  the  assignor; 
and,  besides,  an  intending  purchaser  of  the  accounts  from  the 
assignor  would  have  it  in  his  power  to  ascertain  from  the  debt- 
ors, by  inquiry,  whether  any  prior  assignment  existed,  and  would 
thus  be  furnished  with  the  only  reasonable  protection  posBible 
against  fraud  on  the  part  of  the  assignor. 

There  are,  however,  some  special  features  which  strengthen 
the  case  of    defendant    Pembroke,  the  second   assignee.    The 
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plaintiff  was  a  creditor  of  the  assignor,  endeavoring  to  obtain 
come  security  for  its  claim  against  the  Pacific  Eoll  Paper  Com- 
pany. It  left  the  accounts  and  choses  in  action  in  the  hands 
and  under  the  control  of  the  assignor,  as  its  agent,  for  collec- 
tion. The  defendant,  Pembroke,  is  a  purchaser,  who  not  only 
took  an  assignment  of  the  accounts  and  other  choses  in  action, 
but  obtained  actual  possession  of  them  and  immediately  noti- 
fied the  debtors,  and  therefore  obtained  a  perfect  legal  title  *-* 
without  notice  of  the  prior  assignment,  and  with  no  means  ot 
obtaining  information  of  it  otherwise  than  from  the  fraudulent 
assignor,  who  by  the  sale  and  assignment  represented  that  it  had 
good  right  to  make  the  sale  and  assignment.  The  case  of  Kirk 
V.  Roberts  (Cal.  1892),  31  Pac.  Rep.  620,  is  not  in  point.  There 
the  defendant  was  the  assignee  in  insolvency,  and  therefore 
stood  in  the  shoes  of  the  insolvent;  while  here  the  defendant 
is  a  purchaser  in  good  faith  and  for  value,  without  notice,  and 
therefore  stands  in  a  better  position  than  her  assignor. 

In  the  closing  paragraph  of  appellant's  brief  it  is  said  that 
plaintiff  had  a  right  of  action  for  an  accounting  against  the 
Pacific  Roll  Paper  Company  as  to  what  it  had  collected  on  the 
assigned  accounts,  and  against  defendant  Pembroke  for  what- 
ever she  may  have  collected  since  the  assignment  to  her,  and 
that  it  was  therefore  error  to  grant  the  motion  upon  the  grounds 
stated. 

As  to  defendant  Pembroke,  there  was,  as  we  have  seen,  no 
right  to  an  accounting;  and  as  to  the  Pacific  Roll  Paper  Com- 
pany there  was  no  evidence  that  it  had  made  any  collections. 
The  court  would  certainly  not  make  an  order  requiring  it  to 
account  in  the  absence  of  some  evidence  that  it  had  made  collec- 
tions. Plaintiff  called  and  examined  Mr.  Corwin  as  a  witness, 
but  did  not  ask  for  disclosures  as  to  whether  collections  had 
been  made,  and,  having  rested  its  case,  the  court  below  could 
not  assume  that  collections  had  been  made,  nor  can  we.  Under 
these  circumstances  it  does  not  appear  that  appellant  has  been 
prejudiced. 

Numerous  exceptions  were  taken  to  rulings  on  the  admission 
and  rejection  of  evidence.  None  of  them  are  discussed  in  the 
briefs.  Most  of  them  relate  to  the  authority  of  the  president  of 
the  defendant  corporation  to  make  the  assignment  to  the  plain- 
tiff, which  assignment  we  have  assumed,  for  the  purposes  of 
the  case,  was  the  act  of  the  corporation.  None  of  the  other 
rulings  would  have  changed  the  result  had  they  conformed  to 
plaintiff's  views. 
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I  advise  that  the  judgment  and  order  appealed  from  be  af- 
firmed. 

Gray,  C,  and  Britt,  C,  concurred. 

*^^  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Temple,  J.,  and  Henshaw,  J. 


Can  Subaeqnent  AsslRneea  of  Accounts  and  Olaims  in  Action  Obtain 
Precedence  by  First  Qiving  Notice? 

Upon  this  question  there  Is  a  decided  conflict  of  authority.  In 
some  of  the  states,  the  rule  Is  that,  as  between  diCferent  assignees 
of  a  chose  In  action,  by  express  assignment  from  the  same  person, 
the  one  prior  in  point  of  time  will  be  protected,  although  he  bas 
given  no  notice  of  such  assignment  to  either  the  subsequent  assignee 
or  the  debtor:  Fortunato  v.  Fatten,  147  N.  Y.  277,  283;  Williams  v. 
Ingersoll,  89  N.  Y.  508,  523;  Muir  v.  Schenck,  3  Hill,  228,  38  Am.  Dec 
633;  Fairbanks  v.  Sargent.  104  N.  Y.  108,  58  Am.  Rep.  490;  York  v 
Conde,  61  Hun,  26;  Sibbald's  Estate,  18  Pa.  St.  249;  Coon  v.  Reed,  79 
Pa.  St.  240;  Inglls  v.  Inglis,  2  Dall.  45;  Talbot  v.  Ck)ok,  7  T.  B.  Mon 
438;  Bradley  v.  Root,  5  Paige  Ch.  032;  Maybin  v.  Kirby,  4  Rich.  BIq 
105;  MacDonald  v.  Kneeland,  5  Minn.  352;  Luse  v.  Parke,  17  N.  J 
Eq.  415;  Leonard 'v.  Burgess,  16  Wis.  41;  Clarke  v.  Hogeman,  13  W. 
Va.  718;  Tingle  v.  Fisher,  20  W.  Va.  497;  Wiiite  v.  Wiley,  14  Ind.  496; 
Gill  V.  Clagett,  4  Md.  Ch.  153;  Brander  v.  Young,  12  Tex.  332;  Hop- 
kins V.  Banks,  7  Cow.  650. 

Thus,  in  Muir  v.  Schenck,  3  Hill,  228,  38  Am.  Dec.  633,  It  was  held 
tliat  the  assignment  of  a  chose  In  action  takes  precedence  over  a 
subsequent  assignment  thereof,  though  notice  of  the  latter  be  first 
given  the  debtor;  and  that  the  prior  assignment  of  a  chose  in  action, 
though  notice  thereof  has  not  been  given  the  debtor,  prevents  its 
passing  by  a  general  assignment  under  the  bankrupt  or  insolvent 
laws,  or  by  attachment  by  a  creditor  of  the  assignor;  but  that  the 
debtor  may  lawfully  pay  to  a  subsequent  assignee,  until  he  receives 
notice  of  the  prior  transfer.  So,  an  equitable  oral  assignment  of 
funds  has  been  enforced  as  against  a  subsequent  written  assign- 
ment of  the  same  funds:  York  v.  Conde,  61  Hun,  26;  and,  as  be- 
tween two  bona  fide  purchasers  of  a  judgment,  the  purchaser  first 
In  time  is  prior  in  right:  Fore  v.  Manlove,  18  Cal.  436.  The  formal 
assignment  of  a  legacy  prevails  over  the  equity  of  a  creditor  of  the 
assignor,  to  whom  the  assignor  promised  to  make  an  assignment,  but 
not  upon  any  present  consideration:  Inglls  v.  Inglis,  2  Dall.  45.  A 
voluntary  assignment  of  a  chose  In  action  which  does  not  affect 
creditors,  made  in  good  faith.  Is  valid  as  against  a  subsequent  as- 
signee for  value:  Putnam  v.  Story,  132  Mass.  205,  212.  If  a  contract 
for  a  street  Improvement  provides  that  neither  It  nor  any  moneys 
payable  thereunder  shall  be  assigned  without  consent  of  the  dty, 
and  that  no  rights  can  be  asserted  against  the  city,  In  the  absence  of 
its  consent  to  an  assignment,  the  prior  assignee,  as  between  two  ex- 
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press  assignments  of  moneys  to  grow  due  under  the  contract,  made 
with  the  consent  of  the  city,  is  entitled  to  priority,  although  he  gave 
no  notice  of  the  assignment,  either  to  the  subsequent  assignee  or  ta 
the  city.  And  an  assignment  of  such  moneys,  as  collateral  security, 
without  the  consent  of  the  city,  is  entitled  to  priority  over  a  subse- 
quent assignment  with  such  consent:  Fortunato  v.  Patten,  147  N. 
Y.  277. 

It  is  held  that,  when  a  valid  assignment  is  once  made,  the  assignor 
has  no  further  interest  In  the  claim:  Clarke  v.  Hogeman,  13  W.  Va, 
718;  Luse  v.  Parke,  17  N.  J.  Eq.  415.  Hence,  after  a  valid  assign- 
ment of  a  claim,  no  subsequent  assignment  thereof  can  give  any 
right  to  the  subsequent  assignee:  Clai'ke  v.  Hogeman,  13  W.  Va.  718. 
A  claim  to  a  legacy  is  essentially  an  equitable,  not  a  legal,  claim, 
and  an  assignment  thereof  passes  the  whole  right  or  entire  interest 
of  the  assignor.  After  such  assignment,  no  distinct,  subsisting 
right,  capable  of  being  assigned,  remains  in  the  assignor.  Hence,  if 
a  legatee  has  assigned  a  legacy,  for  a  valuable  consideration.  It  Is 
no  defense  to  an  action,  by  him  against  the  executors  to  recover  the 
legacy,  that  they  have  paid  It  in  good  faith  to  a  second  assignee  of 
the  legatee,  without  notice  of  the  previous  assignment,  as  no  interest, 
legal  or  equitable,  passed  by  the  second  assignment.  Neither  can 
the  executors  escape  liability  to  the  first  assignee  of  the  legacy  where 
they  make  payment  to  the  subsequent  assignee  with  full  knowledge 
of  the  former's  rights:  Luse  v.  Parke,  17  N.  J.  Eq.  415.  As  between 
a  prior  and  a  subsequent  assignee  of  the  same  debt,  it  is  not  neces- 
sary to  the  validity  of  the  first  assignment  that  notice  thereof  should 
be  given  to  the  debtor:  Tingle  v.  Fisher,  20  W.  Va.  497,  510.  An 
assignee,  not  guilty  of  laches  or  neglect,  is  entitled  to  the  proceeds 
of  a  suit  in  preference  to  a  party  who  subsequently  received  an  as- 
signment thereof,  to  secure  a  pre-existing  indebtedness;  Gill  v.  Cla- 
gett,  4  Md.  Ch.  153.  The  assignment  of  a  mail  contract,  with  the 
moneys  to  become  payable  thereunder,  the  assignee  binding  himself 
to  perform  the  contract,  entitles  the  assignee  to  priority  of  payment 
over  a  subsequent  assignee,  to  whom  the  assignor  has  given  an  order 
for  such  moneys,  upon  the  postmaster-general,  as  an  indemnity 
against  liability  incurred  by  the  second  assignee  as  an  indorser 
for  the  assignor:  Bradley  v.  Root,  5  Paige,  632.  An  assignment  in 
writing  of  a  demand  allowed  in  a  probate  court  gives  the  assignee 
title,  and  a  subsequent  assignee,  though  he  takes  without  notice,  ac- 
quires nothing:  Thomas  v.  Liebke,  13  Mo.  App.  389,  394.  The  bona 
fide  purchaser  of  a  chose  in  action,  with  authority  to  collect,  takes  it 
subject  to  the  claim  of  one  to  whom  the  owner  has  previously  aa- 
-igned  a  part  Interest  In  it,  for  a  valid  consideration:  Fairbanks  v. 
Sargent,  104  N.  Y.  108,  58  Am.  Rep.  490.  If  the  assignee  of  a  chose 
In  action  is  guilty  of  fraud,  or  of  such  gross  negligence  In  the  as- 
sertion of  his  right,  as  enables  the  assignor  to  practice  a  deceit  on  a 
second  purchaser,  his  equity  will  be  postponed  to  that  of  the  second 
bona  fide  purchaser:  Maybin  v.  Kirby,  4  Rich.  Eq.  105. 

The  principle  running  through  the  above  cases  Is  that,  where  the 
equities  of  persons,  claiming  under  the  original  holder  of  a  chose  la 
action,  are  equal,  the  maxim.   Prior  in  tempore,  potior  in  Jure, 
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applies:  Maybln  v.  Klrby,  4  Rich.  Eq.  105;  Coon  v.  Reed,  78  Pa.  St. 
240.  In  other  words,  between  conflicting  equities  the  one  prior  In. 
time  is  entitled  to  preference:  Muir  v.  Sehenck,  3  Hill,  228.  38  Am. 
Dec.  633.  One  assignee  of  a  chose  in  action  from  the  owner  must, 
it  Is  said,  necessarily  acquire  the  same  interest  in  It  that  any  other- 
assignee  does,  and  that  is,  in  the  absence  of  other  controlling  equi- 
ties, an  interest  subject  to  the  rule  that  he  who  is  prior  in  point  of 
time  Is  prior  In  right:  Fairbanks  v.  Sargent,  104  N.  Y.  108,  58  Am. 
Rep.  490.  There  Is  no  legal  title  In  the  assignees  of  a  chose  in  action 
and,  the  equities  being  equal,  he  who  Is  first  In  time  Is  first  In  right:.. 
Tingle  V.  FIshCT,  20  W.  Va.  497. 

In  some  of  the  states,  particularly  in  New  York,  the  question  be~- 
tween  a  previous  assignee  and  a  subsequent  attaching  creditor  is 
considered  the  same  In  principle  as  that  between  conflicting  assign- 
ees: Williams  v.  IngersoU,  89  N.  Y,  508,  523;  the  rule  being  that  an. 
assignment  of  a  debt  Is  perfect  as  against  subsequent  assignees,  or 
attaching  creditors,  though  no  notice  of  the  aselgnmpnt  has  been 
given  the  debtor:  Note  to  Muir  v.  Sehenck.  38  Am.  Dec.  636;  Smith 
V.  Sterritt,  24  Mo.  260;  MacDonald  v.  Kneeland,  5  Minn.  352.  Com- 
pare McWlllIams  v.  Webb.  32  Iowa,  577. 

In  other  states.  In  the  federal  courts,  and  In  England  a  different 
rule  prevails;  it  being  held  that  the  question  which  of  the  successive 
assignees  of  the  same  obligation  is  entitled  to  priority,  depends  not. 
upon  the  date  of  the  respective  assignments,  but  upon  when  notice* 
thereof  was  communicated  to  the  debtor;  and  that,  if  an  assignee - 
does  not  perfect  his  title  by  giving  notice,  a  subsequent  bona  fide- 
purchaser  for  value  from  the  assignor,  of  the  same  obligation,  by 
giving  notice  of  his  assignment,  will  thereby  acquire  priority.  In 
other  words,  as  between  different  assignees,  for  value,  of  the  same 
claim  or  demand,  the  one  who  first  gives  notice  to  the  debtor  will,  as 
a  general  rule,  have  the  prior  or  superior  right:  Miller  v.  Bomberger, 
76  Pa.  St.  78;  Murdoch  v.  Finney,  21  Mo.  138;  Merchants'  etc.  Bank, 
v.  Hewitt,  3  Iowa,  93,  66  Am.  Dec.  49;  Richards  v.  Griggs,  16  Mo. 
416,  57  Am.  Dec.  240;  Ward  v.  Morrison,  25  Vt.  593;  Campbell  v.. 
Day,  16  Vt.  558;  Spain  v.  Hamilton,  1  Wall.  604,  623;  Judson  v.  Cor^ 
coran,  17  How.  612;  In  re  Gillespie,  15  Fed.  Rep.  734;  Laclede  Bank; 
v.  Schuler,  120  U.  S.  511;  Methven  v,  Staten  Island  etc.  Power  Co., 
66  Fed.  Rep.  113;  The  Elmbank,  72  Fed.  Rep.  610;  Dearie  v.  Hall, 
3  Russ.  1;  Stocks  v.  Dobson,  4  De  Gex,  M.  &  G.  11,  16,  and  extended 
annotation^  thereto. 

Thus,  if  a  subsequent  bona  fide  assignee  of  a  chose  In  action,  after 
inquiry,  and  without  notice  of  any  prior  assignment,  gives  notice 
of  his  assignment  to  the  debtor  or  trustee  of  the  fund,  and  takes  pos- 
session of  the  evidences  of  debt,  he  has  a  superior  equity  over  a 
prior  assignee  of  the  same  debt  or  fund,  who  leaves  the  evidences  of 
the  debt  with  the  assignor,  and  gives  no  notice  of  the  assignment  to 
the  debtor  or  trustee:  In  re  Gillespie,  15  Fed.  Rep.  735;  compare  the 
principal  case.  The  question  in  the  case  of  In  re  Gillespie,  15  Fed. 
Rep.  735,  Involved  rival  claims  to  a  dividend,  from  the  assignee  of  & 
bankrupt,  upon  proof  of  the  bankrupt's  notes,  made  prior  to  the- 
EMignment  to  either  of  the  rival  claimants.  If  a  chose  In  action  has- 
AM.  St.  Rxp.,  Vou  L\XL-« 
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been  assigned,  for  a  valuable  consideration,  to  two  different  per- 
sons, the  assignee  who  first  gives  notice  of  his  claim  to  the  debtor 
has  the  better  right,  though  the  other  assignment  is  prior  in  date  to 
hl&:  Methven  v.  Staten  Island  etc.  Power  Co.,  66  Fed.  Rep.  113.  A 
checli  or  draft  does  not  bind  a  fund  in  the  hands  of  a  banls  until  it 
bas  notice  of  the  instrument,  by  presentation  for  payment,  or  other- 
^•ise;  and  until  then  other  checlis  drawn  afterward  may  be  paid;  or 
•other  assignments  of  the  fund,  or  a  part  of  it,  may  acquire  prece- 
-dence,  if  prior  notice  thereof  is  given:  Laclede  Banlj  v.  Schuler,  120 
TJ.  S.  511.  But  one  who  talces  an  equitable  assignment  of  part  of 
a  fund,  or  chose  in  action,  for  the  sole  purpose  of  securing  a  pre- 
existing debt,  is  held  not  to  be  a  bona  fide  purchaser  for  value,  en- 
titled to  priority  over  a  previous  assignment  of  the  same  character, 
by  first  giving  notice  of  the  assignment  to  the  holder  of  the  fund: 
The  Elmbanlj,  72  Fed.  Rep.  610.  In  a  leading  English  case,  a  per- 
son had  a  beneficial  interest  in  a  sum  of  money.  Invested  in  the 
names  of  trustees.  He  assigned  it  for  a  valuable  consideration,  but 
the  trustees  were  not  notified.  Afterward,  he  proposed  to  transfer 
his  interest  to  another  person,  who,  after  mailing  inquiries  of  the 
trustees  and  receiving  no  intimation  of  any  prior  encumbrance,  com- 
pleted the  purchase,  and  gave  notice  thereof  to  the  trustees.  The 
court  held  that  the  second  assignee  had  a  better  equity  than  the 
first  assignee  to  the  possession  of  the  fund,  and  that  the  transfer  to 
the  second  assignee,  though  posterior  in  date,  was  to  be  preferred  to 
the  right  acquired  under  the  first  assignment.  As  to  the  priority  of 
title  acquired  under  the  assignments,  it  was  also  held  to  be  of  no 
Importance  whether  the  interest  of  the  vendor  was  vested  or  con- 
tingent, present  or  reversionary:  Dearie  v.  Hali,  3  Russ.  1. 

Tlie  cases  above  cited  in  this  note  show  that  there  are  two  dis- 
tinct rules,  announced  by  high  authorities,  upon  the  subject  under 
discussion.  Under  the  rule  that  the  date  of  the  assignment  controls, 
where  there  is  a  prior  and  a  subsequent  assignee  of  the  same  cause 
of  action  from  the  same  person,  it  is  evident  that  no  assignment 
-can  be  taken  with  safety.  We  are,  therefore,  induced  to  believe  that 
the  second  rule,  which  allows  the  assignee  who  first  gives  notice  to 
the  debtor  to  obtain  priority,  is  the  better  one,  not  only  because  of 
the  reasons  given  in  the  principal  case,  but  because  it  is  in  obedience 
to  the  general  principle  of  law  which  requires  that  all  transfers  of 
property  must  be  rendered  as  complete  as  the  nature  of  the  action 
will  permit,  in  order  to  make  them  valid  as  against  subsequent  bona 
fide  purchasers  for  a  valuable  consideration  without  notice:  See 
Methven  v,  Staten  Island  etc.  Power  Co.,  66  Fed.  Rep.  113.  It  is 
•clearly  the  duty  of  an  assignee,  In  order  to  perfect  an  assignment, 
to  give  notice  to  the  debtor,  and  the  amount  of  such  a  doctrine  is, 
that  the  bare  assignment  of  a  chose  in  action  does  not  pass  it  away 
without  notice  of  the  fact  to  the  debtor.  If  notice  of  the  assign- 
ment is  not  communicated.  It  enables  the  original  creditor  to  com- 
mit a  fraud,  as  he  may  assign  a  second  time,  and  such  assignee,  al- 
thoQgh  he  may  take  the  precaution  of  inquiring  of  the  debtor,  yet 
he  cannot  ascertain  from  him  the  fact  of  a  previous  assignment,  as 
It  has  never  been  communicated  to  him:  Richards  v.  Griggs,  16  Mo. 
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416,  57  Am.  Dec.  240;  Maybln  v.  Kirby,  4  Rich.  Eq.  105;  Murdoch  t. 
Finney,  21  Mo.  138.  The  precaution  of  mailing  inquiry  is  alwa3r8 
talcen  by  a  diligent  purchaser,  and,  if  It  is  not  tal^en,  there  is  negiect, 
and  no  reiief  is  extended  to  him  who  has  been  guilty  of  it:  Mur- 
doch V.  Finney,  21  Mo.  138,  140:  Maybin  v.  Kirby,  4  Rich.  Eq.  1(». 
If  no  notice  is  given  by  either  assignee,  the  first  assignment  will  be 
sustained:  Murdoch  v.  Finney,  21  Mo.  138,  140. 

As  between  the  assignor  and  the  assignee  of  a  chose  In  action,  the 
equitable  right  passes,  of  course,  without  any  notice  to  the  debtor, 
for  the  assignor  is  bound  from  the  moment  of  the  contract.  But  if 
the  assignee  means  to  go  further  and  make  his  right  attach  upon 
the  thing  assigned,  it  is  necessary  to  give  immediate  notice  to  the 
debtor  or  trustee  of  the  assignment:  Murdoch  v.  Finney,  21  Mo.  138, 
139;  Methven  v.  Staten  Island  etc.  Power  Co.,  66  Fed.  Rep.  113;  note 
to  Vanbuskirk  v.  Hartfoi-d  Fire  Ins.  Co.,  36  Am.  Dec.  476;  Meux  v. 
Bell,  1  Hare,  73.  Notice  of  an  assignment  of  a  demand  or  obliga- 
tion, or  a  part  thereof,  given  to  the  debtor,  fixes  the  rights  of  the 
parties,  and  protects  the  assignee:  Schilling  v.  Mullen,  55  Minn.  122, 
43  Am.  St.  Rep.  475,  and  note.  Until  notice  of  an  assignment  of  a 
chose  in  action  is  given  to  the  debtor,  the  latter's  rights  and  inter- 
ests are  in  no  way  affected  by  the  assignment:  Loomis  v.  Loomis,  26 
Vt  198;  Stocks  v.  Dobson,  4  De  Gex  M,  &  G.  11,  and  extended  anno- 
tations thereto;  note  to  Foster  v.  Carson,  39  Am.  St.  Rep.  698.  If 
he,  without  notice,  pays  the  debt  to  his  original  creditor,  he  will  be 
protected  in  it:  Richards  v.  Griggs,  16  Mo.  416,  57  Am.  Dec.  240. 
Notice  to  the  debtor,  in  such  a  case,  is  as  necessary  to  perfect  the 
title  of  the  assignee  as  a  change  of  possession  on  the  sale  of  personal 
property,  and  for  the  same  reason:  Loomis  v.  Loomis,  26  Vt.  198. 
But,  when  notified  of  the  transfer,  the  debtor  can  thenceforth  do  no 
act  to  prejudice  the  title  of  the  assignee:  Stewart  v.  Kirkland,  19 
Ala.  162;  Laughlin  v.  Fairbanks,  8  Mo.  307;  Blake  v.  Buchanan,  22 
Vt.  548;  Bartlett  v.  Pearson,  29  Me.  9.  An  assignment  with  notice  im- 
poses upon  the  debtor  an  obligation  to  pay  the  assignee:  Crocker  v. 
Whitney,  10  Mass.  310;  Mowry  v.  Todd,  12  Mass.  281;  Miller  v.  Bom- 
berger,  76  Pa.  St  78;  Fay  v.  Jones,  18  Barb.  340;  Small  v.  Browder, 
11  B.  Mon.  212.  A  settlement  between  the  debtor  and  a  claimant 
after  notice  to  the  debtor  of  an  assignment  of  the  claim  would  not 
bind  the  assignee:  McCarthy  v.  Mt.  Tecarte  etc.  Water  Co.,  110  Cal. 
687.  If  an  account  against  the  estate  of  an  Intestate  has  been  as- 
signed, a  payment  thereof,  by  an  administratrix,  is  a  complete  de- 
fense against  a  prior  assignment  of  which  she  had  no  notice.  To 
prevent  such  defense  It  is  the  duty  of  the  first  assignee  to  notify  the 
defendant  of  the  fact  of  the  assignment  to  him  before  she  pays  It 
under  the  second  assignment,  and,  if  this  is  not  done,  the  defendant 
should  not  suffer  for  the  plaintiff's  negligence:  Monticello  Sav. 
Bank  v.  Stuart,  73  Mo.  App.  279. 

It  should  be  carefully  observed,  however,  that,  to  enable  a  subse- 
quent assignee  of  a  chose  in  action  to  obtain  a  priority  over  a  former 
assignee  thereof,  by  giving  the  first  notice  to  the  debtor  or  legal 
bolder,  he  must  be  an  assignee  in  good  faith  and  for  a  valuable  con- 
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Blderation.  If  he  parted  with  no  consideration,  he  is  a  mere  volun- 
teer, and  stands  In  the  same  position  as  his  assignor:  Bishop  v.  Hol- 
comb,  10  Conn.  444,  447;  The  Elmbanlc,  72  Fed.  Rep.  617.  If  the 
subsequent  assignee  had  notice  of  the  earlior  assignment,  then  he 
toolf  subject  thereto:  Creed  v.  Lancaster  Banli,  1  Ohio  St.  1;  Spencer 
V.  Clarlie,  L  R.  9  Ch.  Div.  137;  Bishop  v.  Holcomb,  10  Conn.  444.  An 
assignment  of  a  chose  in  action  operates  betAvccn  the  assignor  and 
the  assignee  only,  until  the  act  of  notice  talces  place  which  brings 
the  debtor  into  the  arrangement.  Special  notice,  however,  seems  not 
to  be  necessary.  It  is  enough  if  the  party  to  be  affected  has  such 
knowledge  of  facts  and  circumstances  as  ought  to  induce  a  reason- 
able belief  of  the  fact;  and  the  debtor  is  bound  from  the  time  of  the 
notice,  although  he  may  not  concur  in  the  arrangement:  Note  to 
Stocks  V.  Dobson,  4  De  Gex  M.  &  G.  11.  If  notice  of  assignments 
are  simultaneous,  the  earlier  assignment  has  priority:  Calisher  v. 
Forbes,  7  Ch.  App,  109;  Murdoch  v.  Finney,  21  Mo.  138,  140.  The 
filing  of  an  assignment  for  record  in  a  public  oflSce  of  the  state,  for 
the  record  of  which  the  statutes  of  the  state  make  no  provision,  car- 
ries with  it  no  notice  to  other  parties:  Burck  v.  Taylor,  152  U.  S. 
634,  653.  If  a  bond,  bill,  note,  or  like  evidence  of  debt  is  assigned, 
and  is  transferred  by  actual,  manual  delivery  to  the  assignee,  no 
notice  is  required  to  be  given  to  the  debtor  of  the  assignment, 
whether  the  legal  title  in  the  instrument  passes  by  the  assignment 
or  not:  Gayoso  Sav.  Inst.  v.  Fellows,  6  Cold.  467.  If  a  prior  assignee 
of  a  claim  against  a  foreign  country  gives  no  information  of  the  as- 
signment until  a  subsequent  assignee  has  prosecuted  the  claim  be- 
fore the  proper  officers,  and  obtained  an  award  in  his  favor,  the  equi- 
ties of  the  assignees  are  equal,  and  the  possessor  of  the  legal  title 
ought  to  retain  the  fund:  Judson  v.  Corcoran,  17  How.  612. 
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CORPORATIONS.  INSOLVENT— CREDITOR'S  RIGHT  TO 
DIVIDENDS  IS  NOT  DIxMINISHED  BY  HIS  RECOVERY  FROM 
STOCKHOLDERS.— The  fact  that  a  creditor  of  an  insolvent  corpo- 
ration has  maintained  actions  against,  and  coerced  payments  from, 
some  of  its  stockholders  does  not  impair  his  right  to  participate  in 
dividends  declared  by  such  corporation  while  in  liquidation,  provided 
the  amounts  collected  by  him  from  both  sources  do  not  exceeu  the 
aggregate  due  him  from  the  corporation. 

CORPORATIONS  —  INSOLVENCY  —  DISPENSATION  OP 
FUNDS— STOCKHOLDER'S  RIGHT  TO  SHARE  IN  DIVIDENDS. 
The  funds  of  an  Insolvent  corporation  are  all  to  be  dispensed  solely 
for  the  benefit  of  its  creditors,  and  a  stockholder  is  not  permitted  to 
share  in  its  dividends  either  by  subrogation  or  otherwise. 

CORPORATIONS— DOUBLE  LIABILITY  OP  STOCK- 
HOLDER—RECOVERY OF  PAYMENTS  MADE— SUBROGATION. 
A  stockholder  of  a  corporation  is  answerable  to  it  for  assessments 
in  the  full  amount  of  his  subscription  to  the  capital  stock  of  the  coiv 
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poration  for  the  payment  of  creditors  of  the  corporation,  and  he  is 
also  individually  answerable  to  each  creditor  for  such  proportion  of 
the  latter's  claim  as  the  amount  of  stock  held  by  such  stockholaer 
bears  to  the  whole  of  the  capital  stock.  These  two  liabilities  and  the 
remedies  based  thereon  are  concurrent.  Hence,  no  part  of  whatever 
he  has  paid,  either  directly  to  the  corporation  in  the  way  of  assess- 
ments, or  on  account  of  his  personal  liability  as  a  stockholder  di- 
rectly to  the  creditor,  can  be  recovered  back  by  him,  either  by  sub- 
rogation or  otherwise. 

Sawyer  &  Burnett,  for  the  appellant. 

Freeman  &  Bates,  for  the  respondent. 

Eoger  Johnson,  for  the  intervenor. 

"■*''  GEAY,  C.  Appeal  from  judgment  for  plaintiff  for  the 
sum  of  $1,014.38  claimed  to  be  due  on  the  sixth  dividend  de- 
clared in  favor  of  creditors  by  directors  of  defendant. 

The  appeal  is  taken  on  the  judgment-roll,  from  which  it  ap- 
pears that,  when  the  defendant  became  insolvent  and  was  placed 
in  liquidation  by  proceedings  of  the  bank  commissioners  in 
1893,  it  was  indebted  to  plaintiff  in  the  sum  of  $30,272.70,  or 
thereabouts.  The  plaintiff  presented  its  claim  for  that  amount 
to  the  defendant,  and  that  defendant  in  due  form  allowed  the 
*'**  same.  That  from  the  defendant  plaintiff  has  collected  of 
this  indebtedness,  before  the  commencement  of  this  suit,  five 
dividends  of  five  per  cent  each,  or  a  total  of  twenty-five  per  cent 
of  its  original  claim,  amounting  in  the  aggregate  to  about 
^5,071.90;  also  from  the  solvent  stockholders  plaintiff  recovered 
about  $5,100,  being  the  proportion  of  the  remaining  seventy- 
five  per  cent  of  plaintiff's  claim  due  from  them,  leaving  a  little 
over  $10,000  unpaid  on  plaintiff's  original  claim.  After  all 
these  collections  a  sixth  dividend  to  the  creditors  of  five  per 
cent  was  declared  by  the  directors  of  the  insolvent  defendant, 
and  the  first  question  presented  to  the  court  in  this  case  is. 
How  should  plaintiff's  right  in  that  dividend  be  computed,  and 
how  much  is  plaintiff  entitled  to  recover  on  account  of  such 
dividend?  The  trial  court  decided  that  plaintiff's  share  in  the 
sixth  dividend  was  the  same  as  it  had  been  in  each  of  the  first 
five  dividends,  and  that  it  was  entitled  to  five  per  cent  of  its 
original  claim  as  it  was  before  anything  was  collected.  There 
is  no  explicit  statute  or  previous  decision  of  this  court  to  guide 
us  in  this  matter,  but  I  think  the  trial  court  reached  a  conclu- 
fiion  that  is  correct  upon  principle  and  is  borne  out  by  decisions 
of  courts  in  other  states  on  questions  bearing  a  close  analogy 
to  those  involved  in  this  case.    "If  both  the  maker  and  indorser 
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of  a  promissory  note  are  jieclared  bankrupts,  the  holder  may 
prove  the  note  for  the  full  amount  thereof  against  the  estate 
of  each,  and  the  amount  for  which  he  may  prove  it  against  the 
estate  of  each  cannot  be  affected  by  any  dividends  received  from 
the  estate  of  the  other,  except  that  the  dividends  received  from 
the  two  estates  will  not  in  any  event  be  permitted* to  exceed  in 
the  aggregate  the  amount  of  tlie  note":  In  re  Meyer,  78  Wis. 
615,  23  Am.  St.  Rep.  435;  Matter  of  Bates,  118  111.  524,  59  Am. 
Rep.  383.  In  National  Bank  v.  Porter,  122  Mass.  308,  where 
the  question  was  what  the  dividend  against  the  indorser  should 
be  where  the  payee  had  already  received  fifty  per  cent  of  his 
note  from  the  maker,  the  court  says:  "The  plaintiff  had  received 
fifty  per  cent  of  his  debt  from  the  estate  of  the  maker,  but 
this  was  no  reason  why  the  defendants  should  not  pay  them  the 
fifty  per  cent  upon  the  whole  debt  as  they  had  entered  it  upon 
their  schedule.  The  plaintiff  was  entitled  to  the  benefit  of  its 
double  security.  Where  both  maker  and  indorser  are  liable,  the 
holder  of  a  note  may  prove  the  ^^^  amount  against  each,  and 
receive  dividends  to  the  full  amount  of  his  debt."  On  the  prin- 
ciple followed  in  these  cases,  it  appears  that  the  plaintiff  in  this 
case  is  in  the  position  of  a  creditor  having  two  debtors,  one 
being  the  corporation,  all  the  stockholders  representing  the 
other,  each  of  whom  owe  him  his  entire  claim,  and  that  he  is 
at  liberty  to  proceed  against  both,  or  either  separately  without 
reference  to  the  other,  until  his  entire  claim  shall  be  satisfied, 
and  that  the  plaintiff's  right  to  share  in  the  dividends  with  the 
other  creditors  of  the  insolvent  bank  is  to  be  measured  by  the 
amount  of  its  claim  as  it  was  fixed  by  the  approval  of  the  same, 
made  in  course  of  the  liquidation  of  the  Pacific  Bank;  and  it 
would  follow  from  this  that  the  plaintiff's  share  in  the  sixth  divi- 
dend would  be  the  same  in  amount  as  its  share  has  been  in  every 
preceding  dividend.  By  prosecuting  its  rights  against  the  stock- 
holders the  plaintiff  forfeited  no  right  that  it  had  against  the 
Pacific  Bank.  The  law  is  swift  to  bestow  a  premium  upon 
promptness  and  vigilance  in  the  pursuit  of  one's  rights,  and 
will  not  rob  plaintiff  of  any  advantage  it  may  have  gained 
over  the  other  creditors  by  its  early  suit  against  the  stockhold- 
ers. If,  however,  the  appellants  were,  to  prevail  in  their  con- 
tention that  plaintiff's  right  to  share  in  dividends  should  be 
measured  by  the  amount  of  its  claim  left  after  deducting  all 
that  it  had  received  on  it,  the  plaintiff  might  soon  find  itself 
in  a  worse  position  than  it  would  have  occupied  had  it  re- 
frained from  suing  the  stockholders  until  the  assets  of  the  bank 
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were  exhausted.     A  construction  of  the  law  that  would  lead  to- 
such  a  result  should  be  avoided. 

The  intervenor  also  appeals  from  the  judgment,  contending- 
that  he,  being  a  stockholder  owning  1,738  out  of  the  total 
10,000  shares  of  the  Pacific  Bank,  had  been  compelled  by  plain- 
tiff to  pay  it  1,738-10,000  of  its  demand  against  the  bank,  and 
that  he  is,  therefore,  entitled  to  be  subrogated  to  the  extent 
of  the  last-named  fraction  in  and  to  plaintiff's  right  in  the  sixth 
dividend.  It  is  clearly  the  law  that  the  funds  of  an  insolvent 
corporation  are  all  to  be  dispensed  solely  for  the  benefit  of  ita 
creditors,  and,  while  thS  stockholder  may  be  compelled  to  pub 
a  great  deal  into  the  funds  of  such  a  corporation  in  the  way  of 
assessments,  he  is  not,  as  a  stockholder,  permitted  to  share  int 
its  dividends  either  by  subrogation  or  otherwise :  Civ.  Code,  sec 
309. 

^^^  Under  the  constitution  and  statutes  of  this  state,  each 
stockholder  may  be  compelled  to  pay  to  the  corporation  assess- 
ments to  the  full  amount  of  his  subscription  to  the  capital  stock 
of  the  corporation  for  the  payment  of  creditors  of  such  corpo- 
ration, and  also  be  individually  liable  to  each  creditor  for  such 
proportion  of  his  claim  as  the  amount  of  stock  held  by  such 
stockholder  bears  to  the  whole  of  the  capital  stock.  These  two 
liabilities  and  the  remedies  based  thereon  are  concurrent:  Civ. 
Code,  sec.  322;  Const.,  art.  12,  sec.  3;  Hiller  v.  Collins,  63  Cal. 
235;  Harmon  v.  Page,  62  Cal.  448.  It  follows,  then,  that  what- 
ever the  intervenor  has  paid,  either  directly  to  the  corporation 
in  the  way  of  assessments,  or  on  account  of  his  personal  liability 
as  a  stockholder  directly  to  the  creditor,  he  was  bound  to  pay 
under  the  law,  and  can  recover  no  portion  of  the  same  back, 
either  by  subrogation  or  otherwise. 

The  conclusion  of  law  found  by  the  court  against  the  inter- 
venor is,  therefore,  correct. 

For  the  foregoing  reasons  I  advise  that  the  judgment  be  af- 
firmed. 

Haynes,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  affirmed.  Van  Dyke,  J.,  Garoutte,  J.,  Harrison,  J. 

THE  LIABILITY  OF  STOCKHOLDERS  IN  CORPORATIONS  is 
discussed  at  length  In  the  monographic  note  to  Thompson  v.  Reno 
Sav.  Bank,  3  Am.  St.  Rep.  838.  a39,  on  the  liability  of  stocliholders  to 
creditors  of  corporations  for  corporate  debts.  Under  a  provision  of 
a  state  constitution  declaring  that  each  stockholder  in  a  corporation 
Shall  be  liable  to  the  amount  of  the  stock  held  by  him,  each  is  liable 
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for  corporate  debts,  in  addition  to  the  risk  of  losing  the  amount  of 
his  stock,  though  he  has  paid  therefor  in  full:  Willis  v.  Mabon,  48 
Minn.  140,  31  Am.  St.  Rep.  626. 

BANKRUPTCY  OF    MAKER  AND    INDORSER— DIVIDENDS 

-AGAINST  ESTATES  OF  BOTH.— If  both  the  maker  and  indorser  of 

^  promissory  note  are  declared  bankrupts,  the  holder  may  prove  the 

mote  for  the  full  amount  thereof  against  the  estate  of  each,  and  the 

amount  for  which  he  may  prove  it  against  the  estate  of  each  cannot 

1t)e  affected  by  any  divldehds  received  from  the  estate  of  the  other, 

•except  that  the  dividends  received  from  the  two  estates  will  not, 

in  any  event,  be  permitted  to  exceed,  in  the  aggregate,  the  amount 

of  the  note:  In  re  Meyer,  78  Wis.  615,  23  Am.  St.  Rep.  435,  and  note. 

CORPORATIONS  —  DIVIDENDS  —  STOCKHOLDERS        AND 

^CREDITORS.— The  claims  of  stockholders  to  dividends  are  subor- 

'dinate  to  the  claims  of  creditors:  See  monographic  note  to  Goodwin 

T.  Hardy,  99  Am.  Dec.  761,  discussing  corporate  dividends. 

/The  SigrhtB  of  a  Stockholder  Who  has  Paid  More  than  His  Share  of  the 
Corporate  liiabilities. 

Though  for  many  years  statutes  have  been  in  force  in  several  of 
the  states  subjecting  stockholders  in  a  corporation  to  liability  to  its 
•creditors  for  the  amounts  due  them,  and  many  actions  have  been 
tnaintalned  enforcing  such  liability,  the  principal  case  is  the  first  fall- 
ing within  our  observation,  considering  either  the  effect  of  payments 
so  coerced,  upon  the  liability  of  the  corporation,  or  the  rights,  if  any, 
resulting  in  favor  of  the  stockholders  making  such  payments.  In 
Tthis  case,  when  the  insolvent  corporation  had  paid  a  dividend  of 
"twenty-five  per  cent  to  its  creditors,  one  of  them  recovered  judgment 
-against  a  stockholder  on  the  theory  that  seventy-five  per  cent  of  the 
-corporate  liability  remained  unpaid,  and  he  was  chargeable  with  his 
,t)ro  rata  share  thereof.  This  judgment  was  satisfied.  Subsequently 
tthe  corporation  succeeded  in  converting  other  assets  into  money,  and 
was  able  to  declare  therefrom  a  further  dividend  of  five  per  cent. 
Thereupon  the  following  claims  were  made  respecting  this  condition 
of  affairs:  1.  The  creditor  insisted  he  had  the  right  to  share  in  the 
five  per  cent  dividend  without  taking  into  account  any  payments  re- 
ceived by  him  from  stockholders;  2.  A  stockholder  claimed  that  in 
paying  his  pro  rata,  based  on  the  assumption  that  the  corporation 
would  discharge  but  twenty-five  per  cent  of  its  indebtedness,  he  had 
-contributed  more  than  his  just  share  of  such  indebtedness,  and  ought 
"to  be  allowed  some  return  out  of  the  subsequently  declared  divi- 
dends; and  3.  The  Insolvent  corporation  urged  that  the  sums  col- 
lected by  the  creditors  from  stockholders  should  be  deducted  from 
•the  aggregate  indebtedness  due  him,  and  his  dividend  computed  on 
-the  balance  thus  ascertained,  but  that  the  stockholder  making  such 
payments  had  not  thereby  created  any  liability  in  his  favor  against 
the  corporation,  nor  any  right  to  share  in  any  part  of  the  dividends 
^declared  by  it. 

No  decisions  exactly  in  point  were  cited  by  any  of  the  counsel,  and 
-the  court  in  its  decision  adopted,  as  applicable  to  the  controversy 
before  it,  the  general  rule  that  a  creditor,  having  a  cause  of  action 
on  the  same  obligation  against  two  or  more  persons,  may  pursue 
either  for  the  full  amount  until  his  debt  is  satisfied,  and,  on  the  in- 
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•olvency  of  either,  Is  entitled  to  have  dividends  declared  out  of  bis 
estate  on  the  full  amount  of  the  indebtedness,  notwithstanding  any 
liability  against,  or  any  payments  made  by  the  other  debtor,  pro- 
vided that  the  sums  collected  from  both  sources  do  not  exceed  the 
whole  indebtedness. 

If  the  action  against  the  stockholder  could  have  been  delayed 
until  all  the  assets  of  the  corporation  were  converted  into  money 
and  applied  to  the  satisfaction  of  Its  liabilities,  it  is  evident  that  the 
Judgment  against  him  must  have  been  much  loss,  and  that,  if  there 
are  other  stockholders  who  are  subjected  to  judgment  at  a  later  day, 
the  basis  upon  which  their  contributions  to  the  debts  of  the  corpora- 
tion is  computed  must  differ  substantially  from  the  basis  adopted 
In  his  case.  This  Is  a  result  not  contemplated  by  the  law,  for  it 
Intends  that  each  stockholder  shall  be  liable  in  proportion  to  the 
stock  held  by  him  In  the  corporation.  To  illustrate,  if  a  corporatloa 
has  a  liability  of  one  hundred  thousand  dollars,  assets  worth  fifty 
thousand  dollars,  and  Its  stock  Is  held  by  two  persons,  In  equal 
amounts,  the  law,  we  think.  Intends  that  each  shall  contribute 
equally  to  make  up  the  defijciency  of  fifty  thousand  dollars.  By  the 
statutes  In  California,  and,  perhaps,  In  other  states,  one  of  these 
stockholders  might  be  sued  at  any  time  by  all  the  creditors,  and 
judgment  obtained  against  him  for  his  one-half  of  the  total  liabili- 
ties, or,  In  other  words,  for  fifty  thousand  dollars.  By  the  rule 
maintained  in  the  principal  case,  if  the  assets  of  the  corporation 
were  after  the  collection  of  this  judgment  converted  into  money, 
they  would  pay  the  creditors  the  remaining  one-half  of  their  liabil- 
ity; and  unless  the  stockholder  out  of  whom  payment  was  coerced 
haa  some  remedy  against  the  other,  the  former  has  contributed 
much  more  than  his  equitable  share  of  the  corporate  liabilities. 
Whether,  however,  any  such  right  of  contribution  exists,  is,  we  be- 
lieve, undetermined.  If,  instead  of  converting  all  Its  assets  into 
money,  the  corporation,  after  the  judgment  against  the  stockholder, 
pays  a  dividend  of  twenty-five  thousand  dollars,  leaving  a  corporate 
liability  of  seventy-five  thousand  dollars,  and  tlie  second  stock- 
holder Is  then  sued,  the  recovery  against  him  can  be  for  one-half  of 
the  remaining  corporate  Indebtedness  only,  or.  In  other  words,  for 
thirty-seven  thousand  five  hundred  dollars.  Hence,  It  must  happen 
that  though  each  of  the  stockholders  owns  the  same  amount  of 
stock,  the  one  first  sued  must  contribute  one-third  more  than  the 
other  toward  the  satisfaction  of  the  corporate  debts.  A  recovery 
against  the  second  stockholder  on  the  same  basis  as  the  first, 
namely,  without  taking  the  dividend  into  account,  cannot  be  per- 
mitted, because  thereby  the  creditors  would  obtain  full  payment  of 
their  debts  from  the  two  stockholders.  In  addition  to  the  twenty-five 
thousand  dollars  received  in  dividends.  The  only  equitable  mode  of 
adjustment,  therefore,  must  be  by  payments  to  the  stockholder  out 
of  dividends  declared  after  the  recovery  of  the  judgment  against 
him. 

That  a  stockholder  compelled  as  such  to  discharge  some  part  of 
the  indebtedness  of  the  corporation  becomes  thereby,  and  to  that 
extent,  its  creditor,  we  do  not  doubt,  and,  in  case  of  its  solvency,  tbe 
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enforcement  of  his  demand  against  the  corporation  must  result,  in- 
directly, in  his  securing  contribution  from  his  costockholders. 
Where  it  is  insolvent  and  in  liquidation,  he  cannot  be  allowed  to 
proceed  against  the  corporation,  because  he  cannot  be  permitted  to 
reimburse  himself  out  of  the  assets  set  aside  for  creditors,  for  pay- 
ments made  to  satisfy  his  liability  as  a  stockholder. 


O'Kanb  v.  Whelan. 

[124  California,  200.] 

GIFTS  OAUSA  MORTIS— RECOVERY  OF  DONOR— FAIL- 
URE OF  GIFT.— If  a  husband  is  sicl£,  and  makes  a  deed  of  gift  of 
personal  property  used  in  his  business  to  his  wife,  to  secure  it  to 
her  in  the  event  of  his  death,  the  gift  is  ineffective  where  the  hus- 
band recovers  and  uses  the  property  in  his  business,  In  the  same 
manner,  and  at  the  same  place  as  before  his  sickness. 

HUSBAND  AND  WIFE-FRAUDyLENT  SALE  BY  HIM  TO 
HER— AGENCY— NOTICE.— Under  a  statute  requiring  an  Immedi- 
ate delivery  and  continued  change  of  possession  of  personal  property 
to  make  a  transfer  thereof  valid  as  against  the  vendor's  creditors, 
while  he  remains  In  possession,  a  sale  of  personal  property  by  a 
husband  to  his  wife  Is  void  as  against  bis  creditors,  if  not  followed 
by  an  immediate  delivery,  and  actual  and  continued  change  of  pos- 
session, and  the  wife  cannot  avoid  the  legal  effect  of  the  statute  by 
allowing  her  husband  to  remain  in  possession  of  the  property  as 
her  agent.  In  the  absence  of  any  notice  to  the  world  of  the  change 
of  conditions. 

HUSBAND  AND  WIFE— FRAUDULENT  SALE  BY  HIM 
TO  HER^SUBSEQUENT  FILING  OF  INVENTORY  BY  WIFE- 
EFFECT  OF. — If  a  husband  makes  a  sale  of  personal  property  to 
his  wife,  fraudulent  as  against  his  creditors,  because  there  is  no 
Immediate  delivery,  and  no  actual  and  continued  change  of  posses- 
sion, the  transfer  Is  not  made  valid  as  to  his  existing  creditors  by 
the  fact  that  the  wife  subsequently  makes,  and  causes  to  be  re- 
corded, an  inventory  of  her  separate  property,  as  authorized  by  stat- 
ute, and  which  Includes  the  personalty  which  was  the  subject  of 
the  sale. 

STATUTES— CONSTRUCTION— INVENTORY  OF  WIFE'S 
SEPARATE  ESTATE— FRAUDULENT  CONVEYANCES.— What- 
ever may  be  the  scope  and  purpose  of  a  statute,  authorizing  a  wife 
to  file,  and  have  recorded,  an  inventory  of  her  separate  estate,  it  is 
not  entitled  to  such  a  construction  as  would  nullify  the  provisions 
of  another  act  concerning  fraudulent  transfers  of  personal  property. 

John  H.  Durst  and  Eobert  A.  Friedrich,  for  the  appellant. 

J.  J.  Coffey,  for  the  respondent. 

201  VAN  DYKE,  J,  This  is  an  action  in  replevin  against 
the  defendant,  as  sheriff  of  the  city  and  county  of  San  Fran- 
cisco, to  recover  two  horses,  one  express  wagon,  and  two  sets 
of  harness,  or  their  value,  found  by  the  court  to  be  five  hun- 
dred dollars.     The  goods  were  seized  by  the  sheriff  under  an 
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execution  issued  upon  a  judgment  recovered  by  F.  W.  Spencer 
Company  against  Frank  O'Kane,  April  18,  1893.  The  appeal 
is  from  the  judgment  in  favor  of  the  plaintiff,  and  from  the 
order  denjring  the  motion  for  a  new  trial. 

The  plaintiff  claims  the  property  as  her  separate  property 
under  a  deed  of  gift,  as  to  the  wagon,  executed  to  her  by  her 
husband  in  1880,  and  as  to  all  of  the  property  in  question,  un- 
der a  bill  of  Bale  from  her  husband  to  her,  in  consideration  of 
one  dollar,  executed  September  7,  1893.  The  deed  of  gift  of 
1880  cuts  no  figure,  for  the  reason  that  the  plaintiff  herself  tes- 
tifies that  the  object  of  the  deed  was  to  secure  the  property  to 
her  in  the  event  of  her  husband's  death,  and  that  he  afterward 
recovered  and  carried  on  his  business  as  before  his  sickness,  in 
the  same  manner  and  at  the  same  place,  and  used  and  kept  the 
wagon  in  the  same  manner  and  at  the  same  place. 

The  finding  of  the  court,  that  the  plaintiff  has  been  for 
more  than  four  years  prior  to  the  filing  of  the  complaint  in  this 
action  in  the  possession  of  the  property  mentioned  in  the  com- 
plaint, is  entirely  unsupported  by  the  evidence.  The  testimony 
of  the  plaintiff  is:  "On  September  7,  1892,  my  husband  exe- 
cuted and  delivered  to  me  a  bill  of  sale  of  six  horses  and  three 
wagons  and  certain  harness.  The  wagon,  **^  horses,  and  har- 
ness seized  by  the  sheriff  were  included  in  this  bill  of  sale. 
....  The  only  consideration  passing  was  the  one  dollar  which  I 
paid  to  my  husband.  My  husband  had  no  other  property  than 
that  conveyed  to  me.  After  the  execution  of  the  bill  of  sale  my 
husband  continued  the  express  business  in  the  same  way  as  be- 
fore, and  carrying  on  the  business  at  the  same  place  and  stand. 
The  horses,  wagon,  and  harness  were  stabled  and  kept  at  the 
bam  on  the  premises  at  1036  Golden  Gate  avenue,  and  cared 
for  the  same  way  after  the  sale  as  before.  Over  the  stable  door 
after  the  sale,  and  at  all  times  before  and  since,  there  was  the 
sign,  'Washington  Furniture  Express,'  Trank  O'Kane  &  Son.* 
On  the  wagons  are  the  names,  'Washington  Furniture  Express,' 
IVank  O'Kane,*  and  Trank  O'Kane  &  Son.'  These  names  have 
at  all  times  been  on  the  wagons  and  unchanged.**  Frank 
O'Kane  testified  as  follows:  "After  the  bill  of  sale  to  my  wife, 
I  carried  on  the  business  the  same  as  before,  but  for  her.  The 
only  difference  was  that  while  before  I  kept  all  the  money,  after- 
ward I  gave  all  to  her  except  the  spending  money  which  she 
allowed  me.  The  team,  wagon,  and  harness  were  at  all  times 
kept  in  the  same  place,  that  is,  at  our  residence,  1036  Golden 
Gate  avenue.     The  business  stand  was  at  the  same  place.     There 
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remained  the  same  signs  and  names  over  the  stable  door  and  on 
the  wagons;  and  the  same  business  card  was  used."  This  is  all 
the  testimony  on  the  question  of  sale  and  delivery. 

September  8,  1892,  the  plaintiff  filed  for  record  in  the  office 
of  said  city  and  county  an  inventory  of  her  separate  property, 
including  therein  the  horses,  wagon,  and  harness  now  sued  for. 

"Every  transfer  of  personal  property,  other  than  a  thing  in 
Action,  ....  is  conclusively  presumed,  if  made  by  a  person  hav- 
ing at  the  time  the  possession  or  control  of  the  property,  and 
not  accompanied  by  an  immediate  delivery,  and  followed  by  an 
Actual  and  continued  change  of  possession  of  the  things  trans- 
ferred, to  be  fraudulent,  and  therefore  void,  against  those  who 
«re  his  creditors  while  he  remains  in  possession'*:  Civ.  Code, 
€ec.  3440.  To  meet  this  provision  of  the  law  against  fraudu- 
lent conveyances,  the  respondent  relies  upon  sections  165  and 
166,  providing  for  the  filing  of  an  inventory  of  the  separate  per- 
sonal property  of  the  wife.  This  question  was  directly  passed 
upon  203  in  Murphy  v.  Mulgrew,  102  Cal.  547,  41  Am.  St.  Rep. 
200.  In  that  case  the  wife  claimed  that  she  had  purchased  the 
horses  in  question  from  her  husband,  Wyman  Murphy,  on  Janu- 
ary 11,  1890,  which  were  seized  by  the  defendant,  as  sheriff  of 
Sonoma  county,  November  16,  1891,  under  a  writ  of  attach- 
ment in  favor  of  the  Santa  Rosa  Bank  and  against  her  husband, 
the  said  Wyman  Murphy.  The  court  there  say:  "From  the  evi- 
dence of  the  plaintiff  it  will  be  perceived  that  no  actual  change 
of  possession  of  this  property  took  place  at  the  time  of  the  de- 
livery of  the  bill  of  sale;  but,  on  the  contrary,  in  all  its  sur- 
roundings, it  remained  entirely  in  statu  quo.  Mrs.  Murphy  at- 
tempts to  escape  the  legal  effect  of  the  foregoing  evidence  by 
the  claim  that  she  had  appointed  her  husband  her  agent  to  take 
the  possession  and  control  of  the  horses  for  her,  and,  as  such 
agent,  his  possession  was  her  possession;  but  there  is  nothing  to 
be  urged  in  favor  of  such  a  contention.  Both  the  letter  and 
spirit  of  the  law  contained  in  section  3440  would  be  defeated 
by  the  recognition  of  such  a  principle.  The  object  of  the  stat- 
ute is  to  require  notice  to  the  world  of  the  transfer  of  personal 
property,  in  order  that  men  may  be  able  to  deal  with  each  other 
upon  equal  terms  and  from  a  common  level.  The  efficacy  of 
the  statute  would  be  entirely  destroyed  if  the  vendor  were  al- 
lowed to  remain  in  possession  of  the  property  as  the  agent  of 
the  vendee,  in  the  absence  of  any  notice  to  the  world  of  such 
a  change  of  conditions.  A  practice  of  that  kind  would  be  in 
direct  conflict  with  the  terms  of  the  statute  itself."    Further: 
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"The  transfer  of  the  property  in  litigation  by  bill  of  sale  was 
made  January  11,  1890,  and  upon  December  30th  following 
plaintiJBf  filed  an  inventory  of  her  separate  property  in  the  re- 
corder's office,  in  accordance  with  the  provisions  of  section  165^ 
of  the  Civil  Code.  The  Santa  Rosa  Bank  became  a  creditor 
prior  to  the  recording  of  the  inventory,  and  the  attachment 
proceedings  upon  the  husband's  indebtedness  were  begun  No- 
vember 16,  1891.  It  is  now  insisted  by  respondent  that  con- 
ceding no  immediate  delivery  and  actual  and  continued  change 
of  possession  took  place  at  the  date  of  the  bill  of  sale,  still  the 
subsequent  recording  of  the  inventory  in  the  recorder's  office 
of  her  separate  property,  including  these  horses,  cured  any  de- 
fective compliance  with  the  provisions  of  section  3440,  and 
gave  her  good  title  against  the  world  from  ^**  that  day.  It  is 
unnecessary  to  pass  upon  the  scope  and  purpose  of  section  165 
of  the  code.  Whatever  may  be  its  scope  and  purpose,  we  are 
well  satisfied  it  is  not  entitled  to  a  (Tonstruction  that  would 
nullify  the  provisions  of  section  3440  as  to  fraudulent  trana- 
fers  of  personal  property." 

On  the  authority  of  that  case,  as  well  as  from  the  fact  that 
the  finding  of  the  court  referred  to  is  unsupported  by  the  evi- 
dence, the  judgment  and  order  refusing  a  new  trial  are  reversed. 

Qaroutte,  J.,  and  Harrison,  J.,  concurred. 

Hearing  in  Bank  denied. 


GIFTS  CAUSA  MORTIS— DELIVERY— FAILURE  OF  GIFT- 
RECOVERY  OF  DONOR.— There  must  be  a  delivery  to  perfect  a 
gift  causa  mortis,  but  It  may  be  either  actual  or  constructive:  Noted 
to  Keepers  v.  Fidelity  Title  etc.  Co.,  44  Am.  St.  Rep.  402;  Thomas 
V.  Lewis,  37  Am.  St.  Rep.  878.  The  delivery  must  be  complete 
and  the  gift  must  also  be  retained  by  the  donee  until  after  the  donor's 
death:  Note  to  Drew  v.  Hagerty,  10  Am.  St.  Rep.  257.  If,  after  de- 
livery, the  donor  again  has  possession,  the  gift  is  nugatory:  Dun- 
bar V.  Dunbar,  80  Me.  152,  6  Am.  St.  Rep.  166.  Such  a  gift  must 
be  made  during  a  last  Illness,  and  Is  revoked  by  the  donor's  subse- 
quent recovery:  Weston  v.  Hlght  17  Me.  287,  36  Am.  Dec.  250.  lu 
other  words.  It  reverts  to  the  donor,  if  he  survives:  Prlester  v. 
Prlester,  Rich.  Eq.  Cas.  26,  23  Am.  Dec.  191.  ^ 

SALE  OF  PERSONALTY— EFFECT  OF  GRANTOR  REMAIN- 
ING IN  POSSESSION.— Retention  of  possession  by  the  seller,  upon 
a  sale  of  chattels,  is  not  merely  evidence  of  fraud,  but  In  Itself  makes 
the  transaction  fraudulent  as  to  subsequent  bona  fide  creditors  and 
purchasers  from  him:  Stephens  v.  GlCTord.  1S7  Pa.  St  219.  21  Am. 
St  R«p.  86& 
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SHIPPING— REGISTRATION  OF  VESSEL  AS  EVIDENCE 
OF  ITS  OWNERSHIP— An  entry  in  the  cusjtom-house  books  of  the 
registry  or  transfer  of  a  vessel  is  not  admissible  in  evidence  for  the 
purpose  of  showing  ownership  in  the  craft.  It  is  not  even  prima 
facie  evidence  of  ownership  as  against  one  not  claiming  to  be  an 
owner,  unless  the  entiy  is  shown  to  have  been  made  by  authority 
of  the  person  named  in  it. 

SHIPPING— DECREE  AND  PAPERS  IN  ADMIRALTY  AS 
EVIDENCE  OF  OWNERSHIP  OF  VESSEL.— A  decree  and  copies 
of  papers  in  a  libel  suit  against  a  vessel,  brought  in  the  United 
States  district  court,  are  not  admissible  in  evidence,  in  an  action 
brought  to  enforce  a  demand  against  the  veS'Sel,  for  the  purpose  of 
proving  that  a  person  who  did  not  appear  or  assert  any  interest  in 
the  admiralty  proceeding,  owns  a  part  of  the  vessel. 

ADMIRALTY— CONCLUSIVENESS  OF  DECREE— OWNER- 
SHIP.— When  a  vessel  has  been  seized  in  admiralty,  the  court  has 
jurisdiction  to  pass  upon  the  question  of  its  ownership,  after  afford- 
ing parties  an  opportunity  to  appear  and  be  heard,  and  its  decree  Is 
conclusive  upon  them.  Every  person  interested  in  the  vessel  is 
warned  to  come  in  and  assert  his  interest,  but  no  one  can  be  de- 
creed to  be  a  part  owner  who  has  not  appeared  and  asserted  part 
ownership,  or  other  interest  therein. 

CORPORATIONS  —  CORPORATE  EXISTENCE— PLEAD- 
ING—DENIAL— ADMISSION.— An  allegation  of  corporate  exis- 
tence, if  not  denied,  is  deemed  to  be  admitted. 

APPEAI^r-CONSIDERATION  OF  FINDING  OUTSIDE  OF 
ISSUE. — A  finding  which  is  against  the  admission  of  the  pleadings, 
and  outside  of  any  issue  presented  in  the  case,  must  be  disregarded. 

SHIPPING— ATTACHMENT  OF  VESSEL  DOES  NOT  DIS- 
PLACE PRE-EXISTING  LIEN.— A  stipulation  that,  at  the  time  of 
the  commencement  of  an  action  to  enforce  a  lien  upon  a  steamer, 
for  a  balance  due  on  a  contract  of  construction,  the  vessel  had 
been  seized  upon  attachment  and  released  upon  a  bond,  does  not 
justify  a  conclusion  of  law  that  the  plaintiff  did  not  have,  at  the 
time,  a  lien  upon  the  steamer. 

Stanly,  McKinstry,  and  Bradley  &  McKinstry,  for  the  appel- 
lants. 

Andros  &  Frank,  for  the  respondents. 

^  213  VAN  DYKE,  J.  This  action  is  to  recover  a  balance  due 
from  defendant  Matteo  Drobaz  on  a  contract  to  construct  a 
boiler  for  the  fishing  steamer  "Golden  Gate,"  and  to  enforce  a 
lien  on  said  steamer  to  satisfy  said  demand,  under  the  provisions 
of  the  Code  of  Civil  Procedure  in  reference  to  actions  against 
(Steamers,  vessels,  and  boats. 

On  the  trial  the  court  admitted  as  evidence,  over  the  objec- 
tion of  the  plaintiffs,  a  copy  of  the  register  of  the  vessel  "Golden 
Gate,"  for  the  purpose  of  showing  that  the  plaintiffs  were  part 
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owners  in  the  said  vessel.  The  entry  in  the  custom-house  books 
of  the  registry  or  transfer  of  a  vessel  is  not  even  prima  facie 
evidence  as  against  one  not  claiming  to  be  an  owner,  unless  such 
entry  be  shown  to  have  been  made  by  authority  of  the  person 
named  in  it.  In  Fraser  v.  Hopkins,  2  Taunt.  5,  Lord  Mansfield 
said,  in  reference  to  the  contention  that  the  entry  was  evidence 
against  such  person:  "To  suppose  the  effect  of  the  act  to  be 
such  as  is  contended  for  would  be  to  impute  madness  to  the 
legislature."  And  Hunter,  J.,  said:  "Any  bystander  may  put 
down  a  name  in  the  register.  You  must  connect  the  defendant 
with  it."  And  Lawrence,  J.,  adds:  "Unless  you  show  all  this 
taken  down  by  authority  of  the  person  who  is  to  be  charged,  the 
register  cannot  be  made  evidence  even  prima  facie":  See,  also, 
Tinkler  v.  "Walpole,  14  East,  226;  Hozey  v.  Buchanan,  16  Pet. 
215;  Calais  etc.  Co.  v.  Van  Pelt,  2  Black,  388.  And  for  like 
purpose  the  court  also  admitted  as  evidence,  over  the  objection 
of  the  plaintiffs,  a  decree  and  copies  of  certain  papers  in  the 
case  of  Chandler,  as  libelant,  against  the  same  steamer  "Golden 
Gate,"  in  the  United  States  district  court.  In  admiralty,  where 
the  proceeding  is  in  rem,  the  libel  prays  for  process — that  is,  a 
warrant  of  arrest  of  the  thing  itself — and  a  monition  to  all  per- 
sons interested  to  appear  upon  a  certain  day  and  intervene  for 
their  interests.  The  jurisdiction  acquired  by  the  seizure  of 
property  in  such  proceeding  is  to  pass  upon  the  question  of  own- 
ership of  such  property  after  opportunity  has  been  afforded  to 
parties  to  appear  and  be  heard,  and  the  decree  in  such  cases  is 
conclusive  upon  all  such  parties.  Every  person  interested  in  **"* 
the  vessel  is  warned  to  come  in  and  assert  his  interest;  necessa- 
rily no  one  can  be  decreed  to  be  a  part  owner  who  has  not  ap- 
peared and  asserted  part  ownership,  or  other  interest.  It  was 
clearly  error  to  admit  a  copy  of  said  register  and  copies  of  said 
papers  in  admiralty  for  the  purpose  indicated:  Benedict  on  Ad- 
miralty, 410-34;  Windsor  v.  McVeigh,  93  U.  S.  274.  But  re- 
spondent's counsel  say  if  the  court  erred  either  in  admitting 
the  ship's  register,  or  in  admitting  the  judgment  in  the  United 
States  district  court,  or  in  both  respects,  it  is  not  such  error 
as  entitles  the  plaintiff  to  a  new  trial,  for  the  reason,  it  is 
claimed,  that  there  is  still  sufficient  independent  proof  of  owner- 
ship to  warrant  the  finding  in  favor  of  the  defendants. 

The  only  outside  evidence  bearing  upon  the  question  of  the 
ownership  of  the  plaintiffs  in  the  vessel  is  the  following:  De- 
fendant Drobaz  says:  "The  vessel  was  built  in  Saxisalito,  and 
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was  to  be  a  steamer  for  fishing  purposes.     He  started  to  build 
her  by  my  orders,  Moynihan,  Pearson,  and  several  others." 

Moynihan  testifies  that  he  paid  in  five  hundred  dollars  to  Dro- 
baz for  one  share  of  stock,  and  took  his  receipt,  which  reads: 

"($500.)  San  Francisco,  October  1,  1890. 

"Received  of  T.  J.  Moynihan  five  hundred  dollars  for  one 
share  of  M.  Drobaz  Steam  and  Sail  Fishing  Company. 

His 

**MATTEO   X  DROBAZ." 

mark. 

The  complaint  alleges  that  the  plaintiffs  were,  at  all  the  times 
therein  mentioned,  copartners  carrying  on  business  under  the 
firm  name  and  style  of  Moynihan  &  Aitken,  and  it  is  also  alleged 
in  the  complaint  "that  the  defendant,  the  Matteo  Drobaz  Fish- 
ing Company,  is,  and  for  more  than  three  months  prior  to  the 
commencement  of  this  action  was,  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  state  of  Cali- 
fornia." 

The  answer  nowhere  denies  the  allegation  of  partnership  of 
the  plaintiffs,  or  that  they  carried  on  business  as  such,  and  no- 
where denies  the  allegation  that  the  Matteo  Drobaz  Fishing 
Company  is  a  corporation.  Besides,  the  defendant,  Matteo  Dro- 
baz Fishing  Company,  as  such,  files  a  separate  answer  in  which 
it  does  not  deny  its  alleged  corporate  existence,  but  does  deny 
that  the  Matteo  Drobaz  Fishing  Company  was  the  owner  of  said 
^^^  steamer  "Golden  Gate."  By  Drobaz's  receipt  and  Moyni 
ban's  testimony  the  latter  had  one  share  in  said  company. 

The  court  finds,  however,  that  the  Matteo  Drobaz  Fishing 
Company  was  not  at  any  time  a  corporation  and  did  not  own 
the  steamer;  hence  Moynihan  was  not  a  part  owner.  Yet  the 
court  finds  that  the  said  steamer  was  owned  by  Matteo  Drobaz 
and  a  number  of  other  persons,  including  the  plaintiffs  herein, 
James  Aitken  and  T.  J.  Moynihan,  as  part  owners. 

By  the  failure  of  the  defendants  to  deny  the  allegation  of  the 
corporate  existence  of  the  Matteo  Drobaz  Fishing  Company  that 
fact  is  deemed  to  be  admitted  (Code  Civ.  Proc,  sec.  463),  and 
the  finding  against  such  corporate  existence  is  not  only  a  find- 
ing against  such  admission,  but  also  without  any  issue  presented 
upon  which  to  make  a  finding:  Code  Civ.  Proc,  sec.  590.  There 
is  not  a  particle  of  testimony  that  the  plaintiff,  James  Aitken, 
ever  had  any  interest  in  the  vessel  or  in  the  said  company,  or 
that   the   partnership   firm   of   Moynihan  and  Aitken,  or  Baid 


April,  1899. J  M(jynihak  v.  Drobaz.  4^ 

James  Aitken,  were  part  owners  in  said  vessel,  or  had  any  in- 
terest therein. 

The  court  also  finds  that  at  the  time  of  the  issuance  of  the- 
writ  of  attachment  (under  section  813,  et  seq.,  of  the  Code  of 
Civil  Procedure)  a  written  undertaking  was  received  by  the  clerk: 
which  was  not  to  the  effect  that  if  a  judgment  was  rendered  in: 
favor  of  the  owner  of  the  steamer,  the  plaintiffs  will  pay  all 
costs  and  damages  that  may  be  awarded  against  them,  or  all 
damages  that  may  be  sustained  by  the  owners,  not  exceeding 
the  sum  specified  in  the  undertaking.  There  is  no  issue  pre- 
sented in  the  case  on  which  this  finding  is  required.  Besides, 
it  is  stipulated  that  at  the  commencement  of  the  action  the- 
vessel  was  seized  under  the  provisions  of  the  code  referred  to>. 
and  was  released  upon  a  bond  being  given  on  the  part  of  the 
defendants  as  therein  required.  From  this  the  court  erroneously 
finds  as  a  conclusion  of  law  that  the  plaintiffs,  at  the  time  of 
the  commencement  of  the  action,  had  no  lien  upon  the  said 
steamer  "Golden  Gate,"  and  are  not  entitled  to  recover  anything 
in  the  action,  but  that  the  defendants  are  entitled  to  their  costs. 

The  order  denying  a  new  trial  is  reversed  and  a  new  trial 
ordered. 

Garoutte,  J.,  and  Harrison,  J.,  concurred. 


SHIPPING— VESSELS-REGISTRATION  AS  EVIDENCE  OF 
OWNERSHIP.— The  certificate  of  registry  of  a  vessel  is  not  com- 
petent evidence  to  prove  or  disprove  its  ownership  by  any  parti- 
cular person:  Lincoln  v.  Wright,  23  Pa.  St.  76,  62  Am.  Dec.  3l6. 
The  registry  of  a  vessel  is  not  evidence  of  title,  even  as  against  the 
person  named  in  it  as  owner,  without  extraneous  proof  that  it  was 
made  with  his  authority  or  assent,  and  even  then  it  is  not  conclu- 
sive: Bradbury  v.  Johnson,  41  Me.  582,  66  Am.  Dec.  264. 

ADMIRALTY— DECREE— CONCLUSIVENESS.-A  decree  of  a 
court  of  admiralty,  having  juristliction  in  rem.  is  conclusive  every- 
where, and  on  all  persons  who  have  an  interest  in  the  thing:  Thorns 
V.  Southard,  2  Dana,  475,  26  Am.  Dec.  467. 

PLEADING— ADMISSION  OF  FACT  OF  INCORPORATION.— 
If  the  incorporation  of  the  defendant,  averred  in  the  declaration, 
is  not  denied  by  the  plea,  that  fact  must  be  taken  as  admitted:  Nor- 
folk etc.  R.  R.  Co.  V.  Hoover,  79  Md.  253,  47  Am.  St  Rep.  392. 

APPEAL.— A  FINDING  outside  of  the  Issues  must  be  disregarded: 
Albertoll  ▼.  Branham,  80  Cal.  631,  18  Am.  St.  Sep.  200. 
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HUSBAND  AND  WIFE— SEPARATE  PROPERTY  OF  HUS- 
BAND—JOINT DEED.— If  a  husband  purchases  property  with  his 
separate  means,  he  may  show  that  it  is  his  separate  property,  and 
was  so  understowl  at  the  time  of  the  conveyance,  although  the 
deed  was  talien  in  the  name  of  himself  and  his  wife.  He  may  show 
that  she  has  no  estate  or  interest  therein;  that  it  was  not  intended 
as  a  gift  to  her,  either  in  whole  or  in  part;  and  that  he  permitted 
the  conveyance  to  be  made  to  them  jointly,  in  order  that  the  prop- 
erty might  be  better  managed  and  cared  for  during  his  absence  from 
home  as  an  officer  of  the  United  States  navy. 

HUSBAND  AND  WIFE— COMMUNITY  PROPERTY— PRE- 
SUMPTION.—Property  conveyed,  for  a  money  consideration,  to 
either  or  both  of  the  spouses,  before  the  amendment  of  section  164 
of  the  Civil  Code  of  California,  in  March,  1889,  was,  there  being  no 
proof  to  the  contrary,  deemed  to  be  community  property. 

EXECUTION— JUDGMENT  AGAINST  WIFE— WHAT  MAY 
NOT  BE  SOLD.— Neither  the  separate  property  of  a  husband  nor 
community  property  can  be  sold  upon  an  execution  on  a  judgment, 
obtained  individually  against  his  wife. 

Marcus  Rosenthal,  for  the  appellant. 

John  H.  Durst,  for  the  respondent,  Timothy  Sheean, 

James  A.  Stevens,  for  the  respondent,  Eliza  Sheean. 

216  y  4JSI-  DYKE,  J.  •  This  is  an  action  to  quiet  title  to  a  cer- 
tain lot  in  the  city  of  Vallejo,  Solano  county.  The  title  claimed 
by  the  plaintiff  is  founded  upon  a  sheriff's  deed.  The  plaintiff, 
September  30,  1895,  obtained  a  judgment  against  the  defend- 
ant Eliza  Sheean,  in  the  city  and  county  of  San  Francisco,  and 
upon  this  judgment  levied  upon  the  right,  title,  and  interest  of 
said  defendant  Eliza  Sheean  in  and  to  said  lot,  and  under  said 
judgment  and  levy,  March  2,  1896,  a  sale  was  made  by  the  sher- 
iff of  Solano  county  of  said  interest  to  the  plaintiff  in  said  ac- 
tion, ^^''  who  is  the  plaintiff"  here.  No  redemption  having  been 
made,  the  deed  in  question  was  executed  October  17,  1896.  De- 
fendants, answering,  denied  any  title  in  the  plaintiff, and  alleged 
that  the  title  and  ownership  of  said  property  are  in  the  defend- 
ant Timothy  Sheean;  and  said  Timothy  Sheean,  in  a  separate 
answer  and  by  way  of  cross-complaint,  sets  forth  that  said  lot 
was  purchased  by  his  separate  means,  and,  although  the  deed 
was  taken  in  the  name  of  himself  and  his  wife,  it  was  his  sepa- 
rate property  and  so  understood  at  the  time.  The  court  finds 
that  the  said  Timothy  Sheean  permitted  said  deed  of  convey- 
ance to  be  made  to  said  Timothy  Sheean  and    Eliza  Sheean 
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jointly,  solely  in  order  to  enable  the  better  management  and 
care  thereof,  and  not  as  a  gift  in  whole  or  in  part  to  said  Eliza 
Sheean;  that  the  said  Timothy  Sheean  was  absent  from  home  a 
great  deal  of  the  time  in  the  service  of  the  United  States  as  an 
officer  in  the  navy;  that  the  said  Timothy  Sheean  is  the  owner 
of  said  property  in  fee  simple  to  his  own  separate  use  and  bene- 
fit, and  that  the  defendant  Eliza  Sheean  has  no  interest  or  estate 
therein;  that  the  plaintiff  had  notice  and  knowledge  of  the 
rights  and  estate  of  defendant  Timothy  Sheean  in  said  prop- 
erty, and  notice  and  knowledge  that  any  title,  estate,  or  interest 
therein  or  thereto  held  by  said  Eliza  Sheean  was  held  in  trust 
for  defendant  Timothy  Sheean.  The  evidence  abundantly  sup- 
ports the  findings. 

The  first  error  assigned  by  the  appellant  is  the  refusal  by  the 
court  to  allow  the  plaintiff  to  testify  as  to  a  conversation  had 
with  Mrs.  Sheean,  in  the  absence  of  her  husband,  as  to  the 
ownership  of  the  property.  What  Mrs.  Sheean  may  have  said 
in  the  absence  of  her  husband  could  not  bind  him,  nor  affect  his 
title  to  the  property.  Besides,  the  plaintiff,  on  being  recalled, 
was  allowed,  without  objection,  to  state  as  follows:  "I  am  the 

purchaser  of  said   property  under  the  execution  sale 

Down  to  the  time  of  the  sheriff's  sale  I  did  not  know  that  the 
defendant  Timothy  Sheean  claimed  that  the  undivided  one-half 
thereof  standing  in  his  wife's  name  was  held  by  her  in  trust 
for  him,  or  that  he  claimed  said  one-half  to  be  his  own  property. 
I  had  no  notice  of  that  from  any  source.  Nobody  told  me  any- 
thing of  the  kind.  The  only  information  I  had  about  it  was 
from  Mrs.  Sheean,  who  told  me  that  she  owned  the  property — 
^*®  that  it  belonged  to  her."  He  was,  however,  notified  at  the 
time  of  the  sale,  as  he  inferentially  admits,  that  the  defendant 
Timothy  Sheean  claimed  the  property,  and  therefore  he  did  pur- 
chase with  notice:  Bank  of  Mendocino  v.  Baker,  82  Cal.  114. 

The  record  shows:  "It  was  here  admitted  by  plaintiff  that  it 
was  a  fact  that  at  all  times  since  said  conveyance  by  Catherine 
Reynolds  (the  grantor  of  the  defendants)  the  property  had  been 
assessed  for  state  and  county  and  town  taxes  to  the  defendant 
Timothy  Sheean;  that  the  tax  receipts  for  said  property  ran  to 
Mr.  Sheean  right  along,  but  plaintiff  objected  to  the  admission 
of  evidence  of  that  fact  on  the  ground  that  the  same  was  irrele- 
vant, incompetent,  and  immaterial."  The  appellant  makes  the 
point  that  the  court  erred  in  admitting  this  evidence.  It  was 
admitted  for  the  purpose  of  meeting  an  issue  made  by  an  af- 
firmative allegation  in  the  cross-complaint,  to  wit:  "This  d&- 
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fendant  further  alleges  that  he  is  now  and  for  more  than  five 
years  last  past  has  been  the  owner  of  said  parcel  of  land,  and  has 
been  in  the  open,  notorious,  and  exclusive  possession  thereof, 
and  adverse  to  all  persons  whatsoever,  and  has  paid  for  more 
than  five  years  last  past  all  taxes  of  every  kind  and  description 
levied  thereon."  The  finding  of  the  court  supports  this  allega- 
tion. 

The  conveyance  from  Catherine  Eeynolds  running  to  Timothy 
Sheean  and  His  wife  was  dated  February,  1886,  and  was  at  once 
put  on  record  in  Solano  county.  At  that  time,  and  up  to  the 
amendment  of  section  164  of  the  Civil  Code,  in  March,  1889,  it 
had  been  repeatedly  held  by  this  court  that  property  conveyed 
for  a  money  consideration  to  either  or  both  of  the  spouses  was 
deemed  community  property:  Eamsdell  v.  Fuller,  28  Cal.  43, 
87  Am.  Dec.  103;  Jordan  v.  Fay,  98  Cal.  264;  Gwynn  v.  Diers- 
sen,  101  Cal.  563. 

Appellant  makes  the  point  that  the  notice  at  the  sheriff's  sale 
stated  that  the  property  was  claimed  as  community  property 
on  the  part  of  defendant  Timothy  Sheean,  and  also  as  a  home- 
stead, whereas  there  was  no  valid  homestead.  But,  if  it  had 
been  community,  instead  of  separate,  property  of  Timothy 
Sheean,  as  found  by  the  court,  still  it  would  not  be  subject  to 
execution  and  sale  on  a  judgment  obtained  against  Eliza  Sheean 
individually. 

*^®  The  judgment  and  order  denying  a  new  trial  are  affirmed. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 

HUSBAND  AND  WIFE— SEPARATE  PROPERTY— PRESUMP- 
TION AS  TO  COMMUNITY.— When  it  is  established  clearly  and 
coD'Cluslvely  that  the  property  was  purchased  with  the  separate 
money  of  one  of  the  parties,  It  remains  the  separate  property  of 
the  party  with  whose  money  it  was  purchased:  Love  v.  Robertson, 
7  Tex.  6,  56  Am.  Dec.  41;  but  property  purchased  during  maiTiage 
Is  presumed  to  belong  to  the  community,  whether  the  conveyance 
is  made  to  the  husband,  or  wife,  or  to  them  jointly:  Huston  v. 
Curl,  8  Tex.  239,  58  Am.  Dec.  110;  note  to  Biggi  v.  Biggi,  35  Am. 
St.  Rep.  144.  Property  is  presumed  to  be  common  property  where 
it  is  not  shown  to  belong  to  either  spouse:  Peck  v.  Brummagim,  81 
Cal.  440,  89  Am.  Dec.  195;  Morris  v.  Hastings.  70  Tex.  26.  8  Am.  St. 
Bep.  670. 
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Morton  v.  Adams. 

[124  CAUrORMIA,  229.] 

JUDGMENT  LIEN-CONTINUANCE  OF,  AFTER  DEATH 
OF  JUDGMENT  DEBTOR.— A  judgment  docketed  against  the 
Judgment  debtor  during  his  lifetime  does  not  cease  to  be  a  lien 
upon  his  death,  but  continues  to  be  a  lien  for  the  period  prescribed 
by  statute  as  the  lifetime  of  judgment  liens. 

JUDGMENT  LIEN— CLAIM  AGAINST  ESTATE— INCON- 
SISTENCY.—It  is  not  inconsistent  with  the  continuance  of  a  judg- 
ment lien,  after  the  death  of  the  judgment  debtor,  that  the  judg- 
ment must,  ai]  required  by  law,  be  presented  as  a  claim  against 
the  estate  of  the  judgment  debtor,  to  be  paid  in  the  due  couise  of 
administration,  and  that  it  is  not  enforceable  by  execution. 

JUDGMENT  LIEN  — CLAIM  AGAINST  ESTATE  —  DB- 
Sl'RUCTION  OF  LIEN- MERGER.— The  presentation  and  allow- 
ance of  a  judgment  as  a  claim  against  the  estate  of  the  judgment 
debtor  does  not  destroy  the  lien  of  the  judgment  by  merger  in  the 
allowance  of  the  claim,  or  otherwise. 

JUDGMENT— CLAIM  AGAINST  ESTATE— MERGER.— The 
allowance  of  a  claim  against  an  estate  Is  not,  in  any  true  sense,  a 
judgment;  and  none  of  the  grounds  upon  which  one  judgment  has 
been  held  to  be  merged  in  another  apply  to  the  allowance  of  a  Judg- 
ment as  a  claim  against  an  estate. 

J.  C.  Bates,  for  the  appellant. 

Van  Ness  &  Rodman,  for  the  respondenta. 

**»  PRINGLE,  C.  Suit  to  quiet  title.  Plaintiff  is  owner  of 
the  land.  Defendant,  London  and  Lancashire  Insurance  Com- 
pany, claims  a  lien  by  judgment  upon  it.  The  following  are 
the  facts:  The  said  defendant  recovered  a  judgment  against 
Emeline  Wallace  on  March  13,  1896.  She  was  then  the  owner 
of  the  land;  and  the  judgment  was  duly  docketed,  and  became 
a  lien  upon  it.  Emeline  Wallace  conveyed  the  land  to  plaintiff, 
subject  to  the  lien  of  the  judgment,  and  died  on  May  26,  1896. 
Administration  was  taken  out,  and  the  judgment  was  presented 
as  a  claim  against  her  estate,  and  the  claim  allowed  on  Septem- 
ber 24,  1896.  The  defendant  in  its  answer  sets  up  the  lien  of 
the  judgment,  and  in  a  cross-complaint  prays  a  foreclosure  of 
the  lien.  The  court  finds  that  the  lien  is  a  valid  and  existing 
lien  upon  the  '''^^  property,  but  grants  no  other  relief  to  the  de- 
fendant. Thus,  no  question  of  procedure  is  involved,  only  the 
existence  of  the  lien.  The  plaintiff  appeals,  and  contends:  1. 
That  the  judgment  ceased  to  be  a  lien  on  the  death  of  Emeline 
Wallace,  the  judgment  debtor;  2.  That  the  presentation  of  the 
claim  against  her  estate  destroyed  the  lien,  if  any  existed. 

1.  la  the  lien  released  by  the  death  of  the  judgment  debtor? 
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The  "burden  is  on  the  appellant  to  overcome  the  express  provi- 
sion of  the  Code  of  Civil  Procedure,  section  671:  "The  lien  con- 
tinues for  five  years  unless  the  enforcement  of  the  judgment 
be  stayed  on  appeal  by  the  execution  of  a  suflB.cient  undertaking 
as  provided  in  this  code,  in  which  case  the  lien  of  the  judgment 
and  any  lien  by  virtue  of  an  attachment  that  has  been  issued 
and  levied  in  the  action  ceases."  But  other  sections  of  the 
code  confirm  rather  than  negative  the  continuance  of  the  lien 
after  the  death  of  the  dehtor.  Section  669  of  the  Code  of  Civil 
Procedure,  in  making  provision  for  the  entry  of  a  judgment, 
says:  "If  a  party  die  after  a  verdict  or  decision  upon  any  issue 
of  fact,  and  before  judgment,  the  court  may,  nevertheless,  ren- 
der judgment  thereon.  Such  judgment  is  not  a  lien  upon  the 
real  property  of  the  deceased  party,  but  is  payable  in  the  course 
of  administration  on  his  estate."  And  in  the  title  devoted  to 
estates  of  deceased  persons  the  same  provision  is  re-enacted: 
Code  Civ.  Proc.  sec.  1506.  It  is  impossible  to  resist  the  effect 
of  this  express  provision  as  implying  that  the  judgment  in  other 
cases  is  a  lien.  If  every  judgment  ceased  to  be  a  lien  upon  the 
death  of  a  debtor,  why  make  special  provision  that  this  judg- 
ment, rendered  upon  a  decision  made  before  the  death,  should 
not  be  a  lien? 

There  is  also  an  apparent  recognition  of  the  continuing  lien 
of  judgments  in  section  1643  of  the  Code  of  Civil  Procedure. 
In  that  section,  in  making  provision  for  the  payment  of  debts, 
there  is  given  to  "judgments  rendered  against  the  decedent  in 
his  lifetime"  the  same  preference  against  the  general  assets 
which  is  given  to  mortgages  against  the  particular  property  cov- 
ered by  the  lien  of  the  mortgage.  The  payment  of  judgments 
"in  the  order  of  their  dates"  is  the  enforcement  of  their  liens. 
And,  what  is  more  persuasive  still,  to  the  same  end  is  the  fol- 
lowing provision  of  section  1505:  "A  judgment  creditor,  having 
a  ***  judgment  which  was  rendered  against  the  testator  or  in- 
testate in  his  lifetime,  may  redeem  any  real  estate  of  the  de- 
cedent from  any  sale  under  foreclosure  or  execution  in  like  man- 
ner and  with  like  effect  as  if  the  judgment  debtor  were  still  liv- 
ing." This  provision,  read  in  connection  with  the  definition  of 
a  redemptioner  (Code  Civ.  Proc,  sec.  701,  subd.  2),  is  a  recog- 
nition of  the  existence  of  the  posthumous  judgment  lien.  It 
might  be  argued  that  such  a  provision  is  unnecessary  if  the 
continuance  of  the  judgment  lien  were  an  admitted  and  recog- 
nized fact.  But  the  provision  is  a  part  of  the  section  which 
provides  that  no  execution  shall  issue  upon  the  ordinary  money 
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judgment,  but  that  the  judgment  must  he  presented  as  a  claim 
against  the  estate;  and  then,  as  if  to  give  assurance  that  the 
judgment  loses  no  other  attribute,  comes  this  provision  that  the 
right  to  make  redemption  (to  which  the  existence  of  a  lien  iff 
essential)  remains  unimpaired.  The  concurrent  provisions  of 
the  general  practice  and  of  the  probate  procedure  seem  to  leave 
no  doubt  of  the  intention  of  the  code  not  to  extinguish  the  lien 
upon  the  death  of  the  debtor.  The  only  apparent  uncertainty 
arises  from  the  fact  that  the  judgment  is  required  to  be  paid 
by  the  executor  or  administrator  in  the  course  of  administration^ 
and  is  not  enforceable  by  execution.  But  this  provision  is  not 
inconsistent  with  the  continuance  of  the  lien;  and  within  the 
provision  itself  lies,  as  we  have  seen,  a  quasi  recognition  of  the 
lien  in  ranking  it  with  the  recognized  lien  of  the  mortgage.  T(? 
look  at  the  consequences  of  any  other  conclusion  than  the  above 
is  to  find  additional  confirmation  for  that  conclusion.  If  the 
judgment  debtor  could  transfer  his  property  and  then  die,  leav- 
ing to  his  creditor  the  barren  remedy  of  a  claim  against  a  de- 
pleted estate,  judgment  liens,  which  have  been  so  much  favored" 
by  the  enactment  of  1895,  would  lose  nearly  all  their  value. 
A  judgment  lien  has  always  been  reg'arded  as  the  highest  form 
of  security  to  a  creditor.  But,  if  its  vitality  is  to  depend  upon 
the  life  of  the  debtor,  whose  death  could  thus  be  turned  to 
profit,  the  judgment  security  must  be  remodeled. 

As  an  argument  against  the  existence  of  a  lien,  the  appellant 
invokes  the  alleged  absence  of  any  provision  of  its  enforcement^ 
insisting  that  it  is  not  embraced  within  the  intent  of  section 
1600.  The  construction  of  that  section  is  not  involved  in  this 
***  appeal,  nor  is  the  method  of  enforcement.  But  the  con- 
tinuance of  the  lien  is  too  clearly  within  the  intent  of  the  other 
sections  reviewed  to  be  affected,  in  any  aspect  of  this  question^ 
by  this  negative  argument  of  the  appellant. 

2.  Do  the  presentation  and  allowance  of  the  judgment  as  & 
claim  against  the  estate  destroy  its  lien?  This  question  is  sub- 
stantially answered  by  the  above,  especially  by  the  strong  im- 
plication of  section  1506.  Every  judgment  must  be  presented 
as  a  claim.  If  the  presentation  and  allowance  destroy  the  lien 
of  the  judgment,  why  does  section  1506  make  provision  that 
judgments  rendered  after  the  death  shall  not  be  liens?  The 
necessity  of  presentation  applies  to  judgments  rendered  before 
as  well  aa  after  the  death.  If  the  presentation  is  to  destroy  all 
liens,  why  say  industriously  in  either  case  that  there  is  no  lien? 

The   learned   counsel   for  the    appellant    contends  that  the 
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judgment  ia  merged  in  the  allowance  of  the  claim,  and  there- 
fore its  lien  destroyed.  He  cites  the  familiar  cases  which  have 
held  that  for  some  purposes,  such  as  hearing  interest,  the  allow- 
ance of  a  claim  is  equivalent  to  a  judgment,  and  from  that  con- 
tends that  one  judgment  is  merged  in  the  other.  The  argu- 
ment is  not  technically  correct.  For  the  allowance  of  a  claim 
is  not  in  any  true  sense  a  judgment.  The  first  case  cited  hy  ap- 
pellant is  Estate  of  Glenn,  74  Cal.  568.  That  case  refers  to  and 
cites  "numerous  decisions  which  hold  that  for  some  purposes 
the  allowance  of  a  claim  is  a  judgment";  admits  that  "the  al- 
lowance is  not  conclusive  upon  the  heirs,"  and  cites  Magraw 
T.  McGljnin,  26  Cal.  420,  to  the  effect  that  "claims  so  allowed 
and  approved  pass  into  judgments  of  a  qualified  character  only." 
In  the  next  case  cited  hy  appellant — ^Walkerley  v.  Bacon,  85  Cal. 
140 — a  claim  was  allowed  for  only  half  of  the  amount  for 
which  it  was  presented.  The  court  below  held  that  the  accept- 
ance by  the  plaintiff  of  the  partial  allowance  of  the  claim  pre- 
vented his  recovery  of  the  balance.  This  might  have  given 
countenance  to  appellant's  theory  that  the  allowance  had  the 
effect  of  a  judgment  in  which  the  claim  was  merged.  But  on 
appeal  the  ruling  of  the  court  was  reversed.  In  no  sound  or 
reasonable  sense  could  it  be  held  that,  under  our  probate  pro- 
cedure, there  is  such  a  merger  of  the  judgment  in  the  allowed 
*^  claim  as  would  destroy  the  lien  of  the  judgment.  That 
would  make  the  creditor's  security  retrograde,  rather  than  ad- 
vance, by  the  merger.  The  essential  idea  of  the  merger  is  a 
benefit  to  the  creditor,  to  give  him  a  stronger  and  better  posi- 
tion. The  usual  examples  of  merger  are  the  absorption  of  a 
lesser  estate  in  a  larger  one,  and,  as  applied  to  demands,  the  ab- 
sorption of  the  lower  security  in  the  higher — a  promissory  note, 
for  instance,  in  a  judgment.  This  original  idea  of  the  merger 
was  at  first  rigidly  adhered  to;  and  many  courts  refused  to  recog- 
nize the  merger  between  securities  of  equal  degree.  On  that  ac- 
count one  judgment  was  held  not  to  be  merged  in  another  judg- 
ment based  upon  it.  But  many  later  cases  have  held  that 
where  one  judgment  is  the  cause  of  action  on  which  another 
judgment  is  based,  the  first  judgment  is  merged  in  the  second, 
upon  the  ground  that  it  would  harass  the  defendant  unnecessa- 
rily to  allow  two  judgments  to  stand  against  him  with  the  same 
remedies — that  is,  as  has  been  said,  would  be  to  injure  the  de- 
fendant without  benefit  to  the  plaintiff.  It  has  been  held,  how- 
ever, that  this  merger  would  not  be  allowed  to  have  the  effect 
of  extinguishing  the  lien  of  the  first  judgment  when  it  is  nee- 
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essary  to  preserve  priorities:  Hay  v.  Alexandria  etc.  Ry.  Co.,  20 
Fed.  Rep.  15.  It  is  plain  that  none  of  the  grounds  upon  which 
one  judgment  has  been  held  to  be  merged  in  another  apply  to 
the  case  of  the  allowance  of  a  claim  under  our  probate  proced- 
ure. A  case  in  very  close  analogy  to  the  present  one  is  Hardin 
V.  Melton,  28  S.  C.  38.  In  that  case,  Mrs.  "Wright,  a  judgment 
creditor,  had  presented  her  judgment  to  the  administrator  of 
the  estate  of  the  debtor  upon  a  call  made  by  him  for  the  cred- 
itors to  establish  their  demands.  Other  junior  judgments,  suffi- 
cient with  the  judgment  of  Mrs.  "Wright  to  exhaust  the  assets  of 
the  estate,  were  presented  to  the  administrator.  After  this 
presentation  Mrs.  Wright  caused  execution  to  be  levied  upon 
property  which  had  been  owned  by  the  judgment  debtor  at  the 
time  of  the  entry  of  the  judgment,  but  which,  as  in  this  case, 
had  been  afterward  sold  by  him' subject  to  the  lien  of  the  judg- 
ment. The  court  says:  "The  respondent  contends,  secondly, 
that  if  the  judgment  ever  had  lien  it  was  lost  when  it  was  es- 
tablished against  the  estate  of  the  deceased  debtor  under  the 
call  for  creditors  by  the  doctrine  of  merger.  It  may  be  true 
***  that  when  a  judgment  creditor  comes  in  under  such  a  call, 
that  his  lien  on  the  assets  being  administered,  the  proceeds  of 
property  over  which  he  may  have  a  lien  or  otherwise  may  be  re- 
garded as  abandoned,  but  he  is  compensated  by  being  entitled 
to  be  paid  according  to  the  date  of  his  judgment,  and,  there- 
fore, is  no  way  injured.  But  to  say  that  his  lien  over  all  of  the 
property  of  the  debtor,  real  and  personal,  whether  the  subject 
of  administration  or  not,  is  also  lost,  is  a  startling  proposition, 
and  one  which  we  think  is  without  support  in  the  decided 
cases."  An  injunction  at  the  suit  of  the  purchaser  to  restrain 
the  sale  by  Mrs.  "Wright  under  her  judgment  was  dissolved. 

The  circumstances  of  the  present  case  are  the  reductio  ad 
absurdum  of  the  appellant's  argument  of  her  contention  that 
the  presentation  of  a  judgment  to  the  estate  of  the  judgment 
debtor  who  has  conveyed  the  property  in  his  lifetime  and  whose 
estate  is  not  shown  to  have  any  other  asset,  destroys,  under  the 
guise  of  the  equitable  doctrine  of  merger,  the  only  security 
which  the  creditor  had  for  his  debt. 

I  advise  that  the  judgment  be  affirmed. 

Britt,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  affirmed.  Henshaw,  J.,  Temple,  J.,  McFarland,  J. 

Hearing  in  Bank  denied. 
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JUDGMENT  LIEN— CONTINUANCE  OF,  AFTER  DEATH  OP 
JUDGMENT  DEBTOR.— A  judgment  obtained  against  a  party  in 
his  lifetime  creates  a  lien  against  all  the  real  property  held  by  him, 
and  is  not  dissolved  by  his  death,  but  may  be  satisfied  out  of  his 
land  in  the  hands  of  his  heirs  or  devisees:  Note  to  Hampton  v. 
Cook,  62  Am.  St.  Rep.  197;  note  to  Kimball  v.  Jenkins,  89  Am.  Dec. 
242,  243,  on  judgment  lien  after  the  death  of  the  defendant;  Union 
Bank  v.  Powell,  3  Fla.  175,  52  Am.  Dec.  367. 

JUDGMENT  LIEN— DEATH  OF  JUDGMENT  DEBTOR—EF- 
FECT OP.— By  the  statute  of  Arkansas,  on  the  death  of  a  judg- 
ment debtor,  his  real  property  becomes  subject  to  the  exclusive  jur- 
isdiction of  the  probate  court,  to  be  disposed  of  under  its  author- 
ity, notwithstanding  existing  judgment  liens  thereon:  Hampton  v. 
Cook,  64  Ark.  353,  62  Am.  St.  Rep.  194.  As  to  like  statutes  of  other 
states  making  a  judgment  lien  enforceable  out  of  the  estate  as  a 
preferred  claim,  see  note  to  Kimball  v.  Jenkins,  89  Am.  Dec.  243. 

CLAIMS  AGAINST  ESTATE  OP  DECEDENT— WHAT  NEED 
NOT  BE  PRESENTED.— A  JUDGMENT  against  a  decedent  is  not 
such  a  claim  as  must  be  presented  to  the  executor  or  administrator, 
and  rejected  before  suit  can  be  brought  on  it,  particulai-ly  where 
the  judgment  has  been  kept  alive,  and  its  lien  has  been  preserved: 
Cole  V.  Robertson,  6  Tex.  356,  55  Am.  Dec.  784.  Compare  Fallon  v. 
Butler,  21  Cal.  24,  81  Am.  Dec,  140.  The  allowance  and  approval 
of  a  claim  against  a  decedent's  estate  is  a  quasi  judgment  and  has 
the  force  and  effect  of  a  judgment,  but  no  execution  can  issue 
thereon:  See  monographic  note  to  Moore  v.  HlUebrant,  65  Am.  Dec. 
122,  123,  on  the  effect  of  an  allowance  of  a  claim  against  an  estate— 
when  and  against  whom  conclusive.  As  to  the  method  of  enforcing 
a  judgment  lien  against  the  estate  of  a  decedent,  see  note  to  Kim- 
ball T.  Jenkins,  89  Am.  Dec.  242,  243. 
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PLEDGE— RESPECTIVE  RIGHTS  OF  LIBNHOLDBR  AND 
PLEDGEE'S  ASSIGNEE.— A  lienholder  who  refuses,  upon  proper 
demand,  to  deliver  the  property  without  setting  up  his  lien  thereon, 
or  who  bases  his  refusal  upon  a  claim  other  than  that  of  Hen, 
waives  his  right  to  claim  a  lien  after  an  action  is  commenced;  but 
a  pledgee  may  sell  or  assign  either  the  property  or  his  Interest  in 
it  to  a  bona  fide  purchaser,  who  will  be  allowed  to  hold  the  prop- 
erty until  the  extinguishment  of  the  original  obligation. 

PLEDGE  OF  BANK  STOCK  BY  AGENT— INVALID  SALE 
BY  PLEDGEE— RIGHTS  OF  PURCHASER.— If  an  original  owner 
of  bank  stock  indorses  it  in  blank  and  delivers  it  to  his  agent,  with 
power  to  negotiate  or  pledge  the  same,  a  pledgee  of  such  agent, 
who  afterward  takes  the  stock  in  good  faith  and  for  value,  though 
the  agent  pledges  It  for  his  own  individual  benefit,  has  a  special 
property  in  it  and  not  a  mere  lien  thereupon.  He  does  not,  there- 
fore, lose  all  rights  and  interest  therein  by  an  invalid  private  sale 
thereof.  The  purchaser  becomes  a  transferee  of  the  pledge,  and 
is  entitled  to  hold  it  with  the  rights  of  the  original  pledgee,  until 
the  original  obligation  is  extinguished. 

PLEDGE  OF  BANK  STOCK  BY  AGENT— STATUS  OP 
OWNER— LIABILITY  FOR  MONEY  ADVANCED.— If  an  original 
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own€r  has  Indorsed  bank  stock  In  blank  and  delivered  It  to  his 
agent,  with  power  to  negotiate  or  pledge  the  same,  he  cannot  re- 
cover from  a  pledgee  of  such  agent,  who  afterward  takes  the  stock 
In  good  faith  and  for  value  from  the  agent,  who  pledges  it  for  his 
own  Individual  beneUt,  without  refunding,  or  offering  to  refund, 
the  amount  advanced  by  the  second  party  to  whom  it  is  so  pledged. 
ASSIGNMENT  OF  SHARES  OP  BANK  STOCK— WHEN 
GOOD.— It  is  a  good  assignment  of  shares  of  bank  stock  to  deliver 
the  certificate  thereof,  with  a  blank  transfer  on  the  back  of  it, 
to  which  the  holder  has  afllxed  his  name.  The  party  to  whom  it 
is  delivered  is  authorized  to  fill  up  the  blank  Indorsement. 

PLEDGE— CONVERSION  OP  PLEDGED  BANK  STOCK- 
ACTION  POR— INADxMISSIBLE  EVIDENCE.— If  a  bank  receives, 
from  an  owner's  agent,  by  way  of  pledge  for  the  agent's  Individual 
benefit,  a  certificate  of  bank  stock,  indorsed  with  the  owner's  name 
In  blank,  and  sells  it  at  an  invalid  private  sale,  whereupon  the 
owner  sues  the  bank  for  a  conversion  of  the  stock,  and  the  pledgor, 
the  agent,  has.  In  the  meantime,  become  insolvent,  evidence  of  an 
assignment  by  the  bank  of  its  claim  in  the  Insolvency  proceed- 
ings against  the  Insolvent  pledgor,  after  applying  the  proceeds  of 
the  illegal  sale  to  the  pledgor's  account,  and  of  the  assignee's  re- 
assignment thereof  to  the  plaintiff  in  the  action  for  conversion,  i» 
not  admissible  in  evidence  in  the  latter  action,  for  it  is  not  relevant 
to  the  issues  involved. 

APPEAL-REFUSAL  OF  LEAVE  TO  AMEND— ABUSE  OP 
DISCRETION.— The  matter  of  granting  or  refusing  leave  to  amend 
a  pleading  is  very  largely  In  the  discretion  of  the  trial  court,  and 
its  action  in  refusing  such  an  application  is  not  reviewable  on  ap- 
peal where  no  abuse  of  discretion  Is  shown. 

PLEDGE  OF  BANK  STOCK  BY  DIRECTOR  OF  BANK- 
VIOLATION  OF  STATUTE  PROHIBITING  DIRECTOR  FROM 
BORROWING  FUNDS  OF  BANK— EFFECT  OF.— The  violation  of 
a  statute  providing  that  no  director  of  a  savings  bank  shall  bor- 
row its  funds,  and  that.  If  he  does  so,  his  office  shall  become  va- 
cant, is  a  matter  of  which  the  state  or  sovereign  power  only  can 
take  advantage,  particularly  after  the  transaction  is  executed.  It 
does  not  prevent  the  bank  from  maintaining  an  action  to  recover 
the  money.  Hence,  it  cannot  be  invoked  to  defeat  a  pledge  of  stock 
made  by  such  director,  for  money  borrowed  from  the  bank,  and 
the  bank  can  hold  the  pledged  stock,  or  its  proceeds,  in  a  suit  for 
the  recovery  of  the  same,  until  the  money  loaned  upon  the  faith 
of  the  pledge  is  repaid. 

APPEALr-CONFLICT  OF  EVIDENCE  AS  TO  PACTS— AS- 
SUMPTION OP  FACT  AS  FOUND  BELOW.— In  a  case  where 
there  Is  a  substantial  confiict  of  evidence  as  to  a  fact,  the  appellate 
court  will  assume  it  to  be  as  found  by  the  jury,  in  Its  verdict. 

James  L.  Crittenden,  for  the  appellant. 

Dunne  &  McPike,  for  the  respondent. 

2»*  VAN  DYKE,  J.  The  action  here  is  conversion.  The 
facts  of  the  case,  as  admitted,  not  controverted,  or  established 
by  a  preponderance  of  the  testimony,  are  as  follows:  In  Decem- 
ber, 1881,  and  prior  and  subsequent  thereto,  A.  W.  Bowman  was 
the  agent  of  the  plaintiff  herein  to  collect  rents,  pay  taxes,  and 
supervise  his  various  properties.     The  plaintiff  was  the  owner 
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-of  one  hundred  and  twenty  shares  of  stock  of  the  Bank  of  Cali- 
fornia, represented  by  certificate  No.  17,  and  in  December,  1881, 
or  the  beginning  of  January,  1882,  as  he  testifies,  he  assigned 
this  certificate  in  blank  to  said  Bowman  for  the  purpose  of  rais- 
ing some  money.  Bowman  was  at  this  time,  and  prior  thereto 
had  been,  a  director  in  the  defendant  bank,  and  was  in  the  habit 
of  borrowing  large  sums  of  money  from  said  bank  on  securities, 
generally  in  the  shape  of  stocks  put  up  by  way  of  pledge.  In 
the  latter  part  of  January  or  the  fore  part  of  February,  1882, 
Bowman  presented  to  the  cashier  and  president  of  the  defend-^ 
ant  bank  the  certificate  in  question,  so  indorsed  to  him  in  blank 
by  the  plaintiff.  The  certificate  was  received  and  placed  to  the 
account  of  Bowman,  entitled  "overdraft  account,^^  and  money 
was  thereupon  or  thereafter  advanced  and  other  transactions 
had  the  same  as  theretofore,  up  to  the  time  of  Bowman's  failure 
in  1884.  On  October  15,  1884,  the  defendant  bank  surrendered 
the  certificate  of  stock  No.  17  to  the  Bank  of  California,  and 
had  a  new  certificate,  No,  809,  issued  to  it  in  place  thereof  for 
the  shares  represented  in  the  old  certificate  and  held  by  it  in 
pledge.  Neither  the  defendant  bank  nor  its  officers  other  than 
director  Bowman  had  any  notice  or  knowledge  of  the  fact  that 
the  certificate  in  question  was  the  property  of  the  plaintiff  up 
to  the  demand  made  by  him  October  17,  1884.  On  October  17, 
*^*"'  1884,  the  plaintiff  made  a  demand  on  the  defendant  for  the 
etock  in  question  as  the  owner  thereof,  which  demand  was  re- 
fused. October  27,  1884,  the  petition  of  certain  creditors  of 
Bowman  was  filed  to  have  him  adjudged  an  insolvent,  and 
thereafter,  in  the  usual  course,  he  was  so  adjudged  insolvent. 
At  no  time  from  the  date  of  the  transfer  of  the  certificate  to  the 
bank  was  the  account  of  Bowman  for  moneys  advanced  to  him 
by  the  bank  reduced  below  the  amount  of  the  securities,  in- 
cluding the  certificate  in  question,  and  his  account  showed  that 
between  July,  1884,  and  January,  1885,  it  was  not  less  than 
forty-two  thousand  five  hundred  dollars,  and,  deducting  the 
pledged  stock,  it  was  in  the  neighborhood  of  twenty-four  thou- 
fiand  dollars.  This  action  was  brought  originally  November  7, 
1885,  by  Frank  Allyn,  as  assignee  of  the  plaintiff,  against  the 
present  defendant,  the  Bank  of  California,  said  Bowman  and 
other  parties.  The  complaint  was  amended  several  times,  and 
finally  on  the  third  amended  complaint  and  the  answer  thereto 
the  action  was  tried.  Before  the  third  amended  complaint  was 
filed  Bowman  died,  and  Allyn,  the  former  plaintiff,  reassigned 
to  the  present  plaintiff,  who  was  substituted  in  his  place,  and 
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all  the  other  defendants,  excepting  the  respondent  here,  were 
omitted  from  the  complaint  on  which  the  action  was  tried.  In 
April,  1895,  the  action  was  tried  before  a  jury,  and  a  general 
verdict  rendered  in  favor  of  the  defendant.  An  appeal  was  had 
to  this  court  from  the  judgment,  upon  the  judgment-roll 
(Brittan  v.  Oakland  Bank,  112  Cal.  1),  and  the  judgment  af- 
firmed. This  appeal  is  taken  from  the  order  denying  plaintiff's, 
motion  for  a  new  trial. 

Between  the  time  of  the  demand  made  hy  the  plaintiff  on  the 
defendant  bank  for  the  stock  in  question  and  the  bringing  of 
the  action,  to  wit,  in  August,  1885,  the  defendant  bank  sold  the 
stock  at  private  sale,  without  notice,  for  the  sum  of  eighteen 
thousand  nine  hundred  and  forty-one  dollars,  which,  with  in- 
terest, deducted  from  the  amount  then  due  the  bank  from  Bow- 
man, left  a  balance  of  twenty-four  thousand  dollars.  In  May, 
1887,  defendant  bank  assigned  its  claim  against  the  Bowman 
estate  in  the  insolvency  proceedings  to  W.  H.  Chickering  for 
four  thousand  six  hundred  and  sixteen  dollars  and  seventy- 
three  cents,  and  at  about  the  same  date  Chickering  assigned  the 
same  to  the  plaintiff  Brittan. 

***  1.  One  of  the  contentions  of  the  appellant  is,  that  the  de- 
fendant bank,  having  sold  the  stock  at  private  sale,  vrithout 
complying  with  the  requirements  of  the  code,  thereby  lost  its 
lien  and  all  interest  in  said  stock.  But  the  case  here  is  not  that 
of  a  mere  lienholder  or  bailee,  but  is  a  case  of  pledge.  The 
ertock,  as  already  shown,  was  indorsed  in  blank  by  the  plaintiff 
to  Bowman.  Plaintiff  dealt  with  Bowman  and  not  with  the 
defendant  bank.  The  account  as  furnished  by  Bowman  to  the 
plaintiff  of  his  transactions  as  his  agent,  as  given  in  evidence, 
shows  this.  A  further  fact  going  to  show  that  the  plaintiff 
dealt  entirely  with  Bowman,  and  not  with  the  bank,  is  that 
plaintiff  filed  his  claim  against  Bowman  on  the  balance  of  his 
account,  in  the  insolvency  proceedings  against  Bowman,  includ- 
ing this  same  stock  as  certificate  No.  17,  and  drew  from  the  in- 
solvency court,  through  the  assignee  in  insolvency,  a  dividend 
or  payment  on  said  claim.  There  was  also  in  evidence  an  affi- 
davit by  the  plaintiff  for  the  arrest  of  Bowman  at  the  time  of 
hia  failure,  for  the  crime  of  embezzling  the  stock  in  question. 
In  that  affidavit  he  said  that  Bowman  ''then  and  there  was  the 
agent  of  deponent,  and  by  virtue  of  his  employment  as  such 
there  came  into  the  care  and  custody  of  him,  the  said  A.  W. 
Bowman,  one  hundred  and  twenty  shares  of  the  capital  stock  of 
the  Bank  of  California  ....  which  said   certificate  of  stock 
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was  indorsed  in  blank  by  deponent,  and  was  then  and  there  of 
the  value  of  one  hundred  and  sixty-five  dollars  per  share,  in  all 
of  the  value  of  nineteen  thousand  eight  hundred  dollars,  all  in 
lawful  money  of  the  United  States,  and  the  said  A.  W.  Bow- 
man, while  then  and  there  having  as  aforesaid  the  control  and 
care  of  said  shares  of  stock  and  the  aforesaid  certificate,  did 
then  and  there  fraudulently  appropriate  the  same  to  his  own 
use."  This  verified  complaint  or  affidavit  was  filed  on  the 
eighteenth  day  of  October,  1884,  being  the  next  day  after  plain- 
tiff's demand  on  the  defendant  bank,  and  on  the  twentieth  day 
of  the  same  month,  two  days  thereafter,  he  brought  an  action 
against  the  present  defendant.  Bowman,  and  the  Bank  of  Cali- 
fornia, for  an  injunction,  in  which  it  is  also  alleged  that  for  a 
long  time  prior  to  the  fifteenth  day  of  October  the  defendant 
Bowman  was  the  agent  of  ihe  plaintiff  in  and  about  the  care 
and  management  of  the  plaintiff's  business,  and  as  such  agent 
^^"^  had  the  care  and  custody  of  the  said  stock,  which  was  in- 
dorsed to  him  in  blank,  giving  the  value  thereof,  the  same  as  in 
the  preceding  affidavit. 

This  court,  in  Williams  v.  Ashe,  111  Cal.  180,  distinguishes 
between  a  mere  lienholder  and  a  pledgee.  In  that  case  Ashe 
turned  over  certain  horses  to  one  Kelly  in  pledge  as  security 
for  a  sum  of  over  four  thousand  dollars,  and,  after  holding  them 
some  time  and  becoming  dissatisfied  with  the  first  arrangement, 
Kelly  claimed  them  as  owner,  and  as  such  sold  and  delivered 
them  to  the  plaintiff  Williams.  Williams  supposed  he  was  buy- 
ing the  horses  absolutely,  and  both  he  and  Kelly  testified  that 
the  sale  was  intended  as  an  absolute  sale.  Nevertheless,  it  was 
found  that  the  transaction  between  Ashe  and  Kelly  was  that  of 
a  pledgor  and  pledgee.  Ashe  having  got  possession  of  the 
horses,  Williams  brought  an  action  to  recover  them.  The  jury 
in  the  case  returned  a  verdict  for  the  plaintiff,  Williams,  for 
the  return  of  the  property,  and  found  the  value  of  his  interest 
in  said  property  to  be  the  sum  of  four  thousand  nine  hundred 
and  nine  dollars  and  seventy-four  cents.  The  judgment  follow- 
ing this  verdict  was  for  the  return  of  the  horses  to  plaintiff,  and 
decreeing  a  lien  upon  them  for  the  sum  named.  Defendant 
Ashe  appealed  from  the  judgment.  In  the  opinion  of  this 
court  it  is  said:  "Williams,  it  is  to  be  remembered,  is  suing 
primarily  for  the  recovery  of  the  possession  of  the  horses,  and 
is  basing  his  rlaim  upon  an  absolute  purchase  of  them  from 
Kelly.  Kellymsists  that  he  was  the  owner  and  sold  the  horses 
(and   not   any  pledgee's   interest   in   them)  to  Williams;  that 
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Ashe's  debt  to  him  had  been  completely  extinguished,  and  that 
the  relation  of  creditor  and  debtor  did  not  exist  between  thein 
at  the  time  he  made  the  sale.  Ashe,  upon  the  other  hand,  has 
the  horses  in  possession,  and  asserts  that  Kelly  was  but  a 
pledgee;  and  having  sold  contrary  to  his  rights  as  pledgee,  hav- 
ing repudiated  the  pledge  and  asserted  ownership,  in  short,  hav- 
ing made  a  wrongful  conversion  of  the  property,  the  lien  is 
extinguished  and  he  is  entitled  to  retain  possession  against  both 
of  them.  So  far  as  concerns  the  rights  of  one  who  has  a  mere 
lien,  as  distinguished  from  one  who  claims  as  pledgee,  the  ques- 
tion has  been  answered  repeatedly.  It  is  the  general  rule  that 
a  lienholder  who  refuses  upon  proper  demand  to  deliver  the 
*^®  property  without  setting  up  his  lien  thereon,  or  who  bases 
his  refusal  upon  a  claim  other  than  that  of  lien,  waives  his  right 
to  claim  a  lien  after  action  commenced.  It  is  so  held  in  this 
state  by  the  cases  of  Lehmann  v.  Schmidt,  87  Cal.  15,  and 
Sutton  V.  Stephan,  101  Cal.  545,  and  from  the  number  and 
uniformity  of  the  authorities  examined  it  may  with  safety  be 
said  that  this  rule  is  universal.  Section  2910  of  the  Civil  Code 
enunciates  the  same  principle. 

•*It  is  also  the  rule  that  if  one  having  but  a  lien  is  sued  in  re- 
plevin, and  answers  claiming  absolute  ownership,  he  will  not  be 
permitted  upon  the  trial  to  assert  any  right  as  lienor.  His  lien 
is  absolutely  lost:  Citing  a  number  of  cases  from  other  states. 
....  The  latter  rule  is,  however,  subject  to  this  manifestly 
just  limitation  that  if  one  who  has  claimed  as  owner  is  after- 
ward proved  to  have  but  a  lien,  he  shall  not  thereafter  be  de- 
prived absolutely  of  his  lien  if  his  claim  was  honestly,  though 
mistakenly,  entertained  and  pressed;  but  before  he  can  be  al- 
lowed his  lien  he  must  abandon  the  false  claim  of  ownership.*' 
Again:  "But  in  the  case  of  a  pledgee  the  rule  is  otherwise. 
The  reason  for  the  distinction  seems  to  be  based  upon  two  con- 
siderations: 1.  That  the  pledgee  has  a  special  property  in  the 
chattels  which  the  other  class  does  not  possess;  2.  That  a  con- 
tract of  pledge  carries  with  it  the  implication' that  the  security 
may  be  sold  to  discharge  the  obligation,  while  in  case  of  a  lien 
(except  as  aided  by  statute)  the  right  of  lien  is  not  understood 
to  carry  with  it  any  general  right  of  sale:  Story  on  Bailments, 
sees.  311-325.  But  whatever  may  be  the  foundations  for  the 
distinction,  it  is  now  most  firmly  established  in  the  law  that  a 
pledgee  may  sell  or  assign  either  the  property  or  his  interest 
in  it  to  a  bona  fide  purchaser  who  will  be  allowed  to  hold  the 
property  until  the  extinguishment  of  the  original  obligation." 
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The  sale  in  this  case,  not  being  in  accordance  with  law,  simply 
passed  to  the  purchaser  the  rights  held  by  the  defendant  bank, 
and  if  suit  had  been  brought  against  such  purchaser  by  the 
plaintiff,  he  would  have  been  required  to  pay  or  tender  only  the 
same  sum  that  he  is  required  to  pay  or  tender  as  against  the 
defendant  bank,  the  pledgee.  This  court,  in  the  case  of  Wil- 
liams V.  Ashe,  111  Cal.  180,  says:  "But  after  this  brief  consid- 
eration of  a  few  of  the  cases  it  remains  to  be  added  that  in  this 
state  *®®  the  question  was  early  considered  and  decided  in  ac- 
cordance with  the  foregoing  views.  In  the  case  of  Dewey  v. 
Bowman,  8  Cal.  145,  wherein  it  is  declared  that  if  a  pledgee 
sells  the  property  absolutely  without  demand  or  notice  to  one 
having  full  knowledge  of  his  title,  while  the  absolute  title  does 
not  pass,  still  the  property  remains  in  the  hands  of  the  pur- 
chaser as  a  pledge,  with  the  rights  to  the  purchaser  which  were 
enjoyed  by  the  original  pledgee":  See,  also,  Belden  v.  Perkins, 
78  111.  449;  Talty  v.  Freedman's  Sav.  etc.  Co.,  93  U.  S.  321. 
The  plaintiff  having  transferred  or  indorsed  the  stock  in  blank 
and  delivered  the  same  to  his  agent,  with  power  to  negotiate 
or  pledge  the  same,  cannot  recover  from  a  pledgee  of  such  agent 
who  took  it  in  good  faith  and  for  value,  without  refunding  or 
offering  to  refund  the  amount  advanced  by  the  second  party 
to  whom  it  was  so  pledged.  In  McNeil  v.  Tenth  Nat.  Bank,  46 
N.  Y.  325,  7  Am.  Kep.  341,  it  was  held  that  an  innocent  sub- 
pledgee  was  entitled,  as  against  the  original  pledgor,  to  hold  the 
stock  for  the  full  amount  advanced  by  the  subpledgee.  The 
opinion  proceeds:  "Where  the  true  owner  holds  out  another,  or 
allows  him  to  appear,  as  the  owner  of  or  as  having  full  power 
of  disposition  over  the  property,  and  innocent  third  parties  are 
thus  led  into  dealing  with  such  apparent  owner,  they  will  be 
protected.  Their  rights  in  such  cases  do  not  depend  upon  the 
actual  title  or  authority  of  the  parties  with  whom  they  deal 
directly,  but  are  derived  from  the  acts  of  the  real  owner,  which 
preclude  him  from  disputing  as  against  them  the  existence  of 
the  title  or  power  which,  through  negligence  or  mistaken  con- 
fidence, he  caused  or  allowed  to  appear  to  be  vested  in  the  party 
making  the  conveyance."  Again:  "The  common  practice  of 
passing  the  title  to  stock  by  delivery  of  the  certificate  with  blank 
assignment  and  power  has  been  repeatedly  shown  and  sanc- 
tioned in  cases  which  have  come   before  our   courts A 

blank  transfer  on  the  back  of  the  certificate  to  which  the  holder 
has  affixed  his  name  is  a  good  assignment,  and  a  party  to  whom 
it  it  delivered  is  authorized  to  fill  it  up  by  writing  a  transfer 
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and    power  of  attorney  over  the  signature":  Civ.  Code,  sec. 
2991. 

2.  Another  contention  on  the  part  of  the  appellant  is  that- 
the  court  below  erred  in  excluding  the  defendant's  assignment 
^®  to  Chickering  and  Chickering's  assignment  to  plaintiff  of 
the  claims  of  the  defendant  against  Bowman  and  his  insolvent 
estate.  The  basis  of  this  contention,  as  appears  in  the  briefs, 
and  by  the  oral  argument  of  the  appellant's  counsel,  is  that  by 
this  sale  the  bank  had  no  further  claim  against  Bowman  against 
which  to  offset  or  recoup  the  stock  or  the  proceeds  thereof. 

As  appears  from  the  foregoing  statement  of  facts,  the  original 
certificate  of  stock  was  surrendered  to  the  Bank  of  California^ 
and  a  new  certificate  issued  to  the  defendant.  This  was  held 
by  the  defendant  in  lieu  of  the  former  as  a  pledge  to  secure  its 
account  for  money  loaned  Bowman;  and  this  account  was  much 
greater  than  the  value  of  the  stock  at  the  time  of  plaintiff's  de- 
mand, October  17,  1884.  When  the  plaintiff  demanded  the 
stock  he  made  no  offer  to  pay  the  indebtedness  of  Bowman  for 
which  it  was  held  in  pledge,  or  any  part  of  it;  and,  the  demand 
being  refused,  the  defendant  held  the  new  certificate  as  such 
pledgee  up  to  the  sale  of  the  stock  in  August,  1885.  After  the 
sale,  as  already  stated,  the  proceeds  thereof  were  applied  on  the. 
Bowman  indebtedness,  leaving  still  a  large  balance  of  indebt- 
edness from  Bowman  to  the  bank.  The  claim  filed  by  the  bank 
in  the  insolvency  proceeding  was  long  after  this  sale,  and  was 
for  the  balance  only  of  the  overdraft  account  or  indebtedness 
of  Bowman  to  the  bank  after  deducting  the  proceeds  of  such 
sale.  The  amount  received  on  the  Chickering  assignment  was- 
four  thousand  six  hundred  and  sixteen  dollars  and  seventy- 
three  cents,  as  already  stated. 

Appellant,  however,  claims  that  the  defendant  could  not  ap- 
ply the  proceeds  of  the  stock  sold  in  August,  1885,  to  the  over- 
draft account  of  Bowman,  but  was  obliged  to  keep  such  pro- 
ceed^ in  lieu  of  the  stock,  subject  to  the  demand  of  the  plaintiff. 
But  the  defendant  did  apply  such  proceeds  to  the  Bowman  ac- 
count, and  this  action  is  brought  for  the  conversion  of  said 
stock  by  reason  of  such  sale,  and  the  application  of  the  proceeda 
by  the  defendant  as  aforesaid.  Besides,  the  matter  offered  in 
evidence  was  not  relevant  to  the  issues  presented  by  the  last 
amended  complaint  and  the  answer  thereto,  on  which  the  ac- 
tion was  tried.  It  appears,  however,  that  during  the  trial  the 
plaintiff  asked  leave  of  the  court  to  add  a  paragraph  to  his  last 
amended  complaint,  pleading  the  matter  of  the  assignment  bj 

Aic.  Br.  Rip.,  Vou  LXXI.-6 
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•'®*  the  defendant  of  its  claim  in  the  insolvency  proceeding  of 
Bowman,  but  the  court  refused  to  grant  such  leave,  and  the 
-4ippellant  assigns  this  as  one  of  the  errors.  The  matter  of 
granting  or  refusing  leave  to  amend  is  very  largely  in  the  dls- 
•cretion  of  the  trial  court,  and  we  cannot  say  that  in  this  in- 
€tance,  taking  into  consideration  the  time  when  the  application 
"was  made,  there  was  any  abuse  of  discretion  to  refuse  the  appli- 
•<;ation. 

3.  At  the  time  of  the  transaction  between  Bowman  and  the 
"bank,  as  already  stated,  he  was  a  director  in  the  bank.  The 
■Civil  Code,  section  578,  declares  that  jk>  director  or  officer  of 
^ny  savings  and  loan  corporation  must,  directly  or  indirectly,  for 
Ihimself  or  as  the  partner  or  agent  of  others,  borrow  any  of  the 
'deposits  or  other  funds  of  such  corporation,  and  declares  that 
•ihe  office  of  any  director  or  officer  who  acts  in  contravention 
of  this  provision  shall  immediately  thereupon  become  vacant. 
This,  however,  is  of  no  advantage  to  the  appellant,  as  the  viola- 
tion of  the  provision  in  question  could  only  be  availed  of  at 
the  instance  of  the  state  or  sovereign  power:  Jones  v.  Guaranty 
•etc.  Co.,  101  U.  S.  628;  National  Bank  v.  Matthews,  98  U.  S. 
■€21.  Besides,  the  transaction  was  executed.  In  Savings  Bank 
V.  Burns,  104  Cal.  473,  the  court  in  answering  a  similar  con- 
tention that  the  transaction  was  void  as  being  in  contravention 
of  the  provision  of  the  code,  says:  "We  do  not  think  this  con- 
■tention  can  be  sustained.  The  obvious  purpose  of  the  section 
of  the  code  invoked  and  relied  upon  was  to  protect  savings  banks 
«nd  their  depositors.  To  hold,  therefore,  that  if  the  deposits 
or  funds  of  such  a  bank  should  be  borrowed,  by  any  of  its  offi- 
cers, directly  or  indirectly,  no  action  could  be  maintained  by 
the  bank  to  recover  the  money,  would  often  work  out  great  in- 
justice and  wrong."  The  bank,  therefore,  could  have  sued 
Bowman  to  recover  back  the  money  loaned,  and  it  can  hold  the 
•pledged  stock  or  its  proceeds  in  a  suit  for  the  recovery  of  the 
*ame  until  such  money  lent  on  the  faith  of  such  pledge  is  re- 
paid. 

4.  Appellant  contends  that  the  evidence  is  insufficient  to 
support  the  verdict,  in  that  the  evidence,  as  claimed,  shows  that 
-when  the  plaintiff  demanded  the  stock,  defendant  asserted  the 
tinqualified  ownership  thereof,  and  refused  to  deliver  it  on  that 
ground.  This  is  contested  by  defendant,  and  there  is  a  sub- 
stantial *®*  conflict  in  the  evidence  in  reference  to  this,  and 
the  jury  found  by  its  verdict  for  the  defendant.    In  such  case 
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it  mnst  be  assumed  by  this  court  that  the  facts  are  in  accord- 
ance with  the  defendant's  contention  on  this  point. 

6.  Appellant  challenges  the  correctness  of  some  of  the  in- 
structions given  at  the  request  of  the  defendant,  and  of  the  re- 
fusal to  give  other  instructions  offered  by  the  plaintiff,  and 
also  some  of  the  court's  charges  to  the  jury.  But,  taking  the 
instructions  and  charges  altogether,  they  presented  the  case 
fairly  to  the  jury. 

It  will  not  be  necessary  to  notice  in  detail  the  other  points 
presented  on  behalf  of  the  appellant.  It  is  sufficient  to  say 
that  we  see  no  errors  in  any  of  them  prejudicial  to  the  appellant 
or  which  would  justify  a  reversal. 

The  order  denying  a  new  trial  is  affirmedL 

Harrison,  J.,  and  Henshaw,  J.,  concurred* 


ASSIGNMENT  OP  CORPORATE  STOCK.— That  a  certificate  of 
stock  In  a  corporation,  transferred  In  blank,  Is  not  a  negotiable  in- 
Btrument,  see  Shaw  v.  Spencer,  10  Mass.  382,  97  Am.  Dec.  107,  1  Am. 
Rep.  115;  Young  v.  Soutli  Tredegar  Iron  Co.,  85  Tenn.  189,  4  Am.  St. 
Rep.  G52.  But  certificates  of  stock  are  assignable,  and  pass  by  in- 
dorsement; and,  as  a  corporation  is  ordinarily  justified  in  treating  the 
assignee  and  holder  of  certificates  of  stock  as  the  legal  and  equita- 
ble owner  thereof,  the  holders  of  such  certificates  are  prima  facie 
presumed  to  be  the  bona  fide  owners:  Supply  Ditch  Co.  v.  Elliott, 
10  Colo.  327,  3  Am.  St.  Rep.  586.  Compare  note  to  Young  v.  South 
Tredegar  Iron  Co.,  4  Am.  St.  Rep.  759;  and  monographic  note  to 
Victor  G.  Bloede  Co.  v,  Bloede,  57  Am.  St  Rep.  390,  on  to  what 
extent  transfers  of  stock  may  be  restricted.  That  a  power  to  trans- 
fer stock,  made  in  blank.  Is  valid,  see  Commercial  Bank  v.  Kort- 
rlght,  22  Wend.  348,  34  Am.  Dec.  317.  A  transfer  Is  valid,  where 
the  owner  of  bank  stock  delivers  a  certificate  thereof,  with  an  In- 
definite power  of  disposition,  in  blank,  to  her  agent,  who,  repre- 
senting it  as  his  own,  transfers  the  certificate  and  power  to  pur- 
chase In  course  of  business,  as  payment  for  a  loan:  State  Bank  v. 
Cox,  11  Rich.  Eq.  344,  78  Am.  Dec.  458. 

PLEn)GE  OF  CORPORATE  STOCK.— Shares  of  stock  In  a  cor- 
poration may  be  pledged  like  other  personal  property:  Colt  v.  Ives, 
31  Conn.  25,  81  Am.  Dec.  101.  As  between  the  parties  to  a  pledge 
of  shares  of  corporate  stock,  the  pledge  may  be  effected  by  Indorse- 
ment and  transfer  of  the  stock  certificates,  but  when  that  mode 
of  creating  a  pledge  is  adopted,  it  Is  subject  to  the  rules  govern- 
ing the  pledging  of  other  Instruments:  McFall  v.  Buckeye  etc.  Assn., 
122  Cal.  468,  68  Am.  St  Rep.  47.  A  pledgee  of  corporate  stock  has 
the  right  to  retain  It  until  the  debt  for  which  it  was  pledged  Is 
fully  satisfied:  Cross  v.  Eureka  etc.  Canal  Co.,  73  Cal.  302,  2  Am. 
St  Bep.  808;  Fowle  v.  Child,  164  Mass.  210,  49  Am.  St  Rep.  461. 
A  sale,  by  a  pledgee  of  stock,  without  notice,  and  where  the  pro- 
ceeds have  been  applied  to  the  payment  of  the  debt  secured  by 
the  pledgor,  does  not  amount  to  conversion,  when:  Terry  v.  Birm- 
ingham Nat  Bank,  93  Ala.  599,  30  Am.  St  Rep.  87;  Dlmock  v. 
United  States  Nat  Bank,  55  N.  J.  L.  296,  39  Am.  St  Rep.  643. 

PLEADINGS— AMENDMENT  OF— DISCRETION  OF  COURT.— 
The  matter  of  granting  or  refusing  leave  to  amend  a  pleading  lie* 
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largely  In  the  discretion  of  the  court:  Note  to  Flanders  v.  Cobb,  51 
Am.  St.  Rep.  434;  Saint  v.  Guerrerio,  17  Colo.  448,  31  Am.  St.  Kep. 
320;  and  its  action  is  not  reviewable,  except  for  abuse  of  discretion; 
Adams  v.  Main,  3  Ind.  App.  282,  50  Am.  St.  Rep.  266;  Robbins  v. 
Treadway,  2  J,  J.  Marsh.  540,  19  Am.  Dec.  152. 


Bishop  v.  McKillican. 

[124  California,  321.] 

RECEIVERS— REPLEVIN— LEAVE  OP  COURT— ATTACH- 
MENT.—If  a  railroad  company  gives  a  mortgage  upon  its  property, 
and  subsequently  acquires  certain  other  personal  property,  which 
is  attached  by  the  sheriff  upon  the  same  day  that  an  action  is 
brouglit  to  foreclose  the  mortgage,  a  receiver,  who  has  been  ap- 
pointed in  the  foreclosure  proceeding,  to  take  possession  of  the 
mortgaged  property,  cannot,  without  an  order  of  court,  maintain 
replevin  to  recover  such  personal  property,  where  it  has  never  been 
in  his  possession  as  receiver,  but  only  as  caretaker  for  the  sheriff. 

MORTGAGE  OB^  STREET  RAILWAY  PROPERTY,  IN- 
CLUDING REALTY  AND  PERSONALTY  IN  ONE  INSTRUMENT 
—VALIDITY  OF.— A  mortgage  of  street  railway  property,  includ- 
ing personalty  as  well  as  realty,  not  executed  in  conformity  with 
the  requirements  of  the  statute  concerning  chattel  mortgages,  but 
only  as  a  mortgage  of  real  property,  is  void  as  to  creditors  of  the 
mortgagor,  who  attach  the  personal  property. 

STATUTES— CONSTRUCTION— EXECUTION  OF  MORT- 
GAGES  ON  RAILWAY  PROPERTY.— Although  one  part  of  a  code 
of  laws,  confen'ing  upon  railroad  corporations  the  power  to  mort- 
gage their  property,  fails  to  prescribe  the  mode  of  executing  such 
mortgages,  yet  if  the  mode  and  manner  of  executing  mortgages 
of  real  and  personal  property  is  pointed  out  in  another  part  of  the 
code,  without  exception  in  favor  of  any  person  or  corporation,  the 
mode  and  manner  thus  pointed  out  must  govern  as  to  the  execu- 
tion of  railway  mortgages. 

Edward  J.  Pringle,  for  the  appellant. 

Sidney  V.  Smith,  Olney  &  Olney,  and  Warren  Olney,  for  the 
respondent,  Oregon  Improvement  Company. 

Eeed  &  Nushaumer,  for  the  respondent,  Robert  McKillican. 

Fitzgerald  &  Abbott,  for  the  respondent,  Daniel  Dwyer. 

822  VAN  DYKE,  J.  In  1890  the  Consolidated  Piedmont 
Cable  Company,  a  corporation  operating  a  street  railroad  in 
Oakland,  executed  a  mortgage  to  the  California  Title  Insurance 
and  Trust  Company,  by  its  terms  including  all  track  and  tracks, 
together  with  all  depot  grounds,  buildings,  machinery,  work- 
shops, dummies,  cars,  rolling  stock  of  all  kinds,  full  equipments, 
tools,  fixtures,  and  other  property,  which  is  now  or  may  here- 
after, in  whole  or  in  part,  be  constructed,  completed,  purchased, 
acquired,  ^as  i^eld,  or  owned  by  the  mortgagor,  pertaining  to 
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the  said  railroads,  and  all  the  corporate  rights,  privileges,  and 
franchises  of  the  mortgagor  pertaining  to  said  roads,  or  any  of 
them.  This  mortgage  was  acknowledged  and  recorded  as  a  real 
estate  mortgage,  and  contained  no  afi&davit,  nor  was  it  recorded 
as  required  by  the  Civil  Code  in  reference  to  chattel  mortgages. 
Afterward,  it  is  claimed  by  appellants,  the  railroad  company  ac- 
quired certain  rolling  stock,  two  bundles  of  wire  cable,  some  old 
iron  and  ofi&ce  furniture.  On  the  first  day  of  November,  1893, 
the  Oregon  Improvement  Company,  a  creditor  of  the  railroad 
company,  brought  suit  against  said  railroad  company  and  caused 
an  attachment  to  be  issued  therein.  Under  this  writ  of  attach- 
ment, and  on  the  same  day,  to  wit,  the  1st  of  November,  1893, 
McKillican,  aa  sheriff  of  Alameda  county,  by  virtue  of  said  writ 
of  attachment,  levied  upon  and  seized  the  personal  property 
last  above  mentioned. 

On  the  same  day,  to  wit>  November  1st,  in  an  action  brought 
by  the  California  Title  Insurance  and  Trust  Company,  a  cor- 
poration, against  the  said  Consolidated  Piedmont  Cable  Com- 
pany to  foreclose  said  mortgage,  the  plaintiff  herein  was  ap- 
pointed receiver,  with  "authority  to  continue  the  business  of 
the  Consolidated  Piedmont  Cable  Company,  and  as  incident 
thereto  to  create  such  indebtedness  as  may  be  necessary  in  con- 
ducting said  business,  and  with  the  powers  incident  to  the  of- 
fice of  receiver." 

On  the  trial  of  this  action  in  the  court  below  it  was  stipulated 
that  certain  allegations  in  the  answer  were  true,  and  that  the 
property  described  in  the  complaint  herein  was  held  by  the  de- 
fendant McKillican,  as  sheriff  of  the  county  of  Alameda,  under 
an  attachment  issued  against  the  Consolidated  Piedmont  Cable 
Company  at  the  suit  of  the  defendant  herein,  the  Oregon  Im- 
provement Company,  and  the  further  following  stipulation  ib 
entered  into  between  the  parties: 

«»*  "OREGON    IMPEOVEMENT    COM- 
PANY, 

Plaintiff, 
V. 

"CONSOLIDATED'  PIEDMONT  CA- 
BLE COMPANY, 

Defendant. 

''Whereas,  in  the  action  now  pending  in  the  above-entitled 
tourt,  wherein  the  California  Title  Insurance  and  Trust  Com- 
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pany  la  plaintiff,  and  the  above-named  defendant  is  also  defend- 
ant, the  undersigned  has  been  appointed  receiver  of  the  prop- 
erty and  assets  of  the  above-named  defendant,  and  has  taken 
charge  of  all  the  property  of  the  defendant,  except  such  as  was 
in  possession  of  Eobert  McKillican,  sheriff  of  Alameda  county, 
under  and  by  virtue  of  a  writ  of  attachment  levied  in  the  above- 
entitled  action; 

"And,  whereas,  the  undersigned  has  taken  possession  of  all 
the  property  of  the  defendant,  but  subject  to  the  above-men- 
tioned levy,  and  it  is  the  intention  of  the  California  Title  In- 
surance and  Trust  Company,  the  plaintiff  in  the  action  wherein 
the  undersigned  was  appointed  receiver,  to  test  the  validity  of 
the  prior  attachment  levied  in  the  above-entitled  action;  and 
it  is  desirable  that  the  property  belonging  to  the  said  defendant 
be  used  by  the  receiver,  subject  to  any  lien  which  the  above- 
named  plaintiff  may,  by  virtue  of  the  levy  under  said  writ  of  at- 
tachment, have;  and  it  is  also  desirable  that  expense  be  saved 
in  caring  for  the  said  property: 

'TlTow,  therefore,  I,  the  xmdersigned,  receiver  as  aforesaid, 
do  hereby  acknowledge  that  I  have  received  possession  from  the 
said  Eobert  McKillican,  sheriff  as  aforesaid,  as  caretaker  for 
him,  of  the  personal  property  levied  upon  by  him  under  the 
writ  of  attachment  in  the  above-entitled  action,  and  I  do  hereby 
agree  to  restore  the  same  to  the  possession  of  the  said  Robert 
McKillican,  sheriff,  whenever  he  shall  demand  of  me  so  to  do. 

"But  this  receipt  shall  not  prejudice  any  claim  which  I,  as 
receiver,  may  make,  that  said  levy  of  a  writ  of  attachment  ia 
inferior  in  right  to  any  claim  as  receiver. 

'"Dated  Oakland,  November  1, 1893. 

"(Signed)  lEA  BISHOP. 

«»  "To  Robert  McKillican,  Sheriff: 

"If  Ira  Bishop,  receiver,  et  cetera,  will  sign  the  foregoing  re- 
ceipt you  are  at  liberty  to  appoint  him  caretaker  of  the  prop- 
erly levied  upon  by  you,  and  the  plaintiff  will  acquit  you  of  any 
claim  for  damages  arising  from  any  act  of  his. 

"Dated  November  1,  1893.  SIDNEY  V.  SMITH  and 

'"WARREN  OLNEY, 
"Attorneys  for  Oregon  Improvement  Company." 

And  after  the  execution  of  the  stipulation  the  property  up  to 
the  time  of  levy  of  execution  was  used  or  held  under  and  in 
pursuance  to  the  terms  of  the  stipulation. 
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From  the  facts,  as  appears  in  the  record,  the  plaintiff  never- 
had  possession  of  the  articles  sued  for  as  receiver,  or  in  any; 
other  way,  except  as  the  servant  of  the  defendant  McKillican^. 
as  sheriff,  whereas  the  action  seems  to  be  based  upon  the  theory 
that  the  property  was  in  the  possession  of  the  plaintiff  as  re- 
ceiver, and  unlawfully  and  wrongfully  taken  from  his  possession. 
by  the  defendants.  As  to  this  property,  the  possession  of  the^ 
receiver  was  never  disturbed  or  interfered  with.  The  facts, 
therefore,  are  not  consistent  with  the  plaintiff's  theory  of  his- 
cause  of  action.  The  only  authority  the  receiver  has  for  bring- 
ing this  action  is  the  order  appointing  him.  That  does  not 
specially  authorize  him  to  bring  a  suit  for  the  recovery  or  value 
of  property  withheld  or  converted  of  which  he  never  was  in  pos- 
session. Beach  on  Receivers,  sections  673.  673,  says:  'It  ha» 
been  formally  adjudicated  that  a  receiver,  who  has  had  possea- 
sion  of  property  by  virtue  of  his  appointment  as  such  receiver 
by  a  competent  court,  may  maintain  an  action  of  detinue  for 
the  property.  Although  such  an  action  could  not  be  maintained 
if  grounded  merely  upon  the  right  of  property  which  may  be^ 
claimed  to  vest  in  him  by  virtue  of  his  appointment,  yet,  as  ft. 
mere  right  of  possession,  is  a  sufficient  basis  upon  which  to 
found  the  action,  and,  as  he  is  entitled  to  the  possession,  he  may 
avail  himself  of  this  remedy.  A  receiver  appointed  in  supple- 
mentary proceedings  takes  only  an  equitable  right  of  redemp- 
tion in  chattels  mortgaged  by  the  judgment  debtor  when  re- 
duced to  possession  by  the  mortgagee  before  the  commencement 
of  the  proceedings,  and  he  cannot  maintain  replevin  for  suchi 
chattels  against  the  mortgagee.  In  a  recent  case  in  England  it 
was  held  ^*®  that  the  receiver  of  a  pawnbroker's  business  waa 
not  entitled  to  the  possession  of  redeemable  pledges  as  against 
the  sheriff  who  held  them  by  virtue  of  a  levy  under  execution, 
made  after  the  appointment  of  the  receiver,  but  before  he  had 
perfected  his  security."  In  State  v.  Gambs,  68  Mo.  289,  it  ia 
held  that  an  action  brought  by  a  receiver  could  not  be  main- 
tained because  he  had  received  no  special  authority  entitling; 
him  to  bring  suit;  Judge  Henry  adding:  "A  suit  by  a  receiver 
to  recover  property  of  which  he  had  obtained  possession,  but 
which  has  been  taken  from  him,  rests  upon  a  different  grounds 
In  such  a  case  his  formal  possession  created  a  special  property 
which  would  support  the  action.'*  In  Tibbets  v.  Cohn,  116  CaL 
365,  this  court  says:  "As  a  rule,  however,  the  receiver  cannot 
sue  to  recover  property  which  has  not  come  to  his  possession^ 
or  which,  being  in  the  possession  of  the  defendant,  ought  to 
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iave  been  delivered  by  him.  He  cannot  maintain  trover  for 
property  of  the  insolvent  converted  before  the  adjudication,  nor 
to  recover  property  transferred  by  the  debtor  in  fraud  of  cred- 
itors. His  appointment  is  intended  to  have  the  effect  of  a  pre- 
liminary injunction  to  preserve  the  property.  It  does  not  ap- 
pear that  there  was  any  order  of  the  court  directing  or  authorii- 
ing  the  suit." 

Beach  on  Receivers,  section  650,  says:  "The  receiver  has  no 
■right  to  sue,  except  by  leave  of  the  court  which  appointed  him. 
Out  of  the  established  doctrine  that  a  receiver  is  the  officer  of 
the  court — ('the  hand')  by  which  it  executes  its  will  in  regard  to 
the  property  in  its  keeping — is  deduced  the  well-nigh  universal 
rule  that  a  receiver  may  not  bring  any  suit  without  having  first 
obtained  leave  of  court."  And  since  the  appeal  was  taken  in 
this  case,  in  the  action  of  California  Title  etc.  Co.  v.  Consoli- 
<iated  Piedmont  Cable  Co.,  117  Cal.  237,  it  was  held  that  mon- 
eys due  the  Piedmont  Cable  Company  did  not  pass  to  the  pos- 
session of  the  receiver  by  virtue  of  his  appointment  as  such, 
and  that  the  same  were  subject  to  and  were  attached  by  Albert 
-S.  Black,  a  creditor  of  said  Piedmont  company.  The  court  say: 
"The  mortgage  did  not  cover  the  assets  of  the  corporation  due 
therein  beyond  the  property  as  hereinbefore  stated,  and  the 
receiver  was  appointed,  not  to  collect  the  debts  due  the  corpora- 
tion defendant,  but  only  to  take  possession  of  the  mortgaged 
property,  operate  the  road,  et  cetera.  When,  therefore,  he 
took  possession  ^^"^  of  the  money  of  the  defendant  and  col- 
lected money  due  to  it  before  his  appointment,  which  was  not 
•covered  by  the  lien  of  the  mortgage,  he  transcended  his  author- 
ity as  receiver."  Under  the  order  appointing  the  plaintiff  as  re- 
ceiver he  had  no  power  to  bring  suits  for  the  recovery  of  prop- 
erty, or  to  contest  the  right  of  property  claimed  to  belong  to  the 
defendant  corporation  in  the  suit  wherein  he  was  appointed, 
which  would  or  might  involve  risk  or  expensive  litigation,  with- 
K)iit  an  order  of  the  court  to  that  effect. 

The  property  in  question  in  this  action  is  personal  and  not 
Teal  estate.  The  mode  and  manner  of  mortgaging  chattels  or 
personal  property  is  pointed  out  in  the  Civil  Code,  sections  2950- 
2972.  By  section  2957  it  is  declared:  "A  mortgage  of  personal 
property  is  void  as  against  creditors  of  the  mortgagor  and  sub- 
sequent purchasers  and  encumbrancers  of  the  property  in  good 
-faith  and  for  value,  unless:  1.  It  is  accompanied  by  the  affida- 
vit of  all  the  parties  thereto  that  it  is  made  in  good  faith  and 
iieithout  any  design  to  hinder,  delay,  or  defraud  creditors;  2.  It 
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i&  acknowledged  or  proved,  certified  and  recorded  in  like  man- 
ner as  grants  of  real  property." 

As  already  stated,  the  mortgage  in  question  did  not  purport 
to  be  executed  in  pursuance  of  the  requirements  of  the  code 
concerning  chattel  mortgages,  but  only  as  a  mortgage  of  real 
property.  The  first  section  of  the  chattel  mortgage  provision 
specifies  what  articles  of  personal  property  may  be  mortgaged, 
and  the  first  subdivision  includes  "locomotives,  engines,  and 
other  rolling  stock  of  a  railroad";  the  ninth,  "growing  crops." 
Simpson  v.  Ferguson,  112  Cal,  180,  53  Am.  St.  Rep.  201,  was  a 
case  of  a  mortgage  of  growing  crops.  In  that  case  a  real  estate 
mortgage  had  been  executed,  covering  the  land  upon  which  the 
crops  were  grown,  subsequent  to  the  execution  of  the  mortgage. 
The  court  say:  "It  is  urged  that  sections  2950  and  following  of 
the  Civil  Code,  providing  for  the  manner  of  mortgaging  grow- 
ing crops,  do  not  establish  an  exclusive  method;  that  as  this 
class  of  property  may,  under  some  conditions,  be  regarded  as 
realty,  and  under  other  conditions  as  personalty,  it  must  follow 
that  under  corresponding  conditions  the  property  may  be  the 
subject  of  a  real  estate  mortgage  or  a  chattel  mortgage,  ac- 
cording to  the  circumstances;  and  that  plaintiff  having  a  valid 
•*®  mortgage  upon  the  land,  with  its  rents,  issues  and  profits, 
this  gives  him  a  valid  lien  upon  the  growing  crops,  as  effec- 
tually, to  the  same  extent  for  all  purposes,  as  if  executed  with 
the  formalities  required  in  the  case  of  a  crop  mortgage.  We  are 
unable  to  coincide  in  this  view.  In  the  first  place,  we  think  it 
quite  manifest  from  the  provisions  of  the  code  in  question  that 
the  legislature  intended  thereby  to  provide  an  exclusive  mode 
for  the  mortgaging  of  growing  crops,  and  intended  to  declare 
that  for  such  purpose  this  species  of  property  shall  be  regarded 
as  chattels.  There  is  nothing  in  the  statute  to  indicate  that  it 
was  not  intended  to  cover  every  case  of  a  mortgage  given  upon 
that  class  of  property."  Therefore,  it  was  held  the  mortgage 
did  not  vest  the  mortgagee  with  a  right  to  the  crops  grown  in- 
termediate the  giving  of  the  mortgage  and  the  foreclosure 
thereof.  If  this  be  "an  exclusive  mode  for  mortgaging  grow- 
ing crops,"  it  is  likewise  as  to  the  property  in  question  here, 
as  it  belongs  to  the  same  category  and  is  included  in  the  same 
section.  In  Southern  Cal.  ei:c.  Road  Co.  v.  Union  Loan  etc.  Co., 
€4  Fed.  Rep.  450,  the  circuit  court  of  appeals,  in  modifying  the 
opinion  of  the  circuit  court,  held  that  a  mortgage  by  a  railroad 
company,  under  the  authority  conferred  upon  such  companies 
by  section  466  of  the  Civil  Code,  included  personal  property  aa 
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well  as  real  estate,  although  executed  and  recorded  as  a  real 
estate  mortgage  merely.  The  court,  in  deciding  the  case,  say: 
"There  is  a  great  diversity  of  opinion  upon  this  question  in  the 
different  states  where  no  express  statute  exists  upon  the  subject. 
....  Several  states,  owing  to  the  conflict  in  the  decisions  of 

the  courts,  have  settled  the  matter  by  direct  legislation 

The  Civil  Code  of  California,  in  dealing  with  the  subject  of 
railroads  and  of  corporate  stock,  provides  that  railroad  cor- 
porations, for  the  purpose  of  constructing  and  completing  roads, 
may,  among  other  things,  mortgage  their  corporate  property 

and  franchises There  are  no  conditions  attached  to  this 

power.  It  is  absolute,  and  gives  the  railroad  the  right  to  mort- 
gage personal  as  well  as  real  property  for  the  purpose  mentioned, 
without  encumbering  it  with  any  of  the  conditions  attached  to 
the  chattel  mortgage  act."  The  same  circuit  court  of  appeals 
subsequently,  in  Illinois  Trust  etc.  Bank  v.  Seattle  R.  R.  Co., 
82  Fed.  Rep.  941,  had  under  consideration  ^*®  the  same  sub- 
ject matter  of  mortgaging  chattels  by  a  railroad  company  un- 
der the  laws  of  the  state  of  Washington.  In  that  case  the  court 
held  that  the  failure  of  the  trust  deed  to  comply  with  the  chat- 
tel mortgage  law  of  that  state  rendered  the  mortgage  void  as  to 
the  personal  property.  The  statutes  of  that  state  contain  pro- 
visions for  mortgaging  personal  property  or  chattels  similar  to 
ours.  The  court,  in  deciding  the  case,  say:  "This  court  held 
that  a  statute  of  California  relating  to  chattel  mortgages  simi- 
lar to  that  of  Washington  did  not  apply  where  the  mortgage  of 
a  railroad  company  covers  personal  property  in  connection  with 
real  estate  and  corporate  franchises;  but  in  both  of  these  cases 
the  exception  was  based  upon  the  provisions  of  the  statute  con- 
ferring upon  railroad  corporations  organized  or  incorporated  un- 
der the  laws  of  the  state  for  public  purposes  the  power  to  mort- 
gage their  franchises  and  real  and  personal  property  as  an  en- 
tirety." 

Section  456  of  the  Civil  Code  is  found  in  division  1,  part  9, 
title  3,  under  the  head  of  'Tlailroad  Corporations."  It  is  sim- 
ply intended,  as  its  language  imports,  to  confer  upon  railroad 
corporations  the  power  to  mortgage  their  property.  Being  a 
corporation  and  the  creature  of  law,  it  would  possess  no  such 
power  without  direct  authority  given  to  it  by  law.  The  section 
does  not  in  terms,  however,  as  implied  in  the  decision  of  the 
circuit  court  of  appeals,  confer  power  to  mortgage  "their  fran- 
chises and  real  and  personal  property  as  an  entirety,"  but  sim- 
ply confers  the  power  to  mortgage  such  property  without  pre- 
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scribing  the  mode.  The  same  power  is  possessed  by  individuals. 
Still,  it  would  hardly  be  claimed  that  an  individual,  owning  a 
railroad  and  all  the  other  property  that  ordinary  railroad  corpo- 
rations own,  could  mortgage  the  whole  property,  real,  personal 
and  franchises,  in  one  instrument  as  a  real  estate  mortgage: 
See,  also,  Hoyle  v.  Plattsburg  etc.  E.  R.  Co.,  54  N.  Y.  314,  la 
Am.  Eep.  595. 

The  mode  and  manner  of  executing  mortgages,  both  of  real 
and  personal  property,  will  be  found  in  altogether  a  different 
part  of  the  Civil  Code  from  that  concerning  corporations,  to  wit, 
under  division  3,  part  4,  title  14.  In  article  2  the  mode  of 
mortgaging  real  property  is  pointed  out  from  section  2947  to 
section  2952,  inclusive,  and  mortgages  of  personal  property  in 
*^®  article  3,  from  sections  2955  to  2973,  both  inclusive,  and  it 
is  declared  in  section  2957  that  "a  mortgage  of  personal  prop- 
erty is  void  as  against  creditors  of  the  mortgagor  and  subsequent 
purchasers  and  encumbrancers  of  the  property  in  good  faith  and 
for  value,  unless"  executed,  acknowledged,  and  recorded  as  in 
that  article  prescribed.  No  exception  is  contained  in  favor  of 
any  person,  whether  a  natural  person  or  a  corporation,  and  th» 
language  is  too  plain  to  be  misunderstood  and  requires  no  con- 
struction. It  is  intimated  in  the  opinion  of  the  circuit  court 
of  appeals  referred  to,  that,  if  a  state  by  statute  has  "settled  the- 
matter  by  direct  legislation,"  the  court  would  feel  bound  ta 
follow  it.  \Ve  think  that  our  state  has  settled  the  matter  in  the 
provisions  of  the  code  referred  to,  and  that  it  is  the  duty  of  this 
court  to  follow  the  law  as  there  laid  down. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 


STATUTES  MUST  BE  CONSTRUED  with  reference  to  the  whole 
By  stem  of  which  they  form  a  part:  St.  Louis  v.  Howard,  119  Mow 
41,  41  Am.  St  Bep.  630. 


County  op  Los  Angeles  v.  Hollywood  Cemeteby 
Association. 

[124  California,  S14.) 

CEMETERIES-ESTABLISHMENT  AND  MAINTENANCE 
OP,  AS  A  LAWFUL  OCCUPATION-IN.TURIOUS  TENDENCY.- 
It  Is  not  unlawful  to  establish  and  conduct  a  cemetery  for  the 
burial  of  the  dead,  deriving  profit  tlierefroni,  as  a  business  enter- 
prise. It  cannot  even  be  presumed  that  the  business  of  conduct- 
ing a  cemetery  is  an  occupation  which  has  an  injurlovis  tendency. 
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CEMETERIES— REGULATION  OF— NUISANCES  PER  SB. 
W  hile  cemeteries  are  within  the  power  of  reasonable  regulation  by 
cities,  counties,  and  towns,  they  are  not  to  be  regarded  as  nuisances 
per  se.  In  measuring  the  extent  of  the  police  power  to  regulate  them. 

CEMETERIES  —  REGULATION  OF,  BY  CITIES  OR 
TOWNS,  AND  COUNTIES— REASONABLENESS— DISTINCTION. 
An  ordinance  passed  pursuant  to  the  constitutional  grant  of  power 
to  make  police  regulations  concerning  cemeteries  may  be  reasonable, 
when  confined  to  the  limits  of  a  city  or  town,  but  entirely  imreason- 
able  when  put  in  operation  in  all  parts  of  a  large  county,  thinly 
populated  in  many  of  its  parts. 

POLICE  POWER— PROHIBITION— REGULATION.— Under 
the  pulse  of  regulating  a  business,  a  municipality  cannot  make  pro- 
hibition possible  by  committing  to  the  officers  of  the  municipality 
the  arbitrary  power  to  deny  permission  to  engage  in  that  business. 

POLICE  POWER— REGULATION  OF  LAWFUL  BUSINESS 
WITH  NO  INJURIOUS  TENDENCY.— If  a  business,  such  as  con- 
ducting a  cemetery  for  profit,  Is  lawful,  and  has  no  injurious  ten- 
dency, the  municipal  authorities  cannot  say  who  shall  and  who 
Bhall  not  exercise  the  right  to  follow  it.  Hence,  any  restriction, 
by  virtue  of  the  police  power,  upon  the  rights  of  individuals  to 
pursue  it,  must  extend  to  all  alike.  The  privilege  of  burial  can- 
not be  limited  to  one  class  of  citizens,  and  denied  to  another  class, 
within  the  same  district. 

CEMETERIES— ORDINANCE  REGULATING— UNEQUAL 
OPERATION— INVALIDITY.— A  county  ordinance  which  makes  it 
unlawful  to  establish,  extend,  or  enlarge  any  cemetery  within  the 
limits  of  the  county  without  the  permission  of  the  supervisors,  but 
which  impliedly  permits  burials  in  cemeteries  already  established, 
without  restriction,  Is  Invalid  and  not  enforceable  by  the  county. 
It  Is  unreasonable,  because  it  makes  the  right  to  follow  a  lawful 
occupation  dependent  upon  the  arbitrary  will  of  the  supervisors; 
and  It  is  unequal  In  its  operation,  because  it  discriminates  in  favor 
of  a  class  of  persons  within  the  same  district;  that  is.  It  allows  the 
owners  of  cemeteries  already  established  the  right  to  exercise  privi- 
leges denied  to  those  who  have  no  permission;  and  whether  the  per- 
mission may  or  may  not  be  granted,  rests  la  the  axbitrary  power 
of  the  supervisors. 

Edwin  Baxter,  for  the  appellant. 

J.  A.  Donnell,  Alexander  Campbell,  Willoughby  Cole,  Cole  A; 
Cole,  and  Silent  &  Campbell,  for  the  respondent. 

^**  CHIPMAN,  C.  Injunction  to  restrain  defendant  from 
establishing  a  cemetery  npon  certain  lands  and  interring  human 
bodies  therein.  The  complaint  shows  that  the  supervisors  of 
Los  Angeles  county  duly  passed  an  ordinance,  the  first  section 
of  which  reeds:  "It  shall  be  unlawful  to  locate  or  establish,  ex- 
tend, or  enlarge,  any  cemetery,  graveyard,  burying-ground  or 
crematory  within  the  limits  of  the  county  of  Los  Angeles  with- 
out the  permission  of  the  board  of  supervisors  first  had  and 
obtained."  The  second  section  directs  how  to  apply  for  such 
permission  and  what  facts  shall  be  set  forth  in  the  petition 
therefor,  and  that  thirty  days'  notice  of  the  hearing  of  the  peti- 
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tion  shall  be  given  by  publication  in  some  newspaper  published 
in  the  county.  The  third  and  last  section  provides  for  publica- 
tion of  the  ordinance.  It  is  alleged  that  since  said  ordinance 
took  effect  defendant  has  located  and  is  now  locating  and  estab- 
lishing a  cemetery  (upon  certain  lands  described)  situated  in 
said  county,  "without  the  permission  of  the  said  board  of  super- 
visors first  had  and  obtained,  and  contrary  to  and  in  violation 
of  all  the  provisions  of  said  ordinance";  the  complaint  then  sets 
out  certain  acts  now  being  done  by  defendant  in  furtherance  of 
its  said  purpose,  and  that  it  "will  continue  in  the  work  of  locat- 
ing and  establishing  such  cemetery,  in  violation  of  said  ordi- 
nance ....  and  greatly  to  the  injury  of  the  entire  neighbor- 
hood of  the  said  location,  unless  restrained,"  et  cetera. 

Defendant  answered  the  order  to  show  cause  by  general  de- 
murrer to  the  complaint,  and  by  certain  affidavits,  which  latter 
were  controverted  by  counter-affidavits.  The  demurrer  was 
overruled,  and  the  court- granted  an  injunction  as  prayed  for 
directing  defendant  to  refrain  from  proceeding  further  to  estab- 
lish said  cemetery,  and  from  burying  any  human  bodies  in  the 
land  ^^'^  described.  Defendant  appeals  from  the  order  over- 
ruling the  demurrer,  and  from  the  judgment  and  order  granting 
the  writ,  and  from  t.he  writ. 

The  demurrer  admits  the  allegations  of  the  complaint,  and 
raises  the  questions  discussed  by  counsel.  The  trial  court  dis- 
posed of  the  case  on  the  demurrer  and  on  the  sufficiency  of  the 
complaint.  We  shall,  therefore,  take  no  notice  of  the  affi- 
davits. 

The  contention  of  defendant  is  that  the  ordinance  is  violative 
of  the  fourteenth  amendment  of  the  federal  constituticu  and  of 
section  11,  article  1,  and  section  11,  article  11,  of  our  state  con- 
stitution; and  is  an  unreasonable  exercise  of  the  power  to  regu- 
late, and  therefore  invalid.  The  ordinance  before  us  simply 
makes  it  unlawful  to  establish  a  cemetery  without  using  it  for 
the  burial  of  the  dead;  and  the  complaint  does  not  charge  in 
terms  that  defendant  has  used  its  land,  or  is  about  to  use  it,  for 
the  burial  of  the  dead.  Counsel  on  both  sides,  however,  and 
the  court  as  well,  treat  the  ordinance  and  the  complaint  as  aimed 
not  only  at  the  dedication  or  establishment  of  the  cemetery,  but 
also  at  the  burial  of  the  dead  therein.  "We  shall,  therefore,  as- 
sume that  the  broader  meaning  of  the  word  "cemetery"  is 
intended  in  the  ordinance  and  the  complaint. 

From  the  opinion  of  the  learned  judge  who  sat  in  the  caae 
(printed  in  the  record),  it  is  manifest  that  he  regarded  the  estab- 
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lishment  of  a  cemetery  for  the  interment  of  human  bodies  "as 
an  avocation  which  may  be  well  presumed  to  have  an  injurious 
tendency."  It  is  not  so  stated,  but  the  opinion  proceeds,  I 
think,  upon  the  presumption  that  a  cemetery  is  a  nuisance 
per  se,  or  at  least  may  be  so  regarded  in  measuring  the  extent  of 
the  police  power  to  regulate  it.  We  cannot  concur  in  this  view, 
nor  can  we  concur  in  the  position  that  the  business  of  conduct- 
ing a  cemetery  is  an  avocation  presumably  having  an  injurious 
tendency.  We  think,  however,  and  in  this  we  quite  agree  with 
the  learned  counsel  for  respondent,  that  there  are  many  consid- 
erations, too  obvious  to  require  enumeration,  which  bring  ceme- 
teries within  the  power  of  reasonable  regulation  by  both  city 
and  county  municipalities. 

Before  proceeding  further,  it  may  be  well  to  observe  that  this 
power  of  regulation  given  by  our  constitution  to  municipalities, 
®^^  while  alike  conferred  upon  cities,  towns,  and  counties,  an 
ordinance  passed  pursuant  thereto  may  be  reasonable  when  con- 
fined to  the  limits  of  a  city  or  town  which  would  be  entirely 
unreasonable  when  put  in  operation  in  all  parts  of  a  large 
county  thinly  populated  in  many  of  its  parts.  "Regulations 
proper  for  a  large  and  prosperous  city  might  be  absurd  or  oppres- 
sive in  a  small  and  sparsely  populated  town,  or  in  a  county": 
Dillon  on  Municipal  Corporations,  sec.  327. 

Article  11,  section  11,  of  the  constitution  of  this  state,  pro- 
vides as  follows:  "Any  county,  city,  town  or  township  may  make 
and  enforce  within  its  limits  all  such  local,  police,  sanitary,  and 
other  regulations  as  are  not  in  conflict  with  general  laws."  This 
section  is  re-enacted  in  the  County  Government  Act,  section  25, 
act  of  April  1,  1897:  Stats.  1897,  p.  453.  Of  this  provision  it 
was  said  in  Ex  parte  Sing  Lee,  96  Cal.  354,  31  Am.  St.  Rep.  218, 
as  to  cities  and  towns,  that  it  is  sufficiently  broad  and  compre- 
hensive to  "sustain  the  enactment  of  any  ordinance  having  a 
reasonable  tendency  to  promote  the  health,  comfort,  safety,  and 
welfare  of  all  the  inhabitants  of  the  municipality,  and  which 
would,  not  be  in  conflict  with  some  general  law." 

Is  the  ordinance  before  us  a  reasonable  exercise  of  the  power 
conferred  by  the  constitution  and  the  statute  upon  boards  of  su- 
pervisors, and  as  applicable  to  counties?  It  cannot  be  assumed 
that  the  supervisors  in  the  present  case  legislated  with  a  view 
to  reach  the  defendant's  enterprise  especially,  or  that  they  knew 
it  was  in  contemplation  when  the  ordinance  was  enacted.  On 
ihe  contrary,  it  must  be  presumed  that  their  purpose  was  to  pro- 
mote the  welfare  of  the  inhabitants.    The  validity  of  the  ordi- 
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nance  must  be  determined  from  its  face  alone.  The  ordinance 
makes  it  unlawful  to  establish,  extend,  or  enlarge  any  cemetery 
within  the  limits  of  the  county  without  the  permission  of  the 
supervisors.  It  does  not  attempt  -to  deal  with  or  prohibit 
private  interments,  nor  with  interments  in  cemeteries  already 
established.  It  declares  that  in  no  part  of  Los  Angeles  county, 
however  remote  from  any  city  or  town,  even  though  the  location 
be  suitable  for  the  purpose  and  entirely  satisfactory  to  the 
neighboring  inhabitants,  no  cemetery  shall  be  established  ex- 
cept by  permission  of  the  supervisors  first  obtained.  As  the 
ordinance  is  silent  as  to  interments  in  cemeteries  already  estab- 
lished, it  necessarily  ****  permits  burials  in  such  cemeteries 
■without  restriction;  and  thus  allows  the  owners  of  cemeteries 
already  established  the  right  to  exercise  privileges  denied  to  de- 
fendant. It  is  not  unlawful  to  establish  a  cemetery  for  the 
burial  of  the  dead,  deriving  profit  therefrom  as  a  business 
enterprise.  To  provide  for  the  repose  of  the  dead  is  as  lawful  as 
to  provide  for  the  comfort  of  the  living.  There  are  reasons  why 
the  burial  of  the  dead  should  be  subject  to  reasonable  regula- 
tion, which  may  not  justify  similar  restrictions  or  regulationa 
as  to  the  homes  of  the  living;  but,  we  can  see  no  more  reason 
why  the  right  to  establish  cemeteries  in  a  county  should  be  sub- 
ject to  the  will  of  the  supervisors  than  that  the  right  to  engage 
in  any  other  lawful  enterprise  should  be  so  circumscribed. 
There  is  a  wide  difference  between  regulation  and  prohibition — 
between  regulatory  provisions  as  a  condition  imposed  for  the  ex- 
ercise of  a  lawful  occupation,  and  making  the  right  itself  to 
depend  upon  the  unrestrained  will  of  the  municipality.  It 
would  hardly  be  contended  that  an  ordinance  declaring  it  to  be 
unlawful  to  engage  in  the  business  of  farming  or  merchandis- 
ing in  the  county  without  the  permission  of  the  supervisors 
would  be  a  "reasonable  exercise  of  legislative  power,  or  could 
reasonably  be  said  to  be  exercising  the  power  to  regulate.  The 
supervisors  may  impose  a  license,  the  payment  of  which  shaU  be 
a  condition  to  the  enjoyment  of  the  privilege  of  engaging  in 
lawful  occupations;  they  may  regulate  the  manner  of  conducting 
the  business  if  it  be  of  a  character  tending  to  be  injurious;  but, 
if  the  business  be  lawful,  and  having  no  injurious  tendency, 
they  cannot  say  who  shall  and  who  shall  not  exercise  the  right 
itself.  Under  the  guise  of  regulating  a  business  the  municipal- 
ity cannot  make  prohibition  possible  by  committing  to  the 
officers  of  the  municipality  the  arbitrary  power  to  deny  pcrmis- 
lion  to  engage  in  that  business.    We  do  not  think  it  was  ever 
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intended  by  the  people  in  ordaining  the  section  of  the  constitu- 
tion referred  to,  or  of  the  legislature  in  the  statutory  enactment, 
to  include,  in  the  power  to  make  and  enforce  regulations,  a 
power  purely  personal  and  arbitrary.  "For,"  as  was  said  by 
Matthews,  J.,  in  Yick  Wo  v.  Hopkins,  118  U.  S.  356,  "the  very 
idea  that  one  man  may  be  compelled  to  hold  his  life,  or  the 
means  of  living,  or  any  material  right  essential  to  the  enjoyment 
of  life,  at  the  mere  will  of  another,  seems  to  be  intolerable 
**•*  in  any  country  where  freedom  prevails,  as  being  the  essence 
of  slavery." 

In  Austin  v.  Murray,  16  Pick.  121,  the  ordinance  prohibited 
any  person  from  bringing  into  the  town  of  Charleston  any  dead 
body,  or  cause  the  same  to  be  conveyed  through  the  streets  or  to 
be  buried  on  the  premises  of  such  person,  without  a  permit 
from  the  selectmen  of  the  town.  The  court  said  that  if  the  by- 
law had  been  limited  to  the  populous  part  of  town  and  had 
been  made  in  good  faith  "for  the  purpose  of  preserving  the 
health  of  the  inhabitants,  which  may  be  in  some  degree  ex- 
posed to  danger  by  the  allowance  of  interment  in  the  midst  of 
dense  population,  it  would  have  been  a  very  reasonable  regula- 
tion. But  it  cannot  be  pretended  that  this  by-law  was  made 
for  the  preservation  of  the  health  of  the  inhabitants.  Its  re- 
straints extend  many  miles  into  the  country,  to  the  utmost  lim- 
its of  the  town.  Such  an  unnecessary  restraint  upon  the  right 
of  interring  the  dead  we  think  essentially  unreasonable." 

In  State  v.  Mott,  61  Md.  297,  48  Am.  Kep.  105,  the  city  coun- 
cil of  Baltimore  was  granted  power  to  pass  ordinances  to  pre- 
serve the  health  of  the  city,  to  prevent  and  remove  nuisances, 
prevent  the  introduction  of  contagious  diseases  within  the  city, 
and  within  three  miles  thereof  regulate  the  places  for  manu- 
facturing soap  and  candles,  the  erection  of  slaughter-houses  and 
distilleries,  "and  wherever  every  other  offensive  trade  is  carried 
on."  The  city  passed  an  ordinance  making  it  unlawful  for  "any 
person  ....  to  work,  operate,  or  continue  in  use,  for  the  pur- 
pose of  burning  oyster  shells  or  limestone,  any  kiln  situated  or 
erected  within  the  limits  of  the  city  of  Baltimore."  The  ordi- 
nance was  held  to  be  void  because  an  absolute  prohibition  of  a 
lawful  occupation  which  might,  on  the  remote  outskirts  of  the 
city,  be  carried  on  without  injury  to  anyone. 

2.  Aside  from  the  objections  just  considered,  the  ordinance 
is  unequal  in  its  operation. 

In  Ex  parte  Bohen,  115  Cal.  372,  an  ordinance  of  the  city  and 
county  of  San  Francisco  made  it  unlawful  for  any  person  to 
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purchase  or  sell  any  land  within  the  county  for  the  purpose  of 
interring  any  human  body  therein,  but  permitted  interments- 
in  plots  or  lots  belonging  to  persons,  associations,  or  corporations- 
for  their  families  or  members.  The  ordinance  was  held  to  be- 
^"^^  unreasonable  and  invalid,  as  assuming  to  limit  the  privilege^ 
of  burial  to  one  class  of  citizens  and  denying  it  to  another  clas«- 
within  the  same  district.  It  was  further  held  that  any  restric- 
tion of  the  rights  of  the  individual  by  virtue  of  the  police  power 
must  extend  to  all  individuals  who  might  exercise  the  right.  I 
am  unable  to  distinguish  this  case  from  the  one  in  hand.  It  i& 
true  the  ordinance  in  Bohen's  case  expressly  gave  to  the  then 
owners  of  lots  the  right  to  use  them  for  burial  purposes  while 
denying  the  right  to  any  person  who  might  thereafter  purchase 
a  burial  lot.  It  differs  from  the  Los  Angeles  county  ordinance 
only  by  expressing  in  words  what  the  latter  clearly  implies. 
Both  ordinances  discriminate  in  favor  of  a  class  of  persons.  The 
fact  that  the  supervisors  reserved  the  power  to  place  aU  persons 
on  an  equality  by  granting  permission  does  not  relieve  the  ordi- 
nance from  this  objection.  There  is  still  a  class  with  unre- 
stricted rights  which  the  other  class  may  not  exercise  without 
permission;  and  whether  this  permission  may  or  may  not  b» 
granted  rests  in  the  arbitrary  power  of  the  supervisors.  I  can 
add  nothing  to  the  force  of  the  reasoning  in  the  Bohen  case; 
and  the  authorities  there  cited,  in  support  of  the  principles  laid 
down,  need  no  re-enforcement. 

It  is  advised  that  the  injunction  be  dissolved  and  the  order 
overruling  the  demurrer  be  reversed,  with  directions  to  sustain, 
the  demurrer. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  injunction 
is  dissolved  and  the  order  overruling  the  demurrer  is  reversed, 
with  directions  to  sustain  the  demurrer. 

Garoutte,  J.,  Harrison,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 


CEMETERIES— NUISANCE-INJUNCTION.— The  burying  of  the 
dead  In  public  cemeteries  Is  not  a  nuisance,  but  might  become  so 
by  careless  and  Improvident  modee  of  interment.  Equity  will  not 
Interfere,  by  Injunction,  unless  the  nuisance  is  clear,  or  has  first 
been  established  In  a  -court  of  Uiw:  Ellison  v.  (Tommlssloners,  6 
Jones'  Eq.  57,  75  Am.  Dec.  430. 

POLICE  POWER— LAWFUL  BUSINESS-LAWS  UNAUTHOR- 
IZED.—A  law  designed  as  an   exercise   of   the  police   power,  but 
Ax.  8r.  RBP.  You  LXXI.-S 
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which  amounts  to  an  arbitrary  and  unwarranted  Interference  with 
the  right  of  a  citizen  to  pursue  any  lawful  business,  must  be  de- 
clared unconstitutional :  State  y.  Chicago  etc.  Ry.  CJo.,  68  Minn.  381j 
C4  Am.  St.  Rep.  482. 


HiTE    V.  HiTB. 
[124  California,  389.] 

MARRIAGE  AND  DIVORCE.— TO  JUSTIFY  ALIMONY,  In 
-an  action  for  divorce,  the  marriage  must  be  admitted  or  proved. 

MARRIAGE  AND  DIVORCE— ALIMONY.— WHEN  THE 
MARRIAGE  IS  DENIED,  in  an  action  for  divorce,  the  marriage 
must  be  proved,  before  alimony  can  be  allowed;  and  a  prima  facie 
showing  made  by  the  wife,  when  there  is  a  counter  showing,  is  not 
^sufficient,  for  the  judge  should  be  satisfied,  from  the  entire  proof 
made,  of  the  fact  of  marriage. 

MARRIAGE  AND  DIVORCE— ALIMONY  AND  SUIT 
MONEY  WHERE  MARRIAGE  IS  DENIED.— If  d  woman,  who 
-claims  to  be  a  wife,  brings  an  action  for  a  divorce  against  her  al- 
leged husband,  asking  for  alimony  pendente  lite,  counsel  fees,  and 
expenses  of  suit,  she  is  not  entitled  to  such  an  allowance,  where 
the  defendant  denies  the  marriage,  until  she  satisfies  the  court,  by 
a  preponderance  of  the  entire  evidence  introduced  upon  the  hear- 
ing of  her  motion,  that  she  Is  the  wife  of  the  defendant  It  is 
not  enough  for  her  to  make  merely  a  prima  facie  case  as  to  the 
existence  of  the  marriage,  regardless  of  the  denials  or  proof  pro- 
duced by  the  defendant. 

MARRIAGE  AND  DIVORCE  —  ALLOWANCE  OF  ALI- 
MONY AND  SUIT  MONEY,  WHERE  MARRIAGE  IS  DENIED— 
REVERSAL  OF  ORDER.— As  the  fact  of  marriage  must  be  proved 
l)y  a  preponderance  of  evidence.  In  an  action  for  divorce,  where 
the  marriage  is  denied,  an  order  made  in  such  action,  brought  by 
-a  woman  who  claims  to  be  a  wife,  against  her  alleged  husband, 
who  makes  a  complete  denial  of  the  marriage,  allowing  alimony 
and  suit  money  upon  a  mere  prima  facie  showing  of  the  fact  of 
marriage,  made  out  by  the  averments  of  the  complaint,  depositions, 
and  ex  parte  affidavits,  will  be  reversed  on  appeal,  where  it  Is  evi- 
dent that  the  preponderance  of  the  entire  proof  presented  by  both 
parties  Is  against  the  fact  of  marriage,  on  the  ground  that  the 
quantum  of  evidence  necessary  was  not  produced  by  the  wife  to 
support  the  fact  of  marriage,  and  that,  if  the  trial  court  adjudged 
that  there  was  a  preponderance  of  evidence  to  support  such  fact, 
It  was  a  plain  abuse  of  discretion. 

W.  W.  Foote,  F.  J.  Castlehun,  and  Congdon  &  Congdon,  for 
the  appellant. 

Eogers  &  Paterson,  for  the  respondent. 

888  TEMPLE,  J.  This  is  an  appeal  from  an  order  allowing 
mlimony  and  suit  money  in  an  action  for  a  divorce. 

Plaintiff  contents  herself  in  her  complaint,  so  far  as  her  cause 
of  action  is  concerned,  with  the  averment  of  her  marriage  to 
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defendant  and  a  charge  of  adultery  against  him.  Defendant 
denies  the  marriage,  and  avers  that  the  person  with  whom  he  is 
charged  to  have  committed  adultery  is  his  lawful  wife.  He 
also  charges  that  plaintiff,  since  her  alleged  marriage  to  him, 
has  had  illicit  relations  with  other  men. 

The  order  or  judgment  appealed  from  was  made  after  notice 
and  a  hearing  upon  which  many  affidavits  were  read,  as  were 
also  depositions  of  the  parties. 

*^  In  addition  to  the  showing  as  to  her  lack  of  means  and 
the  facilities  of  the  defendant,  the  plaintiff  states  that  she  will 
require  thirty  of  forty  witnesses,  many  of  them  to  prove  that 
the  parties  have  cohabited  together  as  husband  and  wife,  and 
are  generally  reputed  to  be  such,  and  that  the  defendant  has 
frequently  so  represented.  In  her  deposition  she  states  that  the 
contract  consisted  simply  in  this,  that  the  defendant  said  to  her, 
"You  are  my  wife."  That  no  witnesses  were  present,  and  that 
she  had  refused  longer  to  live  with  defendant  unless  he  married 
her. 

These  facts  are  specifically  denied  by  the  defendant.  He  ad- 
mits the  cohabitation,  and  that  he  has  supported  the  plaintiff, 
but  he  avers  that  she  is  an  Indian  woman  who  had,  prior  to 
his  relations  with  her,  been  kept  by  many  other  men,  by  one 
of  whom,  Gibbs,  she  had  a  son,  Thomas  H.  Gibbs,  who  makes 
an  affidavit  on  her  behalf  in  this  case.  Defendant  also  states 
that  since  she  commenced  living  with  him  she  has  several  times 
left  him,  living  with  other  men,  and  that  she  sometimes  went 
with  the  Indians  to  their  fandangoes,  and  returned  when  she 
chose.  He  denies  that  either  ever  supposed  the  relations  to  be 
matrimonial,  or  that  he  ever  called  her  wife,  or  represented  her 
to  be  such.  He  says  that  he  never  even  spoke  to  her  upon  the 
subject,  but  he  admits  that  he  supported  her  and  her  son. 

Thomas  H.  Gibbs,  the  illegitimate  son  of  the  plaintiff,  cor- 
roborates the  statements  of  his  mother,  and  says  that  he  "was  al- 
ways told  and  led  to  believe  by  said  John  B.  Hite  that  plaintiff 
was  the  wife  of  said  John  R.  Hite." 

Plaintiff  also  read  the  affidavit  of  one  James  D.  Westfall,  who 
deposed  that  on  one  occasion  defendant  introduced  plaintiff  as 
his  wife,  and  also  that  the  parties  were  generally  reputed  to  be 
husband  and  wife.  This  constitutes  the  evidence  of  plaintiff 
upon  the  issue  of  marriage. 

The  defendant,  in  addition  to  his  specific  denial,  read  the 
depositions  of  ten  other  persons,  all  of  whom  depose  that  they 
were  intimate  acquaintances  of  both  parties  and  well  acquainted 
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in  the  neighborhood  where  they  lived.  They  unite  in  saying 
that  neither  party  ever  claimed  to  be  married  to  the  other,  and 
they  were  not,  at  any  time,  reputed  to  be  husband  and  wife. 
Some  of  them  corroborate  other  statements  made  by  defendant 
^®*  as  to  illicit  relations  of  plaintiff  with  others.  In  addition, 
the  reputation  of  Gibbs,  plaintifi''8  son  and  main  witness,  was 
attacked. 

Appellant  contends  that  the  showing  was  insufficient  to  jus- 
tify the  action  of  the  court  in  granting  alimony.  The  testimony 
of  plaintiif  in  regard  to  the  contract  of  marriage  was  in  itself 
quite  unsatisfactory,  especially  when  taken  in  connection  with 
the  charge  in  defendant's  affidavits,  which  she  does  not  deny, 
that  she  had,  before  her  cohabitation  with  defendant,  and  even 
since,  had  improper  relations  with  other  men.  Under  such  cir- 
cumstances it  is  difficult  to  believe  that  an  Indian  woman  would 
object  to  further  relations  except  upon  condition  of  marriage. 
The  positive  denial  of  the  defendant  is  certainly  sufficient  to 
overcome  this  testimony  under  such  circumstances.  The  mat- 
ter must  then  depend  upon  the  evidence  of  common  repute,  and 
no  one  would  contend  that  the  plaintiff  did  show  a  common, 
uniform,  and  undivided  repute  of  marriage. 

But  I  think  it  evident  that  the  court  did  not  determine  the 
question  of  marriage  at  the  hearing.  The  judge  doubtless 
adopted  the  views  of  plaintiff's  counsel  upon  the  subject  and 
concluded  that  it  was  only  necessary  to  hold  that  plaintiff  had 
by  her  affidavits  made  out  such  a  case  as  would  throw  the  bur- 
den of  proof  upon  the  husband. 

To  justify  alimony,  marriage  must  be  admitted  or  proven. 
Upon  this  subject  there  is  no  difference  in  the  authorities. 
Plaintfff's  counsel  contends  that  it  is  proven,  within  the  mean- 
ing of  this  rule,  when  the  wife  upon  her  showing  makes  a  prima 
facie  case,  regardless  of  the  denials  or  proof  produced  by  the 
husband.  He  says  it  is  a  novel  proposition  that  on  the  hearing 
for  temporary  alimony  plaintiff  must  produce  a  preponderance 
of  evidence.  He  claims  this  would  be  equivalent  to  saying: 
"Prove  your  case  by  a  preponderance  of  evidence,  and  then  you 
shall  have  an  allowance  to  enable  you  to  make  such  proof." 
He  also  says:  "In  this  case  the  plaintiff  made  a  prima  facie  case, 
and  if  the  defendant  had  produced  a  hundred  witnesses  in  an 
attempt  to  overcome  her  affidavits  the  result  would  be  the  same. 
Indeed,  it  would  be  only  stronger  reason  for  allowing  her  means 
sufficient  to  procure  the  evidence  which  she  and  her  counsel. 
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•^*  who  had  talked  with  the  witnesses,  say  she  can  produce,  if 
given  the  means  to  do  so/* 

And  this,  I  think,  is  really  the  question  in  the  case:  "Was  it 
Bufl&cient  to  entitle  the  plaintiff  to  alimony  and  suit  money  for 
her  to  make  by  her  own  showing  a  prima  facie  case?  I  believe 
there  is  no  authority  for  that  position.  If  the  marriage  were 
admitted,  then,  upon  a  showing  of  the  wife's  necessities  and 
the  faculties  of  the  husband  the  allowance  is  almost  a  matter 
of  course.  It  is  otherwise  when  the  marriage  is  denied.  Then, 
before  alimony  can  be  allowed,  the  marriage  must  be  proved,  and 
a  prima  facie  showing  made  by  the  wife  when  there  is  a  counter 
showing  is  not  sufficient.  The  judge  should  be  satisfied  from 
the  entire  proof  made  of  the  fact  of  marriage.  Unless  upon 
that  question  the  husband  has  had  his  day  in  court  and  a  hear- 
ing, if  alimony  it  allowed,  his  property  is  taken  without  due 
process  of  law. 

This  precise  question  has  not  been  considered,  or  even  sug- 
gested, in  any  case  to  which  my  attention  has  been  called,  ex- 
cept in  McKenna  v.  McKenna,  70  111.  App.  340.  It  was  there 
said  that  in  such  case — when  the  marriage  is  denied — the  order 
cannot  properly  be  made  "until  a  hearing  has  been  had  and  the 
court  upon  it  fijids  that  the  relation  of  wife  and  husband  exists." 

The  hardships  which  might  result  from  either  doctrine  ia 
there  very  tersely  stated.  The  learned  judge  quotes  from 
Schonwald  v.  Schonwald,  1  Phill.  Eq.  219,  to  the  effect  that  it 
is  better  when  a  woman  makes  oath  of  the  fact  of  marriage  to 
make  an  allowance,  although  the  oath  may  turn  out  to  be  false, 
than  that  a  wife  may  be  in  danger  of  starvation  "if  a-  brutal 
husband  makes  oath  denying  the  marriage,  which  may  turn  out 
to  be  false."  To  which  the  Illinois  judge  replies  that  "the 
more  accurate  statement  would  be  that  it  is  better  to  compel 
any  man  to  pay  temporary  alimony  and  expenses  of  suit  to  any 
woman  who  may  see  fit  to  make  oath  that  he  is  her  husband, 
however  strongly  he  may  deny  the  allegation,  rather  than  to 
allow  her  to  be  in  want  of  money  which  he  has." 

Whatever  hardships  may  result,  the  court  cannot  lawfully 
take  by  final  decree  money  from  A  and  give  it  to  B,  whatever 
may  be  the  neceseities  of  B,  when  A  disputes  the  facts  upon 
■®*  which  his  liability  is  made  to  depend,  without  a  trial  and 
ft  determination  of  the  issues  made.  The  hardship  to  B  cannot 
modify  the  imperative  rule  of  law  and  the  absolute  constitu- 
tional guaranty.  It  is  not  such  a  trial,  and  there  can  be  no 
such  finding,  when  a  man  is  merely  called   into   court  to  see 
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whether  one  claiming  to  be  his  wife  has  in  her  pleadings  and 
affidavits  made  a  prima  facie  case.  He  must  be  heard  and  be 
allowed  to  submit  evidence  which  must  be  considered  in  deter- 
mining as  to  the  fact  of  marriage. 

But  that  opportunity  need  not  be  on  the  trial  of  the  case  it- 
self. The  application  for  alimony,  though  it  cannot  be  consid- 
ered a  separate  suit,  is  a  proceeding  for  a  separate  judgment, 
wh!(h,  when  granted,  has  nothing  to  do  with  the  final  judg- 
ment in  the  case,  and  will  not  be  affected  by  it.  It  is  a  final 
judgment  from  which  an  appeal  may  be  taken:  Sharon  v. 
Sharon,  75  Cal.  1. 

To  satisfy  the  requirement  of  due  process  of  law  it  is  not  al- 
ways necessary  that  such  a  trial  should  be  afforded  as  is  had  in 
ordinary  suits  in  courts  of  justice.  The  hearing  allowed  must 
be  such  as  is  practicable  and  reasonable  in  the  particular  case: 
Coole/s  Constitutional  Limitations,  434.  See,  also.  Ex  parte 
Ah  Took,  49  Cal.  406;  Lent  v.  Tillson,  72  Cal.  404.  Cooley 
says  the  opportunity  to  be  heard  must  be  such  as  "the  settled 
maxims  of  law  permit  and  sanction,  and  under  such  safeguards 
for  the  protection  of  individual  rights  as  these  maxims  prescribe 
for  the  class  of  cases  to  which  the  one  in  question  belongs." 

It  has  been  the  practice  to  determine  as  to  the  allowance  of 
temporary  alimony  upon  motion  with  notice  and  upon  affida- 
vits. The  defendant  is  thereby  afforded  an  opportunity  to  be 
heard. 

Many  cases  are  recited  by  respondent's  counsel  which  he  con- 
tends hold  that  all  that  is  required  on  the  part  of  the  wife  to 
justify  an  allowance  of  alimony  is  that  she,  by  her  showing, 
shall  make  such  a  case  as  upon  a  trial  of  the  issue  would  cast 
the  burden  upon  the  husband.  It  is  not  necessary  to  review  all 
the  cases,  but  the  case  of  Brinkley  v.  Brinkley,  50  N".  Y.  184, 
10  Am.  Rep.  460,  is  much  relied  upon,  and  concerning  it  a  few 
remarks  may  be  made.  That  case  has  some  likeness  to  this. 
A  contract  marriage  was  alleged,  with  subsequent  cohabitation. 
894  rpj^g  ^jfg  alleged  that  defendant  on  many  specified  occasions 
introduced  her  as  his  wife,  that  they  were  received  as  husband 
and  wife  by  reputable  acquaintances,  and  such  was  their  com- 
mon reputation.  The  husband  denied  the  marriage,  and  that 
he  had  by  word  or  act  at  any  time  or  place  given  the  least 
foundation  for  the  supposition  or  charge  that  plaintiff  was  his 
wife.  He  denied  that  their  cohabitation  was  matrimonial^  but 
averred  that  plaintiff  was  of  unchaste  character  and  person,  and 
her  relation  with  defendant  was  libidinous  and  unsanctioned  by 
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law.  In  other  words,  he  admitted  the  cohabitation,  claimed 
that  it  was  meretricious  from  the  beginning.  Judge  Folger  did 
not  say  that  this  was  not  a  denial  of  a  fact  essential  to  consti- 
tute marriage,  but  the  contrary.  Cohabitation  and  holding  out 
to  the  world  that  the  persons  so  cohabiting  are  married  and 
general  reputation,  though  all  admitted,  do  not  of  themselves 
constitute  marriage.  But  they  authorize  the  presumption  of 
the  other  fact,  to  wit,  that  the  cohabitation  was  with  matri- 
monial intent.  This  last  fact  was  denied  by  BrinMey.  The 
court  did  consider  the  affidavits  of  defendant,  but  concluded 
that  they  did  not  overcome  the  case  made  by  the  plaintiff.  The 
judge  did  say  that  the  question  was  not  whether  the  evidence 
would  be  sufficient  to  justify  a  final  decree,  but  whether  "the 
proofs  of  the  parties  give  reason  to  apprehend  that  upon  a  trial 
of  the  issues  between  them  there  is  the  fair  probability  that 
the  plaintiff  will  maintain  her  allegations."  That  is,  does  the 
evidence  submitted  by  both  show  that  probably  plaintiff  will 
prevail?  I  do  not  understand  how  this  could  be  tmless  there 
was  upon  that  hearing  a  preponderance  of  evidence  in  favor  of 
marriage,  although,  inasmuch  as  the  trial  was  not  as  complete- 
nor  the  evidence  of  as  high  a  grade  as  upon  the  trial  of  the 
issues  in  the  case,  it  would  not  justify  a  final  decree  or  a  finding 
which  would  be  an  estoppel. 

Judge  Folger  evidently  thought  that  when  Brinkley  admitted' 
that  they  had  cohabited  as  husband  and  wife  in  the  face  of  the 
world,  and  had  associated  with  intimate  acquaintances  who  were 
reputable  people,  as  though  the  relation  was  honorable,  that  it 
raised  a  presumption  of  marriage  not  overcome  by  the  general 
denials  of  the  defendant  and  his  claim  that  the  relation  was 
meretricious.  Innocence  and  morality  are  to  be  presumed  ^" 
rather  than  the  opposite.  This  is  very  strongly  put  by  Judge 
Folger.  He  says  the  defendant  admits  facts  and  circumstances 
presumptive  of  marriage,  but  says  of  them  "that  though  ap- 
parently proper  and  rightful,  they  were  but  the  cover  for  a  mere- 
tricious and  libidinous  connection,  begun  and  continued  in  im- 
purity," and  that  the  issue  was  whether  the  cohabitation  was 
honorable  and  matrimonial,  or  "the  unsanctioned  foregathering 
of  a  lecher  and  a  wanton." 

This  view  was  taken  of  that  case  in  Collins  v.  Collins,  71 
N.  Y.  269.  There  the  wife  made,  beyond  doubt,  a  prima  facie 
case,  but  the  husband  averred  that  the  de  facto  marriage,  which 
he  admitted,  was  void,  and  the  court  held  that  it  was  error  to 
allow  temporary  alimony  until  that  question  was  settled. 
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The  principal  difference  between  this  case  now  in  hand  and 
the  Brinkley  case  is,  that  this  defendant  denies  that  he  ever 
represented  the  plaintiff  to  be  his  wife,  or  that  they  were  re- 
puted to  be  Buch.  In  the  Brinkley  case  these  facts  were  ad- 
mitted. 

"We  are  not  called  upon  here  to  say  that  it  is  necessary,  in 
order  to  justify  the  allowance  of  temporary  alimony,  that  a  mar- 
riage de  jure  must  be  shown.  The  rule  upon  this  subject  is 
-discussed  by  Mr.  Bishop  in  his  work  on  Marriage,  Divorce,  and 
Separation,  section  923  et  seq.  All  the  evidence  here  tending 
to  show  marriage  at  all  tends  to  prove  a  marriage  de  jure;  and 
€uch  was  also  the  fact  in  the  Brinkley  case,  although  counsel 
fieem  to  have  understood  that  case  differently. 

I  think  the  superior  court  did  not  intend  to  hold  upon  all 
the  evidence  before  it — that  of  defendant  as  well  as  that  sub- 
mitted by  plaintiff — that  there  was  a  preponderance  in  favor  of 
the  fact  of  marriage;  and,  if  it  must  be  held  that  it  did  so  ad- 
judge, there««va8  a  plain  abuse  of  discretion. 

Judgment  and  order  reversed. 

.Van  Dyke,  J.,  and  Henshaw,  J.,  concurred. 

McFARLAND,  J.,  dissented.  He  thought  that,  for  the  reasons 
Siven  In  the  opinion  in  department,  the  order  appealed  from  was 
there  properly  affirmed,  and  should  be  adhered  to.  "It  seems  to 
be  admitted,"  he  said,  "that  in  a  divorce  suit,  although  the  mar- 
riage be  denied,  still  an  allowance  for  alimony  to  the  wife  may  be 
rightfully  made  before  the  determination  of  the  issue  of  marriage 
at  the  final  hearing  of  the  case.  But  that  would  be  of  little  ad- 
vantage to  the  plaintiff,  if,  at  the  preliminary  hearing,  'the  mar- 
riage must  be  proved,  in  the  sense  in  which  that  proposition  is 
meant  in  the  opinion  of  the  majority  of  the  court.  In  the  case  at 
bar,  the  issue  of  marriage  or  no  marriage  is  the  main  issue  in  the 
<:ase,  and,  according  to  the  majority  opinion,  she  cannot  be  allowed 
any  aid  for  the  purpose  of  procuring  evidence  on  that  issue,  un- 
less, without  such  aid,  she  had  already  proved  it;  although  she 
may  have  no  means  at  all,  she  must  still  rely  entirely  upon  her- 
self of  obtaining  evidence  and  procuring  counsel  in  support  of  her 
:side  of  that  issue.  Whether  or  not  she  has  made  sufficient  proof 
;at  the  preliminary  hearing  to  warrant  the  court  in  allowing  her 
«Jd  In  preparing  herself  for  the  final  adjudication  of  that  issue,  is 
a  question,  in  the  first  instance,  for  the  exercise  of  the  discretion 
of  the  trial  court;  and,  in  passing  upon  the  conclusion  of  the  trial 
court  upon  that  point  this  court  is  estopped,  in  my  opinion,  from 
disturbing  that  conclusion,  if  there  be  a  fair  and  material  con- 
flict of  evidence  upon  the  issue.  In  the  case  at  bar,  there  is  no 
^oubt  that  the  respondent  produced  evidence  tending  strongly  to 
establish  the  fact  that  there  was  a  marriage.    It  is  true  that  ap- 
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pellant  also  prodnced  evidence  on  the  other  side  of  that  Issue,  but 
I  do  not  think  that,  under  the  well-established  rule  touching  con- 
flicting evidence,  we  are  warranted  In  disturbing  the  conclusion  of 
the  court  below.  Respondent  was  clearly  entitled,  in  my  opinion, 
upon  the  showing  made  by  her,  to  hare  aid  from  the  appellant  In 
procuring  evidence  to  be  used  upon  the  final  determination  of  that 
issue. 

"Appellant  seems  greatly  Impressed  with  the  danger  of  some 
well-to-do  husband  being  compelled  to  contribute  to  the  prosecu- 
tion of  a  suit  brought  by  some  woman  who  falsely  swears  she  Is 
his  wife;  but  no  fear  seems  to  be  entertained  that  a  husband  may 
prevent  an  injured  wife  from  obtaining  means  to  prosecute  a  just 
suit  by  simply  averring  that  he  Is  not  her  legal  husband. 

"Appellant  seeks  to  emphasize  the  fact  that  the  plaiutiff  Is  an 
Indian,  but  It  is  entirely  Immaterial  what  race  she  belongs  to. 
Appellant  selected  and  enjoyed  her  as  his  chosen  companloui 
through  the  youth  and  prime  of  her  womanhood.  When  he  dis- 
carded her  It  was  evidently  not  because  she  was  an  Indian,  but 
because  she  was  then  an  old  Indian." 

GAROUTTE,  J.,  also  dissented.  "It  Is  held,"  he  said,  "In  the 
majority  opinion  in  this  case,  that  when  alimony  and  suit  money, 
pendente  lite.  Is  prayed  for  In  an  action  for  divorce,  the  marriage 
being  denied,  then,  upon  the  preliminary  hearing,  the  fact  of  mar- 
riage must  be  established  by  a  preponderance  of  evidence,  or  the 
application  should  be  denied.  Upon  the  Aral  hearing  it  is  only  nec- 
essary to  establish  the  marriage  by  a  preponderance  of  evidence. 
Hence,  If  the  conclusion  of  the  court  be  sound,  the  result  Is  that, 
in  every  case  where  the  marriage  becomes  an  Issue  of  fact,  there 
can  be  no  such  thing  as  alimony  and  suit  money.  For,  If  the 
woman  Is  able  to  establish  the  marriage  by  a  preponderance  of 
evidence  without  the  money  to  assist  her,  she  has  no  need  of  the 
money,  and  her  application  should  be  denied  for  that  reason.  If 
she  can  establish  the  fact  of  marriage,  upon  the  preliminary  hear- 
ing, by  a  preponderance  of  evidence,  without  money,  she  can  as 
readily  establish  that  fact  upon  the  final  hearing  without  money. 
If  she  be  able  to  establish  the  fact  of  marriage  by  a  preponderance 
of  evidence  without  money,  then  she  need  not  go  to  the  trouble  of 
establishing  that  fact  until  the  final  hearing.  It  is  thus  made 
plain  that  the  entire  reason  of  the  rule,  the  principle  upon  which 
the  rule  rests,  is  all  gone  when  It  Is  held  that  the  fact  of  mar- 
riage, upon  the  preliminary  hearing,  must  be  established  by  a  pre- 
ponderance of  evidence.  It  may  be  admitted  that  the  conclusion 
declared  by  Justice  Temple  Is  supported  by  persuasive  reasons;  yet 
we  find  no  court  in  this  country  sustaining  the  proposition,  unless 
the  decision  in  McKenna  v.  McKenna,  70  111.  App.  340,  Is  that  case." 

The  learned  justice  then  cited,  quoted  from,  and  commented  upon 
Brinkley  v.  Brinkley,  50  N.  Y.  1S4,  10  Am.  Rep.  460,  Collins  v. 
CJollins,  71  N.  Y.  269.  274,  Vincent  v.  Vincent,  16  N.  Y.  Com.  Pleas, 
534,  and  Sharon  v.  Sharon,  75  Cal.  1,  45,  to  show  that  the  rule  ot 
law  declared  by  the  majority  opinion  as  to  the  quantum  of  evidence 
necessary  to  be  produced  by  the  wife  at  the  prellmluary  bearlnip 
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to  support  the  fact  of  marriage  is  opposed  to  the  great  weight  of 
authority.  "Yet  I  am  free  to  say,"  he  said,  "the  true  solution  of 
the  question  presents  difficulties  of  no  small  proportions— difficulties 
that  I  am  not  willing  to  meet  unless  necessity  demands  It,  and  here 
I  find  no  such  necessity;  for,  even  conceding  the  rule  of  law  to  be 
as  stated  hy  the  learned  writer  of  the  majority  opinion,  namely, 
the  marriage  must  be  established  by  a  preponderance  of  evidence, 
then,  under  such  rule,  this  order  should  be  affirmed. 

"The  reasons  for  the  affirmance  of  this  order  are  these:  Upon  the 
trial  of  any  issue  of  fact,  in  a  civil  action,  it  is  not  for  this  court 
to  say,  upon  appeal,  that  the  evidence  preponderates  in  favor  of 
the  plaintiff,  or  that  the  evidence  preponderates  in  favor  of  the  de- 
fendant. This  court  has  nothing  to  do  with  the  preponderance  of 
evidence.  It  has  so  decided  times  innumerable.  It  is  even  a  rule 
universally  invoked  by  this  court  against  the  defendant  in  criminal 
cases.  Under  all  authority  in  this  state,  it  Is  for  the  trial  court 
to  say  which  way  the  evidence  preponderates.  And,  when  that 
court  has  so  declared,  the  matter  of  preponderance  of  evidence  is 
forever  foreclosed  from  investigation  by  this  court.  Treating  this 
proceeding  for  alimony  and  suit  money  with  all  the  dignity  of  a 
civil  action,  conceding  that  it  is  to  be  tried  and  decided  exactly  by 
the  same  rules  of  law  as  any  civil  action,  then  the  only  question 
here  is.  Does  this  record  present  a  substantial  conflict  in  the  evi- 
dence as  to  the  fact  of  marriage?  And  this  question  is  not  to  be 
determined  by  the  great  number  of  witnesses  upon  the  one  side 
and  the  limited  number  upon  the  other,  for  It  is  often  the  case  that 
the  weaker  side  In  number  and  in  money  Is  the  stronger  in  right. 
Hence,  the  fact  that  the  plaintiff  Is  an  Indian  woman,  and  her  son 
an  illegitimate  son,  furnishes  no  reason  why  this  court  may  cast 
aside  their  evidence.  Either  as  matter  of  law  or  matter  of  fact, 
it  cannot  be  said  that  an  Indian  woman,  or  an  Illegitimate  son,  is 
not  to  be  believed  under  oath. 

"Let  us  pause  a  moment  to  look  at  the  evidence.  A  great  portion 
of  it  is  without  substantial  conflict,  as  follows:  Hite  lived  with  this 
woman  for  twenty-flve  years.  During  that  time  he  furnished  her 
with  all  the  necessaries  of  life.  He  gave  her  a  house  In  which  to 
live.  He  was  the  father  of  her  child.  His  sister  visited  her  at  this 
house  and  slept  with  her.  His  nephews  visited  her  at  this  house, 
ate  at  her  table,  and  addressed  her  as  'Aunt  Lucy.'  He  sent  her 
illegitimate  son  to  school,  and  paid  the  expenses  of  his  schooling. 
He  treated  this  son  as  his  own  son,  and  he  was  always  considered 
and  reputed  in  the  neighborhood  to  be  the  stepson  of  defendant 
Hite.  In  addition  to  this  uncontradicted  evidence  we  have  the  tes- 
timony of  Thomas  Gibbs,  the  illegitimate  son,  to  the  effect  that  the 
plaintiff  is  known  far  and  near  throughout  the  southern  part  of 
California  as  the  wife  of  John  R.  Hite;  that  defendant  has  intro- 
duced plaintiff  as  his  wife,  and  held  her  out  to  the  world  as  his 
wife  continuously;  that  defendant's  relatives  and  friends  have  asso- 
ciated freely  with  plaintiff  and  visited  plaintiff  as  the  wife  of  de- 
fendant. We  also  have  the  testimony  of  one  Westfall,  to  the  effect 
that  plaintiff  and  defendant  were  known  in  that  neighborhood  and 
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adjoining  counties  as  husband  and  wife;  that  the  plaintiff  was 
everywhere  called  'Mrs.  Hlte,'  and  'Lucy  Hite,  wife  of  John  R.  Hite,' 
and  that  plaintiff  and  defendant  held  themselves  out  to  the  world 
and  were  always  treated  as  husband  and  wife.  Prom  this  con- 
densed statement  of  the  showing  made  by  the  plaintiff,  I  feel  en- 
tirely  satisfied  In  saying  that  she  Is  entitled  to  alimony  and  suit 
money,  in  order  that  she  may  be  able  to  meet  the  defendant  squarely 
at  the  trial  of  the  case  upon  the  issue  of  marriage  or  no  marriage. 
"I  utterly  fail  to  comprehend  how  it  may  be  said  from  the  record 
that  the  trial  Judge  decided  this  case  upon  a  wrong  theory.  There 
Is  not  a  word  in  the  record  to  Indicate  it.  Upon  the  contrary,  the 
fact  that  the  hearing  was  had  after  notice  to  the  other  side,  and 
that,  upon  such  hearing,  defendant  introduced  a  great  mass  of  evi- 
dence to  support  his  claim  of  no  marriage,  indicates  convincingly 
to  my  mind  that  the  trial  Judge  heard  and  decided  the  case  upon 
the  right  theory,  and  that  his  conclusion  was  based  upon  all  the 
evidence  placed  before  him  by  both  parties  to  the  litigation.  I 
think  the  order  should  be  affirmed." 

MARRIAGE  AND  DIVORCE— ALIMONY— COUNSEL  FEES- 
NECESSITY  OF  MARRIAGE.— No  alimony  will  be  granted,  either 
permanent  or  temporary,  unless  the  parties  were  validly  married: 
See  monographic  note  to  Methvin  v.  Methvin,  60  Am.  Dec.  669,  on 
alimony,  and  its  allowance.  It  cannot  be  granted  where  there  Is  no 
marriage:  Werner  v.  Werner,  59  Kan.  399,  68  Am.  St.  Rep.  372. 
Alimony  and  counsel  fees  cannot  be  decreed  except  in  a  case  speci- 
fied in  the  statutes:  KeUey  y.  Kelley,  161  Mass.  Ill,  42  Am.  "St. 
Rep.  389. 

MARRIAGE  AND  DIVORCE— ALIMONY  AND  SUIT  MONEY 
WHERE  MARRIAGE  IS  DENIED —If  the  answer  In  an  action  for 
a  divorce  by  an  alleged  wife  denies  the  marriage,  temporary  ali- 
mony and  expense  money  will  not  be  allowed  until  the  plaintiff 
mnlves  out  a  reasonably  plain  case  as  to  the  existence  of  the  mar- 
riage. Its  averment  and  denial  in  the  pleadings  do  not  bind  the 
coui-t,  and.  If  a  fair  presumption  of  fact  is  raised  by  the  proofs  pre- 
sented, the  court  has  power  to  make  the  allowance.  It  is  not  neces- 
sary that  it  be  established  so  conclusively  as  would  be  required 
for  the  ultimate  purposes  of  the  action:  Bardin  v.  Bardln,  4  S.  Dak. 
305,  46  Am.  St  Bep.  791.  and  note. 


De  Groot  v.  Peters. 

[124  California,  i06.] 

INJUNCTION  AGAINST  ANNOYING  CONDUCT  OF  DIS- 
CHARGED EMPLOYE.  WHO  ASSUMES  TO  ACT  AS  PARTNER 
—INSOLVENCY.— A  person  who  is  merely  employed  as  a  salesman 
in  a  business,  upon  a  salary*,  with  a  right  to  a  share  of  the  net 
profits,  if  any,  but  who  is  discharged  for  neglect  of  duty,  and  who, 
claiming  to  be  a  partner  of  his  employer,  with  a  partner's  rights, 
afterward  persists  in  annoying  conduct,  such  as  Intruding  upon  the 
business  premises,  interfering  with  the  owner's  affairs,  assuming 
control  over  the  business,  and  Intercepting  money  due  to  the  owner. 
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may  be  enjoined  from  continuing  such  conduct,  especially  where 
he  is  admittedly  insolvent,  as  there  Is  no  adequate  remedy  at  law. 

REAL  PROPERTY— DISCHARGED  EMPLOYE'S  RIGHT 
OF  FREE  ACCESS  TO  STORE  IN  WHICH  HE  CLAIMS  A 
SHARE  OF  PROFITS.— A  person  who  is  merely  employed  as  a 
salesman  in  a  store,  upon  a  salary,  and  who  is  discharged  for  ne- 
glect of  duty,  is  not  entitled,  by  virtue  of  his  right  to  a  share  of  the 
net  profits,  if  any,  to  be  allowed  free  access  to  the  premises,  in  order 
to  protect  his  interest  therein,  if  the  existence  of  such  profits  is 
denied,  and  It  is  not  shown  that,  if  there  are  such  profits,  his  pres- 
ence in  the  store  Is  necessary  for  the  protection  of  his  share  thereof. 

Fuller  &  Burnett,  for  the  appellant. 

J.  Noonan  Phillips  and  Goodrich  &  McCutchen,  for  the  re- 
spondent. 

-*»«  BRITT,  C.  Plaintiff  alleged  in  his  complaint  in  this 
action  that  himself  and  defendant  are  partners  under  the  name 
of  the  Buffalo  Woolen  Company,  constituted  such  by  an  agree- 
ment in  ^^'^  writing,  engaged,  it  seems,  in  the  business  of  mer- 
chant tailors;  and  upon  information  and  belief  he  charged  that 
defendant  committed  divers  specified  acts  of  misconduct  in  the 
course  of  said  business;  wherefore  he  prayed  a  dissolution  and 
an  accounting.  Defendant  answered,  denying  any  partnership 
with  plaintiff,  and  exhibiting  a  contract  in  writing  between 
them,  by  the  terms  whereof  (as  the  court  below  seems  to  have 
interpreted  it,  and  we  think  correctly)  the  plaintiff  was  em- 
ployed by  defendant  as  a  salesman  upon  a  salary  in  said  busi- 
ness, with  a  right  to  one-fourth  of  the  net  profits,  if  any,  but 
was  not  made  a  partner  with  defendant.  At  the  time  of  filing 
such  answer  defendant  filed  also  a  sworn  cross-complaint,  in 
which  he  averred,  among  other  things,  that  the  written  eon- 
tract  exhibited  in  his  answer  is  the  same  agreement  mentioned 
in  plaintiff's  complaint;  that  plaintiff  was  in  his  employ  as  a 
salesman,  and  that  after  the  commencement  of  this  action  plain- 
tiff neglected  his  duties  in  that  capacity  and  harassed  defend- 
ant in  the  conduct  of  his  business,  and  that  defendant  discharged 
him;  that  nevertheless  plaintiff  holds  himself  out  to  the  public 
as  a  partner  in  said  business  and  intrudes  into  defendant's  office 
and  place  of  business  and  there  remains,  interfering  with  de- 
fendant's affairs;  that  he  has  collected  money  from  the  patrons 
of  defendant,  due  to  the  latter,  and  converted  it  to  his  own  use; 
that  he  claims  the  right  to  do  these  things  as  a  partner  in  the 
business,  and  threatens  and  intends  to  continue  such  acts,  con- 
trary to  the  will  of  defendant;  and  that  plaintiff  is  insolvent. 
Defendant  prayed  an  injunction  to  restrain  the  continuance  of 
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said  conduct  of  plaintiflF,  and  the  court  granted  the  writ.  After- 
ward plaintiff  answered  the  cross-complaint,  denying  some  of 
its  averments,  and  reasserting  his  status  as  a*  partner;  hut  he 
did  not  deny  that  his  alleged  contract  of  partnership  is  con- 
tained in  the  instrument  descrihed  in  the  pleadings  of  defend- 
ant, or  that  he  attempts  to  participate  in  the  management  of 
the  business,  or  that  he  is  insolvent.  He  moved  for  a  dissolu- 
tion of  the  injunction;  the  motion  was  heard  on  the  pleadings 
and  was  denied;  hence  this  appeal. 

The  main  insistence  of  plaintiff  is  that,  conceding  himself 
to  have  no  interest  as  a  partner,  yet  the  case  made  shows  that 
at  most  he  is  a  mere  trespasser  in  defendant's  store,  and  that 
^^  injunction  does  not  lie  to  restrain  him;  citing  Mechanics* 
Foundry  v.  Ryall,  75  Cal.  601.  This  case  is  clearly  distinguish- 
able from  that;  upon  the  defendant's  showing  (which  for  the 
purposes  of  this  appeal  must  be  said  to  be  quite  imperfectly 
repelled  by  plaintiff's  answer  to  the  cross-complaint)  it  appears 
that  plaintiff  is  not  only  a  trespasser  upon  the  premises  of  de- 
fendant, but  assumes  a  control  over  his  business,  intercepts 
moneys  due  to  him,  and  holds  himself  out  to  the  public  as  a 
partner  having  the  right  to  do  these  things.  Bodily  ejection  of 
plaintiff  from  the  premises  would  not  necessarily  prevent  the 
continuance  of  such  injuries;  nor  would  an  action  for  damages 
afford  adequate  relief,  for  the  reasons,  among  others,  that  it 
would  be  extremely  difficult  to  ascertain  in  pecuniary  terms  the 
amount  of  damage,  and  that  plaintiff  is  admittedly  insolvent. 
No  authority  in  point  is  brought  to  our  notice,  but  the  follow- 
ing illustrate  in  some  measure  the  principles  which  should  gov- 
ern here:  Kellogg  v.  King,  114  Cal.  378,  55  Am.  St.  Rep.  74; 
Routh  V.  Webster,  10  Beav.  561;  Brass  etc.  Works  Co.  v.  Pajme, 
60  Ohio  St.  115;  Bates  on  Partnership,  sees.  772,  990;  Parsons 
on  Partnerships,  4th  ed.,  sec.  216. 

Plaintiff  also  contends  that  in  any  event  he  should  have  been 
allowed  free  access  to  the  store  in  order  to  protect  his  interest 
in  the  net  profits  of  the  business.  On  that  point  it  is  sufficient 
to  say  that  the  defendant  averred  positively  in  his  pleadings 
that  the  business  never  yielded  any  net  profit,  and  offered  to 
submit  his  books  and  all  his  transactions  to  scrutiny  in  support 
of  his  assertion;  and  the  plaintiff  showed  no  reason  why,  if  there 
were  such  profits,  his  presence  in  the  store  is  necessary  for  the 
protection  of  his  share  thereof. 

The  order  appealed  from  should  be  affirmed. 

Gray,  C,  concurred. 
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For  the  reasons  given  in  the  foregoing  opinion  the  order  ap- 
pealed from  is  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 

INJUNCTION  —  INSOLVENCY.  —  REPEATED  TRESPASSES, 
PETTY  ANNOYANCES,  et  cetera,  may  sometimes,  when  accom- 
panied by  other  acts  or  facts,  be  made  the  basis  for  a  permanent 
Injunction:  Kern  v.  Field,  68  Minn.  317,  64  Am.  St.  Rep.  479.  The 
insolvency  of  a  trespasser  is  an  important  element  in  determining 
whether  or  not  an  injunction  should  be  granted:  Carney  v.  Hadley, 
32  Fla.  344,  37  Am.  St.  Rep.  101,  and  note.  An  injunction  may 
issue  to  restrain  a  trespass  where  the  defendant  is  insolvent,  and 
the  injury  to  the  complainant's  property  would  be  otherwise  Ir- 
reparable: Notes  to  Lewis  v.  North  Kensington,  27  Am.  St  Rep. 
727;  Carney  v.  Hadley,  87  Am.  St  Rep.  109. 


Merchants'  Ad-Sion  Company  v.  Sterling. 

[124  Gaufobmia,  429.] 

CONTRACn:  IN  RESTRAINT  OF  TRADE— WHEN  VOID- 
BUSINESS  OF  BILL  POSTING.— Under  a  statute  providing  that 
every  contract  by  which  any  person  is  restrained  from  exercising 
a  lawful  business  of  any  kind  is  to  that  extent  void,  a  contract  not 
to  engage  in  the  business  of  bill  posting,  which  is  a  lawful  busi- 
ness, is  an  agreement  in  restraint  of  trade,  and  is  therefore  void. 

GOODWILL  OF  CORPORATION— TRANSFER  OF,  BY 
STOCKHOLDER,— A  stockholder  of  a  corporation  cannot  transfer 
its  goodwill,  even  If  goodwill,  as  property,  pertains  to  a  corporation. 

CONTRACT  IN  RESTRAINT  OF  TRADE-WHEN  VOID- 
BUSINESS  OF  BILL  POSTING— GOODWILL.— An  agreement  by 
a  vendor  of  stock  in  a  corporation  engaged  in  the  business  of  bill 
posting,  and  other  methods  of  advertising,  to  abstain  from  carrying 
on  a  similar  business,  in  the  same  city,  so  long  as  the  vendee,  or  his 
successor  in  interest,  shall  carry  on  a  like  business  therein,  is  de- 
clared by  the  statute  of  California  to  be  void,  as  in  restraint  of 
trade,  and  is,  therefore,  not  enforceable.  The  element  of  goodwill 
is  not  present  in  such  a  transaction. 

GOODWILL  OF  CORPORATION— SALE  OF,  BY  STOCK- 
HOLDER—ESTOPPEL.— Although  a  stockholder  in  a  corporation 
pretends  to  dispose  of  the  goodwill  of  the  corporate  business,  with 
a  sale  of  his  stock,  yet  the  vendee  must  be  presumed  to  know  that 
he  has  no  vendible  interest  in  such  goodwill.  The  vendor,  therefore. 
Is  not  estopped  from  denying  the  existence  of  such  interest 

PLEADING— ILLEGALITY  OF  CONTRACT  IS  AVAILA- 
BLE ON  DEMURRER— WHEN— INJUNCTION.— If  It  appears 
from  the  face  of  the  complaint  that  a  contract  is  void  as  being  in 
restraint  of  trade,  the  complaint  is  demurrable  for  insuflaciency  of 
facts.  The  maxim.  Ex  turpi  causa  non  oritur  actio,  applies  in  such 
a  case,  where  an  injunction  is  sought  to  restrain  the  defendant  from 
engaging  in  business  contrary  to  the  terms  of  a  void  contract 

Fuller  &  Burnett,  for  the  appellant. 

Davis  &  Rush,  for  the  respondent. 


May,  1899.]    Merchants'  Ad-Siqn  Co.  v.  Sterlino.  95 

**®  CHIPMAN,  C.  Injunction  to  restrain  defendant  from 
engaging  in  the  business  of  advertising.  It  is  alleged  that  plain- 
tiff is  a  corporation  engaged  in  the  business  of  bill  posting  and 
other  methods  of  advertising  in  the  city  and  county  of  Los  An- 
geles; that  about  August  20,  1896,  defendant  owned  eighty 
shares  of  the  capital  stock  of  plaintiff  company,  and  was  actively 
engaged  in  the  management  of  plaintiff's  said  business;  about 
September  15,  1896,  he  transferred  without  consideration  sixty 
of  said  eighty  shares  to  his  wife  in  trust  for  himself  and  his 
sole  use  and  benefit,  and  for  the  purpose  of  concealing  the  true 
ownership  of  said  sixty  shares;  on  August  12,  1897,  he  sold, 
by  written  contract,  for  a  good  and  valuable  consideration,  to 
one  Wilshire  "all  his  interest,  direct  and  indirect,  in  the  plain- 
tiff, and  his  interest  in  the  goodwill  of  the  business  of  plain- 
tiff, and  said  defendant  in  said  contract,  for  a  good  and  valu- 
able consideration  to  him  in  hand  paid  by  said  Wilshire,  agreed 
to  and  with  said  Wilshire  that  he  would  not  conduct,  nor  assist 
in  the  conduct  of,  bill  posting  in  said  city  of  Los  Angeles  so 
long  as  said  Wilshire,  or  any  person  deriving  title  to  said  good- 
will from  him,  should  carry  on  a  like  business  therein";  on  Janu- 
ary 20,  1898,  Wilshire  transferred  the  contract  of  August  12th 
to  plaintiff.  The  complaint  then  alleges  the  formation  of  the 
Los  Angeles  Bill  Posting  Company,  a  corporation,  about  Janu- 
ary 17,  1898,  in  said  city  and  county,  its  business  in  part  being 
similar  to  that  of  plaintiff's,  and  that  since  said  date  it  ^^  has 
been  so  engaged;  that  defendant,  in  violation  of  his  said  agree- 
ment, helped  to  form  the  Los  Angeles  Bill  Posting  Company, 
and  became  a  stockholder  therein,  and  conducted,  and  assisted 
to  conduct,  its  business,  and  is  its  principal  manager,  and  said 
company  has  thereby  been  enabled  to  enter,  and  has  so  entered, 
into  successful  competition  with  plaintiff  in  the  bill  posting 
business  in  said  city,  and  that  without  the  services  of  defendant 
said  company  could  not  have  been  able  successfully  to  compete 
with  plaintiff  in  its  said  business.  Plaintiff  seeks  damages  and 
to  restrain  defendant  from  conducting  or  assisting  in  conduct- 
ing the  business  of  the  Los  Angeles  Bill  Posting  Company.  A 
demurrer  to  the  complaint  for  insufficiency  of  facts  and  for 
ambiguity  and  uncertainty  was  sustained,  and  the  court  gave 
judgment  for  defendant  without  leave  to  amend,  from  which 
this  appeal  is  prosecuted.    Eespondent  has  filed  no  brief. 

The  principal  question  presented  by  appellant  is  as  to  the 
validity  of  the  contract  between  defendant  and  Wilshire.  The 
allegation  of  the  complaint  is  that  defendant  sold  his  interest 
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in  the  goodwill  of  the  husiness  of  plaintiff  corporation,  in  con- 
sideration of  which  he  agreed  not  to  conduct  or  assist  in  con- 
ducting the  business  of  bill  posting  in  which  plaintiiBE  was  en- 
gaged. 

There  is  no  allegation  that  defendant  had  any  interest  in  such 
goodwill,  unless  from  the  ownership  of  certain  shares  of  the 
corporation  it  may  be  so  inferred. 

Section  1673  of  the  Civil  Code  reads  as  follows:  'TEvery  con- 
tract by  which  anyone  is  restrained  from  exercising  a  lawful 
profession,  trade,  or  business  of  any  kind,  otherwise  than  is  pro- 
vided by  the  next  two  sections,  is  to  that  extent  void."  Sec- 
tion 1674  of  the  Civil  Code  provides  as  follows:  "One  who  sells 
the  goodwill  of  a  business  may  agree  with  the  buyer  to  refrain 
from  carrying  on  a  similar  business  within  a  specified  county, 
city,  or  part  thereof,  so  long  as  the  buyer,  or  any  person  deriving 
title  to  the  goodwill  from  him,  carries  on  a  like*  business  there- 
in." Section  992  of  the  Civil  Code  defines  the  goodwill  of  a 
business  to  be  "the  expectation  of  continued  public  patronage," 
and  "is  property  transferable  like  any  other  property*':  Civ. 
Code,  sec.  993.  "One  who  sells  the  goodwill  of  a  **^  business 
thereby  warrants  that  he  will  not  endeavor  to  draw  off  any  of 
the  customers":  Civ.  Code,  sec.  1776.  "A  partner,  as  such,  has 
not  authority  to  do  any  of  the  following  acts,  unless  the  co- 
partners have  wholly  abandoned  the  business  to  him,  or  are 
incapable  of  acting;  ....  2.  To  dispose  of  the  goodwill  of  the 
business":  Civ.  Code,  sec.  2430.  But  "partners  may,  upon  or 
in  anticipation  of  a  dissolution  of  the  partnership,  agree  that 
none  of  them  will  carry  on  a  similar  business  within  the  same 
city  or  town  where  the  partnership  business  has  been  transacted, 
or  within  a  specified  part  thereof":  Code  Civ.  Proc,  sec.  1675. 
These  constitute  all  the  statutory  provisions  upon  the  subject 
of  goodwill  and  restraint  of  trade  which  bear  upon  the  question. 

It  is  conceded  by  appellant,  what  is  obviously  true,  that  a 
stockholder  cannot  transfer  the  goodwill  of  the  corporation. 
In  the  case  of  Spring  Valley  Water  Works  v,  Schottler,  62  Cal. 
69,  118,  it  was  said:  *^t  is  contended  that  goodwill  enters  into 
and  forms  an  element  in  the  value  of  the  shares  of  stock.  No 
case  has  been  produced  to  us,  nor  have  we  been  able  to  find 
any,  holding  or  even  intimating  that  this  is  so.  We  find  no 
euch  element  of  value  in  the  least  hinted  at  by  anyone  who  has 
written  on  the  subject,  nor  has  any  such  been  called  to  our  at- 
tention. We  cannot  recognize  any  such  element  as  giving  value 
to   shares  in  a  trading   corporation.    It  would  be   strange  to 
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predicate  goodwill  as  pertaining"  to  or  extending  to  an  abstrac- 
tion, to  an  'artificial  being,  invisible,  intangible,  and  existing 
only  in  contemplation  of  law.*  '*  Apparently  conceding  the  cor- 
rectness of  these  views,  counsel  for  appellant  insist  that  "where 
a  stockholder  has  been  actively  engaged  in  the  management  of 
the  business  of  the  corporation  he  surely  has  the  privilege  of 
increasing  the  vendibility  of  his  stock  by  being  able  to  agree 
with  the  buyer  that  he  will  refrain  from  carrying  on  a  similar 
business  to  that  heretofore  engaged  in  by  himself  and  the  cor- 
poration which  he  managed,  of  course  within  the  time  and  ter- 
ritorial limits  allowed  by  the  code.**  We  are  cited  to  the  fol- 
lowing well-considered  and  instructive  cases  as  showing  that 
the  statute  should  be  given  a  liberal  construction:  Brown  v. 
Kling,  101  Cal.  295;  City  Carpet  Works  v.  Jones,  102  Cal.  506; 
Meyers  v.  Merillion,  118  Cal.  352.  In  the  case  now  before  *** 
us,  there  seems  to  be  no  room  for  construction.  Defendant,  as 
a  stockholder,  did  not  and  could  not  transfer  the  goodwill  of 
the  corporation,  assuming,  what  we  do  not  consider  it  necessary 
to  decide,  that  goodwill,  as  property,  pertains  to  a  corporation. 
The  element  of  goodwill,  therefore,  is  not  present  in  the  trans- 
action. The  statute  says  that  "one  who  sells  the  goodwill  of  a 
business  may  agree,**  et  cetera;  but  the  statute  also  says  that 
"every  contract  by  which  one  is  restrained  from  exercising  a 
lawful  ....  business  of  any  kind,  otherwise  than  is  provided 
by  the  next  two  sections  [in  which  the  above  provision  la 
stated],  is  to  that  extent  void.** 

Reading  the  sections  1G73  and  1674  together,  they  may  be 
briefly  paraphrased  as  follows:  Every  contract  by  which  anyone 
is  restrained  from  exercising  a  lawful  business  is  to  that  extent 
void,  except  where  he  has  sold  the  goodwill  of  a  business,  in 
which  case,  as  to  that  or  similar  business,  he  may  agree  not  to 
engage  therein  so  long  as  the  buyer  carries  on  a  like  business 
within  specified  limits.  It  is  not  a  question  whether  the  holder 
of  shares  of  a  corporation  should  be  permitted  to  enhance  their 
vendibility  by  agreeing  to  abstain  from  carrying  on  business 
similar  to  that  of  the  corporation,  within  the  limitations  pre- 
scribed; but  it  is  a  question  whether  such  an  agreement  is  not 
by  law  declared  to  be  void.  We  are  pointed  to  City  Carpet 
Works  V.  Jones,  102  Cal,  506,  where  it  is  said  that  "the  code 
introduces  no  new  principles;  it  simply  eliminates  from  the  con- 
troversy arising  upon  such  restrictions  the  question  as  to  what 
is  a  reasonable  territorial  limit.**  And  so  we  are  told  that  the 
code  commissioner*s  note  shows  that  this  one  question  of  terri- 
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torial  restriction  is  the  only  departure  from  common-law  prin- 
ciples sought  to  he  effected  by  the  code  provisions.  We  think 
the  code  provision  was  intended  to  and  in  fact  went  further 
than  is  here  suggested.  In  Vulcan  Powder  Co.  v.  Hercules 
Powder  Co.,  96  Cal.  510,  31  Am.  St.  Rep.  242,  the  rule  at  com- 
mon law,  even  as  finally  relaxed  and  applied,  was  said  to  he 
^'uncertain,  and  led  to  much  perplexing  legislation;  and  the 
law  upon  the  subject  in  this  state  is  now  declared  in  section 
1673  of  the  Civil  Code."  Referring  to  the  next  two  sections, 
it  was  said  that  they  merely  provide  that  "one  who  sells  the 
goodwill  of  a  business  may  agree  not  to  carry  on  a  similar  busi- 
ness ■*^*  within  a  specified  county  or  city;  and  that  in  anticipa- 
tion of  a  dissolution  of  a  partnership,  a  partner  may  agree  not 
to  carry  on  a  similar  business  within  the  city  or  county  where 
the  partnership  business  is  transacted."  These  latter  sections 
were  held  not  to  apply  because  the  case  did  not  fall  within  either 
one  of  the  exceptions — i.  e.,  being  the  sale  of  a  business  and 
its  goodwill  or  a  dissolution  of  a  partnership.  The  case  was 
determined  wholly  under  section  1673.  The  contract  there  in- 
volved was  held  to  be  void  as  in  restraint  of  trade.  The  cases 
cited  by  appellant  from  our  reports  and  other  cases  not  cited 
where  these  sections  have  been  referred  to,  are  cases  where  the 
business  and  goodwill  were  sold,  and  the  liberal  construction 
given  the  sections  was  in  aid  of  agreements  coming  within  the 
exceptions  of  and  permitted  to  be  made  by  the  code. 
-  It  seems  to  me  that  the  only  question  here  is,  as  it  was  in  the 
Vulcan  Powder  Company  case.  Was  the  contract  in  restraint  of 
trade? 

The  language  of  the  code  is  unmistakable:  "Every  contract 
by  which  one  [i.  e.,  any  person]  is  restrained  from  exercising  a 
lawful  ....  business  of  any  kind  ....  is  to  that  extent 
Toid."  The  allegation  is,  that  defendant  agreed  not  to  engage 
in  the  business  of  bill  posting,  which  is  a  lawful  business.  This 
■was  an  agreement  in  restraint  of  trade,  and  therefore  void. 

2.  But  it  is  said  that  defendant,  having  represented  by  his 
conduct  that  he  had  such  an  interest  in  the  business  and  good- 
will of  plaintiff  as  would  support  the  restraining  covenant,  and 
having  accepted  a  valuable  consideration  therefor,  he  is  now 
estopped  from  denying  the  existence  of  such  interest:  Citing 
Potter  V.  Ahrens,  110  Cal.  674.  In  the  case  cited,  the  contract 
purported  to  dispose  of  the  business  and  goodwill  of  manufac- 
turing and  vending  certain  articles  of  merchandise.  No  ques- 
tion arose  as  to  the  right  of  the  parties  to  dispose  of  the  good- 
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will.  Being  clothed  with  ownership  and  power  to  sell,  the  de- 
fendants were  clearly  estopped  to  deny  their  interest  in  what 
they  purported  to  sell.  In  the  case  here,  however,  it  is  con- 
ceded that  defendant  could  not  dispose  of  the  goodwill  of  the 
corporation.  Defendant  had  no  vendible  interest  in  that  good- 
will within  his  disposition,  and  this  the  plaintiff  must  be  pre- 
sumed to  have  known,  and  defendant  is,  therefore,  not  estopped. 
435  rpjjg  contract  being  void  as  in  restraint  of  trade,  and  it  bo 
appearing  from  the  face  of  the  complaint,  the  defense  is  avail- 
able on  demurrer.  The  maxim  Ex  turpi  causa  non  oritur  actio 
applies. 

It  is  advised  that  the  judgment  should  be  afi&nned. 

Britt,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  affirmed.  McFarland,  J.,  Temple,  J.,  Henshaw,  J. 

ILLEGAL  CONTRACTS  ARE  NOT  ENFORCEABLE:  Webb  v. 
Pulchlre,  3  Ired.  485,  40  Am.  Dec.  419;  and  a  contract  Is  Illegal  when 
It  Is  opposed  to  the  common  or  statutory  law:  Ohio  etc.  Trust  Co. 
V.  Merchants'  etc.  Trust  Co.,  11  Humph.  1,  53  Am.  Dec.  742;  Tatum 
V.  Kelley,  25  Ark.  209,  94  Am.  Dec.  717. 

ESTOPPEL  IN  PAIS.— AN  ACT  done  where  the  means  of  knowl- 
edge are  equally  open  to  both  parties  does  not  create  an  estoppel 
in  pals:  Blodgett  v.  Perry,  97  Mo.  263,  10  Am.  St  Rep.  307. 

PLEADING— DEMURRER— INSUFFICIENCY  OF  FACTS.— The 
adverse  party  may  demur,  under  the  code  system,  If  every  fact 
essential  to  the  claim  or  defense  is  not  stated:  Green  r.  Palmar,  10 
CaL  411,  76  Am.  Dec  492. 
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EXECUTION— SUPPLEMENTARY  PROCEEDINGS-APFI- 
DAVIT  FOR  EXAMINATION  OF  GARNISHEE— SUFFICIENCY 
OF.— An  aflSdarIt  for  an  order  for  the  examination  of  a  garnishee, 
containing  a  statement,  substantially  in  the  language  of  the  stat- 
ute, that  he  "has  property  of  said  judgment  debtor,"  Is  sufficient  to 
show  that  the  garnishee  has  such  property.  Such  statement  Is  not 
a  mere  conclusion  of  law. 

EXECUTION  —  SUPPLEMENTARY  PROCEEDINGS— IN- 
SUFFICIENCY  OF  AFFIDAVIT  FOR  EXAMINATION  OF  GAR- 
NISHEE—WAIVER  OF.— A  garnishee,  who  appears  and  answers, 
and  proceeds  to  a  hearing,  upon  a  citation  issued  on  an  affidavit 
for  an  order  for  the  examination  of  himself,  as  garnishee,  thereby 
waives  any  objection  to  the  insufficiency  of  the  affidavit 

EXECUTION— SUPPLEMENTARY  PROCEEDINGS— CON- 
STITUTIONALITY    OF     STATUTES    AUTHORIZING.— Statute* 
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which  previa*  for  proceedings  supplementary  to  execution  against 
persons  having  property  of  the  judgment  debtor  are  not  unconsti- 
tutional on  the  ground  that  no  provision  is  made  for  notice  to  the 
judgment  debtor  and  no  opportunity  given  him  to  be  heard. 

EXECUTION— SUPPLEMENTARY  PROCEEDINGS-CIVIL. 
DEATH— SUBJECTION  OF  CONVICT'S  PROPERTY  TO  PAY- 
MENT OF  DEBTS.— Civil  death  is  not  identical  with  physical  death, 
and  a  life  sentence  of  a  convict  does  not,  under  the  statutes  of  Cali- 
fornia, interfere  with  the  disposition  of  his  property,  or  the  taking 
of  it  to  pay  his  debts.  Hence,  a  court  has  jurisdiction  to  enforce 
an  execution  against  the  property  of  a  defendant  in  an  action,  who 
has  been  sentenced  to  the  state  prison  for  life,  on  a  charge  of  mur- 
der, though  the  judgment,  in  the  civil  action,  was  not  entered 
against  him  until  after  his  civil  death. 

EXECUTION— SUPPLEMENTARY  PROCEEDINGS— GAR^ 
NISHMENT  OF  PROPERTY  NOT  IN  CUSTODY  OF  LAW.— 
Money  obtained  by  a  chief  of  police  of  a  person  arrested  for  mur- 
der, not  at  the  time  of  his  arrest,  or  from  his  person,  but  after  the 
arrest,  from  the  cabin  of  the  prisoner,  who  told  the  chief  where 
to  find  the  money,  Is  not  property  In  custodia  legis,  although  In  the 
custody  of  an  officer  of  the  law,  where  It  had  no  connection  what- 
ever with  the  cause  of  the  arrest,  and  was  not  necessary  for  any 
purpose  as  evidence.  The  chief,  In  such  a  case.  Is  neither  more  nor 
less  than  the  bailee  of  the  prisoner,  and  such  money  may,  there- 
fore, be  reached  by  garnishment. 

Appeal  from  an  order  requiring  the  chief  of  police  of  the  city 
and  county  of  San  Francisco,  as  garnishee,  to  pay  moneys  under 
an  execution. 

J.  J.  Dunne,  assistant  district  attorney,  for  the  appellant. 
George  D.  Collins,  for  the  respondent. 

•"^  CHIPMAN,  C.  Action  for  the  value  of  certain  legal 
services  as  attorney-at-law  rendered  defendant  Haynes  by  plain- 
tiff's assignors.  Plaintiff  recovered  default  judgment  for  nine- 
teen hundred  and  twenty  dollars  on  June  21,  1898,  and  on  the 
same  day  a  writ  of  execution  was  duly  issued  in  the  action  and 
was  served  upon  appellant  Lees  June  22d,  as  garnishee.  Ap- 
pellant answered  as  follows;  "San  Francisco,  June  22,  1898. 
(Directed  to  the  sheriff.)  Dear  Sir:  Eeplying  to  your  process 
of  garnishment  ....  I  have  in  my  possession  no  moneys  .... 
belonging  to  Theodore  P.  Haynes,  ....  except  such  as  has 
come  into  my  possession  in  my  official  capacity  ....  by  rea- 
son of  said  ....  (defendant)  having  been  a  prisoner  in  my 
custody,  and  any  and  all  of  which  property  is  exempt  from  at- 
tachment or  execution  by  reason  of  its  having  come  into  my 
custody  in  the  manner  aforesaid.  Yours  respectfully,  I.  W. 
Lees,  Chief  of  Police.*'  Thereafter,  and  on  the  same  day,  plain- 
ti£E  filed  his  affidavit  in  the  court  praying  an  order  of  the  court 
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directed  to  the  said  Lees  to  show  cause  why  he  should  not  obey 
the  writ  of  execution.  On  June  27th  tho  judge  issued  an  order 
requiring  the  said  Lees  to  show  cause,  to  which  the  latter  made 
written  return  under  oath  July  1,  1898.  The  matter  was  heard 
upon  the  papers  and  upon  the  proofs  submitted  at  the  hearing, 
and  the  court  ordered  the  said  Lees  to  pay  over  to  the  sheriff 
the  sum  of  nine  hundred  and  foriiy-seven  dollars  and  forty-five 
cents.  The  appeal  is  from  this  order  and  is  here  upon  bill  of 
exceptions. 

On  March  23,  1898,  Lieutenant  Burke,  of  the  police  depart- 
ment of  San  Francisco,  was  shot  and  killed  by  defendant,  who 
was  promptly  arrested  and  brought  to  the  police  station,  where 
he  continually  proclaimed  that  the  men  who  had  visited  him  on 
the  occasion  of  the  lieutenant's  death  were  robbers  and  thieves, 
^*^^  and  that  the  lieutenant  was  not  an  oflRcer,  but  was  a  robber 
had  come  there  to  rob  him.    It  was  suggested  to  defendant 
t  these  persons  would  not  have  robbed  him  of  much  if  they 

d  robbed  him,  whereupon  he  disclosed  the  fact  that  he  had 
ney  hid  away  and  buried.     To  determine  whether  this  was  a 

ere  delusion  appellant  went  to  defendant's  cabin,  taking  de- 

ndant  with  him.     A  search  was  made  under  defendant's  di- 
ection,  and  under  the  cabin  floor  a  considerable  sum  of  money 

as  unearthed  and  some  jewelry  contained  in  tin  cans.  Appel- 
ilant  believed,  from  the  persistent  claim  of  defendant  that  he 
^^wslb  about  to  be  robbed,  and  from  his  conduct  in  the  matter, 
that  some  question  was  raised  as  to  defendant's  sanity,  and  that 
whether  the  existence  of  this  money  was  or  was  not  a  mere  de- 
lusion was  a  material  fact  bearing  upon  defendant's  sanity.  It 
seems  that  defendant  stated  with  great  accuracy  just  what  he 
had  buried  away  in  each  tin  can,  and  it  was  thought  by  appel- 
lant that  to  that  extent  this  knowledge  showed  that  he  was 
sane;  and  it  was  claimed  by  appellant  that  the  money  so  seized 
was  necessary  evidence  to  be  used  at  the  trial,  and  hence  could 
not  be  taken  by  attachment.  It  is  not  disputed  that  the  money 
belonged  to  defendant.  His  examination  took  place  on  April 
11,  1898,  and  his  trial  began  on  June  8th  following;  he  was  con- 
victed on  June  13th  and  was  sentenced  to  imprisonment  for 
life. 

1.  It  is  claimed  that  the  affidavit  of  plaintiff  for  the  order 
of  examination  is  fatally  defective,  because  it  fails  to  state  facts 
showing  that  the  garnishee  has  property  of  the  judgment  debtor; 
that  the  statement  in  the  affidavit  that  such  garnishee  *Tia8 
property  of  said  judgment  debtor,"  et  cetera,  is  a  mere  conclu- 
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sion  of  Ixw,  and  bence  the  affidavit  is  a  nullity  and  the  order 
void. 

The  point  was  not  raised  at  the  hearing  in  the  superior  court. 
Appellant  appeared  and  answered,  and  proceeded  to  the  hearing 
upon  the  citation  issued  upon  this  affidavit,  and  appellant  must 
be  held  to  have  waived  any  objection  to  its  sufficiency.  Further- 
more, we  think  the  affidavit  was  a  substantial  compliance  with 
Beetion  717  of  the  Code  of  Civil  Procedure. 

2.  It  is  further  claimed  that  sections  717  and  719  of  the  Code 
of  Civil  Procedure  are  unconstitutional  for  the  reason  that  no 
provision  is  made  for  notice  to  the  judgment  debtor  and  no  op- 
portunity ^^^  given  him  to  be  heard.  The  question  has  been 
otherwise  decided  by  this  court:  High  v.  Bank  of  Commerce,  95 
Cal.  386,  29  Am.  St.  Rep.  121. 

3.  It  is  claimed  that  defendant  was  civilly  dead  when  the  order 
was  made,  and  the  court  was  without  jurisdiction  to  make  the 
order:  Citing  Pen.  Code,  sees.  673-675.  By  section  673  ''a  sen- 
tence of  imprisonment  in  a  state  prison  for  any  term  less  than 
for  life  suspends  all  the  civil  rights  of  the  person  so  sentenced." 
By  section  674  "a  person  sentenced  to  imprisonment  in  the 
state  prison  for  life  is  thereafter  deenied  civilly  dead."  By  sec- 
tion 675  it  is  provided:  "That  the  provisions  of  the  last  two 
preceding  sections  must  not  be  construed  to  render  the  persona 
therein  mentioned  incompetent  as  witnesses  upon  the  trial  of 
a  criminal  action  or  proceeding,  or  incapable  of  making  and  ac- 
knowledging a  sale  or  conveyance  of  property."  Section  677 
provides:  "No  conviction  of  any  person  for  crime  works  any  for- 
feiture of  any  property,  except  in  cases  in  which  forfeiture  is  ex- 
pressly imposed  by  law."  Under  a  statute  similar  to  section 
674  it  was  held  in  Estate  of  Nerac,  35  Cal.  392,  95  Am.  Dec. 
Ill,  that  the  suspension  of  the  civil  rights  of  the  person  sen- 
tenced to  imprisonment  in  a  state  prison  for  a  term  less  than 
life  did  not  suspend  the  civil  rights  of  his  creditors,  and  that 
they  still  had  the  right  to  subject  the  property  of  the  person 
BO  sentenced  to  the  satisfaction  of  their  judgment;  and  that  no 
consequences  follow,  except  such  as  are  declared  by  the  statute. 
Appellant  invokes  the  rule  expressio  unius,  et  cetera,  and  argues 
that  the  consequences  of  civil  death  are  such  that  the  only  rights 
reserved  are  those  enumerated  in  section  675.  If  this  be  con- 
ceded as  to  the  person  sentenced,  still  it  does  not  follow  that 
the  creditors  lose  all  rights.  He  may  be  entitled  to  bring  an 
action,  but  actions  may  be  brought  against  him:  6  Am.  &  Eng. 
Ency.  of  Law,  65,  tit.  "Civil  Death,"  and  cases  cited.     The  pro- 
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ceeding  before  ns  is  not  against  the  defendant,  but  against  his 
creditor.  The  action  was  begun  before  defendant's  trial  on  the 
criminal  charge,  but  judgment  was  not  entered  until  after  his 
conviction.  But  we  think  plaintiff  had  a  right  to  enforce  the 
judgment  subsequently  entered.  We  cannot  agree  with  appel- 
lant that  civil  death  is  identical  in  law  with  physical  death. 
We  are  referred  to  Estate  of  Nerac,  35  Cal.  392,  95  Am.  Dec. 
Ill,  where  it  was  said:  "If  '^^*^  the  convict  be  sentenced  for  life 
he  becomes  civiliter  mortuus,  or  dead  in  law,  in  respect  to  his 
estate,  as  if  he  was  dead  in  fact."  That  case  called  for  no  ex- 
pression of  opinion  as  to  the  consequences  following  a  life  sen- 
tence, and  the  declaration  was  therefore  obiter.  Our  statute 
now  makes  the  life  convict  a  competent  witness  in  criminal 
actions  and  capable  "of  making  and  acknowledging  a  sale  or 
conveyance  of  property*':  Pen.  Code,  sec.  675.  If  he  may  sell 
his  property  we  can  see  no  reason  why  his  property  may  not  be 
taken  to  pay  his  debts. 

4.  Error  is  claimed  because  the  court  refused  to  admit  evi- 
dence that  at  the  trial  of  defendant  on  the  charge  of  murder  his 
counsel  interposed  the  plea  of  insanity.  There  was  no  claim 
made  by  appellant  at  the  hearing  of  this  citation  that  defendant 
was  in  fact  insane;  on  the  contrary,  appellant  expressly  refrained 
from  taking  that  position,  and  it  must  be  presumed  from  the 
fact  that  defendant  was  convicted  that  the  plea  of  insanity,  if 
offered,  did  not  prevail.  Appellant  was,  therefore,  not  preju- 
diced by  excluding  this  evidence,  even  if  it  were  material,  which 
we  do  not  think  it  was. 

6.  The  principal  question  presented  is  whether  the  money  was 
protected  from  process  because  in  custodia  legis. 

It  was  held  in  Hathaway  v.  Brady,  26  Cal.  581,  where  money 
is  deposited  with  the  sheriff  by  a  defendant  to  procure  the  re- 
lease of  an  attachment,  it  is  in  the  custody  of  the  law;  but,  as 
was  said  in  Kimball  v.  Kichardson-Kimball  Co.,  Ill  Cal.  386, 
this  is  true  because  the  money  thus  deposited  becomes  "a  symbol 
of  and  stands  in  place  of  the  attached  property."  In  the  Kim- 
ball case  it  was  said:  "It  is  only  where  property  is  lawfully  taken 
by  virtue  of  legal  process  that  it  is  in  the  custody  of  the  law, 
and  not  otherwise":  Citing  Oilman  v.  Williams,  7  Wis.  334,  76 
Am.  Dec.  219.  It  is  generally  held  to  be  the  law  that  property 
taken  from  a  prisoner  on  his  arrest  by  an  officer  charged  with 
that  duty  is  not,  while  in  the  hands  of  such  officer,  subject  to 
levy,  and  cannot  be  reached  by  the  process  of  garnishment,  the 
reason  being  that  to  hold  otherwise  would  lead  to  a  grave  abuse 
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of  criminal  process:  1  Freeman  on  Executions,  sec.  130  a;  3 
Freeman  on  Executions,  sec.  255.  Mr.  Freeman  says,  supra: 
"This  exception  is  not  strictly  on  the  ground  that  the  property 
is  in  the  custody  of  the  law,  for  the  charge  under  which  the 
arrest  was  made  may  ^^'^  not  relate  to  the  property  taken  from 
the  prisoner,  and  under  no  circumstances  could  it  affect  the  title 
thereto." 

In  the  case  here  the  money  was  not  taken  at  the  time  of  the 
arrest,  nor  from  the  person  of  the  defendant,  and  had  no  con- 
nection whatever  with  the  cause  of  the  arrest.  Appellant  came 
into  possession  of  it  by  direction  of  defendant,  and  with  his  con- 
Bent.  Appellant  is  neither  more  nor  less  than  the  bailee  of  de- 
fendant. He  does  not  hold  the  money  in  his  official  capacity, 
and  owes  no  duty  to  disburse  it  in  such  capacity,  and  we  think  it 
may  be  reached  by  garnishment:  Mechem  on  Public  Offices,  sec. 
876;  Waples  on  Attachment,  sec.  411,  citing  the  instructive  case 
Ex  parte  Hum,  92  Ala.  102,  25  Am.  St.  Eep.  23.  Appellant 
makes  the  shadowy  claim  that  the  money  was  necessary  at  the 
trial  to  aid  in  establishing  defendant's  sanity.  But  the  evi- 
dence is  that  it  was  not  introduced  at  the  trial,  and  it  appears 
to  us  it  was  in  no  sense  necessary  to  have  the  money  in  court 
to  show  the  fact  upon  which  appellant  relied  to  prove  defend- 
ant's sanity.  The  important  fact  was  that  he  told  with  accuracy 
how  much  money  he  had  and  where  it  could  be  found.  That 
could  be  conclusively  proved  without  profert  of  the  money  itself. 
Suppose  the  money  had  been  lost  by  or  stolen  from  appellant  be- 
fore the  trial  of  defendant;  would  there  have  been  any  difficulty 
in  proving  the  essential  fact  bearing  upon  defendant's  sanity? 
Certainly  not.  It  seems  to  us  quite  clear  that  this  money  was 
not  in  the  custody  of  the  law,  although  in  the  custody  of  an 
officer  of  the  law.  The  custody  of  the  officer  is  not  necessarily 
nor  alwaj'^s  the  custody  of  the  law.  We  are  not  called  upon  to 
Bay  under  what  circumstances  property  taken  from  or  belong- 
ing to  a  prisoner  will  be  protected  from  civil  process  in  civil 
actions  against  the  prisoner.  The  decisions  are  not  altogether 
harmonious  upon  the  question.  But  we  are  satisfied  that  the 
property  in  the  present  case  does  not  come  within  the  reason  of 
the  rule  and  ought  not  to  be  placed  within  its  operation. 

The  order  should  be  affirmed. 

Cooper,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  ii 
affirmed.  Henshaw,  J.,  Temple,  J.,  McFarland,  J. 
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EXECUTION  —  SUPPLEMENTARY  PROCEEDINGS.  —  THE 
SUFFICIENCY  OF  THE  AFFIDAVIT  In  proceedings  supplemental 
to  execution  is  discussed  in  the  monograpnic  note  to  Lathrop  v. 
Clapp,  100  Am.  Dec.  505,  on  proceedings  supplemental  to  execution. 
The  affidavit  need  not  specify  the  property  owned  by  the  debtor 
which  he  refuses  to  apply  to  the  satisfaction  of  the  judgment:  Ma- 
gruder  v.  Shelton,  98  N.  C.  545,  2  Am.  St.  Rep.  349. 

EXECUTION— SUPPLEMENTARY  PROCEEDINGS— CONSTI- 
TUTIONALITY.—Section  720  of  the  California  Code  of  Civil  Pro- 
cedure, which  purports  to  authorize  a  judge,  by  order,  to  permit  a 
judgment  creditor  to  Institute  and  maintain  an  action  against  an 
alleged  debtor  of  the  judgment  debtor.  Is  not  unconstitutional  and 
void  on  the  ground  that  the  debtor  has  no  notice  under  it  of  the 
supplementary  proceedings,  after  judgment,  affecting  his  rights  of 
property,  nor  on  the  ground  that  his  debtor  may  be  compelled  to 
pay  the  debt  twice:  High  v.  Bank  of  Commerce,  95  Cal.  386,  29  Am. 
St.  Rep.  121,  Compare  Horstman  v.  Kaufman,  97  Pa.  St  147,  39 
Am.  Rep.  802. 

CIVIL  DEATH— PROPERTY  RIGHTS.— A  convicted  felon  may 
be  sued  and  his  property  seized  by  his  creditors  after  conviction. 
He  may  also  dispose  of  It  by  will  or  deed.  Hence,  be  Is  neither 
dead  In  fact  nor  In  law:  Davis  v.  Lanlng,  85  Tex.  39,  34  Am.  St. 
Rep.  784.  For  an  exhaustive  discussion  of  this  subject.  In  many 
of  its  phases,  see  Avery  v.  Everett,  110  N.  Y.  317,  6  Am.  St.  Rep. 
868,  and  monographic  note  thereto  on  civil  death,  and  the  extent  to 
which  It  Is  recognized  in  America. 

PROPERTY  IN  THE  CUSTODY  OF  THE  LAW  IS  NOT  SUB- 
JEOT  TO  ATTACHMENT,  GARNISHMENT,  OR  EXECUTION: 
Hackley  v»  Swigert,  5  B.  Men.  86,  41  Am.  Dec.  256.  Compare  Holker 
y.  Hennessey,  141  Mo.  527,  64  Am.  St.  Rep.  524,  on  the  attachment 
or  garnishment  of  property  taken  from  a  prisoner.  But  custody  of 
the  law  is  such  custody  only  as  an  officer  has  a  right  to  assume  over 
specific  property  by  virtue  of  law,  or  by  virtue  of  the  mandate  con- 
tained in  his  writ:  Gilman  y.  Williams,  7  Wis.  829,  76  Am.  Dec.  219. 
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Smugqlbb  Union  Mining  Company  v,  Beoderiok. 

[2fi  COLOBASO,  16.] 

EVIDENCE EXPERT  TESTIMONY.— After  a  witness  has 

testified  what  Is  the  right  and  what  the  wrong  way  to  run  a  stope 
In  a  mine,  and  how  the  particular  stope  in  question  was  .run,  and 
has  accurately  described  the  place  in  which  plaintiff  was  working 
at  the  time  of  an  accident,  it  is  error  to  permit  such  witness  to 
answer  a  hypothetical  question  based  upon  such  testimony,  whether 
he  considers  such  stope,  thus  made,  an  ordinarily  safe  place  for  a 
man  to  work  in.  The  jury  are  just  as  well  qualified  to  determine 
such  question  as  the  witness,  and,  in  such  case,  opinion  evidence  is 
not  admissible. 

EVIDENCE— EXPERT  TESTIMONY.— If  the  question  under 
consideration  is  one  concerning  which  jurors  of  ordinary  capacity, 
experience,  and  accomplishments,  such  as  are  possessed  by  the  aver- 
age man,  are  competent  to  decide,  the  opinion  of  an  expert  Is  not 
admissible. 

APPELLATE  PRACTICE— REVERSIBLE  ERROR.— Re- 
versal of  a  judgment  must  be  directed  on  appeal,  unless  It  appears 
beyond  doubt  that  the  error  complained  of  did  not  and  could  not 
have  prejudiced  the  rights  of  the  complaining  party. 

Wolcott  &  Vaile,  for  the  appellant. 

J.  W.  Taylor,  for  the  appellee. 

*«  CAMPBELL,  J.  The  plaintiff  brought  this  action  to  re- 
cover damages  for  personal  injuries  sustained  by  him  while 
working  as  a  helper  for  a  timberman  in  a  certain  stope  of  the 
defendant's  mine,  which  were  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant  in  failing  to  construct  and 
carry  up  the  stope,  ^'^  in  which  the  injuries  were  received,  in 
ftn  ordinarily  safe  and  prudent  manner.    The  answer  denied  the 
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alleged  negligence,  and  pleaded  negligence  of  plaintiff  contribut- 
ing to  the  injury. 

Upon  the  evidence  submitted,  and  under  the  instructions  of 
the  court,  the  jury  returned  a  verdict  for  the  plaintiff,  upon 
which  the  court  entered  judgment,  to  reverse  which  the  defend- 
ant company  prosecutes  this  appeal. 

A  number  of  errors  have  been  assigned  and  discussed;  but, 
in  our  view,  it  is  necessary  to  consider  only  one  of  them,  for  its 
commission  necessitates  a  reversal  of  the  judgment.  Some  of 
the  other  questions  argued  are  not  properly  in  the  case,  and 
still  others  may  not  again  arise;  hence,  a  determination  of  them 
is  not  required. 

Counsel  for  the  plaintiff  called  as  a  witness  a  miner,  qualified 
to  speak  in  that  behalf,  to  testify  as  to  the  proper  manner  to 
carry  up  a  stope,  and  th«  witness  told  how  it  should  be  done. 
Then,  in  the  form  of  a  hypothetical  question,  based  upon  the 
testimony  showing  the  manner  in  which  the  stope  in  question 
was  constructed,  asked  of  the  witness  if  he  considered  such  a 
place,  thus  made,  an  ordinarily  safe  place  for  a  man  to  work  in,  to 
which  the  witness  replied  that  it  was  not  a  safe  place.  Substan- 
tially the  same  questions  were  asked  of  other  witnesses  by  the 
plaintiff,  and  the  same  answers  given. 

Such  evidence  was  inadmissible,  and  the  rulings  of  the  court 
thereupon  were  erroneous.  After  the  witnesses  had  fully  testi- 
fied what  was  the  right,  and  what  the  wrong,  way  to  run  a  stope, 
and  then  how  this  stope  was  run,  and  had  accurately  described 
the  place  in  which  plaintiff  was  working,  the  jury  were  just  as 
well  qualified  to  determine  whether  it  was  reasonably  safe  as 
were  the  witnesses  themselves.  Indeed,  it  was  the  very  thing 
which  the  jury  were  empaneled  to  determine.  It  was  not,  as 
was  the  question  in  Colorado  Midland  R.  R.  Co,  v,  O'Brien,  16 
Colo,  219,  a  question  involving  peculiar  skill  and  science.  In 
such  cases,  under  a  well-recognized  exception  to  the  general  rule, 
the  opinion  of  an  *®  expert  may  be  given.  This  is  because  of 
the  necessities  of  the  case.  But  where,  as  here,  the  question  was 
one  concerning  which  jurors  of  ordinary  capacity  and  expe- 
rience, and  accomplishments  such  as  are  possessed  by  the  aver- 
age man,  are  capable  and  competent  to  decide,  the  opinion  of  an 
expert  should  not  be  admitted. 

This  court  has  been  very  liberal — beyond  that  of  most  courts 
— in  admitting  testimony  of  this  character,  but  never,  under 
Buch  a  state  of  facts  as  this  record  discloses,  has  gone  to  the  ex- 
tent allowed  in  this  case.    When  the  witnesses  were  permitted 
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to  testify  what  was  the  right,  and  what  not  the  right,  way  to 
construct  the  stope,  certainly  that  was  as  far  as  they  should 
have  gone.  When  the  court,  over  defendant's  objection,  per- 
mitted them  to  draw,  as  an  inference,  from  this  testimony  that 
the  place  in  question  was  not  safe,  and  so  to  testify,  that  was 
an  usurpation  of  the  function  of  the  jury. 

That  the  error  committed  is  reversible  seems  also  well  settled 
by  the  authorities.  In  a  case  involving  the  same  principle,  this 
court  in  Denver  etc.  R.  R.  Co.  v.  Wilson,  12  Colo.  20,  used  this 
language:  "It  is  impossible  to  say  that  the  admission  of  this 
testimony  was  error  without  prejudice;  it  may  have  been  the 
very  thing  that  induced  the  jury  to  find  negligence  on  the  part 
of  the  defendant."  The  rule  upon  this  question  has  been  laid 
down  by  the  supreme  court  of  the  United  States  in  numerous 
cases  which  we  approve,  as  the  one  to  'be  followed  in  this  juris- 
diction. 

In  Deery  v.  Cray,  5  Wall.  795,  in  answer  to  the  argument  that 
a  judgment  should  not  be  reversed  when  the  error  complained 
of  works  no  injury,  Mr.  Justice  Miller,  speaking  for  the  court, 
says:  "But  whenever  the  application  of  this  rule  is  sought,  it 
must  appear  so  clear  as  to  be  beyond  doubt  that  the  error  did 
not,  and  could  not,  have  prejudiced  the  party's  rights." 

Expressly  reaffirming  these  announcements  of  the  rule  are 
Smiths  V.  Shoemaker,  17  Wall.  630;  Gilmer  v.  Higley,  110 
U.  S.  47;  Vicksburg  etc.  Meridian  R.  R.  Co.  v.  O'Brien,  119  U.  S. 
*®  -99,  where  this  phraseology  is  employed:  "It  is  well  settled 
that  a  reversal  will  be  directed  unless  it  appears,  beyond  doubt, 
that  the  error  complained  of  did  not  and  could  not  have  preju- 
diced the  rights  of  the  party."  Also  Mexia  v.  Oliver,  148  U.  S. 
664,  and  Boston  etc.  R.  R.  Co.  v.  O'Rielly,  158  U.  S.  334. 

Because  of  the  error  of  the  district  court  in  the  admission  of 
this  evidence,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial. 


EXPERT  TESTIMONY  as  to  a  matter  within  the  common  knowl- 
edge of  the  jury  is  inadmissible:  Alabama  Mineral  R.  R.  Co.  v.  .Tones, 
114  Ala.  519,  62  Am.  St.  Rep.  121,  and  note.  Monographic  note  to 
Hammond  v.  Woodman,  .66  Am.  Dec.  228.  When  the  relation  of 
facts  and  their  probable  results  can  be  determined  without  special 
skill  or  study,  the  facts  themselves  must  be  given  in  evidence,  and 
the  conclusiors  and  inferences  must  be  drawn  by  the  jury:  Stumore 
V.  Shaw,  68  Md.  11,  6  Am.  St.  Rep.  412. 

APPELLATE  PRACTICE— Error  is  presumptively  prejudicial, 
and  one  claiming  it  to  be  otherwise  must  show  its  innocuous  char- 
acter: Dayharsh  v.  Hannibal  etc.  R.  R.  Co.,  103  Mo.  570,  23  Am. 
St.  Rep.  900;  Central  R.  R.  etc.  Co.  v.  Vaughan,  93  Ala.  209,  30 
Am.  St  Rep.  50;  State  v.  Bowles,  146  Mo.  6,  69  Am.  St  Rep.  59& 
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HoTTBLL  V,  Farmers'  Protective  Association. 

[25  Colorado,  67.] 

DAMAGES— MEASURE    OF.— In   an  action   to   recover   for 

wrongfully  preventing  the  use  of  water  power  for  an  elevator,  the 

•  cost  of  substituting  steam  power  Is  the  proper  measure  of  damages. 

DAMAGES-AMOUNT  OF  RECOVERY-STIPULATION.— 
In  an  action  to  recover  damages,  recovery  to  a  date  subsequent  to 
the  time  of  bringing  the  action  may  be  permitted  If  the  parties 
have  stipulated  to  that  effect  In  case  any  damages  are  awarded. 

CONVEYANCES— COVENANTS  RUNNING  WITH  LAND- 
WATER  POWER  RIGHTS.— If  a  party  owning  a  mill  and  elevator 
situated  upon  adjoining  tracts  of  land,  the  elevator  being  operated 
by  water  power  from  the  mill  race  couuucted  to  the  elevator  by 
machinery  connected  with  and  part  of  the  mill  tract,  sells  and  con- 
veys the  elevator  and  tract  of  land  on  which  It  Is  situated,  together 
with  a  grant  of  perpeftial  water  power  to  operate  the  elevator,  and 
a  perpetual  use  of  all  machinery  necessary  to  the  successful  appli- 
cation of  the  water  power  to  such  purpose,  such  grant  conveys  not 
only  a  license  to  use  the  water  power,  but  the  right  to  have  that 
power  delivered  so  as  to  operate  the  elevator  without  further  cost 
than  the  purchase  price  paid.  Such  grant  Is  a  covenant  running 
with  the  land,  and  a  subsequent  purchaser  of  the  mill  and  mill 
tract  of  land  Is  obliged  to  fulfill  the  covenant.  If  the  mill  and 
machinery  are  destroyed  by  fire  subsequently  to  the  grant.  It  Is  stiU 
the  duty  of  the  owner  of  the  servient  estate  to  continue  to  furnish 
the  water  power  for  the  elevator. 

Action  to  compel  the  defendant  to  furnish  water  power.  On 
March  19, 1884,  B.  F.  Hottell  owned  two  adjacent  tracts  of  land, 
upon  one  of  which  was  situated  a  grain  elevator,  and  upon  the 
other  a  flouring  mill.  On  the  latter  tract  was  a  mill  race  and  at 
the  end  thereof  an  iron  pipe  conveying  water  on  to  a  water  wheel 
connected  with  the  mill  machinery,  thus  furnishing  the  motive 
power  for  the  mill,  and  by  a  sprocket  chain  connected  with  such 
machinery  power  was  transmitted  to  the  elevator.  On  the  day 
mentioned,  for  the  sum  of  twenty  thousand  dollars,  Hottell  con- 
Teyed  to  the  Farmers'  Protective  Association,  the  land  on 
which  the  elevator  was  situated,  and  the  perpetual  use  of  such 
water  power  and  all  machinery  necessary  to  apply  power  to  the 
elevator.  In  estimating  the  value  of  this  property,  the  ele- 
vator was  valued  at  one-half  of  the  sum  paid,  and  the  water  right 
and  use  of  machinery  at  a  like  sum.  On  August  24,  1886^ 
Hottell  sold  and  conveyed  to  the  defendant  company  the  tract 
of  land  containing  the  mill,  mill  race,  and  machinery,  by  quit- 
claim deed  containing  no  express  assumption  by  the  grantee  of 
Ifottell's  obligation  to  furnish  such  water  power.  On  July  10, 
1886,  such  mill  and  machinery  were  destroyed  by  fire;  the  mill 
was  Tebuilt  and  new  machinery  for  utilizing  such  water  power 
was  put  in  in  the  early  part  of  1887.    The  defendant  company. 
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soon  after  acquiring  possession,  denied  to  plaintiff,  and  excluded 
it  from,  the  use  of  such  water  power  and  machinery,  and  refused 
it  access  to  said  premises  for  the  purpose  of  availing  itself  of 
Buch  means  as  it  might  employ  to  make  application  of  such 
power,  although  the  defendant  company  had  actual,  as  well  as 
constructive,  notice  of  the  contents  of  the  deed  from  Hottell; 
and  of  plaintiff's  claim  to  the  use  and  benefit  of  such  water 
power  and  machinery,  and  of  such  use  from  the  time  of  its  pur- 
chase to  the  time  when  the  defendant  company  went  into  pos- 
session under  its  conveyance.  Plaintiff  recovered  judgment  for 
fiix  thousand  dollars*  damages  and  a  decree  establishing  its  right 
to  the  perpetual  use  of  the  water  power  and  machinery,  and  en- 
Joining  the  defendant  company  from  interfering  therewith,  and 
commanding  it  to  furnish  such  power  and  machinery  necessary 
to  enable  plaintiff  to  enjoy  such  use.    Defendants  appealed. 

W.  C.  Kingsley,  T.  J.  O'Donnell,  and  M.  Smith,  for  the  appel- 
lants. 

W.  H.  Smith  and  "W.  B.  Herr,  for  the  appellee. 

'^o  CAMPBELL,  C.  J.  Of  the  two  branches  of  this  case,  one 
relates  to  the  money  judgment.  Quite  independently  of  the 
other  questions  as  to  ''^  the  duty  of  the  defendants  to  furnish 
water  power,  it  is  clear  that  both  defendants  should  respond  in 
damages  for  the  wrongs  committed  by  them.  It  is  here  con- 
ceded that  the  plaintiff  company  had  the  right  to  the  use  of 
the  millrace  as  the  source  of  its  water  power,  though  the  extent 
of  the  right  as  claimed  is  denied. 

The  mill  race  was  on  the  defendants*  premises,  and  for  a 
series  of  years  they  obstructed  the  plaintiff  in  the  use  of  the 
original  appliances  for  delivering  power  to  its  elevator.  They 
denied  plaintiff  access  to  their  premises,  whereby  it  might  have 
availed  itself  of  other  means  of  transmission.  But  if  such  ac- 
cess had  been  permitted,  it  was  valueless,  because  the  defend- 
ants so  built  the  second  mill  over  the  point  of  fall  of  water  that 
its  benefits  could  be  utilized  only  in  connection  with  the  ma- 
chinery of  the  mill.  The  plaintiff,  thus  excluded  from  its  ad- 
mitted rights,  was  obliged  to,  and  did,  through  the  instrumen- 
tality of  a  steam-engine  and  its  appliances,  obtain  a  motive  power 
for  its  elevator.  The  rule  of  damages  adopted  by  the  trial  court 
-was  the  reasonable  cost  to  plaintiff  of  this  steam  power.  Upon 
confiicting  testimony  estimating  this  cost  from  fifty  cents  to 
four  dollars  per  day,  the  court  awarded  damages  in  the  sum  of 
«ix  thousand  dollars. 
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It  is  tme  that  defendants  make  the  point  that  the  court  erred 
in  not  limiting  damages  to  the  beginning  of  the  action,  but  al- 
lowed a  recovery  to  October  5,  1895,  the  time  when  the  second 
mill  was  burned.  This  point  might  be  good  were  it  not,  as  re- 
cited in  the  findings  and  decree,  the  parties  themselves  stipu- 
lated that  if  the  court  awarded  damages  at  all,  the  time  might 
be  extended  to  the  latter  date.  This  finding  as  to  the  amount 
of  damages,  as  well  as  all  other  findings  of  fact,  as  set  out  in 
the  foregoing  statement,  are  supported  by  the  evidence  and 
conclusive  upon  us  in  this  review. 

The  second  branch  presents  much  more  important  and  difficult 
questions.  For  convenience  it  may  be  resolved  into  two  sub- 
divisions, though  examination  of  the  one  involves  more  or  less 
consideration  of  the  other.  The  first  inquiry  is.  What  rights 
did  Hottell  sell  and  convey  to  the  plaintiff?  The  ''^  second,  the 
nature  and  extent  of  the  duty  and  liability  of  the  defendants 
to  the  plaintiff  in  the  matter  of  supplying  motive  power.  The 
defendants  contend  that  all  that  was  conveyed  was  a  mere  right 
to  use  water  from  the  mill  race  by  means  of  the  machinery  in 
existence  at  the  time  of  the  sale;  that  these  rights  were  in  the 
nature  of  a  license  only,  and  did  not  amount  to  an  easement. 
But  this  construction  is  altogether  too  narrow.  The  language 
does  not  import  such  meaning,  and  had  the  grantor  intended  to 
restrict  the  rights  conveyed,  either  as  to  time  or  extent,  he  would 
have  used  apt  words  of  limitation. 

Neither  could  it  have  been  the  intention  of  the  grantee  to 
pay  ten  thousand  dollars  for  something  that  could  be  enjoyed#at 
most,  during  the  wear  of  machinery,  which,  under  the  most  fa- 
vorable conditions,  could  last  only  for  a  brief  period.  We  must 
look  to  the  substance  of  this  transaction,  and,  if  necessary,  be- 
yond the  literal  terms  of  the  grant,  to  ascertain  the  intent  of  the 
parties  to  it;  and,  in  the  light  of  the  facts,  and  considering  the 
nature  of  the  rights  in  controversy,  we  are  clearly  of  the  opin- 
ion that  Hottell  sold,  and  the  plaintiff  bought,  not  merely  a 
water  power,  but  the  right  to  have  that  power  delivered  to  its 
elevator  so  as  to  operate  the  same,  and  without  any  further  cost 
to  it  than  the  purchase  price  paid.  There  is  no  limitation  in  the 
deed  restricting  the  utilization  of  water  power  to  any  particular 
machinery,  or  its  means  of  transmission  to  any  designated  mode; 
but  the  language  is  "the  use  of  water  from  that  mill  race  .... 
perpetually  to  furnish  power  to  operate  and  run  the  elevator; 
....  also  the  perpetual  right  to  use  of  all  the  machinery,"  not 
machinery  then  in  esse,  but  "all  the  machinery  necessary  to  the 
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snccessfiil  application  and  use  of  said  water  power  to  operate 
Bald  elevator/* 

This  naturally  leads  to  a  consideration  of  the  other  subdivi- 
sion concerning  the  nature  and  extent  of  defendants'  liability 
under  the  grant.  We  suppose  it  will  be  conceded  that,  in  legal 
effect,  this  grant  is  as  extensive  as  if  there  had  been  in  the 
deed  a  covenant  binding  the  grantor,  his  heirs,  and  assigns,  to 
furnish  perpetual  water  power.  Certainly,  '^^  both  upon  prin- 
ciple and  authority,  a  grantor's  obligation,  which  arises  from  an 
executed  agreement  in  the  form  of  a  grant,  is,  to  say  the  least, 
as  comprehensive  as  a  covenantor's  agreement  would  be  under  a 
covenant.  In  legal  contemplation  the  grant  is  as  burdensome 
to  the  grantor,  and  as  beneficial  to  the  grantee,  as,  in  these  par- 
ticulars, a  covenant  would  be  to  the  covenantor  and  covenantee. 

But,  the  defendants  say,  this  grant  transferred  to  the  plain- 
tiff a  mere  license;  that  the  thing  granted  was  in  the  nature 
of  a  personal  covenant,  binding  only  upon  Hottell,  and  if,  upon 
his  grantee  at  all,  only  so  long  as  the  mill  and  existing  machin- 
ery lasted;  and  when,  through  no  fault  of  the  owner,  they  were 
destroyed,  the  privilege  or  right  was  extinguished;  that  the 
right  did  not  constitute  an  easement;  in  short,  that  the  obliga- 
tion of  the  grantor  was  not,  in  effect,  a  covenant  running  with 
the  land. 

So  to  hold  manifestly  would  not  carry  out  the  intention  of 
the  parties.  It  is  not  reasonable  to  suppose  that  any  sane  man, 
capable  of  contracting,  would  pay  ten  thousand  dollars  for  a 
p^etual  water  power  and  a  perpetual  right  to  use  facilities  for 
its  transmission  from  where  it  was  generated  to  the  place  of 
application,  and  rely  solely  upon  the  personal  responsibility  of 
the  grantor  and  his  personal  representatives  for  a  fulfilment  of 
the  contract;  when  the  next  day  the  grantor  might  become 
bankrupt,  or  the  right  purchased  become  valueless  by  a  mere 
transfer  of  the  land  over  and  to  which  the  easement  in  ques- 
tion attaches.  The  fact  that  the  rights  conveyed  were  per- 
petual shows  that  they  would  continue  long  after  the  death  of 
the  grantor;  and  even  if  the  elevator  itself  should  have  burned, 
the  right  itself  was  not  lost;  and  to  enjoy  a  perpetual  right  such 
as  this  was  possible  only  in  connection  with  the  servient  estate, 
and  by  compelling  its  owner  to  keep  the  engagement,  whether 
he  be  the  grantor  or  his  assignee.  No  reasonable  man  would  be 
likely  to  trust  to  the  uncertain  chance  of  recovering  for  a  breach 
of  contract  from  the  grantor,  or  his  personal  representative. 
Moreover,  this  water  power  could  lawfully  be  supplied  only  by 
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the  owner  ^'*  of  the  land  to  which  the  easement  attached,  or  by 
some  one  acting  under  his  authority;  and  parties  would  not,  in  a- 
case  of  such  importance  as  this,  trust  to  a  personal  guaranty^ 
which  the  grantor  might  so  easily  put  beyond  his  power  to  per- 
form. The  intention  of  the  parties,  therefore,  unquestionably 
was  to  place  the  burden  of  the  easement  not  merely  upon  the 
grantor,  but  upon  the  servient  estate  and  its  owner;  and  the: 
language  of  the  grant  effectuates  that  intention.  There  is  no 
reason  why  parties  may  not  make  such  a  contract;  and  such  a- 
covenant  running  with  the  land  is  obnoxious  to  no  rule  of  com- 
mon  or  statutory  law. 

Spencer's  case,  6  Coke,  16,  reported  in  1  Smith's  Leading 
Cases,  ninth  edition,  page  174,  is  the  leading  case  on  covenant* 
running  with  the  land.  The  case  itself  and  notes,  especially  of 
the  American  editor,  contain  much  learning  upon  an  interesting 
and  intricate  subject.  It  is  said  in  the  American  notes  that:. 
"The  English  editor  expresses  great  doubt  whether  covenants 
entered  into  by  the  owners  of  land  in  any  case  run  with  the 
lands,  so  as  to  bind  the  assignee  of  the  covenantor.  It  is  clearly 
settled  in  this  country  that  they  will,  and  the  argument  that 
'an  inconvenience  which  would  be  the  result  of  holding  them^ 
to  do  so  is  that  the  assignee  would  frequently  find  himself  liable- 
to  contracts  of  the  very  existence  of  which  he  was  ignorant,  and 
which,  perhaps,  would  have  deterred  him  from  accepting  a  con- 
veyance of  the  Ian  J,  if  he  had  known  of  them,'  has  no  applica- 
tion under  the  system  of  registration  in  force  here." 

In  this  connection  it  is  pertinent  to  observe  that  not  only 
was  the  deed  from  Hottell  to  the  plaintiff  placed  upon  the  rec- 
ord before  the  defendant  company  acquired  any  rights  to  the 
premises  retained  by  Hottell,  but  the  evidence  tends  to  show 
that  it  had  actual  knowledge  of  the  plaintiff's  claim,  and  that 
its  representatives,  at  the  time  of  the  purchase,  were  upon  the 
premises  in  question,  and  for  themselves  could,  and  did,  see  the 
use  which  the  plaintiff  was  making  of  the  mill  and  its  machin- 
ery, and  from  the  physical  evidence  there  apparent  was  charged 
with  notice  of  plaintiff's  claim. 

^^  A  case  quite  similar  to  the  one  at  bar  is  Fitch  v.  Johnson, 
104  111.  111.  A  company,  owning  a  tract  of  land  on  which  were 
a  dam  and  water  power,  and  an  adjacent  tract  upon  which  was 
a  flouring  mill,  sold  the  latter  and  two  thousand  five  hundred 
inches  of  water  for  operating  the  same,  and  agreed  to  keep  the 
dam  and  its  appliances  in  repair,  as  they  constituted  the  only 
means  of  supplying  the  water  power.    Afterward  the  company 

AM.  St.  Rep.,  \  ol.  LXXI.— 8 
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'Conveyed  the  dam  and  the  land  on  which  it  was  situated,  and 
'  the  grantee  of  the  flouring  mill  also  sold  its   mill   and  water 

■  right.  The  grantee  last  mentioned  then  brought  suit  against 
the  other  grantee  for  failure  to  repair  the  dam,  and  the  court 

''ield  that  the  benefit  of  the  covenant  passed  with  the  land  of 
»lhe  covenantee,  and  the  burden  with  that  of  the  covenantor. 

The  case  is  an  instructive  one,  and  clearly  is  authority  for  the 
^  ruling  of  the  district  court  in  the  pending  case. 

-Summing  up  the  doctrine  upon  this  question,  the  American 
-  editor,  Spencer's  case,  1  Smith's  Lead.  Cas.,  9th  ed.,  215,  says: 

*'In  the  cases  of  this  class,  a  burden  to  do  or  forbear  from  doing 

■  «ome  act  directly  concerning  or  touching  the  land  is  imposed  on 
►  land  of  the  covenantor  for  the  benefit  of  land  of  the  covenantee, 

■  rand  he  who  takes  the  land  of  the  covenantor  takes  it  cum  onere, 
^and  he  who  takes  that  of  the  covenantee  takes  it  with  the  bene- 
tfit  of  the  covenant.  In  other  words,  an  easement,  or  something 
'in  the  nature  of  an  easement,  is  created,  the  benefit  of  which  will 
Tun  with  the  dominant  estate  of  the  covenantee,  or  the  burden 
with  the  servient  estate  of  the  covenantor,  or  both." 

That  privity  of  estate  is  present  is  not  denied,  and  that  the 
.covenant  for  quiet  enjoyment  is  broken  seems  beyond  question. 
"Other  authorities  irusupport  of  our  conclusion  that  the  burden 
-of  this  easement,  or  privilege,  is  on  the  servient  estate  and  ita 
-owner  are:  Morse  v.  Aldrich,  19  Pick.  449;  Norcross  v.  James, 

■  140  Mass.  188;  Bronson  v.  Coffin,  108  Mass.  175,  11  Am.  Eep. 
335;  Easter  v.  Little  Miami  H.  E.  Co.,  14  Ohio  St.  48;  Hilliard 

•  ■on  Real  Property,  390-392,  pars.  37,  48-50;  Williams  on  Eeal 
►Property,  17th  ed.,  176,  471;  Tiedeman  on  Eeal  '"«  Property, 
-sec.  862;  1  Washburn  on  Eeal  Property,  4th  ed.,  495;  2  Wash- 

l)urn  on  Eeal  Property,  4th  ed.,  284-287;  2  Sugden  on  Vendors, 
^  -Cth  Am.  from  10th  Eng.  ed.,  468,  484;  authorities  referred  to  in 
-Spencer's  case,  5  Coke,  16,  1  Smith's  Lead.  Cas.,  9th  ed.,  174. 

We  are,  however,  referred  to  cases  holding  that  when  the 
■servient  estate  is  destroyed  through  no  fault  of  its  owner,  the 

■  <easement  is  extinguished.  To  this  effect  are  Duncan  v.  Eodecker, 
«0  Wis.  1;  Shirley  v.  Crabb,  138  Ind.  200,  46  Am.  St.  Rep.  37G; 

•  and  others  that  might  be  cited.  The  ground  upon  which  all  of 
•i;hese  cases  hinge  is  that  when  the  reason  which  called  the  ease- 
ment into  existence  ceases,  the  easement  itself  no  longer  exists. 
"This  principle  is  sought  to  be  applied  to  the  case  before  us.  The 
•fallacy  of  the  argument  in  support  of  this  attempt  is  the  unwar- 
rantable assumption  that  the  easement  in  question  attaches  only 
vto  the  mill  and  machinery  in  esse  when  the  easement  was  ere- 
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ated,  as  contradistinguished  from  the  soil,  of  which  they  are  but 
a  part.  Hereinabove  we  have  shown  that  this  position  is  unten- 
able. In  addition  to  what  we  have  there  said,  we  add  that 
when  this  mill  and  machinery  were  burned,  the  reasons  for  the 
existence  of  the  easement  did  not  cease,  but  survived.  The  ease- 
ment attached  to  the  land  itself  on  which  the  mill  and  its  ap- 
pliances were  erected.  While  the  privilege  which  the  plaintiff 
had  in  and  over  this  land,  viz.,  the  right  to  have  the  water  power 
thereon  generated  and  delivered  to  its  elevator,  could  be  en- 
joyed by  means  of  the  mill  and  its  machinery,  it  was  not  alto- 
gether dependent  upon  them,  but  other  appliances  for  utilizing 
the  power  might  be  employed.  The  right  to  have  the  power  de- 
livered, not  in  any  certain  way,  but  the  absolute  and  unqualified 
right  to  have  this  water  power  delivered  at  its  elevator  without 
cost,  was  what  the  plaintiff  bought  and  paid  for,  and  such  was 
the  nature  of  its  easement  in  and  over  the  land  of  the  defend- 
ants. This  being  so,  the  easement  was  not  extinguished  when 
the  mill  burned,  but  merely  suspended. 

We  are  here  met  by  the  argument  that  this  conclusion  makes 
it  the  duty  of  the  owner  of  the  land  on  which  the  mill  was 
"^"^  situate,  in  case  of  its  destruction,  to  rebuild  in  order  to  fur- 
nish water  power  to  the  plaintiff.  This  does  not  necessarily,  or 
at  all,  follow.  Whether  or  not  the  defendant  company  is  obliged 
to  rebuild  its  mill  is  not  a  question  in  this  case.  We  do  hold, 
however,  that  it  is  the  duty  of  the  owner  of  this  servient  estate 
to  continue  to  furnish  water  power  to  the  plaintiff  after  the  mill 
burned.  But,  as  the  defendants  themselves  have  strenuously 
contended  throughout  this  case,  there  are  other  means  besides 
the  mill  and  machinery  for  the  utilization  of  this  power.  The 
fact  remains  that  the  mill  was  rebuilt,  and  its  owners  were  then 
in  a  position  readily,  and  at  but  slight  cost,  to  supply  the  plain- 
tiff with  water  power;  and  the  law  is,  that  upon  the  restoration 
or  reconstruction  of  the  thing  through  and  by  means  of  w'hich 
an  easement  is  enjoyed,  the  easement  itself  is  restored  and  re- 
vived, even  though  there  was  no  obligation  on  the  servient  owner 
to  restore  the  servient  thing:  Washburn  on  Easements,  3d  ed., 
sec.  8,  p.  686. 

It  follows  from  the  foregoing  that  the  judgment  and  decree 
of  the  district  court  should  in  all  respects  be  affirmed,  and  it 
is  so  ordered. 


THE  MEASURE  OF  DAMAGES  for  Injury  to  property  Is  not 
always  the  sum  of  money  which  It  wmiM  take  to  repair  the  Injury, 
or  to  restore  the  property  to  the  condition  it  occupied  before  the 
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Injury.  In  those  cases  where  the  cost  of  restoring  It  to  Its  original 
condition  will  exceed  Its  actual  value,  the  value  of  the  property, 
and  not  the  cost  of  removing  the  injury,  will  be  the  proper  measure 
of  damage:  Harvey  v.  Sides  Silver  Min.  Co.,  1  Nev.  539,  90  Am. 
Dec.  510. 

DAMAGES.— STIPULATIONS  for  specified  damages  on  the 
breach  of  a  contract  are  enforceable:  Monmouth  Park  Assn.  v. 
Wallis  etc.  Works,  55  N.  J.  L.  132,  39  Am.  St.  Rep.  626.  When  an 
offer  of  compromise  in  court  will  not  be  allowed  to  stand:  Hecht 
V.  Metzler,  14  Utah,  408,  60  Am.  St  Rep.  906. 

COVENANTS  RUNNING  WITH  LAND.— As  to  what  covenants 
run  with  the  land  and  what  do  not,  see  Hickey  v.  Lake  Shore  etc. 
Ry.  Co.,  51  Ohio  St.  40,  46  Am.  St.  Rep.  545;  Mygatt  v.  Coe,  152  N.  1. 
457,  57  Am.  St.  Rep.  521,  and  note;  monographic  notes  to  Morse  v. 
Garner,  47  Am.  Dec.  569;  Ladd  v.  Boston,  21  Am.  St.  Rep.  484. 
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NEGLIGENCE  OF  CHILDREN.— The  law  fixes  no  arbitrary 
period  when  the  immunity  of  childhood  ceases  and  the  responsi- 
bility of  life  begins,  and  minors,  not  prima  facie  sui  juris,  are 
charged  with  such  care  only  to  avoid  danger  as  may  be  fairly  and 
reasonably  expected  from  persons  of  their  age;  and  that  is  a  matter 
to  be  determined  in  each  case  by  its  own  circumstances. 

NEGLIGENCE  OF  CHILDREN— QUESTION  FOR  JURY. 
If  there  is  a  fair  doubt  as  to  the  child  being  of  the  age  and  capacity 
that  in  law  it  should  be  held  responsible  for  the  act  contributing  to 
Its  injury,  the  question  should  not  be  submitted  to  the  jury  to  say 
whether  this  is  so  or  not. 

NEGLIGENCE  OF  CHILDREN— QUESTION  FOR  JURY. 
If  a  boy,  thirteen  years  of  age,  possessing  usual  intelligence,  is  in- 
jured In  alighting  from  a  moving  street-car,  it  is  a  question  for 
the  jury  whether  or  not,  taking  into  consideration  his  age  and  the 
attendant  circumstances,  he  was  guilty  of  contributory  negligence 
tn  thus  alighting  from  the  car. 

NEGLIGENCE  TO  CHILDREN— STREET  RAILWAYS.— It 
Is  negligence  for  the  motorman  on  a  street-car  to  allow  a  boy  thir- 
teen years  old,  not  a  passenger,  but  riding  for  amusement,  to  alight 
therefrom  while  the  car  Is  in  motion,  for  the  purpose  of  turning 
the  trolley,  and  the  company  is  liable  in  damages  for  an  Injury 
thus  received  by  the  boy. 

NEGLIGENCE  TO  CHILDREN— STREET  RAILWAYS-IN- 
STRUCTIONS.-In  an  action  to  recover  for  an  Injury  to  a  boy 
thirteen  years  of  age  possessed  of  usual  Intelligence,  caused  by 
alighting  from  a  street-car  while  In  motion,  where  he  was  riding, 
not  as  a  passenger,  but  for  amusement,  it  Is  error  to  refuse  to  in- 
struct the  jury  that.  If  he  had  been  warned  of  the  danger  of  alight- 
ing from  a  moving  car,  he  was  guilty  of  negligence  precluding  his 
recovery,  when  there  was  evidence  of  such  warning. 

NEGLIGENCE— EVIDENCE— ADMISSIONS.— In  an  action  to 
recover  for  personal  Injury  caused  by  negligence.  If  a  witness  testi- 
fies that  plaintiff,  shortly  after  the  injury,  stated  that  he  himself 
was  to  blame  therefor,  and  plaintiff  testifies  that  If  he  made  such 
statement,  which  he  does  not  remember.  It  was  made  under  the 
Influence  of  drugs  given  to  alleviate  his  pain,  the  defendant  may 
Introduce  evidence  to  prove  that  tlie  statement  was  made  before 
any  drug  was  administered  to  plaintiff. 
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Waldron  &  Devine,  for  the  appellant. 
J.  B.  Dixon,  for  the  appellee. 

"8  GABBERT,J.  Counsel  for  appellant  insist:  1.  That  the 
act  of  the  motorman,  in  allowing  appellee  to  ride  without  pay- 
ment of  fare,  was  in  direct  violation  of  his  orders,  without  the 
scope  of  his  authority,  and  having  no  proper  permit  to  ride,  the 
company  was  under  no  obligations  to  appellee  as  a  passenger;  2. 
That  appellee,  by  reason  of  his  age,  was  capable  of  comprehend- 
ing the  danger  incident  to  alighting  from  a  moving  car,  and 
hh  act  in  this  respect  being  the  proximate  cause  of  the  accident, 
he  is  precluded  from  maintaining  this  action.  These  proposi- 
tions will  be  considered  together. 

The  proximate  cause  of  the  injury  was  the  act  of  appellee  in 
voluntarily  alighting  from  the  car  while  in  motion,  and,  were  it 
not  for  his  age,  it  would  be  unnecessary  to  pursue  this  inquiry 
further,  because,  in  the  case  of  an  adult  of  that  age  and  experi- 
ence, when  he  would  be  presumed  to  be  able  to  comprehend  the 
consequences  of  his  acts,  alighting  from  a  car  under  similar  cir- 
cumstances, and  being  thus  thrown  down  and  injured,  would 
constitute  contributory  negligence,  and  preclude  any  recovery 
for  the  damages  thus  sustained,  so  that  the  first  important  ques- 
tion to  determine  is,  whether  or  not  appellee  shall  be  held  re- 
sponsible, as  a  matter  of  law,  for  his  negligence  which  contrib- 
uted to  the  injury  of  which  he  complains.  There  must  be  some 
Bge  when  a  minor,  who  has  not  attained  his  legal  majority,  will 
be  held  responsible  for  his  acts,  and  when,  by  reason  of  his  age, 
the  question  of  his  responsibility  for  such  acts  becomes  one  of 
law,  and  not  of  fact.  Courts  are  widely  variant  on  this  ques- 
tion, so  far  as  **®  age  is  concerned.  For  such  acts  "the  law 
fixes  no  arbitrary  period  when  the  immunity  of  childhood  ceases 
and  the  responsibility  of  life  begins":  Nagle  v.  Allegheny  etc. 
R.  R.  Co.,  88  Pa.  St.  35,  32  Am.  Rep.  413.  It  only  imposes  upon 
minors  not  prima  facie  sui  juris  the  duty  of  giving  such  atten- 
tion to  their  surroundings  and  care  to  avoid  danger  as  may  be 
fairly  and  reasonably  expected  from  persons  of  their  age:  1 
Thompson  on  Negligence,  431;  or  the  caution  which  a  child  is 
required  to  exercise  is  according  to  its  maturity  and  capacity — 
a  matter  to  be  determined  in  each  case  by  the  circumstances  of 
that  case:  Consolidated  City  etc.  Ry.  Co.  v.  Carlson,  68  Kan. 
62;  Railroad  Co.  v.  Gladraon,  15  Wall.  401;  2  Thompson  on 
Negligence,  1194;  Chicago  etc.  Ry.  Co.  v.  Becker,  76  HI.  25. 

If  there  is  a  fair  doubt  as  to  the  child  being  of  the  age  and 
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capacity  tliat  in  law  it  should  be  held  responsihie  for  the  act 
contributing  to  its  injury,  the  question  should  be  submitted  to 
the  jury  to  say,  by  their  verdict,  whether  this  is  so  or  not:  3 
Thompson  on  Negligence,  1182.  In  this  case  appellee  was  up- 
ward of  thirteen  years  of  age  at  the  time  of  the  accident;  bad 
lived  for  a  year  on  the  street  over  whicl\  the  car  was  operated; 
appears  to  have  possessed  the  usual  intelligence  of  boys  of  that 
a^,e,  and  would  be  presumed  to  comprehend  many  dangers  to 
which  he  might  be  exposed;  but  was  he  capable  of  appreciating 
the  danger  to  which  he  was  exposed  in  this  case,  to  such  a  de- 
gree that  he  should  be  held  responsible  for  a  failure  to  exercise 
reasonable  care  and  caution  to  avoid  it?  He  would  only  be  re- 
quired to  give  such  attention  to  his  surroundings  and  care  to 
avoid  danger  as  might  fairly  be  expected  from  one  of  his  years. 
He  was  still  of  that  age  when  the  instincts  of  childhood  easily 
dominate.  Was  he  capable  of  appreciating,  or  did  he,  on  account 
of  his  youth,  realize  the  dangers  to  which  he  was  exposed  in 
alighting  from  a  moving  car,  to  such  a  degree  as  would  prompt 
him  to  be  reasonably  careful  in  so  doing,  or  refrain  from  it  en- 
tirely? No  fair  and  impartial  mind  could  say,  from  the  evidence 
in  this  case,  taking  into  consideration  all  of  the  surrounding 
circumstances,  that  the  question  of  whether  appellee  should  *** 
be  held  responsible  for  his  contributory  negligence,  was  entirely 
free  from  doubt.  In  principle,  under  the  evidence,  this  ques- 
tion is  akin  to  those  where  it  is  proper  for  a  jury  to  determine, 
although  the  facts  are  undisputed,  whether  they  establish  neg- 
ligence, regarding  which  it  was  said  by  Mr.  Justice  Hunt,  in 
speaking  for  the  supreme  court  of  the  United  States,  in  Railroad 
Co.  V.  Stout,  17  Wall.  657:  "Certain  facts  we  may  suppose  to  be 
clearly  established  from  which  one  sensible,  impartial  man 
would  infer  that  proper  care  had  not  been  used,  and  that  negli- 
gence existed;  another  man,  equally  sensible  and  equally  impar- 
tial, would  infer  that  proper  care  had  been  used,  and  that  there 
was  no  negligence.  It  is  this  class  of  cases,  and  those  akin  to 
it,  that  the  law  conmiits  to  the  decision  of  a  jury.  Twelve  men 
of  the  average  of  the  community,  comprising  men  of  education 
and  men  of  little  education;  men  of  learning  and  men  whose 
learning  consists  only  in  what  they  have  themselves  seen  and 
heard;  the  merchant,  the  mechanic,  the  farmer,  the  laborer — 
these  sit  together,  consult,  apply  their  separate  experience  of 
the  affairs  of  life  to  the  facts  proven,  and  draw  a  unanimous  con- 
clusion. This  average  judgment,  thus  given,  it  is  the  great  ef- 
fort of  the  law  to  obtain.     It  is  assumed  that  twelve  men  know 
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more  of  the  common  affairs  of  life  than  does  one  man;  that  they^ 
can  draw  wiser  and  safer  conclusions  from  admitted  facts  thii» 
occurring  than  can  a  single  judge." 

In  this  case,  taking  into  consideration  the  age  of  appellee^ 
and  all  the  attendant  circumstances  connected  with  the  accident^ 
we  think  it  was  proper  to  submit  to  the  jury  the  question  of" 
whether  or  not  he  was  tesponsible  for  his  negligence  in  alighting 
from  the  car  while  in  motion,  or  exercised  that  degree  of  care 
and  caution  in  so  doing  which  would  be  required  and  expected, 
of  him  under  the  circumstances. 

It  now  becomes  necessary  to  determine  whether  or  not  ap- 
pellant was  guilty  of  negligence  in  permitting  appellee,  through 
its  motorman,  to  ride  upon  the  car,  alight  therefrom  when  im 
motion,  without  any  effort  upon  his  part  to  restrain  him  fronn 
such  acts.  Whatever  is  done  by  the  servant  in  the  ***  course 
of  his  emplojrment  the  master  is  liable  for,  whether  such  act  be- 
one  of  omission  or  commission:  Philadelphia  etc.  R.  R.  Co.  v. 
Derby,  14  How.  468;  Story  on  Agency,  sec.  453.  This  rule  i* 
based  upon  the  maxim,  ''He  who  does  a  thing  by  the  agency  of^ 
another  does  it  himself."  Courts  frequently  experience  diffi- 
culty in  determining  whether  the  act  of  the  servant  upon  whiclt 
it  is  sought  to  fix  the  liability  of  the  master  was  one  in  the 
course  of  the  employment  for  which  the  servant  was  engaged^ 
and  the  test  to  apply  for  the  purpose  of  ascertaining  the  mas- 
ter's liability,  when  that  question  is  presented,  is  that  for  every 
act  of  the  servant  in  the  course  of  his  employment,  and  within, 
its  scope,  the  master  is  liable  if  he  would  have  been  liable  for  thfe 
same  act  if  done  by  himself  in  the  performance  of  the  same  ser- 
vice for  which  the  servant  was  engaged:  Wood's  Law  of  Master 
and  Servant,  sees.  280,  322;  Russell  v.  Irby,  13  Ala.  131.  A. 
street  railway  company  is  a  common  carrier,  with  duties  similar- 
to  those  of  a  railroad  company:  Booth's  Street  Railway  Law,  sec. 
324;  and  in  operating  its  cars  is  required  to  observe  at  least  or- 
dinary care,  vigilance,  and  skill,  so  far  as  the  rights  of  thir^ 
persons  may  be  affected  by  running  its  cars  along  the  street  of: 
a  crowded  city.  In  these  operations  the  invisible  corporation,, 
though  not  actually,  is  constructively,  present  through  agents- 
representing  it,  and  whose  acts,  within  their  respective  repre- 
sentative spheres,  are  its  acts:  Louisville  etc.  R.  R.  Co.  v.  Col- 
lins, 2  Duvall,  114,  87  Am.  Dec.  486.  The  motorman  was^ 
charged  with  the  manasreraent  and  control  of  the  car;  it  was- 
his  special  duty,  regardless  of  instructions,  to  exercise  reason- 
able care  and  diligence  in  operating  it  so  as  to  prevent  injury 
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to  those  with  whom  the  relation  of  carrier  and  passenger  did  not 
•exist.  The  evidence  discloses  that  appellee  was  permitted  to  ride 
upon  the  car  for  a  period  of  something  over  two  hours;  allowed 
to  alight  while  the  car  was  still  in  motion,  for  the  purpose  of 
turning  the  trolley;  he  was  not  upon  the  car  as  a  passenger,  but 
there  because  the  permission  granted  to  ride  and  turn  the  trolley 
afforded  him  amusement,  which  would  be  naturally  attractive  to 
one  of  his  years.  To  allow  children  to  make  a  ^^^  playground 
of  a  moving  street-car,  or  convert  that  vehicle  when  so  moving 
into  an  article  of  amusement,  is  certainly  exposing  them  to  seri- 
ous, if  not  fatal,  injuries,  and  it  is  as  much  the  duty  of  the  em- 
ployes of  a  street-car  company  to  exercise  reasonable  care  and 
-diligence  in  preventing  those  not  capable  of  appreciating  the 
danger  to  which  they  would  be  exposed  on  account  of  their 
childish  proclivities  to  amuse  themselves  in  the  manner  appel- 
lee did,  as  it  is  their  duty  to  prevent  injury  to  persons  of  like 
«ge  exposed  to  injuries  in  other  ways  from  the  same  source.  Had 
the  motorman  not  permitted  appellee  to  ride  upon  the  car  merely 
for  amusement,  alight  therefrom  recklessly  while  in  motion, 
l)ut,  on  the  contrary,  had  exercised  a  reasonable  degree  of  care 
in  preventing  him  from  so  doing,  the  injury  might  not  have 
occurred.  It  is  contended,  however,  that  appellee  was  a  tres- 
passer, and,  therefore,  the  company  was  under  no  obligation  to 
iiim,  except  to  refrain  from  wanton  or  willful  injury.  Had  ap- 
pellee been  injured  while  upon  the  car  by  its  negligent  manage- 
ment or  control,  then  the  relationship  which  appellee  sustained 
to  the  company  would  become  important,  but  he  was  not  so  in- 
jured, and  no  such  question  is  presented  for  determination  in 
this  case.  It  has  been  settled  by  a  long  line  of  decisions  that  the 
care  and  caution  required  of  a  child  must  be  measured  by  its 
maturity  and  capacity  only,  to  be  determined  in  each  case  by  the 
•circumstances  of  that  case:  Lynch  v.  Nurdin,  1  Q,  B.  29;  2 
Thompson  on  Negligence,  1140;  Railroad  Co.  v.  Stout,  17  Wall. 
-657.  In  the  latter  case,  and  others  in  which  the  facts  were  simi- 
lar, and  known  generally  in  legal  literature  as  "the  turntable 
■cases,"  the  plaintiff  was  injured  by  unguarded  dangerous  agencies 
Tipon  the  land  of  the  defendant;  but,  being  an  infant,  though 
technically  a  trespasser,  wus  permitted  to  recover  upon  the  prin- 
ciple that  the  natural  instincts  of  the  child  brought  it  in  con- 
tact with  the  means  of  danger  which  the  negligent  act  of  the 
defendant  had  left  exposed  (2  Thompson  on  Negligence,  1195), 
n  principle  applicable  to  the  case  at  bar,  for  the  negligence  of 
appellant  consisted  in  the  failure  to  use  ordinary  care  to  prevent 


April,  1898.]     Pu£Blo  Electric  St.  Ry.  Co.  v.  Sherman.    121 

appellee  indulging  his  childish  instincts,  ***  and  thus  expoeo 
himself  to  the  means  of  danger  which  resulted  in  his  injury.  It 
was  not  error  for  the  court  to  refuse  the  motion  for  nonsuit,  or 
refuse  to  instruct  the  jury  to  return  a  verdict  for  appellant. 

The  instruction  prayed  by  appellant  and  refused,  upon  which 
refusal  error  is  assigned,  was  to  the  effect  that  if  appellee,  pre- 
vious to  the  injury,  had  been  warned  of  the  danger  of  alighting 
from  a  moving  street-car,  was  thirteen  years  of  age  and  upward 
at  the  time  of  the  accident,  and  possessed  of  the  intelligence 
usual  for  boys  of  that  age,  he  was  guilty  of  negligence,  wliich 
would  preclude  his  recovery. 

The  danger  to  which  appellee  was  exposed  by  leaping  from 
a  moving  car  was  not  hidden  or  difficult  of  comprehension.  He 
had  reached  that  age  when,  explicitly  informed  of  such  danger, 
it  should  have  created  an  impression  upon  his  mind  which  he 
should  have  heeded.  If,  after  being  so  informed,  he  still  chose 
to  voluntarily  incur  the  danger  regarding  which  he  had  been 
warned,  he  should  be  held  responsible  for  his  want  of  care  in 
this  respect.  In  case  of  one  more  youthful,  or  where  the  danger 
was  not  patent,  such  an  instruction  might  not  be  proper,  be- 
cause of  the  inability  of  the  person  thus  warned,  on  account  of 
his  youth,  to  comprehend  the  character  of  the  danger  regarding 
which  he  was  advised,  or  remember  that  he  had  been  so  in- 
formed; but,  in  case  of  a  boy  of  the  age  of  appellee  at  the  time 
of  the  accident,  the  fact  that  he  had  been  told  of  the  danger  to 
which  he  was  exposed  by  previous  acts  of  a  character  similar  to 
that  which  was  the  proximate  cause  of  his  injury,  should  have 
been  sufficient,  if  of  the  usual  intelligence  and  experience  of  boys 
of  that  age,  to  have  prompted  him  to  avoid  such  danger  in  the 
future,  and,  if  he  did  not,  would  himself  be  in  fault.  The  in- 
struction given  on  the  subject  of  contributory  negligence  was  a 
correct  statement  of  the  law,  in  so  far  as  it  directed  the  jury  to 
determine  the  capability  of  appellee  to  appreciate  the  danger  to 
which  he  exposed  himself,  from  a  consideration  of  the  particular 
matters  therein  mentioned,  but  was  silent  on  the  subject  as  to 
what  the  law  was  in  the  event  the  evidence  ***  established  he 
had  been  warned  of  such  danger.  This  was  the  distinguishing 
feature  between  the  instruction  given  and  the  one  requested;  and 
as  there  was  evidence  tending  to  prove  that  he  had  been  pre- 
viously warned  of  the  danger  incident  to  alighting  from  a  moving 
car,  the  attention  of  the  jury  should  have  been  particularly  called 
to  this  phase  of  the  case,  by  giving  the  instruction  requested  on 
this  subject.    On  another  trial,  it  is  suggested  that  in  case  the 
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evidence  again  warrants  the  giving  of  instructions  similar  to 
those  under  consideration,  they  should  he  so  framed  that  a  jury- 
will  clearly  understand  that  each  question  therein  embraced 
must  he  passed  upon. 

It  now  remains  to  consider  the  ruling  of  the  court  upon  the 
offer  of  appellant  to  show  by  a  witness  that,  at  the  time  it  is 
claimed  appellee  made  the  statement  he  was  to  blame  for  the  in- 
jury, he  had  not  been  given  any  drug  or  anaesthetic.  Under  the 
instructions  given,  the  all-important  question  in  this  case  for  the 
jury  to  determine  was  the  capability  of  appellee  to  appreciate 
the -danger  of  alighting  from  a  street  car  when  in  motion.  It 
was  proper  to  show  he  made  the  statement  claimed,  as  tending 
to  establish  his  degree  of  knowledge  regarding  such  danger;  it 
was  also  proper,  on  behalf  of  appellee,  to  have  the  statement  be- 
fore the  jury  that  at  the  time  he  made  such  statement  his  mind 
was  affected  by  some  drug,  given  for  the  purpose  of  alleviating 
pain;  and  certainly  it  was  proper  for  appellant  to  show,  if  it 
could,  that  at  the  time  he  made  the  statement  he  had  not  been 
given  such  drug.  If  the  jury  had  found,  as  a  matter  of  fact,  he 
made  the  statement,  but  also  believed  from  the  evidence  it  was 
made  when  laboring  under  the  influence  of  some  drug,  very  likely 
little  or  no  weight  would  be  attached  to  a  statement  by  appellee 
made  under  those  conditions;  but,  had  they  also  found,  had 
there  been  evidence  to  warrant  it,  that  appellee  was  not  affected 
in  the  manner  claimed,  it  might  have  had  some  effect  upon  the 
minds  of  the  jurors  as  to  the  weight  which  should  be  given  such 
a  statement.  We  cannot  say  what  weight  any  of  this  evidence 
may  have  had  upon  the  jury — that  was  a  ^^^  matter  for  their 
consideration;  nor  can  we  say  what  influence  the  evidence  ex- 
cluded might  have  exerted  upon  their  minds.  All  we  have  to 
deal  with  is  the  materiality  or  immateriality  of  such  evidence. 
It  was  error  for  the  trial  court  to  refuse  the  offer  of  appellant  to 
introduce  the  proposed  evidence.  The  judgment  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 


NEGLIGENCE  OP  CHILDREN.— An  Infant  of  tender  years  l9 
deemed,  In  law,  not  possessed  of  sufficient  discretion  to  be  guilty 
of  negligence  for  its  failure  to  exercise  due  care  for  its  safety: 
Evansville  v.  Senhenn,  151  Ind.  42,  68  Am.  St.  Rep.  218.  When  a 
child  has  reached  the  age  of  discretion,  the  degree  of  care  and  cau- 
tion required  of  him  is  no  greater  nor  higher  than  such  as  is  usually 
exercised  by  persons  of  similar  age,  judgment,  and  experience; 
and  whether  that  degree  of  care  and  caution  has  been  exercised 
by  the  child  In  a  given  case  is  usually,  if  not  always,  a  question  of 
fact  for  the  .1ury:  Consolidated  Traction  Co.  v.  Scott,  58  N.  ,T.  Li. 
682,  53  Am.  St  Rep.  620;  Railroad  Co.  v.  Mackey,  53  Ohio  St.  370, 
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53  Am.  S<t.  Rep.  641.  The  question  whether  or  not  the  mind  of  a 
boy  ten  years  of  age  Is  sufficiently  mature  to  make  him  responsible 
for  his  contributory  negligence  Is  a  question  of  fact  for  the  Jury: 
Avey  V.  Galveston  etc,  Ky.  Co.,  81  Tex.  243,  26  Am.  St  Bep.  809; 
Queen  v.  Daj-ton  Coal  etc.  Co.,  95  Tenn.  458,  49  Am.  St.  Rep.  935. 
On  the  negligence  of  infants,  see  the  extended  note  to  Westbrook  v. 
Mobile  etc.  R.  R.  Co.,  14  Am.  St.  Rep.  590. 

THE  ADMISSIONS  of  a  party  are  competent  evidence  against 
him:  Fickett  v.  Swift,  41  Me.  G5,  66  Am.  Dec.  214;  Printup  v.  Mit- 
chell. 17  Ga.  558^  03  Am.  Dec.  258. 


Cache  La  Poudrb  Irrigating  Company  v.  Lae> 
MEB  AND  Weld  Reservoir  Company. 

[26  COLOBADO,  144.] 

WATERS  AND  WATERCOURSES— TRANSFER  OF  STOCK 
AS  TRANSFER  OF  WATER  RIGHTS.— A  transfer  of  stock  in  an 
irrigating  ditch  operates  as  a  transfer  of  the  right  to  the  use  or 
the  water,  as  well  as  an  interest  In  the  corporation  issuing  such 
stock,  when  such  corporation  is  formed  of  the  cotenants  owning  the 
ditch  and  water  rights,  and  such  shares  of  stock  represent  not  only 
the  rights  of  the  parties  In  the  ddtch,  but  also  the  right  to  the  use 
of  the  water. 

WATERS  AND  WATERCOURSES-SALE  OF  WATER 
RIGHTS  SEPARATE  FROM  LAND.— There  may  be  a  sale  of  a 
water  right  separate  from  the  land,  and  an  application  of  the  water 
to  other  land,  so  long  as  the  rights  of  third  persons  are  not  infringed. 

WATERS  AND  WATERCOURSES— PRIORITIES  IN 
WATER  RIGHTS. — The  apportionment  of  water  which  the  owner* 
of  a  prior  right  make  between  themselves  cannot  be  complained 
of  by  a  junior  appropriator,  so  long  as  no  more  water  than  the 
priority  calls  for  is  diverted  from  the  common  source,  and  so  long^ 
as  the  consumers  have  a  necessity  for  It,  and  apply  it  to  a  bene- 
ficial purpose. 

WATERS  AND  WATERCOURSES— PRIORITIES  IN 
WATER  RIGHT.— Evidence  that  after  a  ti-ansfer  of  priorities  In 
water  rights  more  lands  were  irrigated  from  the  common  source  of 
supply  than  before  does  not  of  itself  necessarily  establish  an  en- 
larged diversion  or  user  of  which  a  Junior  appropriator  can  complain. 

J.  E.  Garrigues,  for  the  appellant. 
H.  N.  Haynes,  for  the  appellee. 

***»  CAMPBELL,  C.  J.  This  is  a  writ  of  error  to  a  judg- 
ment  of  the  court  of  appeals,  reversing  the  judgment  of  the  dis- 
trict court. 

To  this  action,  as  tried  below,  there  were  several  defendanta^ 
the  causes  of  action  alleged  against  those  not  appearing  upon  the 
review  in  either  appellate  court  being  entirely  distinct  and  sepa- 
rate from  that  averred  against  the  present  defendant  in  error^ 
which  was  plaintiff  in  error  in  the  court  of  appeals,  and  a  defend- 
ant below.     The  grievance  against  this  defendant  is,  that  in  buy- 
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ing  a  water  right,  separate  from  the  land,  and  transferring  the 
place  of  use  to  other  lands,  the  subsequent  use  was  thereby  "en- 
larged," to  plaintiff's  injury.  In  its  decree  the  district  court 
enjoined  the  defendant  from  using,  in  times  of  scarcity,  a  cer- 
tain quantity  of  the  water  thus  sought  to  be  transferred,  until 
the  plaintiff's  priority  was  satisfied,  but  refused  to  restrain  it  in 
the  use  of  a  certain  other  quantity  thereof,  which  relief  the  plain- 
tiff also  asked. 

In  the  court  of  appeals,  the  defendant,  as  plaintiff  in  error 
there,  assigned  as  error  the  granting  of  the  injunction;  and,  tho' 
plaintiff,  as  defendant  in  error,  assigned  cross-errors  to  ^*®  the 
refusal  of  the  district  court  to  give  all  the  relief  prayed.  Upon 
a  hearing  in  the  court  of  appeals  the  decree  was  reversed,  no  re- 
lief being  awarded  to  plaintiff,  and  the  injunction  theretofore 
granted  was  dissolved:  Larimer  etc.  Reservoir  Co.  v.  Cache  La 
Poudre  Irr.  Co.,  8  Colo.  App.  237. 

The  theory  upon  which  this  case  was  tried  by  the  plaintiff  is, 
that  no  transfer  of  the  right  to  use  water  for  irrigation  can  be 
made,  or  the  place  of  such  use  changed,  to  the  injury  of  junior 
appropriators.  While  in  the  pleading  it  might  be  inferred  that 
reliance  was  had  upon  an  abandonment,  there  is  nothing  in  the 
evidence  to  show  any  subsequent  appropriation  by  plaintiff  of 
the  abandoned  right,  even  if  such  had  resulted.  With  much  of 
plaintiff's  argument  no  fault  can  be  found,  and,  if  the  proof  sus- 
tained the  allegations  of  its  pleadings,  the  relief  prayed  for 
should  be  awarded. 

The  undisputed  facts  are  that  the  "Jackson"  ditch  has  a  de- 
creed appropriation  under  its  first  two  priorities  of  twenty-six 
and  one-twelfth  cubic  feet,  antedating  any  appropriation  of  the 
plaintiff's  ditch,  called  Greeley  Canal  No.  2,  whose  first  two 
priorities  of  two  hundred  and  eighty  cubic  feet  are  junior  to 
either  of  the  defendant's.  The  owners  of  the  Jackson  ditch  and 
its  priorities  owned  them  as  tenants  in  common,  and  were  con- 
sumers of  the  water  thereby  carried,  and  they  organized  a  corpo- 
ration called  the  Dry  Creek  Ditch  Company,  what  is  commonly 
known  as  a  "Mutual  Ditch  Company,"  to  which  they  conveyed 
the  ditch  and  the  water  rights,  the  company  issuing  to  the  several 
owners  capitjil  stock  representing  ownership  in  the  ditch  and  the 
quantity  of  water  which  they  were  entitled  to  use. 

There  were  twenty-four  shares  of  stock  issued.  Of  these  the 
defendant  company,  long  after  the  water  had  been  beneficially 
used,  bought  three  and  one-fourth  shares  from  Terry,  Black,  and 
Alford,  water  consumers  under  the  Jackson  ditch,  and  stored 
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the  water  thereby  represented  in  its  reservoir,  and  thence  dis- 
tributed it  during  the  later  irrigation  season  to  its  stockholders, 
who  used  it  for  irrigating  lands  belonging  to  them  and  lying 
under  their  ditch.  It  will  be  seen  that  the  water  was  thus  sev- 
ered from  the  land  on  which  it  ^^"^  was  originally  used,  and  ap- 
plied for  the  purpose  of  irrigating  other  lands.  The  plaintiff 
charges  that  no  priority  was  sold  by  the  sale  of  ditch  stock,  and, 
if  it  was,  then  such  transfer  and  change  of  use  have  resulted  in 
an  enlarged  use  of  water  to  plaintiff's  injury. 

In  the  first  place,  it  is  said  that  the  Jackson  ditch,  its  capital 
stock,  and  priority  to  the  use  of  water  thereby  carried,  are  three 
separate  and  distinct  things;  the  ditch  belonging  to  the  corpora- 
tion, the  priority  to  the  water  consumers,  while  the  stock  may  be 
held  by  persons  not  using  water.  Upon  this,  as  a  premise,  the 
argument  is  that  the  corporation  cannot  transfer  a  priority,  only 
the  water  consumer  may  do  this.  The  sale  of  ditch  stock  is  not 
the  Sale  of  a  priority.  To  transfer  this  the  water  consumer  must 
also  sell  the  land  upon  which  the  water  has  been  used,  or,  if  he 
retains  the  land  and  sells  the  water  right  to  be  applied  on  other 
lands,  such  right  passes  to  the  grantee,  and  the  grantor  no  longer 
can  irrigate  the  land  retained  by  means  of  the  water  right  thus 
conveyed  to  another.  The  conclusion  drawn  is  that  in  the  sale 
of  ditch  stock  to  this  defendant  no  priority  passed,  and  reliance 
is  had  on  Combs  v.  Agricultural  Ditch  Co.,  17  Colo.  146,  31  Am. 
St.  I?ep.  275. 

The  premise,  as  laid  down,  may  be  true  in  whole  or  in  part,  or 
it  may  be  entirely  false.  A  ditch  company  organized  merely  as 
a  carrier  of  water  to  those  owning  the  appropriation  may,  as  a 
corporation,  own  the  physical  or  tangible  ditch.  Its  stock  may 
be  in  the  hands  of  A  and  B,  and  the  consumers  of  water  may  be 
C  and  D,  and  the  transfer  of  the  capital  stock  of  the  company 
may  carry  only  an  interest  in  the  ditch.  But  where,  as  is  the 
case  at  bar,  the  water  rights,  and  the  ditch  through  which  they 
are  enjoyed,  are  owned  by  the  same  persons  as  tenants  in  com- 
mon, and  for  their  mutual  convenience  they  organize  a  corpora* 
tion  and  convey  to  it  the  ditch  and  water  rights,  and  the  corpora- 
tion issues  to  the  consumers  its  capital  stock,  which  represents 
and  stands  for,  not  only  the  rights  of  the  parties  in  the  ditch, 
but,  by  a  mutual  arrangement,  also  represents  the  right  to  the 
use  of  water,  or  the  priority  right,  then  this  stock  (while  not,  of 
course,  constituting  ^^^  the  ditch  or  priority  to  the  use  of  water) 
does  represent  both  the  ditch  and  that  priority,  and  a  transfer 
of  the  stock  operates  as  a  transfer  of  both  kinds  of  property.     So 
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that  all  of  the  plaintiff's  argument  that  nothing  was  trans- 
ferred by  the  purchase  from  water  consumers  of  the  capital  stock 
of  the  ditch  company,  and  all  the  distinctions  sought  to  be  drawn 
between  ditch  stock,  the  ditch,  and  the  priority  to  the  use  of 
water,  are  wholly  inapplicable  to  the  facts  of  this  case.  There 
is  nothing  decided  in  the  Combs  case  that  is  against  this  con- 
clusion, and  the  facts  of  that  case  called  for  no  ruling  upon  the 
question  here  raised. 

Notwithstanding  the  decision  of  this  court  in  Strickler  v.  City 
of  Colorado  Springs,  16  Colo.  61,  25  Am.  St.  Rep.  245,  that  there 
may  be  a  sale  of  the  water  right,  separate  from  the  land,  and  an 
an  application  of  the  water  to  other  lands,  so  long  as  the  rights 
of  others  are  not  infringed,  plaintiff  persists  in  the  contention 
that  its  conclusion  is  unsound.  Much  of  the  argument  might  be 
pertinent  were  the  doctrine  of  that  case  an  open  question,  but 
not  only  in  this  state  but  in  all  others  in  which  the  system  of 
appropriation  prevails,  the  same  result  has  been  reached  where 
the  question  has  been  raised.  With  the  conclusion  reached  in 
thrt  case  we  are  content:  See,  also,  Fabian  v.  Collins,  2  Mont. 
610,  and  Frank  v.  Hicks,  4  Wyo.  502. 

The  only  question  of  importance,  then,  in  this  record  is.  Have 
the  transfer  of  the  priority  and  the  change  of  the  place  of  use 
injuriously  affected  the  later  apprdpriator?  If  not,  plaintiff  may 
not  be  heard  to  complain;  if  so,  it  is  entitled  to  relief.  The  find- 
ing of  the  trial  court  was  that  as  to  the  one  and  three-fourths 
ehares  of  stock  bought  of  Black  and  Terry,  who  were  stockholders 
and  consumers  of  water  under  the  Jackson  ditch,  the  transfer 
has  not  resulted  in  any  injury  to  the  plaintiff;  but,  that  as  to  the 
two  shares  bought  of  Alford,  such  transfer  and  subsequent  use 
by  defendant  have  resulted  in  an  enlarged  use  of  water  above 
that  made  by  the  consumers  under  the  Jackson  ditch  prior  to 
the  transfer. 

As  to  the  former  part  of  the  ruling,  in  which  the  court  of  *** 
appeals  concurs,  we  think  the  district  court  clearly  right,  and 
this  disposes  of  the  cross-errors  assigned  by  the  plaintiff. 

With  much  force  the  plaintiff  attacks  the  decision  of  the 
■court  of  appeals  reversing  the  second  part  of  the  finding,  and 
fitrenuously  insists  that  the  evidence  abundantly  sustains  the 
finding  of  the  trial  court  as  to  the  Alford  stock.  To  a  con- 
fiideration  of  this  proposition  we  now  address  ourselves. 

In  the  opinion  and  findings  of  the  learned  district  judge  it 
is  said  that  the  water  represented  by  the  Alford  stock  had  not 
been  used  for  some  time  previous  to  its  transfer — ^at  least,  to 
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the  extent  that  it  has  since  been  used;  that  no  lands  lying 
under  the  canal  of  the  company  whose  stock  was  sold  had 
ceased  to  be  irrigated,  and  that  the  demands  upon  the  supply 
of  water  in  the  river  were  greater  and  were  increased  by 
reason  of  the  transfer  and  the  enlarged  use  of  water  there- 
from. If  the  evidence  sustains  this  finding,  or  if  there  is  any 
legal  and  competent  evidence  upon  which  it  can  be  justified, 
iilthough  there  is  a  serious  conflict  in  the  evidence,  and,  in  our 
view,  its  weight  is  against  the  finding,  it  ought  to  be  upheld 
tinder  the  general  rule  of  this  court  so  often  announced. 

Considering  the  important  principle  involved,  the  property 
interests  of  the  litigants,  and  the  respect  due  to  findings  of  a 
trial  court,  we  have  closely  scrutinized  the  evidence  upon  this 
point.  The  conclusion  reached  that  the  plaintiff  was  injured 
seems  to  have  been  predicated  upon  two  separate  facts:  1. 
That  the  water  represented  by  the  Alford  shares  had  not,  for 
some  time  previous  to  the  transfer,  been  used,  at  least,  to  the 
same  extent  as  it  was  thereafter;  and  2.  That  after  the  transfer 
no  lands  ceased  to  be  irrigated  under  the  Jackson  ditch;  there- 
fore, the  demands  upon  the  supply  of  water  from  the  river  were 
greater,  and  have  been  increased  by  reason  of  the  transfer. 

The  uncontroverted  facts  are  that  prior  to  1880,  when  Al- 
iord  bought  the  stock,  the  water  had  all  been  continuously 
used  in  irrigating  land  of  its  then  owners.  When  he  bought, 
his  intention  was  to  use  a  portion  of  the  water  on  school  lands, 
but,  being  unable  to  lease  them,  such  use  was  never  had. 
'^'^^  Therefore,  after  his  purchase  and  up  to  the  time  he  sold  to 
the  defendant,  all  this  water  was  used,  sometimes  in  irrigating 
land  that  he  himself  owned  lying  under  the  Jackson  ditch, 
sometimes  by  his  tenants,  or  by  those  who  worked  or  paid  the 
^assessments  levied  upon  the  stock;  and,  when  not  so  used, 
through  a  mutual  arrangement  was  employed  by  the  other 
stockholders  in  irrigating  their  lands  under  the  Jackson  ditch. 
Alford  testifies  that  he  never  intended  to  abandon  his  rights, 
and  never  did,  and  that  there  was  no  interruption  in  the  use 
of  the  water  as  aforesaid.  The  evidence  is  uncontroverted 
that,  in  times  of  scarcity,  there  was  not  enough  water  in  the 
Jackson  ditch  to  irrigate  all  the  lands  of  the  stockholders 
lying  under  it,  but  that  its  decreed  priority,  to  its  full  extent, 
and  at  all  times  when  available,  had  been  used  by  the  several 
owners,  and  when  one  did  not,  for  any  reason,  need  all  his 
pro  rata  share,  the  other  tenants  in  common  benefidallj  ap- 
-j)lied  what  was  not  so  needed. 
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It  is  to  be  observed  that,  under  these  adjudications  award- 
ing priorities,  the  decreed  priority  attaches  to  the  ditch,  and 
a  certain  quantity  of  water  is  decreed  to  it,  and  no  attempt 
is  made  to  designate  the  person  or  persons  who  are  the  owners 
of  the  priority,  or  what  proportion  belongs  to  each;  and,  in- 
deed, the  statute  contains  no  warrant  for  determining  the 
ownership  of  the  ditch  or  the  relative  rights  of  the  water 
consumers  thereunder.  In  so  far  as  concerns  the  rights  of 
junior  appropriators  who  were  parties  to  the  proceeding,  the 
quantity  of  water  awarded  to  the  Jackson  ditch  is  res  adjudi- 
cata.  Its  owners  might,  and  in  this  case  did,  apportion  the 
water  among  themselves:  White  v.  Farmers'  Highline  etc.  Co., 
22  Colo.  191.  They  could  not  waste  it,  or  divert  more  than 
their  necessities  required;  but,  junior  appropriators  are  not  con- 
cerned with  the  method  of  apportionment  adopted  by  those 
entitled  to  its  use,  so  long  as  the  latter  had  a  necessity  for  it, 
and  actually  used  it,  and  diverted  no  more  than  the  decreed 
priority.  If  one  consumer  did  not  need,  or  use,  all  that  his 
stock  entitled  him  to,  or  if,  by  sale  of  a  portion  of  his  lands, 
his  necessity  was  less,  or,  as  expressed  by  counsel,  if  he  ^'^^ 
owned  more  water  than'  land,  he  might  lawfully  sell  the  excess 
of  water,  or  lease  it,  or  permit  his  cotenants  to  use  it,  before 
any  subsequent  appropriation  attached  thereto,  and  of  this 
junior  appropriators  may  not  pomplain. 

One  tenant  in  common  may  preserve  the  entire  estate  held 
in  common.  This  doctrine  is  applicable  where  the  common 
estate  is  a  water  right,  so  long  as  the  tenant  in  common  has 
both  the  necessity  for  the  use,  and  actually  uses  the  water 
for  a  beneficial  purpose.  The  extent  to  which  the  right  may 
be  preserved,  of  course,  depends  upon  the  amount  so  used, 
coupled  with  the  necessity:  Meagher  v.  Hardenbrook,  11  Mont. 
385. 

Under  the  conceded  facts,  the  use  of  the  water  represented 
by  the  Alford  stock,  previous  to  the  transfer  to  tlie  defendant, 
was  such  as  that  no  abandonment  or  loss  of  the  right  occurred. 
The  fact  that  it  was  not  at  all  times,  and  to  its  full  exent, 
used  by  Alford  himself,  but  that  it  was  at  such  times  used  by 
lessees,  or  by  his  tenants  in  common,  preserved  intact  the  right 
to  the  full  quantity  represented  by  the  shares  held  by  him. 

But  the  finding,  in  form  a  finding  of  fact,  is  that  this  trans- 
fer has  resulted  in  an  "enlarged"  use.  There  is  not  a  word 
of  direct  evidence  that  more  water  is  now  turned  into  the 
Jackson  ditch  from  the  river  than  before  the  transfer.    We 
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have  seen  that  its  decreed  priority  attaches  to  the  ditch  itself, 
and  that  if  the  quantity  decreed  is  beneficially  applied,  it  U 
immaterial  to  plaintiff,  as  a  junior  appropriator,  whether  it  is 
upon  the  lands  of  the  several  owners  in  exactly  their  pro  rata 
shares,  or  in  accordance  with  some  other  method  mutually 
satisfactory. 

But  the  court  seems  to  have  concluded  that  an  "enlarged" 
use  necessarily  resulted  from  the  mere  fact  that  practically  the 
same  number  of  acres  of  land  lying  under  the  Jackson  ditch 
are  now  irrigated  as  before  the  transfer,  and,  in  addition  to 
this,  the  defendant  with  the  purchased  water  right  irrigates  a 
large  tract  of  land,  how  much  the  evidence  fails  to  show.  In 
other  wofds,  the  court  below,  assuming  it  as  a  necessary  *** 
deduction  from  the  fact  that  more  land  was  irrigated  after, 
than  before,  the  transfer,  held  that  thereby  there  was  an  en- 
larged use.  An  "enlarged"  use  may  mean  that  more  land  is 
being  irrigated  with  the  same  quantity  of  water  than  formerly 
was  employed  in  irrigating  fewer  acres.  It  does  not  necessarily 
imply  that  a  greater  volume  is  required.  It  seems  to  us  that 
if,  as  a  matter  of  fact,  a  greater  quantity  of  water  is  actually 
so  used,  the  best  evidence  would  be  testimony  that  more  water 
was  now  being  diverted  into  the  ditch.  Certainly,  evidence 
that  more  water  is  now  turned  into  the  headgate  of  the  Jack- 
son ditch  would  be  more  satisfactory  proof  of  injury  to  plaintiff 
than  the  inference  to  be  drawn  from  the  mere  fact  that  more 
land  was  being  irrigated.  Suppose  there  had  been  no  trans- 
fer of  this  stock,  and  the  original  stockholders  had  increased, 
their  acreage,  would  plaintiff  necessarily,  or  at  all,  be  injured 
if  the  aggregate  quantity  of  water  diverted  into  the  Jackson 
ditch  was  no  greater  than  before  cultivating  the  additional 
land?  Might  not  the  same  quantity  be  used,  through  more 
economical  methods  of  spreading  the  water,  or  possibly  by  not 
so  compMe  saturation?  Suppose,  again,  that  defendant  had 
bought  all  the  rijrhts  of  priority  attaching  to  the  Jackson  ditch, 
could  it  not  change  the  place  of  upe,  and  even  apply  the  water 
to  a  thousand  acres  more  land  than  the  former  owners  ir- 
rigated, provicled  no  greater  amount  of  water  was  taken  from 
the  river  than  before  the  transfer?  The  only  specific  evidence 
is  that  no  more  water  is  now  being  diverted  than  before,  and 
that  is  by  no  means  overcome  by  an  inference  of  enlarged  use 
drawn  from  an  increased  acreage.  In  other  words,  the  finding 
by  the  court  that  there  was  an  enlarged  use  is  not  only  not  one 
of  fact,  but   an  unwarrantable    conclusion  or  deduction  from 

Am.  ftr.  BxP.  You  LXXL— 9 


130  Cache  La  Poudre  Co.  v.  Larimer  etc.  Co.      [Colo.' 

:!facts  which  are  attended    by  no  such    consequences.     To  say 
-the  least,  in  the  absence   from   this  record   of   evidence  as  to 
-other  essential   elements   entering   into  the  problem,  it  is  im- 
possible to  determine  from  the  evidence  before  the  court  that 
-a  greater  quantity  of  water  is  now  diverted  through  the  Jack- 
.  son  ditch  to  irrigate  the  lands  of  the  present  stockholders  than 
-153  ^^g  taken  before  the  defendant  acquired  its  stock;  and,  if 
-only  the  same  quantity  is  diverted,  plaintiff  suffers  no  injury. 
There  is  no  other  evidence  than  this  relating  to  the  nonuse 
•«of   water  by  Alford  himself,  and   as   to   the  acreage  now  and 
heretofore    irrigated,    to    show    a   larger    diversion    of   water. 
'  True,  in  answer  to  hypothetical  questions  (not  proper  ques- 
;  tions,  because  based   in   part   upon   no   evidence  in   the  case) 
'Certain  opinions  in  the  nature  of  legal  conclusions  were  given 
l)y  several  witnesses  to    the  effect    that    plaintiff  was  injured 
iby  the  transfer,  but  we  are  to  determine  this  from  the  facts, 
=iand  not  from  opinions  of  witnesses.     In  any  event,  the  evi- 
dence signally  fails  to  show   that   since   the  transfer  the  Jack- 
son ditch  has  diverted  more  than  its  decreed  priority,  or  more 
than  it  did  before  the  transfer,  or  that  any  greater  demand 
-upon  the  waters  of  the  stream  is  made  by  the  defendant  than 
'Was  previously  made  by  Alford  and  his  cotenants. 

From  the  foregoing  our  conclusion  is  that  the  finding  below 

'that  plaintiff  has  been  injured  has  no  substantial  foundation 

-in  the  facts   of   this   case.     The  nonuse  by  Alford  of   all  the 

water  he  was  entitled  to,  when  it  is  considered  that  he  had 

'110  intention  to  waive  any  right,  and  that  he  and  his  coten- 

-ants  did  use  all  the  water  his  shares  represented,  worked  no 

.  abandonment  of    his  rights.     The  mere    fact    that,  since  the 

-transfer,  a  greater  acreage   has  been  irrigated  by  the  decreed 

^priority  of   the  Jackson   ditch   than  before   does  not  establish 

•  a  greater  diversion.     Greater  economy  in  use,  or  less  thorough 

-irrigation,  or  difference  in  soil    as    to  absorbing  quality,  may 

account    for  that;  especially  when  there  is  no  direct  evidence 

.at  all  that  more  water  has  been   diverted  from  the  river  into 

this  ditch,  and    there   is   positive    evidence    that    no    greater 

volume   has  been  diverted   since   the  change   of   place  of  use. 

The  evidence  as  to  increased  acreage  is  not,  of  itself,  sufficient 

to  establish  that  an  enlarged  use  of  water  has  been  occasioned 

l)y  the  transfer. 

The  judgment  of  the  court  of  appeals  is  affirmed,  with  in- 
structions to  remand  the  case  with  directions  to  the  district 
«OTirt  to  affirm  its  judgment  as  to  the  Black  and  Terry  stock. 
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••^  and  to  reverse  it  as  to  the  Alford  shares,  and,  if  further 
proceedings  be  had,  that  they  conform  to  this  opinion. 

PRIORITIES  IN  WATER  RIGHTS.— Appropriators  of  water 
from  the  same  stream,  through  the  same  ditch,  may  have  different 
priorities  of  right  to  the  use  of  such  water,  based  upon  the  time  of 
the  several  appropriations:  Farmera*  etc.  Ditch  Co.  v.  Agricultural 
Ditch  Co.,  22  Colo.  513,  55  Am.  St.  Rep.  149.  A  prior  appropriator 
of  water  from  the  main  stream  is  not  subject  to  subsequent  appro- 
priation from  its  tributaries  by  others:  Strickler  v.  Colorado  Springs, 
16  Cola  61,  25  Am.  St.  Rep.  245,  and  note.  A  prior  appropriator 
of  water  from  a  stream  may  change  the  point  of  diversion  and  the 
place  of  use,  without  affecting  his  right  of  priority,  so  long  as  the 
rights  of  others  are  not  thereby  injuriously  affected:  Strickler  v. 
Colorado  Springs,  16  Colo.  61,  25  Am.  St.  Rep.  245,  and  note.  See 
the  extended  notes  to  Heath  v.  Williams,  43  Am.  Dec.  269. 

SALE  OP  WATER  RIGHTS.— The  prior  appropriator's  right  to 
the  use  of  the  water  of  a  stream  Is  a  property  right  which  he  may 
transfer  by  sale,  unconnected  with  the  land,  so  long  as  the  rights 
of  others  are  not  Injuriously  affected  thereby:  Strickler  v.  Colorado 
Springs,  1«  Colo.  61,  25  Am.  St  Bep.  245,  and  note. 
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WATERS  AND  WATERCOURSES.— APPROPRIATION  of 
water  can  only  be  made  by  an  actual  diversion,  followed  by  an  ap- 
plication thereof,  within  a  reasonable  time,  to  a  beneficial  use. 

WATERS  AND  WATERCOURSES— APPROPRIATION- 
TIME  OF  USE.— One  person  may  make  a  prior  appropriation  of  a 
certain  quantity  of  water  to  be  enjoyed  for  a  designated  period  of 
time  or  part  of  the  year,  and  another  person  an  appropriation  of  a 
like  quantity  from  the  same  source  during  another  period  or  part 
of  the  year,  and,  as  to  the  latter,  be  a  prior  appropriator  himself. 

WATERS  AND  WATERCOURSES— APPROPRIATION- 
CHANGE  OF  USE.— If  water  is  appropriated  for  mill  power  pur- 
poses, and.  after  its  use,  permitted  to  flow  undiminished  back  into 
the  natural  stream.  It  Is  then  subject  to  another  appropriation,  and, 
when  appropriated,  the  mill  owner  or  his  grantee  cannot  change 
the  ch.iracter  of  its  use  or  place  of  diversion,  to  the  Injury  of  the 
appropriator  below  the  mllL 

WATERS  AND  WATERCOURSES- APPROPRIATION- 
CHANGE  OF  USE— PRIORITIES.— If  water  has  been  appropriated 
for  mill  power  purposes,  and,  after  such  use,  returned  to  the  stream 
In  undiminished  quantity,  and  then  appropriated  by  a  lower  pro- 
prietor for  Irrigation  purposes,  the  latter  acquires  a  prior  right  to 
the  use  of  the  water,  which  cannot  be  defeated  by  an  abandonment 
of  the  mill  appropriation  In  favor  of,  or  by  transfer  to,  an  appro- 
priator above  the  mill,  whose  appropriation  for  Irrigation  purposes 
Is  prior  to  the  appropriator  below  the  mill,  but  subsequent  to  the 
appropriation  by  the  mill  owner. 

V.  A.  Elliott  and  H.  N.  Haynes,  for  the  appellant. 

Bogers  &  Shafroth,  J.  E.  Garrigues,  and  C.  H.  Vidal,  for  tHe 
appellees. 
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i«2  CAMPBELL,  C.  J.  The  appellant  here  was  plaintiff, 
and  the  appellees  were  defendants,  below.  For  the  sake  of 
brevity  and  convenience,  in  the  opinion  the  appellant  is  desig- 
nated as  the  plaintiff,  and  the  defendant  Water  Supply  and 
Storage  Company  as  the  "water  company,'*  and  the  Colorado 
Milling  and  Elevator  Company  as  the  "milling  company.'* 
The  ultimate  and  substantial  facts  alleged  in  the  voluminous 
complaint  are,  in  the  main,  fairly  summarized  by  defendants* 
counsel  in  their  brief  as  follows: 

In  1868,  the  defendant  milling  company  constructed  a  ditch 
diverting  from  the  Cache  la  Poudre  river  sixty  cubic  feet  of 
water  per  second  of  time  to  be  used  in  propelling  its  mill  *** 
machinery,  and  then,  undiminished  in  quantity  and  unim- 
paired in  quality,  discharged  the  same  into  the  river.  Such 
use  the  milling  company  has  made  of  the  water  continuously 
from  that  time  to  the  present,  both  winter  and  summer, 
nights  and  days,  excepting  only  when,  for  some  cause,  the 
mill  was  not  in  actual  operation. 

In  1881,  the  defendant  water  company  constructed  a  ditch 
taking  water  directly  from  the  river  at  a  point  above  the 
headgate  of  the  milling  company's  ditch,  and  the  uses  actually 
made  of  such  appropriation  were  the  irrigating  of  agricultural 
lands  during  the  summer  season,  and  the  storing  of  water, 
outside  of  the  winter  months,  in  certain  of  its  reservoirs,  hav- 
ing an  aggregate  storage  capacity  of  five  hundred  million  cubic 
feet,  and  then  using  it  in  the  latter  part  of  the  season  for 
irrigating  lands  belonging  to  its  stockholders. 

In  1892,  the  plaintiff  reservoir  company  constructed  a  ditch 
taking  water  from  the  river  at  a  point  below  the  discharge 
of  the  milling  company's  ditch,  and  the  object  of  this  appro- 
priation was  to  store  the  water  in  its  reservoir,  having  a  storage 
capacity  of  four  hundred  and  fifty  million  cubic  feet,  to  be 
used  during  the  late  irrigation  season  for  irrigation  purposes. 

There  are  sixty-five  ditches  which  rightfully  divert  and  take 
for  irrigation  all  of  the  water  which  flows  in  the  river  during 
the  irrigating  season,  except  during  the  period  of  floods  in  the 
month  of  June,  when  there  is  some  water  available  for  storage. 
Between  November  1st  and  April  1st  of  each  year,  prior  to  the 
winter  of  1892-93,  the  amount  of  water  which  was  accustomed 
to  flow  in  the  river  down  to  the  place  where  now  is  located 
plaintiff's  headgate  was  about  sixty  cubic  feet  per  second, 
sometimes  more,  sometimes  less.  During  this  winter  the  sixty 
cubic  feet  of  water  diverted  and  used  by  the  milling  company 
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for  propelling  its  machinery  and  afterward  discharged  into 
the  river  flowed  down  and  was  taken  into  the  headgate  of  the 
plaintiff  company^s  ditch,  where  it  was  by  it  diverted  and  stored 
in  its  reservoir. 

Beginning  with  the  winter  of  1893-94,  and  continuing  dur- 
ing the  following  winter,  the  defendant  water  company  di- 
verted **■*  the  waters  of  the  stream  on  Sundays  and  at  such 
other  times  as  the  mill  of  the  defendant  milling  company  was 
not  in  actual  operation,  and  thereby  intercepted  the  flow  of 
said  sixty  feet,  which  during  the  winter  of  1892-93,  and  there- 
tofore ran  continuously  and  without  diminution  to  the  place 
where  now  is  the  headgate  of  the  plaintiff  company,  and 
caused  this  flow  to  become  intermittent,  running  only  at  such 
times  as  the  mill  was  in  actual  operation,  and  then  not  in 
the  quantity  theretofore  flowing,  on  account  of  the  mill  race 
becoming  clogged  with  ice  caused  by  defendant's  wrongful 
diversion.  The  defendant  water  company  now  refuses  to 
recognize  that  the  plaintiff  reservoir  company  has  any  right 
to  divert  waters  from  the  river  for  storage  between  the  1st  of 
November  and  the  Ist  of  April  to  the  extent  of  sixty  feet,  or  to 
any  extent  senior  to  the  right  claimed  by  it  to  divert  waters 
during  the  same  period  for  storage  in  its  reservoir;  and  it 
claims  the  right  to  induce  the  milling  company,  for  a  consid- 
eration (and  proposes  and  threatens  to  accomplish  that  end), 
to  keep  idle  its  mill  during  all  or  a  part  of  the  winter  months, 
or  to  cease  its  operation  by  water  powef,  in  order  that,  during 
such  time,  the  water  company  may  divert  water  for  storage: 
In  other  words  that,  by  collusion,  these  two  defendants 
threaten  to  bring  about  an  abandonment  by  the  milling  com- 
pany of  its  right  to  use  its  appropriation  of  water  for  power 
purposes;  and  thus  seek,  indirectly,  to  confer  upon  the  defend- 
ant water  company  the  opportunity  and  assumed  right  to  take 
it  out  and  absorb  it  at  a  different  place,  and  for  a  different 
purpose,  to  the  injury  of  plaintiff. 

It  should  be  borne  in  mind  that  it  is  distinctly  alleged  in 
the  complaint  that,  prior  to  the  winter  of  1893-94,  and  not 
until  after  the  plaintiff  company  had  made  its  appropriation, 
the  defendant  water  company  had  never  diverted  in  the 
winter  time  any  water  whatever  from  the  river,  to  the  extent 
of  sixty  cubic  feet,  or  any  other  quantity,  either  during  nights, 
Sundays,  or  at  intervals  when  the  mill  was  not  in  actual  opera- 
tion, although  such  temporary  nonuse  for  power  purposes  had 
frequently  occurred;  and   that  not   until   after   the  plaintiff 
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^^^  had,  as  just  stated,  made  its  appropriation  of  all  the  winter 
flow  of  the  river,  including  the  water  discharged  from  the 
mill  race  into  the  river  after  having  been  used  to  operate  the 
mill,  did  the  defendant  water  company  begin  its  diversion. 
This  diversion  thus  for  the  first  time  begun  by  the  defendant 
water  company,  according  to  the  allegations  of  the  complaint, 
hns  prevented  the  plaintiff  company  from  getting  into  its 
reservoir  during  the  winter  season  the  waters  it  is  entitled  to, 
and  the  defendant  water  company  threatens  to  continue  its 
diversion  to  the  detriment  of  the  plaintiff. 

The  milling  company  suffered  a  default,  and  the  other  de- 
fendants filed  a  demurrer  to  the  complaint  containing  several 
grounds,  but  the  only  one  argued  by  counsel  on  this  appeal 
is,  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  to  this  our  consideration  is  con- 
fined. 

From  the  foregoing  statement  it  clearly  appears  that  after 
the  use  and  subsequent  discharge  into  the  stream  of  the  sixty 
cubic  feet  of  water  diverted  by  the  milling  company,  the  first 
beneficial  use  thereof,  as  well  as  of  other  so-called  winter 
waters,  was  made  by  the  plaintiff;  and  that  no  attempt  was 
made  by  the  water  company  to  cause  any  waters  to  flow  in  its 
ditch  until  a  year  after  the  plaintiff  had  actually  stored  water 
in  its  reservoir. 

Neither  party  questions  the  first  priority  of  the  milling 
company,  so  that  question  is  eliminated.  The  case  may  first 
be  considered  as  though  all  allegations  concerning  the  mill 
ditch  were  absent,  though  this  method  will  occasion  some 
repetition. 

To  sustain  its  claim  to  the  first  appropriation  of  the  winter 
waters  of  the  stream,  counsel  for  the  water  company  makes 
a  plausible  and  ingenious  argument.  It  is  this:  When,  in 
1881,  it  conceived  its  plan  for  diverting  water  for  irrigation 
and  storage,  it  was  confronted  with  senior  demands  existing 
against  the  flow  of  the  river  for  irrigation  and  milling  pur- 
poses. Whether  these  demands  were  satisfied  by  means  of 
ditches  above  or  below  its  intake,  defendant  was  obliged  to 
*®^  respect  them  irrespective  of  the  character  of  the  use. 
Though  these  prior  demands  absorbed  all  the  waters  of  the 
river,  yet  the  quantity  actually  needed  was  not  at  all  times 
equal  to  its  actual  volume.  Therefore,  if  there  were  occasions 
when  all  or  a  portion  of  the  waters  were  not  used,  the  defend- 
ant, for  such  periods,  could  acquire  a  right  to  divert  and  enjoy 
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what  waa  not  used  by  senior  appropriators.  That  is  to  say,  al- 
though the  rights  of  these  senior  appropriators,  when  fully 
exercised,  would  consume  the  entire  flow,  yet  they  may  not 
waste  water,  and,  when  they  did  not  need  all,  or  any  portion^. 
a  junior  appropriator  might,  at  such  times,  use  such  unused 
waters,  and  as  to  the  same  would  become  a  prior  appropriator 
himself.  Or,  as  expressed  in  the  exact  language  of  counsel  r. 
"The  moment  that  a  claim  to  water  ceases  to  be  exercised,, 
partially  or  totally,  the  water  in  the  river  from  the  source  to- 
its  mouth  is  relieved  to  that  extent  of  any  legal  right  in  the 
claimant,  and  it  is,  as  to  succeeding  claimants,  unappropriated 
water." 

For  the  purposes  of  this  case,  we  may  concede  the  validity 
of  the  argument  up  to  this  point,  and  further  concede  that  this 
statement  defines  the  status  of  the  defendant  company  with 
respect  to  senior  appropriators;  and  that,  when  they  ceased 
to  use  water,  it  became  subject  to  appropriation.  Therefore,, 
as  the  argument  proceeds,  the  defendant  might  acquire  a- 
right  to  divert  such  unused  waters,  either  for  irrigation  or  for 
storage.  Indeed,  we  might  go  further,  and  say  that  it  may 
have  perfected  its  right  thus  to  take  water  during  the  summer 
season.  But  the  argument  stops  short  here,  probably  for  the 
reason  that  the  facts  of  this  case  require  it.  For,  if  the  water 
company  did  not  make  such  an  appropriation  to  be  enjoyed 
during  the  winter  season  (which  is  directly  negatived  by  the^ 
complaint)  until  after  the  plaintiff  made  its  nppropriation, 
and  limited  to  that  season,  the  latter,  as  to  the  volume  of 
water  actually  appropriated  by  it,  becomes  the  senior  appro- 
priator as  to  the  winter  flow. 

Applying  the  foregoing  principles  to  the  admitted  facts  of 
this  case,  it  appears  that,  as  to  sixty  cubic  feet  of  water,  thfr 
^^'^  plaintiff  first  appropriated  it  for  storage  purposes  during 
the  winter  season.  While  the  ditch  and  reservoir  of  the  water 
company  were  first  built,  and  its  facilities  for  storing  winter 
waters  antedated  those  of  the  plaintiff,  the  former  did  not,  as 
a  matter  of  fact,  store,  or  attempt  to  divert  for  storage,  any 
water  of  the  river  between  November  and  April  of  any  year 
until  after  the  plaintiff  made  its  appropriation  for  that  period 
during  the  winter  of  1892-93.  For  aught  we  know,  the 
water  company  may  have  a  superior  right  to  store  waters 
during  other  seasons  of  the  year,  but,  by  its  demurrer,  it  ad- 
mits that  the  plaintiff  made  the  first  appropriation  for  the 
winter  season. 
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No  right  is  acquired  by  merely  possessing  facilities  for 
making  an  appropriation,  unaccompanied  by  a  bona  fide  at- 
tempt within  a  reasonable  time  to  utilize  them.  Under  our 
law,  an  appropriation  can  be  made  only  by  an  actual  diversion 
■of  water,  followed  by  an  application  thereof,  within  a  reason- 
able time,  to  a  beneficial  use.  The  fact,  therefore,  that  the 
defendant  water  company,  from  1882  to  1892,  and  during  the, 
winter  seasons  of  these  years,  neither  diverted  water  nor 
beneficially  applied  it  until  after  the  plaintiff  made  its  diver- 
sion in  1892,  makes  the  former  the  junior  appropriator,  and 
the  latter  the  senior,  for  such  periods  of  time,  as  to  the  quan- 
tity actually  appropriated  by  the  latter. 

While  no  case  in  this  court  may  have  required  the  an- 
nouncement, it  seems,  both  upon  principle  and  authority,  that 
one  may  make  a  prior  appropriation  of  a  certain  quantity  of 
water  to  be  enjoyed  for  a  designated  period  of  time,  and  an- 
other person  an  appropriation  of  a  like  quantity  from  the  same 
source  during  another  period,  and  as  to  the  same  be  a  prior 
appropriator  himself.  In  other  words,  there  is  no  difference 
in  principle  between  "an  appropriation  measured  by  quantity 
and  an  appropriation  measured  by  time":  Kinney  on  Irriga- 
tion, sec.  177,  et  seq.,  and  cases  cited;  Black's  Pomeroy  on 
Water  Eights,  sees.  69,  91,  92,  and  cases  cited;  Barnes  v. 
Sabron,  10  Nev.  217;  Smith  v.  O'Hara,  43  Cal.  371,  and  cases 
<5ited. 

*®**  But  we  apprehend  that  the  principal  object  of  the  action 
was  to  obtain  an  adjudication  of  the  conflicting  claims  of  the 
•plaintiff  reservoir  company  and  the  defendant  water  company 
to  the  milling  company's  appropriation  at  such  times  as  the 
latter  temporarily  ceased  to  use  the  same,  or,  in  the  event  that 
it  wholly  ceased  to  use,  with  no  intention  of  reclaiming,  its 
Tight.  Considering  the  case,  then,  as  it  is  made  in  the  com- 
-plaint,  with  the  element  of  the  mill  race  present,  let  us  see  if 
i,hat  makes  any  difference  in  the  principle  just  announced.  Of 
•the  three  headgates,  that  of  the  water  company  is  highest  up 
rthe  stream,  and  that  of  the  plaintiff  the  lowest,  while  the  intake 
•of  the  mill  race  is  between  the  two.  For  twenty-four  years 
sixty  cubic  feet  of  water  per  second  of  time  had  been  contirfu- 
ously  flowing  into  the  mill  race,  and  for  ten  years  the  water 
company  had  permitted  it  to  pass  by  its  headgate,  recognizing 
the  prior  right  of  the  milling  company  thereto;  and  during 
these  years,  even  when  the  milling  company  ceased  temporarily 
to  use  it  in  operating  the  mill  (as  it  frequently  did  for  short 
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periods  of  time),  the  water  company,  during  the  winter  season, 
did  not  attempt  to  make  any  use  of  the  milling  company's  ap- 
propriation. 

After  this  volume  of  water  fulfilled  its  mission  of  running 
the  mill  machinery,  it  was  turned  back  into  the  natural  chan- 
nel, and  such  have  been  the  extent  and  method  of  use  by  the 
milling  company  since  the  day  of  its  appropriation.  In  ef- 
fect, the  milling  company  thereby  gave  notice  to  the  public 
that  its  only  use  of  this  water  was  for  power  purposes,  and 
when  that  function  was  performed,  its  claims  terminated,  and 
such,  indeed,  is  the  only  claim  it  now  makes.  After  the  water 
had  again  reached  the  natural  channel,  the  plaintiff  had  the 
right  to  appropriate  it  directly  from  the  stream,  and  such  right 
is  entitled  to  protection  under  the  law.  When  the  milling 
company  ceased  to  use  this  water,  the  water  company  has  no 
prior  right  over  the  plaintiff,  for  the  latter  first  appropriated  it. 
That  the  water  company  wanted  to  use  it,  or  was  prepared  to 
use  it,  if  he  could  get  it,  but  did  not  until  *^  after  the  plain- 
tiff appropriated  it,  is  no  reason  why  the  latter's  right  should  be 
subordinated  to  those  of  the  former. 

Now,  it  is  further  manifest  that  after  the  plaintiff  made  ita 
appropriation,  while  the  milling  company  may  change  the 
character  of  its  use,  or  the  place  of  diversion,  it  may  not  do  so 
to  the  injury  of  the  former:  Strickler  v.  Colorado  Springs,  16 
Colo.  61,  25  Am.  St.  Rep.  245.  Neither  could  it,  by  sale  to 
the  water  company  or  other  person,  empower  its  grantee  to  do 
what  it  could  not  do.  But,  say  counsel,  plaintiff  may  not  com- 
pel the  milling  company  to  divert  water  into  its  race  for  the 
former's  benefit,  and  therefore  the  latter  may  cease  altogether 
to  use  its  mill  race.  True,  but  is  this  equivalent  to  holding 
that  it  may,  by  abandonment,  confer,  or  that  it  may  make  such 
other  use  of  its  appropriation  as  to  confer,  upon  others  a  right 
to  deprive  the  plaintiff  of  its  appropriation? 

This  leads  to  a  consideration  of  the  second  general  conten- 
tion of  defendants,  that  when  the  milling  company  ceases  tem- 
porarily, or,  as  in  case  of  abandonment,  permanently,  to  exer- 
cise its  rights,  the  water  theretofore  diverted  must  be  allowed 
to  flow  in  the  stream  subject  to  appropriation  by  other  appro- 
priators  higher  up  the  stream,  in  accordance  with  their 
relative  priorities,  irrespective  of  the  question  whether  or  not 
the  unused  or  abandoned  waters  have  been  appropriated  by 
ditch  owners  farther  down  the  stream  before  the  date  of  such 
temporary  or  permanent  nonuse. 
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It  is  somewhat  singular  in  this  case  that  opposing  counsel 
rely  upon  the  same  authorities,  which  are  cited  in  all  the  briefs, 
though  not  so  strange  that  they  disagree  in  their  conclusions 
drawn  therefrom,  or  as  to  the  legal  effect  of  an  abandonment. 
The  position  of  defendants  is  that,  when  an  abandonment 
occurs,  the  situation  is  as  though  no  appropriation  had  ever 
been  made;  and,  at  the  very  moment  an  abandonment  occurs, 
the  water  resumes  its  original  quality  of  being  a  part  of  the 
public  waters,  and  may  be  taken  by  other  appropriators  in  the 
order  of  their  original  dates  of  priority. 

It  has  been  determined,  where  an  appropriation  of  water 
for  a  use  that  wholly  absorbs  it,  as  for  irrigation,  is  abandoned 
'^'^^  and  allowed  to  flow  into  the  stream  above  the  headgates  of 
all  the  ditches,  or  when  the  stream,  from  whatever  cause,  has 
at  such  point  received  an  increase  in  volume,  the  right  to  the 
use  of  the  increased  quantity  is  in  accordance  with  the  prior- 
ities of  the  several  ditches:  Kinney  on  Irrigation,  sees.  183, 
259.  We  are  not  called  upon  to  declare  how  abandoned  water 
in  all  cases  should  be  distributed,  but  we  are  to  lay  down  the 
rule  to  govern  in  a  case  like  the  one  at  bar,  and  where  the  use 
is  a  nonabsorbing  one.  So  long  as  the  milling  company  was 
using,  and  then  discharging  into  the  stream,  the  water  whose 
benefits  it  had  enjoyed,  this  returned  water  was,  as  to  the  mill- 
ing company,  abandoned  water;  that  is,  it  had  used  it  for  a 
certain  purpose,  and  thereafter  made  no  further  claim  to  it. 
But  ditch  owners  above,  owing  to  a  physical  law,  could  not  then 
claim  it.  It  then  became  subject  to  appropriation;  and  when 
once  it  was  appropriated  by  a  ditch  owner  below  the  place  of 
discharge,  ditch  owners  higher  up  the  stream  are  not  entitled  to 
it,  either  during  temporary  nonuse,  or  after  abandonment, 
though  their  priorities  as  to  other  quantities  of  water,  or  for 
other  seasons  of  the  year,  may  be  prior  in  time.  The  lower 
ditch  owner,  in  other  words,  is  himself  the  prior  appropriator 
of  this  so-called  abandoned  water.  To  hold  otherwise  would 
be  to  take  away  from  a  ditch  owner  below  who  had  made  an 
actual  beneficial  use  of  water  something  which  he  theretofore 
used,  and  give  to  another  higher  up  the  stream  that  something 
which  the  latter  theretofore  never  had  enjoyed,  or  had  the  op- 
portunity or  right  to  enjoy. 

It  follows,  therefore,  when  the  plaintiff  went  upon  the 
stream  and  saw  the  use  that  was  being  made  of  water  by  the 
milling  company,  and  then  made  its  appropriation,  no  subse- 
quent act  of  omission  or  commission  by  the  milling  company 
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could  operate  to  the  injury  of  the  plaintiff;  and,  by  virtue  of 
its  appropriation,  the  plaintiff,  on  the  basis  of  then  existing 
conditions,  secured  a  vested  right  to  have  the  water  continue 
to  flow  either  from  the  mill  race  or  from  the  stream  itself,  in 
substantially  the  same  quantity  as  it  flowed  when  ^''^  its  ap- 
propriation was  made.  The  plaintiff,  though  junior  to  the 
milling  company,  in  so  far  as  the  use  of  the  water  for  power 
purposes  is  concerned,  is  a  senior  appropriator  to  the  milling 
company  as  to  the  water  which  the  former  appropriated,  after  it 
left  the  mill  race.  That  right  was  just  as  valid  as  was  the  prior 
right  of  the  milling  company  for  power  purposes,  and  each  be- 
comes a  vested  right:  Lobdell  v.  Simpson,  2  Nev.  274,  90  Am. 
Dec.  537;  Ortman  v.  Dixon,  13  Cal.  33;  Last  Chance  etc.  Min. 
Co.  V,  Bunker  Hill  etc.  Co.,  49  Fed.  Rep.  430;  Kinney  on  Irri- 
gation, sees.  234,  253,  254,  259,  and  cases  cited. 

This  conclusion  would  seem  to  be  in  accordance  with  equity, 
and,  in  principle,  well  established  by  the  authorities  cited. 
The  water  company  could  not,  by  purchase,  acquire  from  the 
milling  company  any  superior  right  to  this  sixty  cubic  feet  of 
water  appropriated  by  the  plaintiff,  for  the  milling  company 
had  no  prior  rights  to  convey.  Why,  if  the  milling  company 
ceases  temporarily  or  permanently  to  use  its  appropriation 
the  water  company  could,  or  should,  obtain  a  right  which  it 
could  not  get  by  purchase,  is  difficult  to  perceive,  for  one  may 
not  abandon  a  right  in  favor  of  another. 

An  illustration  used  by  plaintiff's  counsel  serves  to  bring 
out  more  clearly  this  point.  Suppose  the  water  company 
owned  all  the  water  rights,  both  for  irrigation  and  milling,  on 
this  stream,  and  had  used  them  for  years,  as  the  present  owners 
have  done.  Could  it,  after  the  plaintiff  had  made  its  appro- 
priation, change  the  character  of  the  use  of  the  mill  appropria- 
tion, and  use  the  same  quantity  of  water  during  the  winter 
season  for  storage  in  its  reservoirs,  and  thus  prevent  plaintiff 
from  enjoying  its  appropriation  during  the  same  season?  Or 
could  it  change  the  place  of  diversion  by  discharging  water 
from  the  mill  race  at  a  point  below  the  plaintiff's  headgate  in 
order  to  store  it  in  some  reservoir  that  it  might  own  farther 
down  the  stream?  ^fanifestly  not;  and,  if  not,  why  should  ft 
different  result  follow  by  any  act  of  the  present  owners, 
whether  they  act  in  conjunction,  or  entirely  independent  of 
each  other? 

17a  rj^Q  judgment   should   be   reversed,  and   the  cause  re- 
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manded,  with  instnictioiis,  if  further  proceedings  he  had,  that 
they  be  in  accordance  with  the  views  herein  expressed. 

TO  THE  VALID  APPROPRIATION  OF  WATER  three  elements 
must  exist:  1.  Intent  to  appropriate  to  some  beneficial  use  existing 
at  the  time  or  contemplated  in  the  future;  2.  A  diversion  from  the 
natural  channel  by  means  of  a  ditch,  canal,  or  other  structure;  3. 
The  application  of  it  within  a  reasonable  time  to  some  useful  in- 
dustry: Nevada  Ditch  Co.  v.  Bennett,  30  Or.  59,  60  Am.  St.  Rep.  777. 

APPROPRIATION— CHANGE  OF  USE.— If  the  appropriation  of 
water  has  become  perfect  by  the  diversion  of  the  water  and  its  ap- 
plication to  a  useful  purpose,  the  appropriator  acquires  the  right  to, 
use  the  water  thus  actually  appropriated,  either  for  the  purpose 
originally  contemplated,  or  for  any  other  lawful  purpose.  But  an 
appropriator  cannot  appropriate  surplus  water  which  he  has  not 
used,  as  against  intervening  appropriators:  See  the  monographic 
note  to  Nevada  Ditch  Co.  v.  Bennett,  60  Am.  St.  Rep.  813,  814.  A 
construction  of  a  grant  of  water  power  that  will  restrict  the  grantee 
to  the  specific  use  to  which  the  water  was  applied  when  the  grant 
was  made  will  never  be  adopted,  unless  the  language  of  the  grant 
unmistaliably  shows  that  such  was  the  intention  of  the  parties: 
Hines  y.  Robinson,  57  Me.  824,  99  Am.  Dec.  772. 
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[25  Colorado,  354.] 

TRUSTEE'S  SALES— REQUEST  OF  BENEFICIARY— CON- 
DITION PRECEDENT.— If  the  rjower  of  sale  in  a  deed  of  trust  is 
conditioned  upon  the  request  of  the  beneficiary,  such  request  is  a 
condition  precedent  to  the  power  to  sell  in  the  absence  of  circum- 
stances from  which  such  request  may  be  inferred. 

TRUSTEE'S  SALES— CAVEAT  EMPTOR.— The  rule  of 
caveat  emptor  applies  to  trustee's  sales,  and  a  purchaser  at  such  sale 
is  bound  to  take  notice  that  all  the  conditions  upon  which  the  trus- 
tee's power  to  act  depends  have  been  complied  with. 

TRUSTEE'S  SALES— CAVEAT  EMPTOR  RECITALS  IN 
DEED—BURDEN  OF  PROOF.— A  provision  in  a  deed  of  trust  that 
in  case  of  sale  the  recitals  in  the  trustee's  deed  should  be  taken  as 
prima  facie  evidence  of  the  facts  therein  stated  does  not  relieve  the 
purchaser  of  the  rule  of  caveat  emptor,  and,  at  most,  only  casts 
upon  the  party  assailing  the  deed  the  burden  of  proof  to  overcome 
such  presumption. 

DEPOSITIONS.— OBJECTIONS  TO  DEPOSITIONS  must  be 
made  and  disposed  of  before  triaL 

TRUSTEE'S  SALES— SETTING  ASIDE— EVIDENCE.— A 
protested  draft  issued  by  a  trustee  to  the  holder  of  a  note  secured 
by  trust  deed,  and  tendered  as  interest  on  such  note  two  months 
after  sale  of  the  trust  property  by  the  trtistee,  is  admissible  in 
evidence  in  an  action  to  set  aside  such  sale  on  the  ground  that  it 
was  unauthorized  and  void,  as  tending  to  show  a  pui-pose  on  the 
part  of  the  trustee  to  conceal  from  the  holder  of  the  note  the  fact  of 
an  attempted  foreclosure  of  the  trust  deed,  and  also  as  confirmatory 
of  his  statement  that  he  had  no  knowledge  of  such  attempt  until 
put  on  Inquiry  by  the  protested  draft. 

Cranston,  Pitkin  &  Moore,  for  the  appellant. 
Kilgore  &  Hess,  and  M.  Whitehead,  for  the  appellee. 
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^^  GODDARD,  J.  The  appellee,  Matthew  TVhitehead,  be- 
ing the  owner  of  a  note  secured  by  a  certain  deed  of  trusty 
brings  this  action  to  cancel  a  trustee's  deed  issued  to  appellant 
in  pursuance  of  a  sale  of  the  trust  property,  upon  the  ground 
that  the  sale  was  unauthorized  and  void.  He  predicates  hi» 
right  to  such  relief  upon  the  following  facts: 

One  Ruel  L.  Nute,  on  September  21,  1889,  made  a  promis- 
sory note  for  one  thousand  dollars,  payable  to  the  order  of  the 
Colorado  Securities  Company  on  September  1,  1894.  At  the 
same  time,  to  secure  the  payment  of  the  note,  he  executed  a 
deed  of  trust  to  Henry  J.  Aldrich,  the  president  of  the  com- 
pany, conveying  to  him,  as  trustee,  three  hundred  and  twenty 
acres  of  land  situate  in  Otero  county,  Colorado.  This  trust 
deed  was  in  the  usual  form,  and  contained,  inter  alia,  the  fol- 
lowing provision:  "That  in  case  of  default  in  the  payment  of 
said  note,  or  any  part  thereof,  with  the  interest  thereon  at  the 
time,  and  in  the  manner,  and  at  the  place  specified  for  the  pay- 
ment thereof,  ....  then  and  in  such  case,  on  the  application 
of  the  legal  holder  of  said  note,  it  shall,  and  may  be,  lawful  for 
the  said  party  of  the  second  part  ....  after  having  advertised 
such  sale  thirty  days  in  a  newspaper  ....  to  sell  said  premises 
**^  ....  and  to  execute  and  deliver  to  the  purchaser  or  pur- 
chasers a  deed  or  deeds  of  conveyance  in  fee  of  the  premises 
sold  by  virtue  hereof.  And  it  is  agreed  that  the  recitals  in  said 
deed  shall  be  taken  and  accepted  as  prima  facie  evidence  of  the 
facts  therein  stated." 

About  October  1,  1889,  the  appellee,  through  his  brother, 
William  H.  Whitehead,  purchased  this  note  at  its  face  value, 
which,  together  with  the  deed  of  trust,  was  delivered  to  him  at 
that  time,  and  is  still  the  owner  and  holder  of  the  same;  that 
no  part  of  the  principal  of  the  note,  and  no  interest  after  its 
maturity,  had  been  paid.  On  December  7,  1894,  Henry  J. 
Aldrich,  the  trustee,  advertised  the  land  for  sale  in  the  man- 
ner provided  for  by  the  trust  deed;  and  on  January  7,  1895, 
on  the  day  appointed  in  the  advertisement,  sold  the  same  to 
appellant,  the  Bent-Otero  Improvement  Company,  it  being  the 
highest  and  best  bidder,  for  the  sum  of  three  thousand  dollars 
cash;  and  on  the  same  day  executed  and  delivered  to  the  com- 
pany the  trustee's  deed  above  mentioned.  The  Colorado 
Securities  Company,  as  guarantor  of  the  note,  paid  the  interest 
as  it  fell  due,  by  drafts  drawn  by  Aldrich,  its  president,  on  the 
Importers  and  Traders  National  Bank  of  New  T  ork  City;  and 
it  appears  that  appellee,  by  reason  of  the  nonpayment  and  pro- 
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test  of  a  draft  so  drawn  for  the  amount  of  interest  due  on  the 
note  March  1,  1895,  was  put  upon  inquiry,  and  therefrom  first 
learned  of  the  attempted  foreclosure  of  his  deed  of  trust. 

It  is  further  shown,  by  the  uncontradicted  testimony  of  ap- 
pellee, that  this  sale  was  made  without  his  request,  knowledge, 
or  consent,  and  that  he  never  received  any  of  the  proceeds  of 
the  sale. 

The  appellant,  among  other  matters  of  defense,  avers  "that 
the  plainti:^  ought  not  to  be  admitted  to  say  that  he  did  not 
order  and  request  the  foreclosure  of  the  deed  of  trust  men- 
tioned in  his  complaint,  ....  because  ....  the  plaintiff 
....  permitted  the  Colorado  Securities  Company  and  Henry 
J.  Aldrich  ....  to  deal  with  said  note  and  security  as  gen- 
eral agents."  But  the  court  below  disposed  of  this  plea  by 
finding  that,  as  a  matter  of  fact,  there  was  no  evidence  ^^"^ 
whatever  to  support  it.  An  examination  of  the  evidence,  as 
disclosed  by  the  record,  satisfies  us  that  the  court  was  correct 
in  its  conclusions. 

The  record  discloses  that  the  cause  was  set  for  trial  on  No- 
vember 22,  1895;  and  when  the  case  was  called  both  parties 
appeared  and  announced  themselves  ready  for  trial.  Then,  for 
the  first  time,  counsel  for  defendant  objected  to  the  reading 
of  the  deposition  of  Matthew  Whitehead,  "on  the  ground  that 
the  certificate  of  the  notary  public  was  not  according  to  law," 
and  without  specifying  in  what  particular  the  certificate  was 
defective  in  this  regard.  The  court  overruled  the  objection 
and  allowed  the  deposition  to  be  read.  Objection  was  also 
made  to  the  introduction  in  evidence  of  the  protested  draft 
above  referred  to.  Aside  from  these  objections,  the  assign- 
ments of  error  present  but  one  question,  and  that  is  whether 
a  trustee  named  in  a  deed  of  trust,  wherein  the  power  of  sale 
is  conditioned  upon  the  request  of  the  beneficiary,  can  sell  the 
land  and  convey  to  the  purchaser  a  good  title  without  such 
request,  or  without  any  circumstance  from  which  the  purchaser 
could  infer  such  request  on  his  part.  The  powers  of  a  trustee 
depend  entirely  upon  the  terms  of  the  instrument  appointing 
him,  and  no  power  is  conferred  unless  expressed  in  the  writing. 
Such  request,  therefore,  becomes  a  condition  precedent  to  his 
power  to  sell;  and  since  the  rule  of  caveat  emptor  applies  to 
trustee's  sales,  the  purchaser  is  bound  to  take  notice  that  all 
matters  in  pais  upon  the  existence  of  which  the  trustee's  power 
to  act  depends  have  been  complied  with.  This  is  clear  under 
all   the  authorities,  among    them   the  following:  Stephens  v. 
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Clay,  17  Colo.  489,  31  Am.  St.  Rep.  328;  Shippen  v.  Whittier, 
117  111.  282;  Williams  v.  Peyton,  4  Wheat.  77;  Magee  v.  Burch, 
108  Mo.  336;  Bomar  v.  West,  87  Tex.  299;  Kenney  v.  Jeffer- 
son Co.  Bank  (Colo  App.  Sept.  12,  1898),  54  Pac.  Rep.  404; 
Breit  v.  Yeaton,  101  111.  342;  Equitable  Trust  Co.  v.  Fisher, 
106  111.  189;  2  Perry  on  Trusts,  4th  ed.,  sees.  602  g,  784. 

In  Shippen  v.  Whittier,  117  111.  282,  it  is  said:  "The  rule  is 
familiar,  and  strictly  applicable  here,  that  a  **^®  purchaser  un- 
der a  power  purchases  at  the  peril  of  the  sale  being  void  if  a 
material  condition  precedent  to  the  exercise  of  the  power  does 
not  exist.  A  sale  without  the  existence  of  such  material  con- 
dition precedent  is  a  sale  not  authorized  by  the  power,  and 
no  title  can  pass  by  it." 

In  Williams  v.  Peyton,  4  Wheat.  77,  Chief  Justice  Marshall, 
speaking  for  the  court,  said:  "It  is  a  general  principle  that  the 
party  who  sets  up  a  title  must  furnish  the  evidence  necessary 
to  support  it.  If  the  validity  of  the  deed  depends  on  an  act 
in  pais,  the  party  claiming  under  that  deed  is  as  much  bound 
to  prove  the  performance  of  the  act,  as  he  would  be  bound 
to  prove  any  matter  of  record  on  which  its  validity  might  de- 
pend. It  forms  a  part  of  his  title;  it  is  a  link  in  the  chain 
which  is  essential  to  its  continuity,  and  which  it  is  incumbent 
on  him  to  preserve.  These  facts  should  be  examined  by  him 
before  he  becomes  a  purchaser,  and  the  evidence  of  them  should 
be  preserved  as  a  necessary  muniment  of  title." 

In  Perry  on  Trusts,  paragraph  602  g,  the  learned  author, 
speaking  to  this  point,  says:  "The  purchaser  is  bound  to  know 
the  full  particulars  and  purpose  of  the  power  under  which  he 
purchases;  and  if  he  makes  any  mistake  in  the  construction  of 
the  power,  or  if  he  does  not  fully  inform  himself  and  acts  in 
ignorance,  he  will  take  no  title  if  the  power  is  not  properly 
executed." 

In  Kenney  t.  Jefferson  County  Bank  (Colo.  App.  Sept.  12, 
1898),  a  case  recently  decided  by  our  court  of  appeals,  the  rule 
is  thus  concisely  stated:  "It  is  undoubtedly  true,  and  in  this 
till  the  authorities  agree,  that  a  trustee  by  written  instrument 
is  clothed  with  no  powers  save  those  which  are  expressed  in 
the  writing,  and  if  his  authority  to  act  is  in  any  wise,  or  at 
all,  dependent  upon  matters  in  pais,  the  parties  dealing  with 
the  trustee  are  bound  in  the  one  case  to  see  that  the  authority 
is  expressly  given  by  the  instrument  and  in  the  other  that 
those  facts  exist  which  authorize  the  trustee  to  act." 

Counsel  for  appellant  concedes  that  the  rule  of  caveat  emp- 
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tor  ^®  applies  to  purchasers  at  trustees'  sales  under  ordinary 
trust  deeds,  but  insists  that  the  rule  cannot  be  invoked  in  this 
case  because  in  the  trust  deed  under  which  appellee  claims  it 
is  provided  "that  the  recitals  in  said  deed  shall  be  taken  and 
accepted  as  prima  facie  evidence  of  the  facts  therein  stated"; 
and  in  support  of  this  claim  relies  upon  the  case  of  Jesson  v. 
Texas  Land  etc.  Co.,  3  Tex.  Civ.  App.  25,  and  Carey  v.  Brown, 
62  Cal.  373.  These  cases  fall  far  short  of  supporting  coun- 
sel's contention.  The  provisions  in  the  trust  deeds  there  under 
consideration  were  different  from  the  provision  in  the  trust 
deed  in  this  case.  In  the  one  it  was  provided  that  recitals  in 
the  trustee's  deed  should  be  conclusive;  and  in  the  other,  that 
they  should  be  full  evidence  of  the  truth  of  the  matter  therein 
stated;  while  in  the  one  before  us  it  is  provided  that  the  recital 
shall  be  prima  facie  merely,  which  at  most  would  cast  upon 
the  party  assailing  the  deed  the  burden  of  producing  evidence 
sufRcient  to  overcome  this  prima  facie  presumption;  which  wag 
clearly  done,  as  we  have  seen,  by  the  uncontradicted  evidence  of 
appellee. 

"We  think  it  is  clear,  under  the  established  facts  in  this  case, 
and  the  doctrine  laid  down  by  the  Uniform  current  of  author- 
ity, that  the  action  of  the  trustee  in  making  the  sale  of  the 
trust  property  was  unwarranted,  and  appellant  acquired  no  title 
thereunder;  and  that  the  appellee  is  entitled  to  the  relief 
granted  by  the  court  below. 

Whether  the  objection  to  the  deposition  would  have  been 
tenable,  if  made  in  apt  time,  we  need  not  determine.  Section 
353  of  the  code  provides  that  "all  objections,  exceptions,  and 
motions  in  respect  to  depositions  shall  be  made  and  disposed 
of  before  trial;  provided,  that  objections  to  competency,  rele- 
vancy, or  materiality  of  testimony  therein  may  be  reserved  and 
ruled  on  during  the  trial." 

Under  this  provision  it  is  clear  that  the  objection  came  too 
late  to  be  entertained  by  the  court,  and  was  properly  overruled; 
nor  can  we  see  wherein  the  court  committed  any  error  in  ad- 
mitting the  protested  draft  in  evidence.  Its  issuance,  two 
months  after  the  attempted  sale,  was  a  circumstance  that  ^*® 
tended  to  show  a  purpose  on  the  part  of  the  trustee  to  conceal 
from  appellee  the  fact  of  the  attempted  foreclosure  of  the  deed 
of  trust,  and  is  confirmatory  of  his  statement  that  he  had  no 
knowledge  until  put  upon  inquiry  thereby  that  the  sale  had 
been  made.    It  follows  from  the  views  we  have  expressed  that 
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the  judgment  of  the  court  below  is  correct,  and  must  be  af- 
firmed, which  is  accordingly  done. 

TRUSTEE'S  SALES. — A  power  of  sale  contained  In  a  trust  deed 
must  be  strictly  followed  to  render  Its  exercise  valid:  Schanewerk. 
V.  Hoberecht,  117  Mo,  22,  38  Am.  St.  Rep.  631.  A  court  may  be 
empowered  by  statute  to  decree  a  sale  when  property  Is  held  In 
trust,  and  one  or  more  persons  required  to  consent  unreasonably 
withhold  consent,  and  such  a  statute  is  not  unconstitutional  aa 
taking  property  without  clue  process  of  law:  Freeman's  Estate» 
181  Pa.  St  405,  59  Am.  St  Rep.  659. 

TRUSTEE'S  SALES— CAVEAT  EMPTOR.— With  respect  to  con- 
ditions precedent  imposed  by  the  creator  of  a  trust  and  the  happen- 
ing of  which  gives  rise  to  a  cause  of  sale,  the  rule  of  caveat  emptor 
applies,  and  the  purchaser  must  therefore  ascertain  at  his  peril 
whether  a  cause  of  sale  exists  or  not:  Note  to  Tyler  t.  Herring* 
19  Am.  St.  Rep.  279. 

TRUSTEE'S  SALES— SETTING  ASIDE  trustee's  sales:  See  thft 
extended  note  to  Tyler  r.  Herring,  19  Am.  St  Bep,  280. 
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APPELLATE  PRACTICE— CONSTITUTIONALITY  OP^ 
STATUTE. — The  question  as  to  whether  a  statute  was  constitution- 
ally passed  cannot  be  considered  for  the  first  time  on  appeal. 

CORPORATIONS— INSOLVENCY  —  REMEDY— LIABILITY 
OF  STOCKHOLDERS.— A  suit  In  equity  by  a  creditor  or  creditors 
for  the  benefit  of  all  the  creditors  Is  the  proper  remedy  to  enforce 
the  liability  of  stockholders  in  an  insolvent  corporation  for  the  debts 
thereof.  Neither  the  assignee  nor  receiver  of  an  insolvent  corpor- 
ation can  maintain  such  suit  unless  given  the  right  by  statute. 

CORPORATIONS— INSOLVENCY— LIABILITY  OF  STOCK- 
HOLDERS—WHEN MAY  BE  ENFORCED.— If  an  insolvent  cor- 
poration makes  an  assignment  for  the  benefit  of  Its  creditors,  they 
are  not  required  to  await  the  collection  and  disposition  of  all  doubt- 
ful claims  and  assets  of  the  corporation  before  bringing  action  to 
enforce  the  stockholders'  statutory  liability.  The  stockholders  must 
pay  promptly  and  take  upon  themselves  the  onus  of  delay  and  risk 
as  to  such  claims. 

CORPORATIONS— INSOLVENCY— LIABILITY  OP  STOCK- 
HOLDERS— CONSTRUCTION  OF  STATUTE.- Under  a  statute 
Imposing  upon  the  stockholders  In  a  corporation  a  liability  for  Its 
debts  "in  double  the  amount  of  the  par  value  of  the  stock  owned  by 
them  respectlveJy."  they  are  liable  In  such  double  amount  in  ad- 
dition to  their  subscription  to  the  stock,  no  matter  whether  they 
have  paid  or  are  still  Indebted  therefor.  Such  liability  Imposed  for 
the  benefit  of  creditors.  Is  In  addition  to  any  liability  of  the  stock- 
holder to  the  corporation  for  his  subscription  for  stock. 

CORPORATIONS— INSOLVENCY— LIABILITY  OF  STOCK- 
HOLDERS FOR  INTEREST.— If,  from  the  nature  of  a  contract  or 
debt  of  an  Insolvent  corporation,  interest  is  allowahle  against  It, 
that  constitutes  a  part  of  its  Indebtedness,  for  which  the  stock- 
holders are  liable. 

CORPORATIONS— INSOLVENCY— LIABILITY  OF  STOCK- 
HOLDERS— EVIDENCE.— The  relation  of  stockholders  to  an  in- 
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solvent  corporation  as  stockholders  is  sufficiently  shown  by  the  pro- 
•duction  in  evidence  of  the  stocli-book  of  the  corporation  and  the 
testimony  of  its  assignee,  who  had  been  its  cashier,  that  such  book 
Teprosented  the  stockholders,  was  the  only  book  kept  for  that  pur- 
pose, that  It  was  kept  in  the  ordinary  course  of  business,  and  that 
the  persons  named  therein  took  part  in  the  stockholders'  meetings 
■during  the  period  of  time  that  their  names  appeared  on  the  book. 

CORPORATIONS— INSOLVENCY— LIABILITY  OF  STOCK- 
HOLDERS-BOOKS AS  EVIDENCE.— In  an  action  to  enforce  the 
stockholders'  statutory  liability  for  the  debts  of  an  insolvent  cor- 
poration, the  books  of  the  corporation,  kept  by  its  employes  in  con- 
ducting its  business,  are  admissible  in  evidence. 

EVIDENCE— ACCOUNT  BOOKS.— In  order  to  render  account 
books  admissible  in  evidence  to  show  admissions  against  the  party 
making  them,  it  is  only  necessary  that  they  be  shown  to  be  his 
books,  kept  in  the  regular  course  of  business,  and  that  entries 
therein  were  made  by  himself  or  an  agent  authorized  to  make  them. 

CORPORATIONS— INSOLVENCY— LIABILITY  OF  STOCK- 
HOLDERS—EVIDENCE  TO  ESTABLISH.— In  an  action  to  en- 
loi'ce  the  statutory  liability  of  the  stockholders  of  an  insolvent  bank- 
ing corporation  for  its  debts,  the  pass-books  issued  to  depositors 
are  no  better  evidence  than  the  entries  made  in  the  balance-book 
of  the  bank  from  deposit  slips  made  at  the  time  of  deposit,  and 
though  such  entries  are  made  by  an  officer  of  the  bank,  yet  in 
making  them  he  acts  as  agent  for  the  stockholders  and  the  entries 
are  as  binding  upon  them  as  upon  the  bank. 

CORPORATIONS-INSOLVENCY- LIABILITY  OF  STOCK- 
HOLDERS—CERTIFICATES OF  DEPOSIT— EVIDENCE.— In  an 
action  to  enforce  the  statutory  liability  of  stockholders  of  an  in- 
€olvent  banking  corporation  for  its  debts,  upon  certificates  of  de- 
posit negotiable  and  transferable  by  indorsement,  they  must  be 
produced  in  evidence  to  show  their  present  ownership,  or  must  be 
shown  by  competent  evidence  to  be  lost  or  destroyed,  and  the  neces- 
sity for  such  proof  is  not  dispensed  with  by  showing  a  list  of 
verified  claims  presented  to  the  assignee  of  the  corporation  and 
allowed  by  the  court,  including  the  certificates  of  deposit  in  ques- 
tion upon  which  dividends  have  been  ordered  paid.  Such  allowance 
does  not  constitute  a  judgment  in  personam  against  the  bank 
or  its  stockholders,  and  is  at  most  a  judgment  in  rem  fixing  the 
status  of  tlie  claimant  toward  the  assigned  property,  and  establish- 
ing his  right  to  participate  in  the  benefits  of  the  assignment. 

CORPORATIONS— INSOLVENCY— LIABILITY  OF  STOCK- 
HOLDERS—PARTIES.— In  an  action  to  enforce  the  statutory  lia- 
bility of  the  stockholders  of  an  insolvent  banking  corporation  for  its 
debts,  the  fact  that  the  bank  and  its  assignee  are  not  made  parties 
defendant  does  not  in  any  manner  aflCect  the  rights  or  liabilities  of 
such  stockholders. 

PARTIDS-WAIVER  OF  DEFECT  IN.— A  person,  by 
answering  over,  after  demurrer,  on  the  ground  of  defect  of  parties, 
waives  the  right  to  raise  that  question  on  appeal. 

APPELLATE  PRACTICEr-ORIGINAL  EVIDENCE  cannot 
t)e  treated  or  considered  by  the  supreme  court  on  appeal. 

Equitable  action  by  creditors  on  behalf  of  themselves  and 
finch  other  creditors  as  might  join  them  to  enforce  the  statu- 
tory liability  of  the  stockholders  in  an  insolvent  banking  cor- 
poration. Judgment  for  plaintiffs,  and  the  defendants  ap- 
pealed. 
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Muller  &  Weil,  L.  Weinschenk,  Bartels  &  Blood,  S.  S.  Sher- 
man, T.  E.  Waters,  and  J.  H.  Brown,  for  the  appellants. 

P.  B.  Tolles  and  T.  D.  Cobbey,  for  the  appellee. 

***  GODDARD,  J.  The  specifications  of  error  are  volum- 
inous, and,  in  addition  to  the  questions  they  raise  as  to  the 
admissibility  and  sufiBciency  of  certain  testimony,  challenge  the 
right  of  appellees  to  maintain  the  action,  and  also  the  construc- 
tion that  the  court  below  gave  to  the  statute  under  which  the 
recovery  is  sought.  In  their  printed  argument,  for  the  first 
time,  counsel  question  the  validity  of  the  act  itself,  upon  the 
ground  that  it  was  never  constitutionally  passed.  Under  for- 
mer decisions  of  this  court  and  the  court  of  appeals  this  ques- 
tion is  not  properly  before  us  for  consideration:  Marean  v. 
Stanley,  21  Colo.  43;  Rice  v.  Carmichael,  4  Colo.  App.  84. 

Counsel  for  appellants  insist  that  the  assignee  was  alone  en- 
titled to  maintain  the  action,  and  that  the  creditors  themselves 
cannot  invoke  the  interposition  of  a  court  of  equity  to  enforce 
the  liability  of  stockholders,  under  this  statute.  Upon  whom 
the  right  to  enforce  the  remedy  devolves,  and  the  mode  of  pro- 
cedure that  should  be  adopted,  have  been  in  controversy  **"*  in 
many  of  the  courts  of  last  resort,  and  have  been  variously  de- 
cided, some  holding  that  the  liability  is  primary,  and  enforce- 
able in  an  action  at  law  by  an  individual  creditor  against  one 
OT  more  of  the  stockholders,  while  in  others,  and  by  far  the 
greater  number,  it  is  held  that  the  fund  created  by  the  stat- 
ute is  in  the  nature  of  a  security  for  the  common  benefit  of 
all  the  creditors,  and  that  a  suit  in  equity  affords  the  most 
effectual  and  convenient  remedy  for  its  enforcement;  that  since 
the  fund  is  exclusively  for  the  benefit  of  the  creditors,  and 
forms  no  part  of  the  assets  of  the  corporation,  the  right  of 
action  accrues  to  the  creditors  themselves,  and,  in  the  absence 
of  a  statute  conferring  the  right,  neither  the  assignee  nor  re- 
ceiver of  an  insolvent  corporation  can  maintain  the  action: 
Terry  v.  Little,  101  U.  S.  216;  Pollard  v.  Bailey,  20  Wall.  520; 
Homer  v.  Henning,  93  U.  S.  228;  Famsworth  v.  Wood,  91 
N.  Y.  308;  Pfohl  v.  Simpson,  74  N.  Y.  137;  Mathez  v.  Neidig, 
72  N.  Y.  100;  Griffith  v.  Mangam,  73  N.  Y.  611;  Wincock  v. 
Turpin,  96  111.  135;  Butcher  v.  Marine  Nat.  Bank,  12  Blatchf. 
435;  Jacobson  v.  Allen,  20  Blatchf.  525;  Minneapolis  Paper  Co. 
V.  Swinbum  etc.  Co..  66  Minn.  378;  Umsted  v.  Buskirk,  17 
Ohio  St.  113;  Wright  v.  McCormack,  17  Ohio  St.  86;  Crease 
T.  Babcoc)^  10  Met.  625;  Liberty  Female  etc.  Association  v. 
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Watkins,  70  Mo.  13;  Runner  v.  Dwiggins,  147  Ind.  238;  Cook 
on  Stock  and  Stockholders,  sec.  280;  Thompson  on  Corpora- 
tions, sec.  3560;  Morawetz  on  Private  Corporations,  sec.  869. 

In  Terry  v.  Little,  101  U.  S.  216,  Chief  Justice  Waite,  in 
discussing  the  procedure  that  should  be  adopted  for  the  en- 
forcement of  a  liability  provided  in  the  charter  of  the  Mer- 
chants' Bank  of  South  Carolina,  in  language  substantially  the 
same  as  that  used  in  our  statute,  said:  "Undoubtedly,  the  ob- 
ject was  to  furnish  additional  security  to  creditors,  and  to  have 
the  payments  when  made  apply  to  the  liquidation  of  debts. 
So,  too,  it  is  clear  that  the  obligation  is  one  that  may  be  en- 
forced by  the  creditors;  but  as  it  is  to  or  for  all  creditors, 
it  must  be  enforced  by  or  for  all.  ***^  The  form  of  the  action, 
therefore,  should  be  one  adapted  to  the  protection  of  all." 

In  Pfohl  V.  Simpson,  74  N.  Y.  137,  it  is  said:  "A  suit  in 
equity  laying  hold  of  all  the  stockholders  in  like  category,  and 
promoted  for  the  benefit  of  all  creditors  having  like  inter- 
est, is  peculiarly  adapted  to  work  out  exactly  just  and  equitable 

results The  object  and  effect  is  only  to  bring  to  one 

forum  the  determination  of  rights  which  must,  if  prosecuted 
separately,  more  or  less  conflict,  to  mutual  harm.  Before  that 
one  forum,  in  one  suit,  the  respective  rights  and  the  respective 
liabilities  can  be  ascertained  and  determined,  and  each  get  his 
own,  and  be  subjected  to  his  own,  and  not  another's.  And 
the  equities  between  the  respective  stockholders  can  also  be 
adjusted  and  settled." 

In  the  recent  case  of  Runner  v.  Dwiggins,  147  Ind.  238, 
the  question  as  to  the  right  of  the  assignee  of  an  insolvent  cor- 
poration to  maintain  the  action  was  involved,  and  upon  the 
authority  of  a  large  number  of  the  adjudged  cases,  and  the 
rule  as  generally  laid  down  in  the  text-books,  his  right  to 
maintain  the  action  was  denied.  Jordan,  chief  justice,  ■  speak- 
ing for  the  court,  said:  "Certainly,  it  cannot  be  asserted  with 
any  reasonable  support  that  this  peculiar  liability  imposed  by 
the  statutes  upon  those  who  become  shareholders  of  a  banking 
association,  organized  under  the  existing  law,  is  in  any  sense  an 
asset,  right,  or  interest  of  the  bank,  which  it  as  an  insolvent 
debtor  can,  by  its  deed  of  assignment,  pass  to  its  assignee,  or 
in  any  manner  vest  the  enforcement  thereof  in  him.  In  the 
absence  of  some  statutory  provision  conferring  the  right, 
neither  the  corporation  nor  its  assignee  nor  receiver  can  en- 
force such  a  liability  as  that  in  question." 

We  have  carefully  examined  the  cases  cited  and  relied  upon 
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by  counsel  for  appellants  as  sustaining  their  contention.  It  is 
true  that  these  cases,  while  holding  that  the  fund  can  be 
reached  only  by  a  proceeding  in  equity,  sustain  the  right  of 
the  receiver  to  enforce  the  remedy.  We  are,  however,  satisfied 
that  the  foregoing  cases  announce  the  generally  accepted  '"*'' 
rule,  and  that,  both  upon  reason  and  authority,  the  additional 
liability  of  stockholders  imposed  by  our  statute  constitutes  a 
fund  for  the  benefit  of  all  the  creditors,  which  may  be  pur- 
sued in  equity  for  their  common  benefit,  by  or  for  all;  and  an 
assignee  whose  trust  relates  only  to  the  corporate  assets  ac- 
quires no  right  to  enforce  this  statutory  obligation. 

The  right  to  maintain  the  present  action  is  also  challenged 
because  it  is  prematurely  brought.  It  is  argued  that  if,  as  we 
have  seen,  the  fund  provided  by  the  statute  is  in  the  nature 
of  an  additional  security  for  the  creditors,  the  liability  of  the 
stockholders  is  secondary,  and  not  enforceable  until  the  assets 
of  the  corporation  have  been  exhausted.  It  is  undoubtedly 
true  that  this  fund  does  not  constitute  the  primary  or  regular 
fund  for  the  payment  of  the  corporate  liabilities,  and  that  the 
corporate  funds  are  the  primary  resource  to  which  creditors 
must  look  for  the  payment  of  their  debts  and  the  discharge  of 
the  corporate  obligations;  but  a  well-recognized  exception  to 
this  rule  exists  when,  by  reason  of  dissolution  or  insolvency, 
an  action  against  the  corporation  would  be  unavailing:  Cook 
on  Stock  and  Stockholders,  sec.  200;  Terry  v.  Tubman,  92  U.  S. 
156;  Hodges  v.  Silver  Hill  Min.  Co.,  9  Or.  200. 

We  think  the  facts  averred  in  the  complaint  and  disclosed 
by  the  evidence  bring  this  case  within  this  exception.  It  ap- 
pears that  the  North  Denver  Bank,  on  July  18,  1893,  was  in- 
solvent, and  made  an  assignment  of  all  its  assets;  that  the 
appellees  filed  their  claims  with  the  assignee,  and  the  same 
were  allowed,  and  there  has  been  paid  only  twenty  per  cent 
of  the  original  amounts.  No  further  sum  having  been  realized 
during  the  length  of  time  that  has  elapsed,  it  is  evident  that 
the  remaining  assets,  if  any,  consist  of  worthless  or  doubtful 
claims.  Under  these  circumstances,  the  creditors  ought  not 
to  be  compelled  to  await  their  collection,  or  delay  the  enforce- 
ment of  the  statutory  liability  against  the  stockholders;  but 
justice  requires  that  the  stockholders  themselves  should  be 
compelled  to  pay  their  claims,  and  look  to  the  assignee  for 
whatever  may  be  realized  from  the  remaining  assets:  Moses  *** 
V.  Ocoee  Bank,  1  Lea,  398;  Stark  v.  Burke,  9  La.  Ann.  341. 
As  was  said  in  the  former  case:  'They  [creditors}  will  not  be 
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required  to  wait  the  collection  of  doubtful  claims,  or  claims  in 
litigation.  The  stockholders  must  pay  promptly  and  take  upon 
themselves  the  onus  of  delay  and  risk  as  to  all  such  claims." 
For  these  reasons  we  think  the  foregoing  objections  to  the 
maintenance  of  this  action  by  appellees  were  properly  over- 
ruled. 

It  is  further  contended  that  the  court  below  erred  in  its  con- 
clusion as  to  the  extent  of  the  liability  imposed  by  the  stat- 
ute, and  in  rendering  judgment  against  each  of  the  stockhold- 
ers in  double  the  amount  of  the  par  value  of  the  stock  owned 
by  them  respectively. 

The  language  of  the  statute  is:  "Shareholders  in  banks 
....  shall  be  held  individually  responsible  for  debts  .... 
of  said  associations,  in  double  the  amount  of  the  par  value  of 
the  stock  owned  by  them  respectively.'' 

It  is  said  that  the  true  intent  and  meaning  of  this  language 
is  to  make  the  stockholders  responsible  to  the  amount  of  stock 
subscribed,  and  in  addition  thereto  a  sum  equal  to  its  par 
value,  or,  as  expressed  by  counsel:  "He  is  first  liable  to  the 
corporation  to  the  full  par  value  of  his  stock,  and  next  liable 
to  the  creditors  in  an  equal  amount";  and  that  this  constitutes 
the  double  liability  contemplated  by  the  statute;  that  the  judg- 
ment of  the  court  below  in  effect  imposed  upon  them  a  triple 
liability.  As  supporting  this  view,  counsel  cite  Beach  on  Pri- 
vate Corporations,  sec.  152;  Thompson's  Liability  of  Stock- 
holders, sec.  37;  1  Cook  on  Stock  and  Stockholders,  sec.  215; 
2  Morawetz  on  Private  Corporations,  sec.  881. 

For  instance,  as  said  by  Mr.  Beach:  "Statutes  imposing  a 
liability  'to  double  the  amount  of  stock  held  by  them'  receive 
the  same  construction  as  those  making  shareholders  liable  'to 
the  amount  of  their  stock.'"  And  like  expressions  are  found 
in  the  other  works  referred  to.  As  supporting  this  conclusion 
they  cite  Perry  v.  Turner,  55  Mo.  418;  Matthews  v.  '^^^  Albert, 
24  Md.  527;  Norris  v.  Johnson,  34  Md.  485;  Booth  v.  Camp- 
bell, 37  Md.  522;  Schricker  v.  Eidings,  65  Mo.  208;  Gay  v. 
Keys,  30  111.  413. 

In  addition  to  these  Mr.  Beach  also  cites  Appeal  of  Parish 
(Pa.  March  24,  1890),  19  Atl.  Rep.  569. 

Upon  a  careful  examination  of  these  cases  we  are  unable  to 
find  any  warrant  for  the  rule  as  announced.  In  Matthews  v. 
Albert,  24  Md.  527,  and  in  Norris  v,  Johnson,  34  Md.  485,  the 
statute  under  consideration  provided  that  the  stockholders  were 
geyerally  and  individually  liable  to  the  creditors  of  the  com- 
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pany  to  an  amount  equal  to  the  amount  of  the  stock  held  hy 
them  respectively,  et  cetera,  and  it  was  held  that  the  liability 
to  creditors  was  measured  by  the  par  value  of  the  stock,  with- 
out reference  to  the  amount  they  may  have  paid  on  the  stock. 

To  the  same  effect  is  Gay  y.  Keys,  30  111.  413.  In  Shricker 
V.  Ridings,  65  Mo.  208,  the  only  question  considered  wa* 
whether  a  stockholder  could  be  made  liable  to  a  creditor  when 
the  full  amount  of  stock  owned  by  him  had  been  paid,  under 
section  6,  article  8,  of  the  constitution  of  Missouri  as  amended 
in  1870,  which  enacted  that  "in  no  case  shall  any  stockholder 
be  individually  liable  in  any  amount  over  and  above  the  amount 
of  the  stock  owned  by  him  or  her";  and  the  court  held  that 
he  could  not,  by  reason  of  the  negative  form  of  expression 
employed,  but  said:  "If  the  amendment  of  1870  had  declared 
in  express  terms  that  every  stockholder  should  be  individually 
liable  to  the  amount  of  the  stock  owned  by  him,  it  might  well 
be  argued,  on  the  authority  of  the  cases  cited  by  the  plaintiff'^ 
counsel,  that  as  they  were  already  liable  to  the  creditors  of 
the  corporation  for  the  full  amount  of  their  stock,  paid  and 
unpaid,  the  constitution  intended  to  provide  further  security 
for  such  creditors  by  superadding  the  individual  liability  of 
stockholders  in  a  sum  equal  to  the  amount  of  their  respective 
shares  of  stock.** 

We  find  no  expression  in  any  of  these  decisions  that  inti- 
mates that  statutes  imposing  a  liability  "to  double  the  amount 
of  stock  held"  should  be  given  the  same  signification  and  re- 
ceive the  same  construction  as  those  making  shareholders  liable 
'^^^  "to  the  amount  of  their  stock,"  except  in  Perry  v.  Turner, 
55  Mo.  418,  where  the  court  refers  to  section  6,  article  8  of 
the  constitution  of  Missouri  of  1865,  which  provided  that 
stockholders  should  be  individually  liable,  over  and  above  the 
stock  owned  by  them,  in  a  further  sum  at  least  equal  in  amount 
to  such  stock,  as  creating  a  double  liability.  While  in  Appeal 
of  Parish  (Pa.,  March  24,  1890),  19  Atl.  Rep.  569,  a  case  that 
involved  the  construction  of  a  statute  which,  like  ours,  imposed 
a  liability  upon  stockholders  "to  the  extent  of  double  the 
amount  of  their  stock,"  the  court  clearly  shows  that  this  lan- 
guage is  not  to  be  construed  to  mean  the  same  as  that  which 
limits  the  liability  of  stockholders  "to  an  amount  equal  to  the 
stock  held,"  but  that  the  latter  phrase  imposes  a  single,  while 
the  former  imposes  a  double,  liability. 

It  has  been  almost  uniformly  held  that  when  a  statute  fixes 
the  liability  of  stockholders  "in  an  amount  equal  to  the  stock 
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held  by  them,"  or  "to  the  amount  of  their  stock/'  it  imposes 
a  liability  to  the  amount  of  the  par  value  of  their  shares,  in 
addition  to  their  subscription  to  the  stock:  McDonnell  v.  Ala- 
bama Gold  Life  Ins.  Co.,  85  Ala.  401;  Briggs  v.  Penniman,  8 
Cow.  387,  18  Am.  Dec.  454;  Pettibone  v.  McGraw,  6  Mich. 
441;  Eoot  V.  Sinnock,  120  111.  350,  60  Am.  Hep.  558;  Lane's 
Appeal,  105  Pa.  St.  49,  51  Am.  Eep.  166;  Buenz  v.  Cook,  15 
Colo.  38. 

It  therefore  logically  follows  that  where  the  language  is  "in 
double  the  amount  of  stock  held,"  an  obligation  in  double  the 
■amount  of  such  par  value  is  imposed:  Appeal  of  Parish  (Pa., 
March  24,  1890),  19  Atl.  Rep.  569;  Terry  v.  Little,  101  U.  S. 
216. 

In  the  latter  case,  the  charter  under  consideration  provided 
that  any  stockholders  should  'T)e  liable  and  held  bound  .... 
for  any  sum  not  exceeding  twice  the  amount  of  ...  .  their 
,  .  .  .  shares."  After  quoting  this  language.  Chief  Justice 
Waite  said:  "This,  as  we  think,  means  that  on  the  failure  of 
the  bank  each  stockholder  shall  pay  such  sum,  not  exceeding 
twice  the  amount  of  his  shares,  as  shall  be  his  just  proportion 
of  any  fund  that  may  be  required  to  discharge  the  outstanding 
obligations." 

Although  the  double  liability  clause,  as  found  in  our  stat- 
ute, '^^^  is,  and  for  several  years  has  been,  in  force,  either  by 
virtue  of  constitutional,  statutory  or  charter  provisions,  in  the 
states  of  Illinois,  Minnesota,  and  Pennsylvania,  we  are  aware 
of  no  case  wherein  it  has  been  expressly  passed  on  and  con- 
strued except  in  the  Appeal  of  Parish  (Pa.  March  24,  1890), 
19  Atl.  Eep.  569.  There  are,  however,  cases  which  reached 
the  courts  of  final  resort  in  these  Jurisdictions  where  the 
amount  recoverable  thereunder  was  necessarily  involved,  and 
while  the  meaning  of  this  clause  was  in  no  way  raised  or  dis- 
-cussed,  from  an  examination  of  the  cases  it  will  be  seen  that 
a  liability  in  double  the  amount  of  the  stock,  in  addition  to 
the  subscription,  was  enforced:  McCarthy  v.  Lavasche,  89  111. 
270,  31  Am.  Eep.  83;  Munger  v.  Jacobson,  99  111.  349;  Harper 
V.  Carroll,  66  Minn.  487;  Allen  v.  Walsh,  25  Minn.  543. 

As  we  have  seen,  statutes  of  this  character  are  intended  to 
furnish  a  fund  exclusively  for  the  benefit  of  creditors,  and  un- 
der the  rule  laid  down  in  all  the  cases,  they  are  to  be  construed 
as  imposing  an  individual  liability  upon  stockholders,  in  addi- 
tion to  their  liability  to  the  corporation  for  the  amount  of 
their  subscription  to  the  stock.    Accepting  this  as  the  correct 
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rule  of  construction,  the  plain  and  obvious  import  of  the  lan- 
guage of  our  act  is,  to  make  stockholders  in  banking  associa- 
tions individually  liable  for  the  debts  of  the  association  in 
double  the  amount  of  the  par  value  of  the  stock  owned  by 
them,  notwithstanding  that  they  may  have  paid,  or  are  still 
liable  to  the  corporation,  for  their  original  subscription. 

But  it  is  said  that  the  judgment  is  excessive  for  the  further 
reason  that  appellees  were  allowed  interest  upon  their  claims. 
We  do  not  think  this  claim  is  well  founded.  The  stockhold- 
ers are  responsible  for  the  debts,  contracts,  and  engagements 
of  the  bank,  and  if,  from  the  nature  of  the  contract  or  debt, 
interest  was  allowable  against  the  bank,  it  would  constitute  a 
part  of  its  indebtedness,  for  which  the  stockholders  are  made 
liable,  if  within  the  maximum  liability  as  fixed  by  the  stat- 
ute: Richmond  v.  Irons,  131  U.  S.  27;  Wheeler  v.  Millar,  90 
N.  Y.  353. 

It  is  also  urged  that  the  relation  of  appellants,  as  stockhold- 
ers '^^^  of  the  bank,  was  not  shown  by  competent  and  suffi- 
cient evidence.  Mr.  Root  produced  and  identified  what  was 
known  as  the  stock-book  of  the  bank.  He  testified  that  the 
book  represented  the  stockholders  in  the  bank,  and  was  the 
only  one  kept  for  that  purpose.  Section  508  of  Mills'  Anno- 
tated Statutes  provides: 

'^t  shall  be  the  duty  of  the  directors  or  trustees  of  every 
such  corporation  ....  to  cause  a  book  to  be  kept  by  the  sec- 
retary or  clerk  thereof,  containing  the  names  of  all  persons, 
alphabetically  arranged,  who  are  or  shall  within  one  year  have 
been  stockholders  of  such  corporation,  showing  ....  the 
number  of  shares  of  stock  held  by  them  respectively,  and  the 
time  when  they  respectively  became  the  owners  of  such  shares, 

and  the  time  when  they  ceased  to  be  such  stockholders 

Such  books  shall  be  presumptive  evidence  of  the  facts  therein 
stated  in  any  suit  or  proceedings  against  such  corporation,  or 
against  any  one  or  more  stockholders." 

This  book  conforms  to  these  requirements.  The  witness  also 
testified  that  it  was  kept  in  the  ordinary  course  of  business, 
while  he  was  connected  with  the  bank,  and  that  he  made  some 
of  the  entries  himself,  and  that  the  persons  named  took  part 
in  the  meetings  of  stockholders  during  the  period  of  time  their 
names  appeared  on  the  book.  We  think  the  book,  together 
with  this  testimony,  was  sufficient. 

A  further  ground  urged  for  reversal  is  that  the  findings  of 
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the  trial  court  are  not  supported  by  proper  and  competent  evi- 
dence. 

The  claims  sued  upon  consist  of  money  deposited  with  the 
bank,- time  and  demand  certificates  of  deposit,  and  drafts  that 
had  been  issued  by  the  bank,  and  protested  for  nonpayment. 
To  prove  these  claims  appellees  called  as  a  witness  Mr.  Eooi, 
who  was  cashier  of  the  bank  during  the  time  the  deposits  were 
received  and  the  certificates  and  drafts  issued,  and  who  had 
acted  as  assignee  of  the  bank  since  it  ceased  doing  business. 
He  produced  and  identified  what  is  called  the  daily  balance 
book,  which  showed  the  accounts  of  depositors,  and  the  time 
certificate  register,  and  the  demand  certificate  book,  •***  which 
showed  what  certificates  of  deposit  had  been  issued  by  the  bank, 
and  also  the  draft-book,  which  showed  the  checks  or  drafts 
drawn  by  the  bank  on  the  bank  which  kept  its  balances  in  the 
east. 

Objection  was  made  by  appellants  to  the  introduction  of 
these  books  in  evidence,  on  the  ground:  1.  That  they  were 
not  properly  authenticated;  and  2.  Because  they  did  not  con- 
stitute the  best  evidence,  and  were  not  admissible  against  the 
defendants.  We  think  these  objections  are  untenable.  The 
witness  testified  that  he  was  familiar  with  the  books  of  the 
bank;  that  these  books  were  used  by  the  bank  in  conducting 
its  business;  that  the  bank  did  not  keep  an  individual  ledger, 
and  the  daily  balance  book  was  the  only  one  that  showed  the 
state  of  the  depositors'  accounts,  and  the  entries  therein  were 
made  by  the  employes  of  the  bank,  under  his  supervision,  as 
cashier,  and  that  of  the  other  officers;  that  the  books  had  been 
in  his  possession  since  the  assignment. 

It  is  insisted  that  this  showing  is  not  sufficient,  under  our 
statute  (Mills'  Annotated  Statutes,  sec.  4817)  to  render  the 
books  admissible.  The  object  of  that  section  is  to  enable  a 
party  to  use  his  own  books  as  evidence  in  his  own  behalf,  and 
is  not  applicable  where  the  books  are  introduced  to  show  admis- 
sions against  the  interest  of  the  party  making  them. 

In  order  to  render  the  books  of  a  party  admissible  for  the 
latter  purpose,  it  is  only  necessary  that  they  be  shown  to  be 
his  books,  kept  in  the  regular  course  of  his  business,  and  that 
entries  therein  were  made  by  himself  or  an  agent,  authorized 
to  make  them. 

In  McHose  v.  Wheeler,  45  Pa.  St.  33,  it  was  held  that  "a 
ledger  found  after  the  company  had  failed,  with  other  papers 
of  the  company  in  the  office  of  a  director,  and  he  had  left  the 
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state,  and  which  that  director  had  produced  in  other  proceed- 
ings as  the  ledger  of  the  company,  is  sufficiently  proved  for 
admission  in  evidence  as  such;  and  entries  therein,  showing 
the  nature  and  amount  of  the  indebtedness  of  the  company  to 
the  plaintiffs,  are  competent  evidence  upon  their  part  of  the 
fact." 

***  We  think  the  showing  was  sufficient  to  admit  the  hooka 
in  evidence.  But  it  is  said  that  the  pass-books  of  plaintiffs 
were  better  evidence  of  the  amounts  due  than  this  balance- 
book,  and  ought  to  have  been  produced.  These  pass-books 
were  small  books  issued  by  the  bank  to  each  of  its  depositors, 
in  which  the  amount  of  their  deposits  were  entered  by  the  re- 
ceiving teller  at  the  time  they  were  made.  A  deposit  slip  was 
made  out  by  the  depositor,  showing  the  amount  of  his  deposit, 
and  presented  with  the  pass-book.  These  slips  were  preserved 
by  the  bank,  and  from  them  the  entries  in  the  daily  balance- 
book  was  made.  The  entries  in  both,  therefore,  correspond, 
and  those  in  the  pass-books  furnish  no  better  evidence  of  the 
amounts  deposited  than  the  entries  in  the  balance-book;  be- 
sides, this  book  showed  what  its  name  indicates — the  balance 
remaining  to  the  credit  of  a  depositor  after  the  checks  which 
were  drawn  against  it  had  been  deducted.  Nor  can  we  agree 
with  counsel  that  this  evidence  was  not  admissible  against  ap- 
pellants. As  we  have  seen,  entries  made  in  the  due  course  of 
business,  by  those  authorized  to  make  them,  are  admissible 
against  the  corporation  itself;  and  since  the  corporation  is  a 
mere  legal  entity  organized  for  the  benefit  of  its  stockholders, 
and  acting  in  all  its  dealings  for  them,  and  on  their  account, 
it  follows  that  it  is  equally  admissible  against  them.  As  was 
said  in  Schalucky  v.  Field,  124  111.  617,  7  Am.  St.  Eep.  399: 
"It  is  true  that  the  entries  are  made  by  an  officer  of  the  bank 
and  not  by  the  stockholder.  But  such  officer,  in  making  the 
written  entries,  acts  as  the  agent  and  representative,  not  only 
of  the  corporate  entity  known  as  the  bank,  but  of  the  stock- 
holders regarded  as  unincorporated  partners.  The  vmtten  evi- 
dence of  indebtedness  is  as  binding  upon  the  latter  as  upon 
the  former." 

We  think,  therefore,  the  books  were  properly  admitted  in 
evidence,  and  were  competent  to  show  the  amount  of  the  de- 
posits for  which  the  bank  was  liable;  that  certain  certificates 
of  deposit  and  drafts  were  issued  by  the  bank,  at  the  time, 
for  the  amounts,  and  to  the  parties  therein  named,  and  that 
such  certificates  were  still  outstanding.     But  this  in  "^^  itself 
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is  not  sufficient  to  entitle  the  parties  to  whom  these  evidences 
of  indebtedness  were  so  issued  to  recover  thereon  in  this  case. 
The  certificates  of  deposit  are  negotiable  instruments,  and 
transferable  by  indorsement  and  delivery.  It  was,  therefore, 
incumbent  upon  those  who  sought  to  recover  thereon  to  prove 
their  present  ownership,  and  produce  them  upon  the  trial,  or 
show  by  competent  testimony  that  they  had  been  lost  or  de- 
stroyed; otherwise  a  recovery  might  be  had  by  the  original 
payee,  after  he  had  transferred  and  parted  with  his  title  to  the . 
instrument  to  a  bona  fide  holder,  who  would  have  a  right  to 
maintain  an  action  thereon,  notwithstanding  such  recovery. 
With  the  exception  of  six  of  the  certificates  of  deposit  sued 
upon,  these  essential  requirements  were  not  complied  with. 
This  is  admitted  by  counsel  for  appellees,  but  they  contend 
that  the  necessity  for  such  proof  was  obviated  by  the  introduc- 
tion in  evidence  of  a  list  of  verified  claims  presented  to  the 
assignee  and  filed  by  him  with  the  clerk  of  the  district  court, 
and  the  subsequent  action  of  the  court  in  relation  thereto, 
from  which  it  appears  that  these  claims  were  allowed  by  the 
court,  and  dividends  ordered  paid  thereon.  This  claim  is  based 
upon  the  theory  that  such  an  allowance  constitutes  a  judgment 
binding  upon  the  bank,  and  also  upon  the  appellants.  We 
think  this  view  is  erroneous.  Such  allowance  does  not  consti- 
tute a  judgment  in  personam,  even  against  the  bank.  It  is  at 
most  a  judgment  in  rem,  fixing  the  status  of  the  claimant 
toward  the  assigned  property,  and  establishing  his  right  to  par- 
ticipate in  the  benefits  of  the  assignment:  Eppright  v.  KaufE- 
man,  90  Mo.  25. 

We  think,  therefore,  that  the  court  erred  in  allowing  a  re- 
covery upon  these  certificates,  and  upon  the  Chilcott  draft  for 
thirteen  dollars  and  twenty-five  cents,  without  requiring  them  to 
be  produced  upon  the  trial,  or  their  loss  or  destruction  shown. 
This  necessitates  a  reversal  of  the  judgment,  so  far  as  the  allow- 
ance of  these  claims  is  concerned.  But  since  they  are  distinct, 
and  can  easily  be  separated  from  the  other  claims  that  were  prop- 
erly proved  and  allowed,  a  reversal  of  the  entire  judgment  may 
be  avoided.  The  judgment,  therefore,  as  to  all  the  appellees 
*^^  except  Ihose  whose  recoveries  are  predicated  thereon,  is 
affirmed;  and  as  to  them,  the  judgment  is  reversed,  and  the 
cause  remanded,  with  directions  to  allow  them,  or  such  of  them 
as  may  elect  so  to  do,  a  reasonable  time  in  which  to  supply  the 
proof  that  we  have  found  to  be  requisite  in  such  cases. 
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ON   BEHEARINO. 

PER  CURIAM.  On  petition  for  rehearing  on  the  part  of 
appellants,  we  have  been  favored  with  elaborate  and  able  argu- 
ments, both  printed  and  oral,  by  which  the  main  questions 
upon  which  the  decision  of  this  cause  is  predicated,  have  been 
very  fully  presented  and  argued;  but,  after  mature  deliberation, 
we  are  satisfied  that  the  views  announced  in  our  former  opin- 
ion are  correct,  and  fully  Sustained  by  the  authorities  cited. 
One  question  argued,  namely,  the  failure  of  appellees  to  make 
the  bank  and  assignee  parties,  should  be  further  noticed.  That 
they  were  not  joined  as  plaintiffs  did  not  render  the  complaint 
defective,  in  failing  to  state  a  cause  of  action  against  the  stock- 
holders, for  the  reason  already  given,  that  the  liability  of  ap- 
pellants, as  shareholders,  is  solely  for  the  benefit  of  the  credi- 
tors of  the  bank,  and  for  the  purpose  of  creating  a  fund  over 
w^hich  neither  the  bank  nor  its  assignee  has  any  control  or 
authority  to  collect;  but  conceding  that,  for  the  purpose  of  a 
complete  determination  of  all  the  rights  involved,  they  should 
have  been  made  parties  defendant,  by  virtue  of  either  section 
497  of  Mills*  Annotated  Statutes  or  section  16  of  the  code,  the 
failure  to  do  so  cannot  be  considered  here,  because  appellants, 
by  answering  over,  after  demurrer,  on  the  ground  of  defect  of 
parties,  have  waived  the  right  to  raise  the  question  on  appeal: 
Sams  Automatic  Car-Coupler  Co.  v.  League,  25  Colo.  129;  nor 
does  the  fact  that  neither  the  bank  nor  assignee  were  made 
parties  defendant  in  any  manner  affect  the  rights  of  the  stock- 
holders, because,  whether  sued  alone,  or  in  connection  with  the 
bank  and  its  assignee,  they  ^^'^  would  have  the  right  to  inter- 
pose any  defense  to  the  claim  of  the  creditors  which  the  bank 
could. 

In  support  of  their  petition  for  rehearing,  appellees  have 
brought  in  and  filed  with  the  clerk  of  this  court  certain  evi- 
dences of  indebtedness  of  the  bank,  which  were  not  presented 
on  the  trial  below,  and  with  respect  to  which  the  judgment 
has  been  reversed,  and  ask  that  we  now  modify  our  former 
opinion,  by  directing  judgment  upon  these  claims.  We  can- 
not consider  original  evidence  in  the  case,  and  it  is  obviona, 
therefore,  that  the  directions  in  the  original  opinion,  with  refer* 
ence  to  these  matters,  are  proper. 

Petitions  for  rehearing  denied. 

Campbell,  C.  J.,  not  participating  in  thii^  or  former,  opinioo. 
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OBJECTIONS  NOT  MADE  AT  THE  TRIAL,  nor  Included  in  any 
assignment  of  error,  cannot  be  urged  for  the  first  time  in  ttie  ap- 
pellate court:  Slater  v.  Chapman,  67  Mich.  533,  11  Am.  Rep.  593; 
London  v.  Youmans,  31  S.  C.  147,  17  Am.  St.  Rep.  17. 

CORPORATIONS-LIABILITY  OF  STOCKHOLDERS.— When  a 
corporation  has  become  wholly  insolvent,  and  has  ceased  to  do  busi- 
ness, and  has  assigned  its  property  for  the  benefit  of  creditors, 
Bvdt  to  enforce  their  statutory  liability  may  be  commenced  against 
the  stockholders  by  creditors,  without  any  of  them  first  recovering 
judgment  an-d  having  an  execution  returned  unsatisfied:  Barrick  v. 
Gifford,  47  Ohio  St.  180,  21  Am.  St.  Rep.  798;  Parker  v.  Carolina 
Sav.  Bank,  53  S.  O.  583,  69  Am.  St.  Rep.  888. 

CORPORATIONS— INSOLVENCY— AMOUNT  OF  STOCKHOLD- 
ERS' LIABILITY. — Under  a  provision  of  a  state  constitution  de- 
claring that  each  stockholder  in  a  corporation  shall  be  liable  to  the 
amount  of  the  stock  held  by  him,  each  is  liable  for  corporate  debts, 
in  addition  to  the  risk  of  losing  the  amount  of  his  stock,  though  he 
has  paid  therefor  in  full:  Willis  v.  Mabon,  48  Minn.  140,  31  Am.  SL 
Rep.  626;  monographic  note  to  Thompson  v.  Reno  Sav.  Bank,  3  Am. 
St.  Rep.  816,  834-845. 

CORPORATIONS— LIABILITY  OF  STOCKHOLDERS— EVI- 
DENCE.—If  the  name  of  a  person  appears  on  the  stock-book  of  a 
corporation  as  a  stockholder,  this  is  prima  facie  evidence  that  he 
is  the  owner  of  stock:  Holland  v.  Duluth  Iron  etc.  Co.,  65  Minn.  324, 
60  Am.  St.  Rep.  480;  monographic  note  to  Thompson  v.  Reno  Sav. 
Bank,  3  Am.  St.  Rep.  866.  In  an  action  to  charge  the  defendant 
with  liability  as  a  stockholder  in  a  corporation  against  one  who 
denies  his  membership,  a  stub  of  a  blank  certificate  book  containing 
memoranda  indicating  that  a  certificate  of  shares  of  stock  had  been 
Issued  to  him  is  not  admissible  against  him:  Hinsdale  Sav.  Bank 
V.  New  Hampshire  Bkg.  Co.,  59  Kan.  716,  68  Am.  St.  Rep.  391. 

EVIDENCE— AN  ACCOUNT-BOOK  OF  ORIGINAL  ENTRY, 
fair  on  its  face  and  shown  to  have  been  kept  in  the  usual  course  of 
business,  is  evidence  even  in  favor  of  the  party  by  whom  it  is  kept: 
Borgess  Inv.  Co.  v.  Vette,  142  Mo.  560,  64  Am.  St.  Rep.  567,  and  note. 

CORPORATIONS— INSOLVENCY— PARTIE  S— T  HE  S  T  ATU  - 
TORY  LIABILITY  of  the  shareholders  in  an  insolvent  corporation 
is  exclusively  for  its  creditors'  benefit,  and  is  enforceable  by  them 
alone,  and  not  by  the  corporation,  and  the  creditors  must  sue  in  their 
own  right  and  not  by  or  through  the  corporation:  Parker  v.  Carolina 
Sav.  Bank,  53  S.  O.  583,  69  Am.  St.  Rep.  888.  As  to  when  the  cor- 
poration and  all  the  stockholders  are  proper  parties  defendant  In  an 
action  to  enforce  the  statutory  liability  of  stockholders  for  corporate 
debts,  see  the  monographic  note  to  Thompson  y.  Reno  Sar.  Bank, 
8  Am.  St  Bep.  816,  857. 
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RAILROADS— RIGHT  TO  EXCLUDE  THIRD  PERSONS 
FROM  PROPERTY.— A  railroad  company  has  the  same  right  be- 
longing to  every  owner  of  real  estate  to  exclude  from  entry  upon  It 
aJl  who  come  without  its  consent  and  can  show  no  superior  legal 
title. 

RAILROADS— RIGHT  OF  ENTRY  UPON  PROPERTY  OF— 
Independent  of  contract,  a  right  of  entry  upon  the  property  of  a 
railroad  company  exists  in  all  who  wish  to  avail  themselves  of  ita 
services  as  a  common  carrier,  and  enter  for  that  purpose  at  a 
proper  place,  so  long  as  they  pay  due  regard  to  the  reasonable 
regulations  established  by  the  company. 

RAILROADS— RULE  PROHIBITING  HACK  DRIVERS 
FROM  PLYING  TRADE  ON  STATION  GROUNDS.— The  rule  of 
a  railroad  company  that  no  person  should  solicit  the  carriage  of 
passengers  or  their  baggage  on  its  station  grounds  unless  duly 
licensed  by  it,  and  prohibiting  all  owners  and  drivers  of  public 
haclss  and  express  wagons  not  so  authorized  from  plying  their  busi- 
ness on  said  grounds,  does  not  prevent  the  driver  of  any  vehicle 
trom  entering  the  station  grounds  to  fulfill  a  contract  of  employ- 
ment with  a  passenger  or  intending  passenger. 

RAILROADS— SOLICITING  ON  GROUNDS  OF— A  railroad 
company  may  lawfully  confine  the  business  of  soliciting  the  car- 
riage of  passengers  and  baggage  upon  its  station  grounds  to  one  or 
more  licensees,  provided  such  regulation  is  not  Inconsistent  with 
the  reasonable  accommodation  of  its  patrons. 

INJUNCTION  TO  PREVENT  TRESPASS.— Injunction  is  an 
appropriate  remedy  to  prevent  continued  trespasses  upon  land  in  the 
use  of  which  the  public  interest  is  involved,  where  the  damage  is 
great,  and  the  defendant  has  not  sufficient  property  to  respond  in 
an  action  at  law. 

PLEIADING  TO  OBTAIN  INJUNCTION.— A  complaint  is 
sufficient  if,  upon  any  state  of  proof  which  its  allegations  Justify, 
the  court  can,  in  the  reasonable  exercise  of  judicial  discretion,  srant 
an  injunction. 


160      New  York  etc.  R.  R.  Co.  v.  Scovill.    [Conn. 

Suit  for  an  injunction  to  restrain  the  defendant  from  e'/iter- 
ing  the  plaintiff's  station  grounds  at  Middleton,  and  there 
soliciting  the  carriage  of  passengers  and  baggage.  A  demurrer 
to  the  complaint  was  sustained,  and  judgment  was  rendered  for 
the  defendant,  from  which  the  plaintiff  appealed. 

Edward  D.  Rohbins  and  Clarence  E.  Bacon,  for  the  appellant. 

M.  Eugene  Culver,  for  the  appellee. 

^^  BALDWIN,  J.  A  railroad  company  which  is  operating 
a  railroad  in  its  possession  has  the  ordinary  right  belonging  to 
every  owner  of  real  estate  to  exclude  from  entry  upon  it  all 
who  come  without  its  consent  and  can  show  no  superior  legal 
title.  A  right  of  entry  exists  in  all  who  wish  to  avail  them- 
selves of  its  services  as  a  common  carrier  and  enter  for  that 
purpose  at  a  proper  place,  so  long  as  they  conduct  themselves 
with  propriety  and  pay  due  regard  to  such  reasonable  regula- 
tions ^'***  as  it  may  have  made  and  published  for  the  orderly 
and  prudent  management  of  its  business.  It  is  for  their  espe- 
cial use  that  it  is  permitted  to  maintain  its  stations  and  station 
grounds;  and  the  law  establishes  a  right  of  entry  in  their  favor, 
independent  of  any  contractual  relation  between  them  and  the 
company. 

It  appears  from  the  complaint  that  the  plaintiff,  by  its  board 
of  directors,  adopted  a  regulation  excluding  from  its  station 
grounds  all  persons  who,  without  special  permission  in  writing, 
should  come  to  solicit  the  carriage  of  passengers  or  their  lug- 
gage. The  defendant,  knowing  the  regulation,  soon  afterward 
entered  upon  its  station  grounds  in  iliddletown  to  solicit  busi- 
ness of  that  description,  and  did  solicit  it  successfully.  He 
has  since  repeatedly  made  similar  entries  for  the  same  purpose, 
and  threatens  to  continue  them  daily  and  many  times  a  day. 
The  plaintiff  has  been  greatly  damaged  by  this  course  of  con- 
duct, but  the  defendant  has  not  sufficient  property  subject  to 
execution  to  answer  in  damages,  should  the  plaintiff  sue  at 
law.  For  that  reason  and  to  avoid  a  multiplicity  of  suits,  a 
remedy  is  sought  by  injunction. 

The  main  question  to  be  determined  is  whether  the  regula- 
tion was  a  reasonable  one.  It  contains  two  prohibitions — one 
against  soliciting  business  upon  station  grounds,  and  the  other 
against  plying  there  the  business  of  a  carrier  of  passengers  or 
luggage.  The  former,  a  violation  of  which  is  charged  against 
the  defendant,  applies  to  every  person,  whatever  may  be  his 
ordinary  occupation;  the  latter  only  to  two  classes  of  carriers. 
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The  extent  of  the  land  about  a  passenger  station  which  may 
be  appropriated  as  station  grounds  is  determined  by  the  rail- 
road company,  with  the  approval  of  the  proper  authorities  of 
the  state,  in  view  of  the  number  of  those  who  will  probably 
have  lawful  occasion  to  use  the  station  from  time  to  time,  and 
the  accommodations  necessary  for  their  convenience  and  for 
the  proper  management  of  the  road. 

Every  one  who  is  driven  to  a  station  to  take  passage  on  a 
train  can  select  his  own  conveyance,  but  he  has  no  absolute 
**''  right  to  insist  on  its  admission  within  the  station  grounds. 
His  driver  has  no  greater  right.  These  grounds  may  be,  and  in 
cities  often  must  be,  so  cramped  as  to  preclude  the  entrance  of 
any  vehicles  so  employed.  Where  the  space  is  greater,  the  ques- 
tion of  admitting  them  is  to  be  determined  wholly  by  the  con- 
venience of  the  passenger  and  the  railroad  company.  That  of 
the  driver  or  owner  of  the  vehicle  need  not  be  consulted,  except 
so  far  as  it  is  involved  in  that  of  those  whom  he  is  carrying  to 
the  station. 

In  regulating  matters  of  this  kind,  a  wide  discretion  is  neces- 
sarily intrusted  to  the  managers  of  the  railroad.  They  are  in 
a  situation  which  should  make  them  the  best  judges  of  what 
promotes  the  comfort  of  those  who  ride  upon  their  road. 
Courts  will  always  be  slow  to  pronounce  unreasonable  any  rule 
purporting  to  be  directed  toward  that  end,  which  they  have 
deliberately  adopted. 

That  now  under  review  cannot  fairly  be  construed  to  pre- 
vent the  driver  of  any  vehicle  from  entering  the  station  grounds 
of  the  plaintiff  to  fulfill  a  contract  of  employment  with  a  pas- 
senger or  intending  passenger.  It  forbids  him  from  entering 
such  grounds  to  solicit  such  business,  or  to  ply  there  the  busi- 
ness of  a  hack  driver  or  baggage  expressman.  The  latter  pro- 
hibition, when  found  in  a  regulation  of  this  nature,  cannot  be 
taken  to  cover  the  pursuit  of  such  business  by  the  conveyance 
of  a  passenger  or  his  luggage  in  the  execution  of  a  lawful  con- 
tract already  made.  The  word  "ply"  imports  the  performance 
of  repeated  acts  of  the  same  kind.  A  reference  to  plying  a 
business  at  a  certain  place  ordinarily  imports  fhat  such  place 
is  a  seat  of  the  business,  and  such  in  law  is  its  meaning  as  used 
in  the  rule  now  in  question. 

It  appears  from  the  complaint  that  the  station  grounds  at 

Middletown  are  sufficiently  large   to  allow    the  establishment 

there  of  a  public  stand  at  which  to  ply  the  carriage  and  express 

business,  and  also  that  an  exclusive  privilege   for  maintaining 

▲v.  s*.  Rbf_  vou  lxxi.— u 
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Buch  a  stand  there  has  been  granted  by  the  plaintiff  to  a  third 
party. 

Such  a  grant  was  within  its  lawful  powers,  provided  its  terms 
were  not  inconsistent  with  the  reasonable  accommodation  ^'*® 
of  the  passengers  upon  its  road.  Nothing  appears  on  the  record 
to  indicate  any  such  inconsistency.  It  may  well  be  more  con- 
venient for  them  to  deal  with  a  single  local  carrier,  than  to  be 
met,  on  alighting  from  their  train,  by  importunate  solicitations 
from  a  number  of  rival  competitors  for  their  custom;  and,  in 
ilie  absence  of  averments  to  the  contrary,  it  is  to  be  presumed 
that  the  prices  at  this  stand  are  fair  and  the  service  sulhcient. 
If  any  of  them  prefer  that  of  some  other  person,  they  can  se- 
cure it  by  an  order  in  advance,  which  would  justify  his  entrance 
on  the  grounds;  or,  by  passing  by  the  stand  established  there 
and  going  into  the  streets  outside,  to  engage  whomsoever  they 
think  fit. 

It  follows  that  the  defendant  had  no  right  to  enter  the  Mid- 
dletown  station  grounds  for  the  purpose  of  soliciting  business. 
It  is  contended,  however,  that  be  this  as  it  may,  an  injunction 
was  not  the  proper  remedy. 

The  averments  that  the  defendant  had  inflicted  great  damage 
on  the  plaintiff,  and  had  not  sufficient  property,  subject  to  exe- 
cution, to  respond  to  the  judgments,  should  he  be  sued  at  law, 
were  statements  and  sufficient  statements  of  fact.  It  would 
not  have  been  good  pleading  to  set  out  the  evidence  which 
might  be  adduced  in  their  support.  Enough  circumstances  were 
elsewhere  disclosed  to  show  that  the  damage  might  be  great 
from  the  obstruction  caused  by  the  presence  of  intruders  to 
the  expedition  of  trains  and  the  proper  management  in  general 
of  the  plaintiff's  business. 

A  judgment  at  law,  also,  would  be  no  guaranty  against  future 
trespasses,  and  it  is  explicitly  alleged  that  these  are  contem- 
plated and  threatened.  Such  wrongs  in  respect  to  land  in  the 
■use  of  which  the  public  interest  is  involved  may  be  prevented 
by  injunction:  Burlington  v.  Schwarzman,  52  Conn.  181,  184, 
52  Am.  St.  Rep.  571;  Stamford  v.  Stamford  Horse  Ry.  Co.,  56 
Conn.  381,  395. 

The  action  is  not  barred  because  Carrier,  who  holds  the  ex- 
clusive privilege  in  which  the  defendant  seeks  to  share,  could 
have  brought  a  similar  one  or  may  have  brought  this  one.  It 
is  immaterial  to  the  defendant,  who  is  paying  the  **®  expenses 
of  the  litigation  or  directing  its  course.  He  has  violated  the 
right  of  possession  which  exists  in  favor  of  the  plaintiff  as  to 
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its  Middletown  station  grounds,  and  is  answerable  to  an  action 
in  its  favor  precisely  as  if  its  contract  with  Carrier  had  never 
been  made.  Had  Carrier  sued  at  law  in  the  plaintiff's  name, 
the  damages  recovered  would  have  been  those  only  which  had 
been  suffered  by  the  plaintiff.  This  remedy  in  equity  also  stands 
upon  its  rights,  not  his. 

The  complaint  was  sufficient  if,  upon  any  state  of  proof  which 
its  allegations  justified,  the  court  could,  in  the  reasonable  exer- 
cise of  judicial  discretion,  have  granted  an  injunction.  Tested 
by  this  criterion  (and  without  intending  to  determine  whether 
one  should  or  should  not  issue  in  this  cause),  the  demurrer 
should  have  been  overruled. 

There  is  error  and  the  judgment  of  the  superior  court  is  set 
aside. 

In  this  opinion  the  other  judges  concurred. 

RAILROADS— EXCLUSIVE  RIGHT  TO  HACK  DRIVERS.— The 
authorities  are  conflicting  upon  the  question  of  the  right  of  a  rail- 
road company  to  grant  exclusive  privileges  or  preferences  to  hack- 
men  or  other  solicitors.  The  rule  in  the  principal  case  that  a  rail- 
road company  can  grant  the  exclusive  right  to  solicit  the  carriage 
of  passengers  and  baggage  to  one  hackman  is  sustained  In  Massa- 
chusetts: See  Old  Colony  R.  R.  Co.  v.  Tripp,  147  Mass,  35,  9  Am. 
St  Rep.  6G1.  The  weight  of  authority  seems  to  be  the  other  way, 
however:  See  Kalamazoo  Hack  etc.  Co.  v.  Sootsma,  84  Mich,  194, 
22  Am.  St  Rep.  693,  and  the  extended  note  thereto;  Montana  Union 
Ry.  Co.  V.  Langlois,  9  Mont  419,  18  Am.  St  Rep.  745,  and  note. 

INJUNCTION  TO  PREVENT  TRESPASS.— It  is  not  usual  to  Is- 
sue an  injunction  to  restrain  a  trespass  merely  because  It  is  such. 
Some  other  Injury,  such  as  irreparable  injury  or  Inadequate  remedy 
at  law  must  be  shown:  McGregor  v.  Silver  King  Min.  Co.,  14  Utali, 
47,  60  Am.  St  Rep.  883,  and  note  thereto  collecting  the  cases. 
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EXECUTION— INTEREST  TOO  REMOTE.— Where  a  testa^ 
tor  left  property  to  his  wife  for  life,  and  after  her  death  to  be  di- 
vided equally  between  two  sons,  and  If  either  son  should  die  before 
the  decease  of  his  wife,  leaving  lawful  Issue,  such  issue  should  In- 
herit In  the  place  of  the  parent  so  deceased,  the  Interest  In  re- 
mainder whlcli  such  sons  acquired  is  too  remote  and  uncertain  to  be 
subject  to  attachment. 

EXECUTION— INTEREST  SUBJECT  TO.— Under  a  statute 
providing  that  execution  may  run  against  "goods  or  lands"  of  the 
defendant,  an  Interest  which  may  be  strictly  neither  goods  nor  land, 
but  which  Is  nevertheless  clearly  property,  capable  of  being  fairly 
sold  and  appraised,  and  which  Is  subject  to  the  debtor's  control,  is 
attachable  property. 

EXECUTION— ATTACHMENT  OF  UNCERTAIN  INTER- 
EST.—An  uncertain  Interest  In  proT>erty.  Incapable  of  just  appraisal, 
and  possibly  of  no  value,  Is  not  subject  to  attachment. 
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EXECUTION.— In  Connecticut  no  estate  in  land  can  be  taken 
on  execution,  unless  at  its  "true  value;"  hence  an  interest,  the  true 
value  of  which  cannot  be  ascertained,  cannot  be  talien  on  execution. 

EXECUTION— UNCERTAIN  INTEREST.— The  process  of 
foreign  attachment  is  not  adapted  to  secure  an  interest  in  prop- 
erty, to  the  possession  and  enjoyment  of  which  the  defendant  may 
never  succeed. 

Action  in  the  nature  of  assumpsit  against  a  nonresident.  The 
defendant  filed  a  plea  to  the  jurisdiction  of  the  court. 

J.  Belden  Hurlbutt  and  H.  Whitmore  Gregory,  for  the  de- 
fendant. 

George  P.  Carroll,  for  the  plaintiffs. 

^^^  HALL,  J.  The  complaint  describes  the  plaintiffs  as  resi- 
dents of  Maryland,  the  defendant  as  a  resident  of  Wisconsin 
and  as  owning  property  in  Connecticut. 

By  the  doings  of  the  of&cer,  as  set  forth  in  his  return  upon 
the  original  complaint,  the  plaintiffs  claim  to  have  attached, 
under  sections  910  and  916  of  the  General  Statutes,  the  de- 
fendant's interest  in  the  land  owned  by  his  father  at  the  time 
of  his  death,  and  to  have  attached,  under  sections  1231  and 
1245,  the  legacy  or  distributive  share  to  become  due  to  the  de- 
fendant from  the  estate  of  his  father,  and  to  have  garnisheed 
the  defendant's  interest  in  certain  funds  belonging  to  his  father's 
estate,  deposited  in  certain  savings  banks. 

The  defendant  appeared  by  attorney  for  the  sole  purpose  of 
pleading  to  the  jurisdiction  of  the  court.  The  substance  of  his 
plea  is,  that  all  the  parties  to  the  suit  are  nonresidents;  that  no 
service  was  made  upon  the  defendant,  and  that  at  the  time  of 
the  alleged  attachment  the  defendant  owned  no  interest  in  the 
property  described  in  the  officer's  return,  and  no  property  in 
Connecticut  subject  to  attachment;  and  that  there  was  no  debt, 
legacy,  or  distributive  share  due  or  to  become  due  him  from 
his  father's  estate  liable  to  attachment,  and  no  sum  due  him 
from  said  savings  banks  liable  to  garnishment. 

It  is  admitted  that  all  the  money  and  property  claimed  to 
have  been  attached  belongs  to  the  estate  of  the  defendant's 
father,  and  that  the  defendant  owns  no  property  in  this  state, 
****  except  such  interest  in  said  attached  property  as  he  may 
have  under  the  third  and  fourth  provisions  of  the  will  of  his 
father,  Harmon  Gilbert,  executed  in  1889  and  admitted  to  pro- 
bate in  1893,  which  provisions  are  as  follows:  **Third.  I  give 
to  my  wife,  Mary  Elizabeth  Gilbert,  during  the  term  of  her 
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natural  life,  the  use  and  income  of  all  the  rest,  residue,  and 
remainder  of  my  estate,  both  real  and  personal,  of  every  descrip- 
tion whatsoever  and  wheresoever  it  may  be,  which  I  may  possess 
at  the  time  of  my  decease.  This  shall  include  the  right  to  cut 
all  necessary  wood  for  fuel,  or  timber  for  such  repairs  as  may 
be  needed  upon  the  buildings  and  adjacent  fences,  and  it  is  my 
wish  that  the  said  buildings  and  fences  about  the  same  be  kept 
in  proper  repair  go  long  as  my  wife  shall  use  and  occupy  them 
as  aforesaid.  Fourth.  After  the  decease  of  my  wife,  to  whom 
the  use  of  my  property  has  been  given  as  aforesaid,  I  order  and 
direct  that  my  estate,  both  real  and  personal,  be  divided  equally 
between  my  two  sons,  Thomas  F.  Gilbert  of  Wilton,  and  Henry 
W.  Gilbert  of  Poughkeepsie  aforesaid,  to  wit,  one  equal  share  to 
said  Thomas  F.  and  one  equal  share  to  said  Henry  W.,  and  if 
either  of  my  said  sons  shall  die  before  the  decease  of  my  said 
wife,  and  leave  lawful  issue,  it  is  my  wish  that  said  issue  shall 
inherit  in  the  place  of  the  parent  so  deceased." 

As  it  is  not  claimed  that  the  superior  court  has  jurisdiction 
of  the  person  of  the  defendant,  who  is  a  nonresident  upon  whom 
no  service  was  made  in  this  slate,  the  power  of  the  court  in  this 
case  is  Hmited  to  an  appropriation  of  the  defendant's  property 
within  this  state,  to  the  payment  of  the  plaintiffs'  debt;  and 
so  the  sole  foundation  of  its  jurisdiction  is  the  existence  in  this 
state  of  property  which,  under  process  of  court,  may  be  thus 
taken  and  appropriated:  Easterly  v.  Goodwin,  35  Conn.  373; 
O'Sullivan  ▼.  Overton,  56  Conn.  102. 

Unless  the  property  in  question  is  of  such  a  character  that 
it  may  be  subjected  to  the  payment  of  the  defendant's  debt, 
under  our  statute  laws  regulating  the  manner  in  which  prop- 
erty may  be  taken  upon  mesne  and  final  process,  the  superior 
court  cannot  entertain  this  action. 

The  estate  of  Harmon  Gilbert,  at  the  time  of  the  claimed  **^ 
attachment,  consisted  of  real  estate  of  the  appraised  value  of 
about  two  thousand  dollars,  household  furniture  of  the  ap- 
praised value  of  two  hundred  dollars,  and  of  about  four  thou- 
sand dollars  in  money.  The  estate  has  not  yet  been  settled. 
The  widow  is  still  living,  as  are  the  two  sons,  Thomas  F.,  and 
the  defendant.  Each  of  said  sons  had  a  child  at  the  date  of 
the  will.  The  defendant  has  another  child,  bom  since  the  tes- 
tator's death.     All  said  children  are  still  living. 

In  1647,  it  was  laid  down  as  the  foundation  of  our  insolvency 
law,  that  "every  man  should  pay  his  debts  with  his  estate,  be 
it  what  it  will  be,  either  real  or  personal":  1  CoL  Eec.  151.    In 
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1650,  the  property  subject  to  attachment  was  described  as 
"goods"  and  "lands":  1  Col.  Rec.  511.  In  1750,  it  is  described 
as  "the  goods  or  chattels  of  the  defendant,  and  for  want  of  them 
the  lands  or  person":  Revision  of  1750,  p.  3.  In  section  893 
of  the  General  Statutes  of  1888,  as  "the  estate  of  the  defend- 
ant, both  real  and  personal,  and  for  want  thereof  against  his 
body."  By  section  1155  of  the  General  Statutes  of  1888,  an 
e:xecution  runs  against  the  "goods  or  lands"  of  the  defendant. 

It  is  only  by  such  general  language  and  by  the  various  acts 
exempting  certain  property  from  execution,  that  the  legislature 
has  declared  what  property,  or  what  interest  in  property,  may 
be  taken  by  attachment. 

In  conformity  with  the  settled  policy  of  this  state,  that  all 
the  property  of  a  debtor  should  be  holden  for  the  payment  of 
the  debts  of  its  owner,  our  courts  have  construed  the  language 
of  these  statutes  as  rendering  liable  to  attachment  certain  legal 
and  equitable  interests  in  property,  the  absolute  or  legal  title 
to  which  property  is  not  in  the  debtor,  but  which  interest  is 
within  his  control  and  can  be  fairly  appraised  or  sold;  as  the 
interest  of  one  partner  in  the  copartnership  property,  the  in- 
terest of  a  cestui  que  trust  in  real  estate,  an  equitable  interest 
in  shares  of  stock,  a  mortgagor's  equity  of  redemption,  and 
such  other  interests  in  goods  or  lands,  whether  legal  or  equi- 
table, as,  with  justice  to  both  debtor  and  creditor  may,  in  the 
manner  provided  by  statute,  be  appropriated  to  the  payment  of 
the  former's  debts:  Punderson  v.  Brown,  1  Day,  ^"^  93,  96,  2 
Am.  Dec.  53;  Davenport  v.  Lacon,  17  Conn.  278;  Johnson  v. 
Connecticut  Bank,  21  Conn.  148,  156;  Bunnell  v.  Read,  21 
Conn.  586;  Middletown  Sav.  Bank  v.  Jarvis,  33  Conn.  372,  379. 

"We  have,  however,  never  held  that  an  uncertain  interest,  in- 
capable of  just  appraisal,  and  possibly  of  no  value,  may  be  thus 
sequestered  for  the  creditor's  doubtful  benefit,  and  we  think  we 
ought  not  to  so  hold.  When  an  interest  which  may  be  strictly 
neither  goods  nor  land  is,  nevertheless,  clearly  property,  capable 
of  being  fairly  sold  and  appraised,  which  is  subject  to  the  debt- 
or's control,  and  which  ought  to  be  responsible  for  his  debts, 
we  say  that  the  policy  of  the  state  for  two  hundred  and  fifty 
years  clearly  indicates  that  such  interest  is  attachable  property 
within  the  meaning  of  the  statute.  But  the  same  reasoning 
which  has  induced  our  courts  to  place  such  a  construction  upon 
the  language  of  our  statutes,  leads  us  to  the  conclusion  that  the 
defendant's  interest  in  his  father's  estate  is  not  attachable 
within  the  meaning  of  the  law.     While  it  is  unjust  that  one 
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should  keep  from  his  creditors  property  which  can  he  fairly  sold 
or  applied  to  the  satisfaction  of  his  debts,  it  is  equally  unjust 
that  a  creditor  should  seize  and  destroy  an  interest  of  his  debtor 
which  is  so  uncertain  and  contingent  that  it  cannot  be  fairly 
sold  or  appraised.  The  policy  of  the  law  justifies  the  exten- 
sion of  the  right  of  attachment  to  property  which,  though  not 
strictly  within  the  letter,  is  within  the  equity  of  the  statute. 
It  does  not  justify  such  an  extension  of  that  right  as  will  be 
likely  to  result  in  the  destruction  of  a  paternal  gift  which  can 
be  of  no  present  value  to  anyone,  and  may  never  be  of  value 
to  the  debtor  or  his  assignees. 

It  is  the  purpose  of  our  law  that  no  estate  in  land  can  bo 
taken  on  execution,  unless  at  its  "true  value":  Gen,  Stats,  sec. 
1182.  That  value  is  to  be  ascertained  by  an  estimate  made 
by  three  disinterested  freeholders.  If  the  estate  be  one  less 
than  a  fee  simple,  they  must  be  informed  of  its  nature  and 
extent  before  they  can  be  in  a  position  to  make  this  estimate, 
and  the  estate  must  also  be  of  such  a  character  that  its  value 
can  then  be  determined  with  reasonable  precision. 

Harmon  Gilbert  in  his  will  undertook  to  create  several  estates 
****  in  the  land  now  in  question.  Several  different  views  of 
the  results  of  his  dispositions  were  stated  in  the  argument  of 
the  cause,  and  others  perhaps  might  be  suggested.  The  will 
has  never  been  judicially  construed,  and  it  would  be  undesirable 
to  determine  its  precise  effect  in  this  proceeding,  since  all  the 
parties  in  interest  are  not  before  us.  It  is  enough  to  say,  and 
such  is  our  opinion,  that  the  interest  taken  by  the  defendant 
is  not  one  the  true  value  of  which  can,  under  present  circum- 
stances, be  ascertained  by  appraisers  on  execution  with  reason- 
able precision. 

By  the  garnishment  of  the  savings  banks  and  the  executor, 
there  has  been  no  such  attachment  of  personal  property  of  the 
defendant  as  gives  jurisdiction  to  the  superior  court.  As  at 
the  time  of  the  attachment  there  was  no  sum  due  the  defendant 
from  the  banks,  either  as  a  legacy  or  otherwise,  they  were  not 
his  debtors,  and  nothing  was  therefore  secured  by  the  foreign 
attachment. 

By  the  service  of  the  garnishee  process  upon  the  executor,  it 
was  not  attempted  to  attach  any  present  interest  of  the  de- 
fendant in  the  money  or  personal  property  of  the  estate.  The 
purpose  was  to  attach  a  legacy  to  become  due.  The  statute 
provides  that  "from  the  time  of  leaving  such  copy,  ....  any 
legacy,  or  distributive  share  due,  or  that  may  become  due  to 
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him  [the  defendant]  from  such  executor,  ....  shall  he  se- 
cured in  the  hands  of  such  garnishee  to  pay  such  judgment  as 
the  plaintiff  may  recover":  Gen.  Stats.,  sec.  1231.  Section  1253 
provides  that  when  judgment  is  rendered  for  the  plaintiff  in 
the  action  by  foreign  attachment,  any  legacy  or  distributive 
share  at  the  time  of  the  attachment,  "due  or  to  become  due  to 
the  defendant  from  any  garnishee  as  an  executor,"  shall  be 
liable  for  the  payment  of  such  judgment. 

At  the  time  of  the  attachment  there  was  no  legacy  due  or 
to  become  due  the  defendant,  in  the  sense  in  which  those  words 
are  used  in  the  statute.  The  process  of  foreign  attachment  is 
unadapted  to  secure  an  interest  in  remainder  so  remote  and 
•uncertain.  It  contemplates  an  uninterrupted  and  continuous 
possession  by  the  garnishee  from  the  date  of  the  attachment 
to  that  of  the  demand  on  execution.  Under  the  ^^"^  will  in 
question,  a  paramount  right  of  possession  existed  in  favor  of 
the  holder  of  the  life  estate,  and  it  was  uncertain  whether  after 
her  death  the  enjoyment  of  the  property  would  pass  to  the 
defendant.  The  executor  has  no  power  to  hold  enough  of  the 
personal  property  and  money  of  the  estate  to  pay  this  possible 
legacy,  until  the  happening  of  the  events  upon  which  the  legacy 
depends,  and  until  demand  is  duly  made  upon  him  as  garnishee 
upon  execution  in  the  action  by  foreign  attachment.  Before  that 
time  the  court  of  probate  may  order  the  money  and  personal 
property  to  be  delivered  to  the  widow,  upon  her  giving  a  proper 
bond,  and  upon  her  failure  to  give  such  bond  the  court  of  pro- 
bate will  appoint  a  trustee  to  take  charge  of  such  estate  during 
the  continuance  of  the  life  estate:  Gen.  Stats.,  sec.  559. 

As  the  defendant's  interest  in  the  property  in  question  was 
not  attachable,  the  court  has  no  jurisdiction. 

The  superior  court  is  advised  to  render  judgment  for  the  de- 
fendant. 

Tn  this  opinion  the  other  judges  concurred,  except  Andrews, 
C.  J.,  who  dissented  from  so  much  of  it  as  held  that  the  defend- 
ant's interest  in  the  realty  could  not  be  attached. 

ATTACHMENT— PROPERTY  SUBJECT  TO.— The  undivided  in- 
terest of  an  heir  in  land  under  administration  is  subject  to  attacti- 
ment,  as  such  attachment  does  not  dispossess  the  administrator,  nor 
Interrupt  the  administration:  McClellan  v.  Solomon,  23  Fla.  437.  11 
Am.  St  Rep.  381,  and  note.  A  legacy  in  the  executor's  hands  is  not 
subject  to  foreijEfn  attachment  for  the  legatee's  debt:  Shewell  v. 
Keen,  2  Whart.  332,  30  Am.  Dec.  266,  and  note.  Attachment  process 
operates  only  upon  such  interests  of  the  debtor  as  exist  at  the  time 
It  is  served,  and  not  upon  such  as  mny  afterward  arise;  Arrington 
T.  Screws,  9  Ired.  42,  49  Am.  Dec.  408,  and  note. 
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(71  CONNIcnctJT,  245.] 

CONTRACT  FOR  BENEFIT  OF  THIRD  PARTY.— A  third 
p«r80D  cannot  maintain  an  action  upon  a  simple  contract  merely 
because  he  would  receive  a  benefit  from  Its  performance. 

CONTRACTS— ACTION  UPON.— The  general  rule  Is,  that  an 
action  at  law  for  the  breach  of  a  contract  can  only  be  brought  by 
a  party  thereto. 

CONTRACT  FOR  BENEFIT  OF  THIRD  PARTY.— A  third 
person  may  maintain  an  action  upon  a  contract  made  for  his  direct, 
sole,  and  exclusive  benefit,  where  it  was  part  of  the  agreement  that 
Its  object  should  be  communicated  to  him. 

CONTRACT  FOR  BENEFIT  OF  THIRD  PARTY— PROM- 
ISE OF  HUSBAND  TO  WIFE  TO  PAY  MONEY  TO  SON.— A 
promise  made  by  a  husband  to  his  wife  to  pay  her  son  a  certain  sum 
of  money  upon  her  death,  if  the  son  were  then  living,  cannot  be 
regarded  as  a  promise  made  for  the  direct,  sole,  and  exclusive  benefit 
of. the  son,  and  the  son  can  maintain  no  action  for  the  breach 
thereof. 

CONTRACT— WHO  MAY  SUE— EXECUTORS  AND  ADMIN- 
ISTRATORS.—The  personal  representative  of  the  deceased  wife  Is 
the  only  party  who  can  sue  at  law  for  the  failure  to  perform  a 
contract  made  by  a  husband  with  such  wife  to  pay  her  son  a  certain, 
•um  of  money  upon  her  death,  if  the  son  were  then  living. 

PLEADING— CLAIM  FOR  RELIEF.— Where  a  complaint 
contains  several  counts,  separate  claims  for  relief  should  follow  the 
complaint  as  a  whole  and  not  be  appended  to  each  separate  count. 

EVIDENCE— EXPENSES  OF  FUNERAL  AND  LAST  ILL- 
NESS.- In  an  action  by  a  son  upon  a  contract  made  by  the  defend- 
ant w-ith  his  deceased  wife  to  pay  her  son  a  certain  sum  of  money 
upon  her  death,  testimony  as  to  what  the  defendant  had  expended 
for  the  charges  of  his  wife's  last  sickness  and  of  her  funeral,  and 
of  his  narrow  means.  Is  properly  excluded  as  not  being  within  the 
issue. 

EVIDENCE— ORAL  DECLARATIONS  OF  DECEASED.— A 
statute,  permitting  relevant  declarations  of  a  deceased  to  be  given  In 
evidence,  applies  only  In  favor  of  those  who  sue  or  defend  in  the 
Interest  of  the  estate,  either  as  personal  representatives,  heirs,  and 
distributees,  or  purchasers  by  will;  It  does  not  embrace  purchasers 
by  contract. 

WITNESSES— CORROBORATION.— A  witness  cannot  be 
corroborated  by  proof  of  his  previous  statements  to  the  same  effect. 

BURDEN  OF  PROOF— MEANING— DEFINITION.— The 
term  "burden  of  proof"  may  have  two  meanings.  It  may  be  used  to 
Indicate  the  burden  which  rests  on  every  party  to  a  cause  of  going 
forward.  If  he  be  met  by  a  traverse,  and  establishing  the  total 
proposition  or  series  of  propositions  which  constitute  his  disputed 
case.  It  may  also  be  used  to  denote  a  duty  cast  by  law  upon  one 
party  to  meeit  and  rebut  the  effect  of  some  piece  of  evidence  Intro- 
duced by  the  other. 

BURDEN  OF  PROOF-EXECUTION  OF  AND  SIGNATURE 
TO  INSTRUMENT.— In  a  suit  upon  an  Instrument,  which  upon  Its 
face  shows  that  the  signature  had  been  crossed  out,  or  that  It  had 
been  written  over  a  line  of  crosses,  or  that  it  had  been  rewritten  over 
a  previous  signature  which  had  been  erased,  the  burden  of  estab- 
lishing the  execution  of  the  instrument  and  its  delivery  to  liiill« 
bearing  the  defendant's  signature,  is  on  the  plaintiff. 
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BURDEN  OF  PROOF.— A  party  is  always  and  continuously 
bound  to  prove  his  side  of  the  case,  if  he  is  met  by  a  traverse. 

Action  to  recover  damages  upon  a  written  instrument  in  tlie 
nature  of  a  promissory  note,  or  for  other  proper  relief.  The  de- 
fendant executed  and  delivered  to  his  wife  the  following  paper: 

"Madison,  June  20,  1887. 
"I  do  promise  to  pay  my  wife's  son,  Dwight  G.  Baxter,  the 
sum  of  eight  hundred  dollars  after  her  decease,  if  living,  if  not 
to  her  next  heirs  to  the  property,  without  interest  till  after  her 
death.  ALEXANDER  CAMP." 

Afterward  she  gave  the  paper  to  the  plaintiff,  saying  the  de- 
fendant would  pay  it  and  there  would  he  no  trouble  about  it. 
He  gave  no  consideration  to  the  defendant  for  it.  After  her 
death,  he  demanded  payment,  which  was  refused.  Judgment 
for  the  plaintiff.    Defendant  appeals. 

Henry  G.  Newton,  for  the  appellant. 

Oswin  H.  D.  Fowler,  for  the  appellee. 

***  BALDWIN,  J.  The  main  question  in  this  case  is 
whether  an  action  upon  a  simple  contract,  by  the  performance 
of  which  a  third  party  would  receive  a  direct  benefit,  can  be 
maintained  by  him. 

The  general  principles,  upon  the  application  of  which  the 
answer  must  depend,  are  well  settled.  Briefly  stated,  they  are 
these:  An  action  at  law  for  the  breach  of  a  contract  can  only 
be  brought  by  a  party  to  the  contract.  It  rests  on  a  violation 
of  an  obligation  to  the  plaintiff  which  the  defendant  had  as- 
sumed and  promised  him  to  perform.  If  the  contract  does  not 
state  in  express  terms  to  whom  the  promise  is  made,  the  law 
declares  that  it  is  made  to  the  person  from  whom  proceeded 
the  consideration  by  which  it  is  supported:  Treat  v.  Stanton, 
14  Conn.  445,  451.  If  it  names  a  party  to  the  contract  as  the 
promisee,  a  third  party  may  maintain  an  action,  the  contract 
not  being  under  seal,  on  proof  that  the  other  acted  in  the 
transaction  merely  as  his  agent;  and  so  assumpsit  may  be  main- 
tained against  such  a  party,  though  the  contract  with  the  agent 
be  under  seal,  if  the  principal's  interest  appears  upon  its  face, 
and  he  has  accepted  the  benefit  of  its  performance:  Briggs  v. 
Partridge,  64  N.  Y.  357,  364,  21  Am.  Eep.  617. 

There  are  certain  classes  of  cases  which  are  often  treated  aa 
establishing  exceptions  to  these  rules  of   decision,  but  which 
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can,  with  at  least  equal  propriety,  be  deemed  illustrations  of 
their  rightful  application  under  exceptional  conditions. 

One  class,  found  mainly  in  the  older  English  reports,  and 
unsupported  by  the  later  ones,  springs  out  of  contracts  in  the 
nature  of  marriage  or  family  settlements,  under  which  a  direct 
benefit  is  secured  to  children  or  other  near  relatives.  Here  the 
unity  of  the  family  has  been  taken  into  account,  and  the  con- 
sideration of  marriage  deemed  to  extend  to  its  issue. 

Another  class  embraces  promises  of  a  certain  kind,  made  to 
one  man  for  the  direct,  sole,  and  exclusive  benefit  of  another. 
^^^  Thus  C  may  sue  for  money  paid  to  A  for  his  use  by  B, 
when  it  was  part  of  their  agreement  that  the  pajrment  and  its 
object  should  be  communicated  to  him.  Here  A  is  in  the  posi- 
tion of  a  forwarding  agent  for  C,  and  when  the  latter  is  in- 
formed of  the  transaction  and  assents  to  it,  this  may  be  properly 
treated  as  a  ratification.  There  are  other  instances,  including 
bailments  in  trust  or  to  hold  for  a  third  person,  under  circum- 
stances implying  the  assumption  of  a  specific  duty  toward  him, 
that  cannot  be  brought  under  the  law  of  principal  and  agent, 
under  which  an  equitable  action,  at  least,  can  be  sustained  by 
one  not  a  party  to  a  contract,  to  secure  its  benefits;  but  the 
remedy  can  never  be  pressed  beyond  the  right,  and  can  seldom, 
if  ever,  extend  to  a  stranger  to  the  consideration,  who  is  not 
in  some  relation  of  privity  with  the  nominal  promisee:  Treat 
V.  Stanton,  14  Conn.  445;  Woodbury  Sav.  Bank  v.  Charter  Oak 
Ins.  Co.,  29  Conn.  374;  Clapp  v.  Lawton,  31  Conn.  95;  Meech  v. 
Ensign,  49  Conn.  191,  44  Am.  Rep.  225;  National  Bank  r. 
Grand  Lodge,  98  U.  S.  123;  Exchange  Bank  v.  Rice,  107  Mass. 
37,  9  Am.  Rep.  1;  Tweddle  v.  Atkinson,  1  Best  &  S.  393;  Pol- 
lock on  Contracts,  c.  5.  Unguarded  expressions  are  to  be  found 
in  some  of  the  earlier  opinions  of  this  court,  which  countenance 
the  broad  proposition  that  where  a  promise  is  made  to  one  man 
for  the  benefit  of  another,  the  latter  may  sustain  a  suit  upon 
that  promise;  but  no  such  doctrine  has  ever  been  applied  to 
govern  our  determination  of  a  cause:  Crocker  v.  Higgins,  7 
Conn.  342;  Steene  v.  Aylesworth,  18  Conn.  244,  252. 

The  contract  which  is  the  foundation  of  this  suit  was  made 
between  a  husband  and  wife,  who  married  after  the  act  of  1877 
(Gen.  Stats.,  sec.  2796)  went  into  effect.  The  xilefendant  had 
received  money  from  her  to  use  in  his  business.  They  evi- 
dently meant  by  this  paper  to  state  the  amount  for  which  he 
was  to  be  accountable,  to  preclude  any  claim  for  interest  upon  it 
during  her  life,  and  to  secure  it  upon  her  decease  to  those  near- 
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est  to  her  in  blood,  who  would  naturally  succeed  to  her  estate. 
The  sum  thus  ascertained  is  described  as  "property/*  and,  in  the 
€vent  of  her  surviving  her  son,  was  to  pass  in  the  ordinary  lines 
of  inheritance.  ^^^  Such  an  instrument  cannot  be  regarded  as 
executed  for  the  direct,  sole,  and  exclusive  benefit  of  the  plain- 
iff,  nor  yet  as  in  the  nature  of  a  family  settlement.  Its  imme- 
diate object  was  to  protect  the  interests  of  his  mother.  It  was 
the  adjustment  of  an  unsettled  account,  followed  by  provisions 
designed  to  serve  the  purpose  of  a  testamentary  disposition. 
[t  does  not  appear  that  the  parties  to  the  agreement  intended 
or  contemplated  that  the  plaintiff  should  be  informed  of  its 
existence  during  his  mother's  life.  It  does  appear  from  its  face 
that  he  could  derive  no  benefit  whatever  from  its  provisions, 
should  he  not  survive  her.  The  only  party  who  can  sue  at  law 
for  a  failure  to  perform  it  is  the  personal  representative  of  Mrs. 
Camp;  and  the  claim  made  by  the  defendant  in  the  court  of 
common  pleas  that,  if  any  such  action  would  lie,  it  must  be  one 
by  the  administrator  of  her  estate,  should  have  been  sustained. 

It  would  not  be  our  duty  to  order  a  new  trial  on  this  account, 
if  the  error  was  one  that  could  not  have  affected  the  appellant 
injuriously:  Pub.  Acts  1897,  sec.  15,  p.  893.  Such  would  be 
its  character  if  the  plaintiff  could  have  maintained  an  action  for 
equitable  relief,  and  compelled  the  defendant,  in  that,  to  ac- 
count to  him  for  an  amount  equal  to  that  of  the  damages 
which  he  has  recovered  in  the  judgment  appealed  from.  But 
to  any  such  action  the  administrator  of  Mrs.  Camp's  estate 
would  be  an  indispensable  party,  and  we  cannot  say  that  in  one 
brought  by  him,  or  in  which  he  was  made  one  of  the  defend- 
ants, the  same  result  would  have  been  reached. 

The  present  suit  must  be  regarded  as  one  sounding  in  dam- 
ages only.  The  plaintiff  has  set  forth  his  cause  of  action  in  two 
counts.  The  first  is  in  the  form  of  a  complaint  upon  a  prom- 
issory note;  describing  the  paper  which  has  been  under  consid- 
eration, as  such,  and  making  it  an  exhibit.  The  second  states 
that  the  plaintiff  is  the  son  and  sole  heir  of  Mrs.  Camp;  that 
she  owned  separate  property,  which  she  transferred  to  the  de- 
fendant on  his  giving  her  a  note  for  eight  hundred  dollars,  of 
which  the  exhibit  is  a  copy;  that  she  agreed  to  accept  it,  and 
did  accept  it  in  full  satisfaction  of  her  claim;  that  she  after- 
ward delivered  ^'^^  it  to  the  plaintiff,  and  has  since  died;  and 
that  the  defendant,  though  pa3mient  has  been  demanded,  re- 
fuses to  make  it  or  to  account  to  the  plaintiff  for  said  sums  in 
any  manner.    To  the  first  count*  is  appended  a  claim  for  nine 
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hundred  dollars  damages;  to  the  second,  two  claims,  one  for  nine 
hundred  dollars  damages,  and  one  for  "such  other  relief  as  is 
just  and  right  in  the  premises.** 

There  was  no  propriety  in  thus  dividing  the  statement  of  the 
cause  of  action.  Whatever  cause  there  was  for  bringing  suit 
arose  out  of  a  single  transaction,  and  that  was  fully  stated  in 
the  second  count:  Craft  Refrigerating  Machine  Co.  v.  Quinni- 
piac  Brewing  Co.,  63  Conn.  651,  564.  Calling  the  exhibit  a 
note  did  not  make  it  such;  nor  was  it  material  to  the  right  of 
recovery  whether  it  was  or  was  not  of  that  character. 

It  is  also  a  violation  of  the  rules  of  pleading,  in  any  case  of 
a  complaint  containing  several  counts,  to  append  to  each  sepa- 
rate claims  for  relief.  Such  claims  follow  the  complaint  as  a 
whole.  The  plaintiff  is  to  state  his  whole  case  first,  antl  then 
the  relief  which  he  seeks,  whether  it  be  of  one  or  several  kinds, 
and  whether  referable  to  all  or  to  but  one  or  more  of  the  several 
counts. 

The  only  possible  ground  for  considering  the  relief  asked  in 
this  action  to  he  of  an  equitable  nature  is  the  second  claim.  ■ 
The  rule  on  this  subject  is  that  "a  party  seeking  equitable  re- 
lief shall  specifically  demand  it,  as  such,  unless  the  nature  of 
the  demand  itself  indicates  that  the  relief  sought  is  equitable 
relief":  Practice  Book,  sec.  10,  p.  13.  Nothing  of  that  kind  is 
indicated  in  either  count.  Each  purports  to  be  for  the  collec- 
tion of  an  indebtedness  by  note,  and  neither  the  terms  of  the 
agreement,  called  by  that  name,  nor  the  circumstances  alleged, 
suggest  any  occasion  for  an  equitable  accounting. 

As  a  new  trial  or  a  new  suit  may  bring  up  again  some  of  the 
question  as  to  the  admission  or  weight  of  evidence  ■nhich  were 
made  in  the  court  below,  and  involved  in  the  reasons  of  appeal, 
it  is  necessary  to  dispose  of  them,  so  far  as  may  be,  at  this 
time. 

Testimony  as  to  what  the  defendant  had  expended  for  the 
^*  charges  of  his  wife*s  last  sickness  and  of  her  funeral,  and  of 
his  narrow  means,  was  properly  excluded.  It  did  not  come 
within  the  issue;  but  we  express  no  opinion  as  to  whether  these 
facts  might  not  be  taken  into  account  in  adjusting  any  demand 
against  him  in  favor  of  her  personal  representatives  or  in  which 
they  may  have  an  interest.  As  to  that  he  has  not  been  heard, 
and  the  occasion  for  considering  it  has  not  arrived. 

There  was  error  in  the  admission  of  Mrs.  Camp's  oral  dec- 
larations. General  Statutes,  section  1094,  only  applies  in  favor 
of  those  who  sue  or  defend  in  the  interest  of  the  estate,  either 
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as  personal  representatives,  heirs  and  distributees,  or  purchasers 
by  will.  It  does  not  embrace  purchasers  by  contract:  Lockwood 
V.  Lockwood,  56  Conn.  106;  Pixley  v.  Eddy,  56  Conn.  336.  Nor, 
80  far  as  concerns  her  remarks  to  the  plaintiff,  can  they  be 
deemed  part  of  the  res  gestae  attending  the  delivery  of  the 
paper.  They  went  to  characterize  or  explain,  not  that  act,  but 
a  prior  transaction. 

The  witness'  offer  to  corroborate  the  defendant's  testimony 
by  proof  of  his  previous  statements  to  the  same  effect  was  prop- 
erly excluded:  Builders'- Supply  Co.  v.  Cox,  68  Conn.  380. 

The  instrument  in  suit,  when  produced  in  court,  showed  upon 
its  face  either  that  the  signature  had  been  crossed  out,  or  that 
it  had  been  written  over  a  line  of  crosses  such  as  are  commonly 
used  for  canceling  written  words,  or  that  it  had  been  rewritten 
or  retraced  over  a  previous  signature  which  had  been  first  erased. 
Which  of  these  things  was  true  could  only  be  disclosed  by  ex- 
trinsic evidence.  The  defendant  took  the  stand  and  testified 
that  he  had  crossed  out  his  signature  immediately  after  making 
it,  and  long  before  it  came  into  the  hands  of  the  plaintiff. 
Thereupon  the  court  ruled  that,  as  he  admitted  that  he  made 
the  crosses,  he  had  the  burden  of  proving  that  he  made  them 
with  his  wife's  consent,  and,  though  he  also  testified  that  she 
^ave  this,  found  the  fact  against  him. 

The  term  *T)urden  of  proof"  is  an  ambiguous  one.  It  may 
be  used  to  indicate  the  burden  which  rests  on  every  party  to  a 
cause,  presenting  a  claim  for  relief  or  pleading  in  avoidance,  of 
^oing  forward,  if  he  be  met  by  a  traverse,  and  establishing  ^'^^ 
what  is  well  defined  by  an  authoritative  writer  on  the  law  of 
evidence,  who  has  done  much  toward  setting  it  in  scientific  form, 
as  "the  total  proposition  or  series  of  propositions  which  consti- 
tute his  disputed  case":  Thayer's  Preliminary  Treatise  on  Evi- 
dence, 380.  It  may  also  be  used  to  denote  a  duty  cast  by  law 
upon  one  party  to  meet  and  rebut  the  effect  of  some  piece  of 
-evidence  introduced  by  the  other,  by  proof  of  what  may  suffice 
to  overbear  it  in  the  mind  of  the  trier. 

In  the  finding  in  the  present  case  it  is  obviously  employed  in 
the  latter  signification.  The  court  of  common  pleas  held  that 
the  production  of  the  paper  in  the  con-dition  in  which  it  was, 
followed  by  the  admission  of  the  defendant  that  he  had  canceled 
his  signature  to  it,  cast  upon  him  the  duty  of  satisfying  the  trier 
that  he  canceled  it  with  his  wife's  consent. 

The  burden  of  proof,  so  far  as  regarded  the  duty  of  going 
forward  and  establishing  the  execution  of  the  instrument  and 
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its  delivery  to  him  bearing  the  defendant's  signature,  was  on 
the  plaintiff  from  first  to  last.  Taking  the  term  in  this  sense, 
it  is  true  that  the  burden  of  proof  never  shifts:  Barber's  Ap- 
peal, 63  Conn.  393,  403.  A  party  is  always  and  continuously 
bound  to  prove  his  side  of  the  case,  if  he  is  met  by  a  traverse. 
But  he  may  adduce  some  evidence  to  which  the  law  assigns, 
prima  facie,  a  certain  degree  of  probative  effect.  In  that  event, 
his  adversary  comes  under  the  burden  of  meeting  the  presump- 
tion thus  raised  against  him  by  evidence  of  greater  weight.  If 
the  document  in  suit,  with  the  defendant's  admission,  sufficed 
in  law  to  create  a  presumption  that  the  signature  has  canceled 
without  Mrs.  Camp's  assent,  then  the  ruling  in  question  was  cor- 
rect; and  then  only,  since  the  other  evidence  relied  on  by  the 
trial  court  as  to  the  declarations  of  Mrs.  Camp  was  improperly 
admitted. 

There  was  no  sufficient  ground  for  any  presumption  either  of 
law  or  fact  which  could  throw  upon  the  defendant  the  burden 
to  which  he  was  thus  subjected.  The  plaintiff's  case  rested  on 
a  document,  the  defendant's  signature  to  which  had  plainly 
been  the  subject  of  erasure,  alteration,  or  cancellation.  He  was 
liound  to  prove  that  the  defendant's  signature  ***'*  was  still 
upon  it,  or  else  that  it  was  upon  it  when  delivered  to  Mrs. 
Camp,  and  had  not  since  been  canceled  with  her  consent.  The 
document  did  not,  alone,  establish  either  fact.  Proof  that 
the  defendant  canceled  his  signature  raised  no  presumption 
that  it  was  canceled  without  his  wife's  consent.  Fraud  is 
never  presumed;  and  still  less  crime.  The  question  presented 
for  decision,  as  to  whether  the  alterations  were  authorized 
or  unauthorized,  was  simply  beclouded  by  an  appeal  to  the 
rules  respecting  burden  of  proof  as  applicable  to  presump- 
tions arising  in  the  course  of  a  trial.  It  was  to  be  decided 
in  view  of  all  the  circumstances  before  the  court,  and  guided 
by  no  other  rule  as  to  the  onus  probandi  than  that  which  re- 
quires a  plaintiff,  where  the  defense  is  a  denial,  to  prove  his 
case:  Bailey  v.  Taylor,  11  Conn.  'SSI,  29  Am.  Dec.  321. 

There  is  error  and  a  new  trial  is  ordered. 

In  this  opinion  the  other  judges  concurred, 

WITNDSSES-CORROBO RATION.— As  a  general  rule,  a  witness 
may  not  be  supported  by  proof  of  prior  declarations  to  the  sam« 
eCTect:  People  v.  Mayne.  118  Cal.  517.  62  Am.  St.  Rep.  256.  As  to 
when  such  prior  declarations  may  be  proved,  see  Barkly  v.  CopeLand, 
74  Cal.  1,  5  Am.  St  Rep.  413. 

BURDPJN  OF  PROOF— On  thp  ponprnl  question  of  bnrden  of 
proof,  see  the  note  to  Foster  v.  Beid.  16  Am.  St  Rep.  439. 
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Oontraot  for  the  Benefit  of  a  Third  Party— When  May  He  Sue  thereon  p» 

Preliminary  Statement. — It  Is  a  general  rule  that  a  contract  cannot 
confer  rights  on  a  person  who  Is  not  a  party  to  It,  and  accordingly 
no  one  can  sue  for  a  breach  of  a  contract  who  Is  not  such  party, 
or  who  does  not  derive  rights  from  an  original  party  thereto.  This 
rule,  In  its  general  application,  is  recognized  everywhere,  subject 
to  certain  exceptions  in  some  jurisdictions.  In  Eng*land,  this  prin- 
ciple Is  recognized  almost  to  its  full  extent,  subject  only  to  the  ex- 
ception that  if  the  contract  is  such  as  to  constitute  the  promisor  a 
trustee  for  the  benefit  of  the  third  person,  the  latter  may  sue  in 
equity.  In  the  United  States,  on  the  other  hand,  an  exception  is 
made  generally  In  the  case  of  contracts  entered  into  for  the  purpose 
of  conferring  benefits  on  third  parties,  and  such  third  party  may  sue 
at  law  upon  the  agreement.  There  are,  therefore,  two  general  doc- 
trines concerning  the  right  of  a  third  party  to  sue  upon  a  contract 
made  for  his  benefit,  the  English  and  the  American,  each  of  which 
has  Its  peculiar  variations  and  limitations  in  the  particular  jurisdic- 
tion In  which  it  has  been  adopted.  It  is  worthy  of  notice  that  the 
early  English  cases,  upon  which  the  American  doctrine  was  founded, 
have,  In  England,  been  discredited  and  overruled,  by  later  decisions, 
so  that  they  are  not  at  the  present  time  authorities  upon  the  ques- 
tion In  that  country. 

English  Rule. — In  England,  the  rule  Is  well  settled  that  a  third  per- 
son cannot  sue  upon  a  promise  made  for  his  benefit,  where  he  is  a 
stranger  both  to  the  promise  and  to  the  consideration:  Crow  v. 
Rogers,  1  Strange,  592;  Price  v.  Easton,  4  Barn.  &  Adol.  433.  There 
are  some  old  English  cases  In  which  it  is  held  that  a  stranger 
to  the  consideration  of  a  contract  may  maintain  an  action  upon  it 
if  he  stands  In  such  a  near  relationship  to  the  party  from  whom  the 
consideration  proceeds  that  he  may  be  considered  a  party  to  the 
consideration.  Button  v.  Poole,  2  Lev.  210,  seems  to  be  the  most 
prominent  of  these  cases.  Here  a  son  promised  his  father  to  pay 
one  thousand  pounds  to  his  sister,  in  consideration  of  the  father's 
forbearing  to  sell  a  certain  wood,  which  the  father  intended  doing 
to  raise  a  portion  for  his  daughter.  It  was  held  that  the  daughter 
might  sue  upon  this  promise  for  her  benefit,  since  "there  was  such 
apparent  consideration  of  affection  from  the  father  to  his  children, 
for  whom  Nature  obliges  him  to  provide,  that  the  consideration  and 
promise  to  the  father  may  well  extend  to  the  children."  In  a  case 
cited  in  Bourne  v.  Mason,  1  Vent.  6,  It  was  held  that  the  daughter  of 
a  physician  might  maintain  assumpsit  upon  a  promise  to  her  father 
to  pay  her  a  certain  sum  of  money  if  he  performed  a  specified  cure. 
These  early  cases  have  been  overruled  and  are  not  now  the  law  In 
England.  In  Tweddle  v.  Atkinson,  1  Best  &  S.  393,  where  these  eases 
were  directly  overruled,  the  court  said:  "The  modern  cases  show 
that  the  consideration  must  move  from  the  party  entitled  to  sue 
apon  the  contract.    It  would  be  a  monstrous  proposition  to  say  that 

•eepkeencb  to  monographic  notm. 
PromlM  for  the  benefit  of  a  third  person:  89  Am.  St.  Bep.  6I1-<!S6;  9  Am.  Dm. 
U6-167;  8  Am.  Dec  S05-307. 
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a  person  was  a  party  to  the  contract  for  the  purpose  of  suing  upon 
it  for  his  own  advantage,  and  not  a  party  to  it  for  tlje  purpose  of 
being  sued."  These  early  cases  were  again  repudiated  in  Gandy  v. 
Gandy,  30  Ch.  Div.  57.  The  English  courts  recognize  one  exception 
to  the  doctrine  that  a  third  party  can  have  no  right  of  action  upon 
a  contract  to  which  he  is  not  a  party.  "If  the  contract,  although  la 
form  it  is  with  A,  is  Intended  to  secure  some  benefit  to  B,  so  that 
B  is  entitled  to  say  he  has  a  beneficial  right  as  cestui  que  trust 
under  that  contract,  then  B  would,  in  a  court  of  equity,  be  allowed 
to  insist  upon  and  enforce  the  contract":  Gandy  v.  Gandy,  30  Ch. 
Div.  57.  Whether  an  enforceable  trust  has  been  created  is  a  ques- 
tion of  interpretation:  See  Murray  v.  Flavell,  25  Ch.  Div.  89,  where 
it  was  held  that  the  agreement  created  a  trust,  and  In  re  Rotherham 
Alum  etc.  Co.,  25  Ch.  Div.  103,  where  the  contrary  was  held.  In  the 
latter  case  it  was  stated  that  a  mere  agreement  between  A  and  B- 
that  B  shall  pay  O  gives  0  no  right  of  action  against  B,  and  in  sucb 
a  case  there  is  no  difference  between  equity  and  common  law. 

English  Rule  iti  America. — The  English  rule  is  recognized  in  but  few 
of  the  United  States,  and,  In  some  of  these,  exceptions  have  been 
grafted  upon  It.  The  states  recognizing  the  English  rule  in  some 
form  are  Georgia,  Massachusetts,  Michigan,  New  Hampshire,  North 
Carolina,  Vermont,  Virginia,  and  Wyoming.  In  Michigan,  the  doc- 
trine Is  well  established  that  a  promise  made  by  one  person  to 
another  for  the  benefit  of  a  third— a  stranger  to  the  consideration. — 
will  not  support  an  action  by  the  latter.  The  leading  Michigan  case 
is  Pipp  V.  Reynolds,  20  Mich.  88.  In  this  case  the  defendant  prom- 
ised one  Eclilln  to  perform  a  job  of  painting  for  the  plaintiffs,  which 
Eclilin  had  theretofore  agreed  with  the  plaintiffs  to  do  for  them.  The 
plaintiffs  were  strangers  both  to  the  promise  and  to  the  considera- 
tion, and  the  court  held  that  no  action  would  lie.  Since  this  case 
the  rule  has  been  consistently  followed:  See  Turner  v.  McCarty,  22 
Mich.  264;  Hicks  v.  McGarry,  38  Mich.  067:  Wheeler  v.  Steuart,  94 
Mich.  445.  If  a  genuine  trust  is  established,  it  may  be  enforced  in. 
equity:  Llnneman  v.  Moross,  98  Mich.  178,  39  Am.  St  Rep.  528.  A. 
grantee  is  liable  in  equity,  though  not  at  law,  to  a  mortgagee  upon  & 
promise  to  pay  a  mortgage  upon  the  property  conveyed  to  him: 
Crawford  v.  Edwards,  33  Mich.  354;  Hicks  v.  McGarry,  38  Mich.  667. 
Michigan  also  recognizes  the  right  of  a  third  party  to  sue  where  a 
creditor  accepts  a  promisor  as  his  new  debtor  in  place  of  the  orig- 
inal debtor;  in  other  words,  where  there  Is  a  complete  novation: 
Osbom  V.  Osborn,  36  Mich.  48.  But  a  creditor  cannot  recover  from 
another  upon  a  mere  agreement  with  his  debtor  to  pay  his  debt: 
Edwards  v.  Clement,  81  Mich.  513;  Hidden  v.  Chappel,  48  Mich.  527. 

In  Georgia,  the  question  of  the  right  of  a  third  party  to  sue  upon 
a  contract  made  for  his  benefit  seems  to  have  received  scant  atten- 
tion. A  recent  case,  however— Anstell  v.  Humphries,  99  Ga.  408 — 
Indicates  that  the  English  rule  Is  strictly  enforced.  In  this  case 
H.  was  interested  in  certain  notes  of  S.  S.  delivered  the  notes  to  A. 
for  the  purpose  of  A.'s  raising  money,  with  the  understanding  that 
A.  was  to  pay  H.  out  of  their  proceeds.  It  was  held  that  H.  waa 
not  in  privity  with,  and  could  not  sue,  A. 
▲x.  8t.  rsp.,  vou  lxxl— 12 
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The  Wyoming  authorities  are  equally  few,  but  the  early  case  of 
McCarteney  v.  National  Bank,  1  Wyo.  382,  seems  to  establish  the 
English  rule  in  that  jurisdiction.  In  this  case  it  was  said  that  "It 
is  well  settled  that  in  no  case  can  a  stranger  to  a  contract  maintain 
an  action  upon  it,  or  for  the  breach  of  it,  save  in  the  exceptional 
cases  where  the  promisee  was  considered  merely  the  agent  for  the 
stranger,  and  where  the  stranger  was  regarded  as  the  trustee  of  the 
party  to  whom  the  promise  is  made." 

Dicta  in  several  New  Hampshire  cases  would  seem  to  indicate 
that,  in  that  state,  a  third  party  might  sue  upon  any  px-omise  made 
•for  his  benefit.  Such  a  case  is  Warren  v.  Batchelder,  IG  N.  H.  580. 
Despite  such  dicta,  however,  the  only  cases  in  which  a  third  party 
is  given  a  right  of  action  upon  a  promise  made  for  his  benefit  are 
those  in  which  a  debtor  places  property  in  the  hands  of  another 
under  a  promise  from  him  to  pay  the  debtor's  creditor;  such  third 
party  (creditor)  may  sue  the  promisor  only  in  case  he  accepts  such 
promise  in  some  manner  sufficient  to  discharge  his  original  debtor 
and  substitute  as  a  new  debtor  the  promisor.  This  is  practically  a 
novation,  the  same  as  is  recognized  in  Michigan  as  not  coming 
within  the  rule  that  only  a  party  to  a  contract  may  sue.  This  rule 
was  early  established  in  New  Hampshire  by  the  case  of  Butterfield 
V.  Hartshorn,  7  N.  H.  345,  26  Am.  Dec.  741.  In  this  case  A  held  a 
claim  against  an  estate,  and  the  executor  sold  a  farm  belonging  to 
the  estate,  and  left  a  portion  of  the  purchase  money  in  the  hands 
of  the  purchaser  B,  under  an  agreement  by  him  to  pay  A.  It  was 
held  that  A  could  not  sue  B,  A  having  never  assented  to  this  ar- 
rangement prior  to  his  suit,  or  agreed  in  any  manner  to  accept  B 
as  his  debtor,  and  extinguish  his  claim  against  the  executor.  The 
essentials  required  in  order  to  entitle  a  third  party  to  sue  are  an 
acceptance  by  the  third  party  of  the  defendant  as  his  debtor,  and 
an  extinguishment  of  the  original  debt:  Lang  v.  Henry,  54  N.  H. 
57;  Warren  v.  Batchelder,  15  N.  H.  129;  Warren  v.  Batchelder,  16 
N.  H.  580. 

In  actions  purely  at  law,  Vermont  follows  the  English  rule,  and 
holds  that  the  legal  interest  in  a  contract  is  in  him  to  whom  the 
promise  is  made,  and  from  whom  the  consideration  moves;  and  he 
alone,  or  his  legal  representative,  can  maintain  an  action  at  law 
thereon:  Fugure  v.  Mutual  Society  of  St.  Joseph,  46  Vt.  362;  Hall 
V.  Huntoon,  17  Vt.  244,  44  Am.  Dec.  332.  The  Vermont  court  gave 
early  indications  of  following  the  English  rule,  and  in  Arlington  v. 
Hinds,  1  D.  Chip.  431,  12  Am.  Dec.  704,  doubted  the  soundness  of  the 
rule,  that  a  third  party  might  sue  upon  a  contract  made  for  his  bene- 
fit. In  Crampton  v.  Ballard,  10  Vt.  251,  is  pointed  out  the  absurdity 
of  allowing  two  distinct  parties,  at  the  same  time,  to  sustain  an  ac- 
tion upon  the  same  contract,  and  recover  for  the  same,  identical 
thing.  In  the  same  case,  the  court  says  that  the  cases  In  which  a 
third  party  has  been  permitted  to  sustain  an  action  upon  a  contract 
*'are  referable  to  the  heads  of  'dormant  partners,'  'agents  known  or 
secret,'  and,  where  the  consideration  moves  from  the  party,  and  he 
Is  solely  interested  in  the  fulfilment  of  the  contract."  Rutland 
etc.  B.  R.  Co.  ▼.  Cole,  24  Vt  33,  in  which  it  is  said  that  the  person 


Nov.  1898.]  Baxter  v.  Camp.  179 

beneficially  Interested  may  sue  upon  a  simple  contract,  does  not  ex- 
tend the  Vermont  rule,  since  In  this  case  the  party  beneficially  in- 
terested (the  plaintiflf)  had  furnished  the  consideration,  and  the  party 
in  whose  name  the  contract  was  made  was  its  agent  Where  there 
is  a  clear  substitution  of  debtors,  the  third  party  may  sue  the  new 
debtor:  Pangborn  v.  Saxton,  11  Vt.  79.  And,  where  a  court  of  chan- 
cery imposes  terms  on  a  party,  and  such  party  promises  to  comply 
with  the  terms,  the  party  to  be  benefited  by  the  terms  imposed  may 
sue:  Sampson  v.  Swift,  11  Vt.  315.  Clearly,  where  the  promise  is 
directly  to  the  third  party,  he  may  sue:  Davenport  v.  North-Eastem 
Mut  Life  Assn.,  47  Vt  528.  The  strict  rule  has  been  relaxed  so 
that,  where  property  has  been  left  in  the  hands  of  one  for  sale  to 
pay  the  proceeds  to  a  third,  the  third  party  may  sue:  Buck  v.  Albee, 
27  Vt  190.  This  case  marks  the  nearest  approach  to  the  general 
American  doctrine  in  Vermont  A  trust  may  be  enforced  by  a  party 
In  whose  favor  it  has  been  established:  Corey  v.  Powers,  18  Vt 
587.  A  mere  incidental  benefit,  never  Intended  by  the  parties,  nat- 
urally could  furnish  no  ground  for  a  suit:  Milton  v.  Story,  11  Vt 
101,  34  Am.  Dec.  671. 

In  Virginia,  it  seems  to  be  settled  that,  in  the  absence  of  statute, 
a  third  party  has,  in  general,  no  right  of  action  upon  a  promise 
made  for  his  benefit:  Ross  v.  Milne,  12  Leigh,  204,  37  Am.  Dec.  646. 
This  general  rule  is  subject  to  the  exception  that  where  the  consid- 
eration moves  from  the  third  party,  he  may  sue.  And,  where  a 
debtor  places  money  or  property  In  the  hands  of  another  as  a  fund 
from  which  the  creditor  is  to  be  paid,  the  creditor  may  maintain  aa 
action  against  the  holder  of  the  fund.  This  liability  is  placed  upon 
the  ground  that  a  trust  is  created:  Jones  v.  Thomas,  21  Gratt  96. 
A  trust  may  be  enforced  in  equity:  Vanmeter  v.  Vanmeter,  3  Gratt 
148;  Willard  v.  Worsham,  76  Va,  392.  And  a  grantee  who  promises 
to  pay  a  mortgage  upon  the  property  is  liable  in  equity  to  the  mort- 
gagee, but  he  is  not  liable  in  an  action  at  law:  Osborne  v.  Cabell, 
77  Va.  462;  Moore  v.  Triplett,  96  Va.  603,  70  Am.  St  Rep.  882. 
Under  a  statute  authorizing  a  corporation  to  borrow  money  on  con- 
dition that  it  would  recognize  and  pay  former  bonds,  it  was  held 
that  holders  of  these  bonds  acquired  no  right  of  action  against  the 
corporation:  Stuart  v.  James  River  etc.  Co.,  24  Gratt  294. 

The  Massachusetts  courts  have  been  gradually  approaching  the 
English  view,  and  now  hold  a  modification  of  that  doctrine.  The 
earlier  cases  show  an  inclination  to  adopt  the  American  rule,  but 
later  decisions  have  limited  their  application  and  practically  over- 
ruled many  of  their  statements.  In  Brewer  v.  Dyer,  7  Cush.  337, 
it  was  stated  as  a  principle  of  law.  "long  recognized  and  clearly 
es<tabllshed  in  this  commonwealth,  that  when  one  person,  for  a  valu- 
able consideration,  engages  with  another,  by  simple  contract  to  do 
some  act  for  the  benefit  of  a  third,  the  latter,  who  would  enjoy 
the  benefit  of  the  act,  may  maintain  an  action  for  the  breach  of 
such  engagement"  Chief  Justice  Shaw  seems  to  have  recognized 
the  same  rule  aa  thoroughly  established  In  Massachusetts  juris- 
prudence: Carnegie  v.  Morrison,  2  Met.  381,  402.  The  reason  for 
the  rule,  as  stated  in  the  latter  case  is,  that  'Hhe  law,  operating 
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upon  the  acts  of  the  parties,  creates  the  duty,  establishes  the  privity, 
and  implies  the  promise  and  obligation  on  which  the  action  1b 
founded."  The  Massachusetts  doctrine  received  its  first  classifica- 
tion and  limitation  by  Metcalf,  J.,  in  ^lellen  v.  Whipple,  1  Gray, 
31  J,  where  it  was  stated  that  in  Massachusetts  there  were  three 
distiflct  classes  of  cases  in  which  a  third  party  had  a  right  of 
action  upon  a  contract  made  for  his  benefit:  1.  The  first  class  con- 
sists of  those  cases  in  which  the  defendant  has  in  his  hands  money 
or  property  which  in  equity  and  good  conscience  l>elongs  to  the 
plaintiff,  as,  where  one  receives  property  from  another  as  a  fund 
from  which  certain  creditors  of  the  depositor  are  to  be  paid,  and 
promises  to  pay  such  creditors.  Of  this  class  are  Arnold  v.  Lyman, 
17  Mass.  400,  9  Am.  Dec.  154;  Carnegie  v.  Morrison,  2  Met.  381; 
Frost  V.  Gage.  1  Allen,  262;  HaJl  v.  Marston,  17  Mass.  575;  Felch 
V.  Taylor,  13  Pick.  133;  Fitch  v.  Chandler,  4  Cush.  254;  Perry  v. 
Swasey,  12  Cush.  36;  Putnam  v.  Field,  103  Mass.  556.  2.  The  sec- 
ond class  comprises  those  cases  where  promises  have  been  made 
to  a  father  or  uncle,  for  the  benefit  of  a  child  or  nephew.  The 
nearness  of  the  relation  between  the  promisee  and  him  for  whose 
benefit  the  promise  was  made,  has  been  sometimes  assigned  as 
a  reason  for  these  decisions.  Of  this  class  is  Felton  v.  Dicliinson, 
10  Mass.  287.  3.  The  third  class  consists  of  cases  where  the  de- 
fendant has  had  the  actual  use  of  property  of  the  third  party  un- 
der a  legal  liability  to  pay  for  its  use.  Of  this  class  is  Brewer  v. 
Dyer,  7  Cush.  337.  In  Field  v.  Crawford,  6  Gray,  116,  the  doc- 
trine was  still  more  limited,  by  denying  a  right  of  action  to  a  third 
party  against  the  assignee  of  an  insurance  policy  who  was  to  pay 
anj  surplus  proceeds  of  such  policy  to  such  third  party.  And  in 
Dow  V.  Clark,  7  Gray,  198,  it  was  held  that  a  creditor  could  not 
maintain  an  action  against  the  transferee  of  property,  though  there 
was  an  agreement  to  pay  the  debts  of  the  transferrer,  where  the 
names  and  number  of  the  creditors  and  the  amount  of  their  de- 
mands were  not  mentioned.  The  later  cases  very  generally  em- 
phasize the  narrow  limits  of  the  rule  allowing  a  third  party  to 
sue,  with  a  tendency  to  restrict  its  application  more  and  more:  See 
Colburn  v.  Phillips,  13  Gray,  64;  Flint  v.  Pierce,  99  Mass.  68,  96 
Am.  Dec.  691;  Exchange  Bank  v.  Rice,  107  Mass.  37,  9  Am.  Rep. 
1.  In  the  last  case  cited,  the  third  class  of  cases  recognized  in 
Mellen  v.  Whipple,  1  Gray,  317,  was  discredited  as  not  being  recon- 
cilable with  later  authorities.  The  second  class  of  cases,  viz.,  that 
a  child  has  a  right  of  action  upon  a  promise  made  to  Its  father  for 
its  benefit,  the  nearness  of  relationship  furnishing  the  considera- 
tion, was  directly  overruled  In  Marston  v.  Bigelow,  150  Mass.  45. 
The  particular  case  of  Felton  v.  Dickinson,  10  Mass.  287,  was  not 
overruled,  for  It  appeared  in  that  case  that  the  son  actually  fur- 
nished the  consideration,  but  the  broad  ground  upon  which  it  was 
decided  was  discredited  as  not  being  sound  law,  and  the  court  said 
that  the  case  was  not  an  authority  upon  the  proposition  that  a 
son  may  sue  upon  a  promise  made  for  his  benefit  to  his  father. 
"When  it  appears  that  the  promise  was  not  made  to  the  son,  and 
that  the  consideration  did  not  move  from  him,  we  can  see  no  reason 
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why  the  neflrness  of  the  relationship  should  change  the  general  mle 
of  law  that  a  man  cannot  sue  upon  a  contract  to  which  he  Is  not 
a  party  or  privy."  In  view  of  the  comparatively  recent  case  of 
Borden  v.  Boardman,  157  Mass.  410,  it  is  difficult  to  determine 
whether  any  exception  to  the  general  rule,  that  only  a  party  to  a 
contract  may  sue  thereon,  is  recognized  in  Massachusetts.  In  this 
case  there  existed  an  agreement  between  the  defendant  and  an- 
other, upon  a  sufficient  consideration,  that  the  defendant  would 
pay,  out  of  funds  of  the  other,  placed  In  his  hands  for  the  purpose, 
a  specific  sum  to  the  plaintiff,  a  third  party,  who  was  not  a  party 
to  the  agreement,  and  from  whom  no  consideration  moved.  There 
being  a  debt  due  to  the  plaintiff,  it  would  seem  that  the  money 
hold  by  the  defendant  did  in  equity  and  good  conscience  belong  to 
the  plaintiff,  and  that  the  plaintiff  should  be  permitted  to  sue.  And 
yet  the  court  said,  In  denying  the  right  to  sue,  that  "it  is  well  set- 
tled in  this  state  that  no  action  lies  in  such  a  case  In  favor  of 
such  third  party  to  recover  the  money  so  held  of  the  party  hold- 
ing It."  It  would  seem  that  the  rule  recognized  in  the  first  class 
of  cases,  as  given  by  Justice  Metcalf  in  Mellin  v.  Whipple,  1  Gray, 
317,  viz.,  that  the  third  party  may  sue  where  the  defendant  has 
in  his  hands  money,  which.  In  equity  and  good  conscience,  belongs 
to  him,  if  not  distinctly  disapproved,  is  at  least  materially  limited 
in  Its  application. 

In  North  Carolina,  an  early  case  seemed  to  Indicate  a  tendency 
toward  the  general  American  doctrine.  In  this  case.  Cox  v.  Skeen, 
2  Ired.  220,  38  Am.  Dec.  691,  It  was  said:  "It  is  true  that  where 
an  agreement  is  not  under  seal,  the  person  for  whose  sole  benefit 
It  Is  evidently  made  may  sue  thereon  in  his  own  name,  although 
the  engagement  be  not  directly  to  or  with  him."  And  in  as  re- 
cent a  case  as  Porter  v.  Richmond  etc.  E.  R.  Co.,  97  N.  C.  46,  where 
the  defendant  promised  the  city  board  of  aldermen  to  pay  a  special 
policeman  If  the  board  would  appoint  one  to  act  at  the  defendant's 
depot,  the  policeman  was  permitted  to  sue  the  defendant.  But 
here  the  policeman  furnished  the  consideration,  was  notified  of  the 
agreement,  accepted  it,  and  the  defendant  placed  him  on  its  pay- 
roll. Naturally,  a  direct  promise  to  pay  could  be  reasonably  in- 
ferred. Where,  also,  a  debtor  leaves  money  In  the  hands  of  a  third 
person  with  which  to  pay  his  creditor,  in  accordance  with  an  ar- 
rangement with  his  creditor,  such  creditor  may  sue  the  third  per- 
son: White  V.  Hunt,  64  N.  C.  496;  Strayhorn  v.  Webb,  2  Jones,  199, 
64  Am.  Dec.  580.  In  the  recent  case  of  Woodcock  v.  Bostic,  118 
N.  C.  822,  it  was  directly  laid  down  that  the  rule  that,  at  law,  a 
third  person  may  maintain  an  action  upon  the  promise  of  one  per- 
son to  another  for  the  advantage  and  benefit  of  the  third  does  not 
prevail  in  North  Carolina.  To  the  same  effect,  see  Coffey  v.  Shuler, 
112  N.  C.  622;  Peacock  v.  Williams,  98  N.  C.  324;  Morehead  v.  Wrla- 
ton,  73  N.  C.  398.  But  in  Haun  v.  Burrell,  119  N.  C.  544,  the  court 
said  that  the  question  had  never  been  decided  in  North  Carolina, 
and  the  same  opinion  was  given  in  a  more  modified  form  In  Sama 
V.  Price,  119  N.  C.  572.  But  In  a  very  recent  case,  Gorrell  v.  Water 
Supply  Co.,  124  N.  0.  328,  70  Am.  St.  Rep.  598,  the  court  held  that 


182  Baxter  v.  Camp.  [Conn. 

a  citizen  and  tax-payer  had  a  riglit  of  action  against  a  water  com- 
pany by  reason  of  damage  by  fire  caused  by  a  failure  of  the  water 
supply,  where  the  water  company  contracted  with  the  city  to  fur- 
nish water  in  sufficient  quantity  to  extinguish  fires.  The  decision 
seems  to  be  placed,  not  merely  on  the  ground  that  the  contract 
was  made  for  the  benefit  of  the  tax-payer,  but  rather  upon  the 
ground  that  the  tax-payer  had  furnished  the  consideration  of  the 
contract.  Though  the  American  doctrine  is  stated  broadly  in  this 
case.  It  Is  probable,  In  view  of  the  earlier  decisions,  that  a  modi- 
fled  English  doctrine  will  prevail  In  North  Carolina.  Even  the  code 
provision,  allowing  actions  to  be  brought  In  the  name  of  the  real 
party  in  Interest,  seems  to  have  had  little  effect  upon  contracts  of 
this  character. 

American  Rule — Jurisdictions,  Where  Held. — The  American  rule.  In 
general  terms,  is  that  a  third  party  has  a  right  of  action  upon  a 
promise  made  for  his  benefit,  though  he  Is  a  stranger,  both  to  the 
promise  and  to  the  consideration.  This  rule  Is  recognized  in  Ala- 
bama, Arkansas,  California,  Colorado,  Connecticut,  Delaware,  Flor- 
ida, Illinois,  Indiana,  Iowa,  Kansas,  Kentucky,  Louisiana,  Maine, 
Maryland,  Minnesota,  Mississippi,  Missouri,  Nebraska,  Nevada,  New 
Jersey,  New  York,  North  Dakota,  Ohio,  Oregon,  Pennsylvania,  Rhode 
Island,  South  Carolina,  Tennessee,  Texas,  Utah,  West  Virginia,  and 
Wisconsin. 

In  Alabama,  the  rule  was  early  recognized  In  the  case  of  Lovely 
V.  Caldwell,  4  Ala.  684.  See,  also,  Shotwell  v.  Gilkey,  31  Ala.  724; 
Potts  V.  First  Nat  Bank,  102  Ala.  286. 

In  Arkansas,  as  In  many  of  the  states,  there  seems  to  have  been 
but  little  litigation  upon  the  question,  but  the  rule  Is  well  recog- 
nized: Chamblee  v.  McKenzie,  31  Ark.  155;  Talbot  v.  Wilkins,  31 
Ark.  411;  Hecht  v.  Caughron,  46  Ark.  132. 

An  early  case  In  California— McLaren  v.  Hutchinson,  18  Cal.  80— 
indicated  a  tendency  to  deny  the  rule.  In  fact,  the  right  of  action 
was  denied  because  ttiere  was  no  privity  between  the  parties, 
though  In  a  previous  case — Kreutz  v.  Livingston,  15  Cal.  344 — where 
money  was  received  In  trust  to  be  paid  to  a  third  person,  It  was 
held  that  he  might  sue.  The  doctrine  of  McLaren  v.  Hutchinson 
was  questioned  In  Lewis  v.  Covillaud,  21  Cal.  178,  where  the  gen- 
eral American  rule  was  recognized,  and  since  that  time  the  gen- 
eral rule  has  been  well  established.  The  rule,  however,  has  not 
been  very  widely  extended  in  California,  even  under  the  provision 
of  section  1559  of  the  Civil  Code,  which  authorizes  a  third  party 
to  sue  upon  a  contract  made  for  his  benefit:  See  Chung  Kee  v. 
Davidson,  73  Cal.  522;  Buckley  v.  Grey,  110  Cal.  339,  52  Am.  St. 
Rep.  88;  Savings  Bank  v.  Thornton,  112  Cal.  255;  Lisenby  v.  New- 
ton, 120  Cal.  571,  65  Am.  St.  Rep.  203. 

In  Colorado,  a  third  party  for  whose  benefit  a  contract  has  been 
entered  Into,  may  not  only  maintain  an  action  thereon  In  his  own 
name,  but  he  may  plead  It  by  way  of  set  off:  Green  v.  Richard- 
son, 4  Colo.  584;  Lehow  v.  Simonton,  3  Colo.  346;  Gieen  v.  Morri« 
son,  5  Colo.  18. 

Connecticut  recognized  the  right  of  a  third  party  for  whose  bene- 
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fit  an  agreement  was  made  to  sue  In  chancery  in  Crocker  v.  Hig- 
gins,  7  Coun.  342.  The  right  to  sue  at  law  was  admitted  In  Treat 
V.  Stanton,  14  Conn.  445,  but  only  in  cases  where  the  third  party 
had  the  sole  and  exclusive  beneficial  interest  in  the  subject  of  the 
promise.  Requiring  the  third  party  to  have  the  sole  and  exclusive 
beneficial  interest  has  resulted  in  whittling  away  the  rule  almost 
to  nothing:  See  Clapp  v.  Lawton.  31  Conn.  95;  Meech  v.  Ensign, 
49  Conn.  191,  44  Am.  Rep.  225;  Steene  v.  Ayles worth,  18  Conn.  244, 
and  the  principal  case. 

In  Delaware,  the  rule  Is  recognized:  Farmers'  Bank  v.  Brown, 
1  Harr.(Del.)  330.  The  rule  in  Florida  seems  to  be  slightly  limited 
in  its  application:  Wright  v.  Terry,  23  Fla.  160;  Hunter  v.  Wilson, 
21  Fla.  250. 

The  American  rule  In  its  essential  features  is  recognized  in  Il- 
linois: Eddy  V.  Roberts,  17  111.  505;  Brown  v.  Strait,  19  111.  88; 
Bristow  V.  Lane,  21  111.  194;  Ball  v.  Benjamin,  56  111.  105;  Sny- 
dacker  v.  Magill,  24  111.  138;  Steele  v.  Clark,  77  111.  471;  Thompson 
V.  Dearborn,  107  111.  87;  Dean  v.  Walker,  107  111.  540,  47  Am.  Rep. 
4G7;  Boals  v.  Nixon,  26  111.  App.  517;  Cobb  v.  Heron,  180  111.  49.  The 
rule  has  its  limitations,  however,  and  where,  upon  the  formation  of 
a  partnership,  the  firm  agrees  to  perform  a  contract  of  one  of  its 
members,  the  firm  is  not  liable  to  the  third  party  interested:  Goode- 
now  V.  Jones.  75  111.  48. 

Tlie  earliest  Indiana  case  shows  a  leaning  in  favor  of  the  Ameri- 
can doctrine:  Harper  v.  Ragan,  2  Black.  39.  But  in  Eastman  v. 
Ramsey,  3  Ind.  420,  the  right  was  denied  to  a  ci-editor  to  sue  upon 
a  promise  made  for  his  benefit  This  case,  while  not  cited,  seems 
to  be  discredited  in  Nelson  v.  Hardy,  7  Ind.  364,  and  a  promise  by 
one  to  a  debtor  to  pay  his  creditor  was  held  to  be  actionable  by 
the  creditor.  And  In  Day  v.  Patterson,  18  Ind.  114.  the  court  said 
it  was  settled  in  Indiana  that  a  third  party  might  sue  on  a  prom- 
ise made  to  another  for  his  benefit.  In  Davis  v.  Calloway,  30  Ind. 
112.  95  Am.  Dec.  671,  the  distinction  seems  to  be  recognized  that 
a  promise  by  one  to  pay  another's  debt  may  be  enforced  in  equity 
by  a  third  party,  but  it  cannot  be  enforced  at  law  unjil  the  third 
party  has  accepted  it.  And,  while  this  rule,  that,  in  the  absence  of 
an  acceptance,  the  third  party  must  enforce  his  rights  in  equity, 
seems  to  be  established  in  Indiana,  the  distinction  is  of  little  mo- 
ment in  view  of  the  fact  that  the  systems  of  law  and  equity  are 
now  blended:  Miller  v.  Billingsly,  41  Ind.  489;  Stevens  v.  Flanna- 
gan,  131  Ind.  122;  Carnahan  v.  Tousey,  93  Ind.  561.  Bringing  suit 
Is  sufficient  acceptance:  Copeland  v.  Summers,  138  Ind.  219.  But 
see  Campbell  v.  Patterson,  58  Ind.  66;  Helms  v.  Kearns,  40  Ind. 
124;  Redelshelmer  v,  MJUer,  107  Ind.  485;  Boruff  v.  Hudson,  138 
Ind.  280. 

In,  Iowa,  the  rule  was  early  recognized  and  has  been  maintained 
ever  since:  Johnson  v.  Collins.  14  Iowa,  63;  Rice  v.  Savery,  22  Iowa. 
470;  Johnson  v.  Knapp,  36  Iowa,  610;  Phillips  v.  Van  Schalck,  37 
Iowa,  229;  German  Sav.  Bank  v.  Northwestern  Water  etc.  Co.,  104 
Iowa,  717. 

The  supreme  court  of  Kansas,  speaking  through  Justice  Brewer, 
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•first  laid  down  the  rule  In  Anthony  v.  Herman,  14  Kan.  494.  The 
limitations  of  the  doctrine  were  stated  in  Burton  v.  Larkin,  36  Kan, 
246,  59  Am.  Rep.  541.  See  Mumper  v.  Kelley,  43  Kan,  256;  Hard- 
esty  V.  Cox,  53  Kan.  618. 

The  earliest  Kentucky  case,  Triplett  v.  Helm,  5  J,  J.  Marsh.  651, 
•questions  the  existence  of  such  a  rule.  But  later,  in  Smith  v,  Lewis, 
.■3  B,  Mon.  229,  the  rule  is  recognized.  And  in  Allen  v,  Thomas,  3 
Met.  198,  77  Am.  Dec.  169,  the  rule  that  a  third  party  may  sue 
'Upon  a  contract,  made  for  his  benefit  is  recognized  as  well  estab- 
lished: See  Lucas  v.  Chamberlain,  8  B.  Mon.  276;  Mize  v.  Barnes, 
78  Ky.  506;  Paducah  Lumber  Co.  v.  Paducah  etc.  Co.,  89  Ky.  340, 
25  Am.  St.  Rep.  536. 

Louisiana,  following  the  civil  law,  permits  an  action  by  a  third 
party  upon  a  contract  made  for  his  benefit  While  the  ancient 
Roman  law  allowed  no  such  action,  this  was  later  changed,  and 
this  change  Is  recognized  in  the  codified  laws  of  Louisiana:  Mayor 
V.  Bailey,  5  Martin,  O.  S.,  321;  Duchamp  v.  Nicholson,  2  Martin, 
N.  S.,  672;  Marigny  v.  Remy,  3  Martin,  N.  S.,  607,  15  Am.  Dec.  172; 
fit.  Joseph's  Assn.  v.  Magnier,  16  La.  Ann.  338. 

The  American  rule  is  well  established  in  Maine:  Dearborn  ▼. 
Parks,  5  Greenl.  81,  17  Am.  Dec.  206;  Hinckley  v.  Fowler,  15  Me. 
285;  Warren  Academy  v.  Starrett,  15  Me.  443;  Maxwell  v.  Haynes, 
41  Me,  559;  Coffin  v.  Bradbury,  89  Me.  476. 

Maryland  recognizes  the  American  doctrine  within  certain  limits: 
Owings  V.  Owings,  1  Har.  &  G.  484;  Eichelberger  v.  Murdock,  10 
Md.  373,  69  Am.  Dec.  140;  McNamee  v.  Withers,  37  Md.  171;  Seig- 
man  v.  Hoffacker,  57  Md.  321. 

In  Minnesota,  the  American  rule  has  been  recognized  from  an 
«arly  date:  Sanders  v.  Classon,  13  Minn.  379;  Hawley  v.  Wilkinson, 
18  Minn.  525;  Follansbee  v.  Johnson,  28  Minn.  311.  The  limits  of 
the  doctrine  were  stated  in  Jefferson  v.  Asch,  53  Minn.  446,  39  Am. 
St.  Rep.  618;  Union  Ry.  etc.  Co.  v.  McDermott,  53  Minn.  407,  and 
-Greenwood  v.  Sheldon,  31  Minn.  254. 

The  American  rule  prevails  in  Mississippi:  Sweatman  v.  Parker, 
49  Miss.  19;  Lee  v.  Newman,  55  Miss.  365. 

The  earliest  Missouri  case — Thornton  v.  Smith,  7  Mo.  86 — indicated 
a  tendency  to  apply  the  strict  rule  that  only  the  parties  to  an  agree- 
ment may  sue  thereon.  This  tendency  did  not  prevail,  however,  as 
shown  by  Robbins  v.  Ayres,  10  Mo.  538,  47  Am.  Dec.  125,  There 
;niust  be  a  valuable  consideration  for  the  promise  between  the  origi- 
nal parties  to  the  contract:  Jones  v.  Miller,  12  Mo,  408.  In  Page 
•V.  Becker,  31  Mo.  466,  the  rule  was  said  not  to  apply  to  a  promise 
1i)y  a  vendee  to  pay  a  mortgage  debt.  This  holding  has  been  re- 
versed, however:  Helm  v.  Vogel,  69  Mo.  529;  Fitzgerald  v.  Barker, 
70  Mo.  685.  The  promise  to  pay  to  a  third  party  may  be  implied 
from  the  circumstances:  Gibson  v.  St.  Louis  etc.  Ry.Co.,  76  Mo.  549. 
See,  further,  Schuster  v.  Kansas  City  etc.  R.  R.  Co.,  60  Mo,  290; 
Meyer  v,  Lowell,  44  Mo,  328;  Ellis  v.  Harrison,  104  Mo.  270;  Duerre 
▼.  Ruediger,  65  Mo.  App.  407. 

The  general  American  rule  was  recognized  in  Nebraska  in  Shamp 
▼.  Meyer,  20  Neb.  223,  though  in  an  earlier  case— Cooper  v.  Foss,  15 
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Neb.  515— it  had  been  held  that  a  vendee  who  had  purchased  prop- 
erty, under  a  promise  to  pay  a  mortgage  thereon,  was  liable  to  the 
mortgagee:  See  Kaufman  v.  United  States  Nat.  Bank,  31  Neb.  661; 
Chicago  etc.  E.  R.  Co.  v.  Bell,  44  Neb.  44;  Hare  v.  Murphy,  45  Neb. 
809. 

Nevada  recognizes  the  general  American  doctrine:  Ruhling  v. 
Hacliett,  1  Nev.  360;  Bishop  v.  Stewart,  13  Nev.  25;  Miliani  v.  Tog- 
nini,  19  Nev.  133. 

Most  of  the  cases  which  have  arisen  in  New  Jersey,  involving 
the  right  of  a  third  party  to  sue  upon  a  contract  made  for  his  bene- 
fit, have  been  in  equity  and  not  at  law.  The  right  to  sue  in  equity 
to  enforce  a  promise  made  for  one's  benefit  is  recognized,  though 
it  seems  that  the  promise  must  have  been  made  by  some  one  who 
bad  authority  to  malie  it  on  behalf  of  tlio  party  suing:  Van  Dyne 
v.  Vreeiand,  11  N.  J.  Eq.  370.  See  Price  v.  Trusdell,  28  N.  J.Eq.20O; 
Sell  V.  Steller,  53  N.  J.  Eq.  397.  The  right  of  action  at  law  is  also 
recognized:  Joslin  v.  New  Jersey  Car  etc.  Co.,  36  N.  J.  L.  141. 

New  York  was  the  first  state  to  adopt  the  rule,  that  a  third  party 
may  maintain  an  action  upon  a  promise  made  for  his  benefit,  and  it 
is  from  New  York  that  most  of  the  states  derive  their  authorities 
sustaining  the  doctrine.  The  limitations  upon  the  New  York  doc- 
trine will  be  noticed  under  appropriate  heads,  as  will  those  of  other 
states,  and  only  a  general  view  of  the  rule  will  be  treated  here. 
The  first  New  York  case  upon  the  subject  is  Schemerliorn  v.  Van- 
derheyden,  1  Johns.  139.  3  Am.  Dec.  304,  and  while  the  rule  is  recog- 
nized by  this  case,  what  is  said  upon  the  question  is  dicta,  for  the 
case  was  decided  upon  another  point.  The  leading  New  York  case, 
in  which  the  question  was  thoroughly  discussed,  is  Lawrence  v.  Fox, 
20  N.  Y.  268.  In  this  case  the  plaintiff  was  the  creditor  of  H..  who 
loaned  a  sum  of  money  to  the  defendant,  upon  the  defendant's 
promise  to  pay  It  to  the  plaintiff.  It  was  held  that  the  action 
would  lie.  In  Davis  v.  Morris,  30  N.  Y.  569,  where  a  lessee  and  his 
assignee  agreed  that  the  income  from  the  property  should  be  ap- 
plied to  certain  uses,  the  paying  of  the  rent  being  one,  it  was  held 
that  the  doctrine  of  Lawrence  v.  Fox,  20  N.  Y.  2G8,  did  not  apply 
and  the  lessor  had  no  action  against  the  assignee,  since  there  was 
no  agreement  to  pay  to  him.  An  agreement  to  assume  the  debts 
of  another  must  be  supported  by  a  consideration,  in  order  that  an 
action  thereon  may  be  brought  by  a  creditor:  First  Nat.  Bank  v. 
Chalmers,  39  Hun,  468.  See  Claflln  v.  Ostrom,  54  N.  Y.  581;  Weston 
V.  Barker,  12  Johns.  276,  7  Am.  Dec.  319;  Litchfield  v.  Flint,  104 
N.  Y.  543;  Gifford  v.  Corrigan.  117  N.  Y.  257,  15  Am.  St.  Rep.  508; 
Clark  v.  Howard,  150  N.  Y.  232.  No  action  lies  upon  the  promise, 
where  it  is  void  as  between  the  promisor  and  promisee:  Dunning 
v.  Leavltt,  85  N.  Y.  30,  39  Am.  Rep.  017.  See,  as  to  general  limita- 
tions upon  the  New  York  doctrine,  Wheat  v.  Rice,  97  N.  Y.  296; 
Vrooman  v.  Turner,  69  N.  Y.  280,  25  Am.  Rep.  195.  The  tendency 
in  New  York  is  to  restrict  the  application  of  the  doctrine:  Buchanan 
V.  Tilden,  5  App.  Dlv.  354.  This  case  was  reversed  In  158  N.  Y. 
109,  70  Am.  St.  Rep.  454,  without,  however,  modifying  this  tendency. 

North  Dakota  recognizes  the  American  rule,  both  in  Its  decision* 
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and  by  statate:  Parlin  v.  Hall,  2  N.  Dak.  473;  Dakota  Comp.  Laws, 
1887,  sec.  3499. 

Ohio  has  adopted  the  American  rule:  Thompson  v.  Thompson,  4 
Ohio  St,  333;  Society  of  Friends  v.  Haines,  47  Ohio  St.  423;  Cincin- 
nati etc.  K.  R.  Co.  V.  Bank,  54  Ohio  St.  60,  56  Am.  St.  Rep.  700. 

Oregon  recognizes  the  rule:  Baker  v.  Eglin,  11  Or.  333;  Chrisman 
V.  State  Ins.  Co.,  16  Or.  283.  But  the  doctrine  has  been  greatly  lim- 
ited in  its  application:  Washburn  v.  Interstate  Inv.  Co.,  26  Or.  436; 
Brower  Lumber  Co.  v.  Miller,  28  Or.  565,  52  Am.  St.  Rep.  807. 

In  Pennsylvania,  the  rule  was  recognized  as  early  as  1833  in  the 
case  of  Hind  v.  Holdship,  2  Watts,  104,  26  Am.  Dec.  107,  where 
the  defendant  promised  to  pay  a  debt  in  consideration  of  an  assign- 
ment for  the  benefit  of  creditors.  There  must  be  a  promise  to  pay 
the  third  party:  Morrison  v.  Beckey,  6  Watts,  349.  The  third  party 
must  at  least  have  been  the  meritorious  cause  of  the  consideration: 
Edmundson  v.  Penny,  1  Pa.  St.  334,  44  Am.  Dec.  137.  The  early 
cases  seem  to  indicate  that  in  actual  fund  must  be  created,  or  the 
third  party  has  no  action:  Blymire  v.  Boistle,  6  Watts,  182,  31  Am. 
Dec.  458.  The  case  of  Ayer*s  Appeal,  28  Pa.  St.  179,  does  not  seem 
to  recognize  this  as  essential.  But  later  cases  seem  to  sanction  the 
strictness  of  the  early  rule.  The  question  will  be  discussed  under  a 
later  head.  A  creditor  cannot  sue  the  promisor,  if  the  promisor  is 
under  a  liability  to  be  sued  by  the  debtor.  Pennsylvania  holds  that 
it  is  unjust  that  the  promisor  should  be  under  such  a  double  liabil- 
ity: Blymire  v.  Boistle,  6  Watts,  182,  31  Am.  Dec.  458;  Guthrie  v. 
Kerr,  85  Pa.  St.  303;  Adams  v.  Kuehn,  119  Pa.  St.  76.  As  indicat- 
ing the  confined  limits  of  the  rule,  that  a  creditor  may  sue  upon 
a  contract  made  for  his  benefit,  see  Adams  v.  Kuehn,  119  Pa.  St.  76; 
Delp  V.  Brewing  Co.,  123  Pa.  St.  42;  Robertson  v.  Reed,  47  Pa.  St. 
115;  Pugh  V.  Powell  (Pa.),  11  Atl.  Rep.  570.  As  indicating  a  more 
liberal  tendency  under  other  circumstances,  see  Hostetter  v.  Hoi- 
linger,  117  Pa.  St.  606;  Keim  v.  Taylor,  11  Pa.  St.  163;  Merriman 
V.  Moore,  90  Pa.  St.  78. 

Rhode  Island  and  South  Carolina  both  recognize  the  rule:  Urqu- 
hart  V.  Braytpn,  12  R.  I.  169;  Wood  v.  Moriarty,  15  R.  I.  518;  Wil- 
bur V.  Wilbur,  17  R.  I.  295.  The  early  South  Carolina  cases  are  in 
point:  Duncan  v.  Moon,  Dudley,  332;  Brown  v.  O'Brien,  1  Rich.  268, 
44  Am.  Dec.  254;  Thompson  v.  Gordon,  3  Strob.  196. 

An  early  Tennessee  case  adopts  the  broad  doctrine:  McCarty  v. 
Blevins,  5  Yerg.  195,  26  Am.  Dec.  262;  Robinson  v.  Denson,  3  Head, 
394.  Texas  has  adopted  the  American  rule:  McCown  v.  Schrimpf, 
21  Tex.  22.  73  Am. Dec.  221;  Urquhart  v.  Ury,  27  Tex.  7;  Mathonican 
v.  Scott,  87  Tex.  396;  Stadler  v.Talley,  3  Tex.  Civ.  App.,  sec.  472; 
Heath  V.  Coreth,  11  Tex.  Civ.  App.  91.  The  rule  and  its  limitations 
as  recognized  in  Utah  are  well  stated  in  Montgomery  v.  Rief,  15 
Utah,  495. 

By  statute  In  West  Virginia,  a  third  party  may  sue  on  a  contract 
made  for  his  sole  benefit:  Johnson  v.  McClung,  26  W.  Va.  659. 

The  Wisconsin  courts  have  adopted  a  liberal  construction  of  the 
American  rule:  Hodson  v.  Carter,  3  Plnn.  212;  Bassett  v.  Hughes, 
43  Wis.  319;  Hollock  v.  Parcher.  52  Wis.  393;  Grant  v.  Diebold  Safe 
etc.  Co.,  77  Wis.  72;  Larson  v.  Cook,  85  Wis.  564. 
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American  Rule — The  Reatons  f<yr  If.— Every  phase  of  the  question  of 
the  right  of  a  third  pai-ty  to  sue  upon  a  contract  made  for  his  bene- 
fit has  been  so  thoroughly  discussed  in  New  York  that  the  decisions 
of  this  state  furnish  a  good  starting  point  from  which  to  consider 
the  doctrine.  Neither  the  reason  for  the  rule,  nor  its  essential  ele- 
ments, were  touched  upon  In  the  earliest  New  York  case,  which 
enunciated  the  doctrine:  Schemerhorn  v.  Vanderheyden,  1  Johns.  139, 
3  Am.  Dec.  304.  There  is  great  diversity  of  opinion  as  to  what  the 
real  basis  of  the  rule  Is,  and  at  least  five  different  grounds  have 
been  mentioned  upon  which  the  rule,  in  some  of  its  phases,  Is  sup- 
posed to  rest.  All  of  these  grounds  are  to  be  found  in  the  New 
York  decisions,  and  the  New  York  rule  seems  not  to  have  settled 
upon  any  one  of  the  grounds  as  a  firm  foundation.  Some  of  these 
grounds  are  recognized  elsewhere,  and,  as  will  be  seen  later,  the 
same  state  will  often  recognize  several  different  grounds  as  the 
basis  of  the  doctrine,  depending  upon  the  state  of  facts  to  whicn 
the  doctrine  Is  applied.  The  rule  has  been  variously  stated  as  rest- 
ing upon:  1.  A  trust  relationship;  2.  The  equitable  right  of  subro- 
gation; 3.  Agency;  4.  Privity  of  contract  by  substitution;  and  5. 
The  broad  equity  of  the  transaction.  The  earlier  New  York  cases 
seem  to  uphold  the  theory  that  a  trust  is  created,  and  in  many  cases 
an  actual  trust  relation  does  exist,  since  It  is  possible  for  one  to 
accept  and  hold  property  in  trust  for  the  benefit  of  another:  "Weston 
V.  Barker,  12  Johns.  27G,  7  Am.  Dec.  319;  Neilson  v.  Blight,  1  Johns. 
Cas.  205;  Berry  v.  Mayhew,  1  Daly,  54. 

The  trust  doctrine  was  prevalent,  particularly  In  the  earlier  cases 
In  all  the  states:  Kreutz  v.  Livingston,  15  Cal.  345;  Crocker  v.  Hig- 
gins,  7  Conn,  342;  Eddy  v.  Roberts,  17  111.  505;  Steele  v.  Clark,  77 
111.  471;  Beals  v.  Beals,  20  Ind.  laS;  Ilice  v.  Savery,  22  Iowa,  470; 
O  wings  V.  O  wings,  1  Har.  &  G.  484;  Urquhart  v.  Bray  ton,  12  R.  I. 
169.  Some  of  the  states  even  now  hold  the  trust  doctrine  as  the 
basis  of  the  rule,  and  in  a  few  cases  this  seems  to  be  the  reason 
for  the  limited  extent  of  the  doctrine:  Follansbee  v.  Johnson,  28 
Minn.  311;  Greenwood  v.  Sheldon,  31  Minn.  254;  Adams  v.  Kuehn, 
119  Pa.  St.  76.  But  see  Heath  v.  Coreth,  11  Tex.  Civ.  App.  91; 
Chung  Kee  v.  Davidson,  102  Cal.  188;  Howsmon  v.  Trenton  Water 
Co.,  119  Mo.  304,  41  Am.  St.  Rep.  654.  In  speaking  of  this  doctrine, 
the  supi'eme  court  of  Mississippi  said  in  Lee  v.  Newman,  55  Miss. 
365:  "Especially  will  this  right  to  bring  suit  in  his  own  name  ex- 
ist in  behalf  of  him  for  whose  benefit  the  promise  was  made,  where 
the  consideration  of  it  was  money  or  property  simultaneously  de- 
livered or  sold  to  the  promisor.  In  such  case,  the  property  is  re- 
ceived under  a  trust,  which  will  itself  form  a  good  consideration, 
inuring  to  the  benefit  of  him  to  whom  the  payment  is  due;  and,  if 
the  purchaser  has  received  credit  for  the  sum  thus  contracted  to  be 
paid  to  such  other  person,  the  law  will  treat  it  as  money  had  and 
received  to  his  use."  There  are,  obviously,  cases  to  which  the  trust 
doctrine,  more  than  any  other,  is  applicable,  as  was  pointed  out  In 
Montgomei-y  v.  Rief,  15  Utah,  495.  A  real  trust  is  not  the  normal 
case,  however,  of  a  promise  by  one  for  the  benefit  of  a  third  party- 
And  it  was  pointed  out  in  Lawrence  v.  Fox,  20  N.  Y.  268,  that  the 
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rule  has  been  applied  to  trust  cases,  not  because  It  was  exclusively 
applicable  to  those  cases,  but  because  it  was  a  principle  of  law,  and 
as  such  applicable  to  them. 

The  doctrine  of  the  equitable  right  of  subrogation  seems  to  exist 
only  in  the  case  of  mortgages,  where  the  grantee  of  the  mortgagor 
covenants  to  pay  the  mortgage  debt.  In  such  a  case,  the  undertak- 
ing of  the  grantee  to  pay  off  the  encumbrance  is* a  collateral  se- 
curity acquired  by  the  mortgagor,  which  inures  by  an  equitable  sub- 
rogation to  the  benefit  of  the  mortgagee.  It  is  not  enforced  as  a 
promise  by  the  grantee  to  the  mortgagee,  but  as  a  promise  by  the 
grantee  to  the  mortgagor,  which  promise  the  mortgagee  is  equita-* 
bly  entitled  to  enforce:  Blyer  v.  MonhoUand,  2  Sand.  Ch.  478;  Hal- 
sey  V.  Reid,  9  Paige,  446;  Burr  v.  Beers,  24  N.  Y.  178,  80  Am.  Dec. 
327;  Garnsey  v.  Rogers,  47  N.  Y.  233,  7  Am.  Rep.  440.  The  rule, 
however,  has  outgrown  this  limitation,  and  it  has  been  pointed  out 
that  since  It  has  been  settled  that  the  promise  of  the  grantee  brings 
him  into  privity  with  the  mortgagee,  there  is  no  reason  for  invoic- 
ing the  doctrine  of  equitable  subrogation:  Thorp  v.  Keokulc  Coal 
Co.,  48  N.  Y.  253;  Gifford  v.  Corrigan,  117  N.  Y.  257,  15  Am.  St. 
Rep.  508.  The  extension  of  the  rule  to  other  facts  and  situations, 
renders  the  doctrine  of  equitable  subrogation  a  wholly  insufficient 
basis.  This  doctrine  has  been  applied  even  in  those  states  which 
deny  the  right  of  a  third  party  to  sue  upon  a  promise  made  for  his 
benefit:  See  Crawford  v.  Edwards.  33  Mich.  354;  Hicks  v.  McGarry, 
38  Mich.  6G7.  The  right  acquired  in  such  a  case  is  enforceable  only 
In  equity,  however. 

The  doctrine  of  agency  was  deemed  to  be  the  real  foundation  for 
the  rule  by  two  of  the  concurring  judges  in  the  leading  case  of  Law- 
rence v.  Fox,  20  N.  Y.  268.  But  in  Gifford  v.  Corrigan,  117  N.  Y. 
257,  15  Am.  St.  Rep.  508,  Judge  Finch  pointed  out  that  the  idea  of 
an  agency  was  a  legal  fiction,  having  no  warranty  In. the  facts:  See 
Vrooman  v.  Turner,  69  N.  Y.  280,  25  Am.  Rep.  195.  Agency  has 
been  frequently  recognized  as  the  real  basis  of  the  rule:  White  v. 
Mastin,  38  Ala.  147;  Treat  v.  Stanton,  14  Conn.  445;  Rice  v.  Savery, 
22  Iowa,  470;  O wings  v.  O wings,  1  Har.  &  G.  484;  Howsmon  v. 
Trenton  Water  Co.,  119  Mo.  304,  41  Am.  St.  Rep.  654;  Hubbert  v. 
Borden,  6  Whart.  79;  Urqubart  v.  Brayton,  12  R.  I.  169.  It  was  said 
in  Johnson  v.  Collins,  14  Iowa,  63,  that  the  promisee  becomes  the 
agent  of  the  third  party  after  the  adoption  by  him  of  the  contract 
made  for  his  benefit,  though  he  is  a  stranger  to  the  consideration. 

The  tendency,  from  the  earliest  cases,  has  been  to  establish  a 
privity  betAveen  the  third  person,  for  whose  benefit  the  promise  is 
made,  and  the  promisor.  The  opinion  in  Lawrence  v.  Fox,  20  N.  Y. 
268,  is  based  directly  upon  this  ground.  The  court,  quoting  from 
the  Massachusetts  case  of  Brewer  v.  Dyer,  7  Cush.  337,  said  that 
the  rule  "do(>s  not  rest  upon  the  ground  of  any  actual  or  supposed 
relationship  between  the  parties,  as  some  of  the  earlier  cases  would 
seem  to  indicate,  but  upon  the  broader  and  more  satisfactory  basis, 
that  the  law  operating  on  the  act  of  the  parties  creates  the  duty, 
establishes  a  privity,  and  implies  the  promise  and  obligation  on 
which  the  action  Is  founded."    Again,  in  Vrooman  v.  Turner,  69 
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N.  Y.  280,  25  Am.  Rep.  195,  ft  was  said  that  "a  legal  obUgatlon  or 
duty  of  the  promisee  to  hira  [third  party],  will  so  connect  him  with 
the  transaction  as  to  be  a  substitute  for  any  privity  with  the  prom- 
isor, or  the  consideration  of  the  promise,  the  obligation  of  the  prom- 
isee furnishing  an  evidence  of  the  intent  of  the  latter  to  benefit 
him,  and  creating  a  privity  by  substitution  with  the  promisor": 
See  Barlow  v,  Myers,  64  N.  Y.  41,  21  Am.  Rep.  582;  Litchfield  v. 
Flint,  104  N.  Y.  543;  Gififord  v.  Corrigan,  117  N,  Y.  257,  15  Am.  St. 
Rep.  508.  The  finding  of  a  privity  and  the  implying  of  a  promise 
form  the  real  basis  on  which  the  action  of  a  third  party  is  founded, 
and  this  is  true  in  most  of  the  states,  including  those  which  in  some 
cases  seek  to  base  the  doctrine  upon  a  trust  or  an  agency:  See 
Huckabee  v.  May,  14  Ala.  263;  Chung  Keo  v,  Davidson,  102  Cal.  188; 
Steele  v.  Clark,  77  111.  471;  Dean  v.  Walker,  107  111.  540,  47  Am.  Rep. 
467;  Johnson  v.  Collins,  14  Iowa,  63;  German  S.  Bank  v.  Northwest- 
em  W.  Co.,  104  Iowa,  717;  Bohanan  v.  Pope,  42  Me.  93;  McNamee  v. 
Withers,  37  Md.  171 ;  Kaufman  v.  United  States  Nat.  Bank,  31  Neb. 
G61;  Urquhart  v.  Brayton,  12  R.  I.  169;  Brown  v.  O'Brien,  1  Rich. 
268,  44  Am.  Dec.  254;  Montgomery  v.  Rief,  15  Utah,  495. 

The  Idea  that  the  action  of  a  third  party  is  founded  upon  the 
equity  of  the  transaction  is  more  of  a  suggestion  than  anything  more 
substantial.  No  decision  on  such  a  ground  has  yet  been  made, 
though  with  the  tendency  to  disregard  legal  fictions  and  to  base 
decisions  upon  realities,  such  a  suggestion  is  likely  to  become  of 
more  importance:  See  Gifford  v.  Corrigan,  105  N.  Y.  223,  and  the 
same  case  on  the  second  appeal  reported  in  117  N.  Y.  257,  15  Am. 
St.  Rep.  508. 

American  Rule— Its  Elements. — The  elements  necessary  to  consti- 
tute the  rule  seem  to  have  grown  up  long  after  the  rule  itself  was 
recognized.  The  necessity  for  analyzing  the  rule  to  determine  its 
constituent  elements  arose  from  the  desire  of  litigants  to  extend  its 
application  on  the  one  hand,  and,  on  the  other,  the  necessity  for  the 
courts  to  place  the  rule  itself  upon  some  substantial  legal  basis. 
It  was  early  recognized  that  it  Is  not  every  contract  for  the  benefit 
of  a  third  party  that  Is  enforceable  by  the  beneficiary.  In  New 
York,  it  finally  came  to  be  recognized  that  the  rule  was  made  up 
of  two  elements:  1.  There  must  be  an  intent  to  benefit  the  third 
party;  and  2.  The  promisee  must  owe  some  obligation  to  the  third 
party.  If  both  of  these  elements  do  not  exist,  the  third  party  has 
no  right  of  action  upon  the  contract.  That  these  two  elements  must 
exist  was  settled  in  New  York  by  the  case  of  "\'rooman  v.  Turner, 
69  N.  Y.  280,  25  Am,  Rep.  195,  where  the  court  said:  "To  give  a  third 
party,  who  may  derive  a  benefit  from  the  performance  of  the  prom- 
ise, an  action,  there  must  be:  1.  An  intent  by  the  promisee  to  secure 
some  benefit  to  the  third  party;  and  2.  Some  privity  between  the 
two,  the  promisee  and  the  party  to  be  benefited,  and  some  obligation 
or  duty  owing  from  the  former  to  the  latter  which  would  give  him 
a  legal  or  equitable  claim  to  the  benefit  of  the  promise,  or  an  equiva- 
lent from  him  personally."  Continuing,  the  court  said:  "It  is  true 
there  need  be  no  privity  between  the  promisor  and  the  party  claim- 
ing the  benefit  of  the  undertaking;  neither  Is  It  necessary  that  the 
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latter  should  be  privy  to  the  considei'atlon  of  the  promise,  but  it 
does  not  follow  that  a  mere  volunteer  can  avail  himself  of  it.  A 
legal  obligation  or  duty  of  the  promisee  to  him  will  so  connect  him 
with  the  transaction  as  to  be  a  substitute  for  any  privity  with  the 
promisor,  or  the  consideration  of  the  promise,  the  obligation  of  the 
promisee  furnishing  an  evidence  of  the  intent  of  the  latter  to  benefit 
him,  and  creating  a  privity  by  substitution  with  the  promisor." 

As  recognizing  the  necessity  of  the  presence  of  both  of  these  ele- 
ments, see  Townsend  v.  Rackham,  143  N.  Y.  516;  Coleman  v.  Hiler, 
85  Hun,  547;  Embler  v.  Hartford  Steam  etc.  Ins.  Co.,  158  N.  Y.  431; 
Durnherr  v.  Rau,  135  N.  Y.  219;  Litchfield  v.  Flint,  104  N.  Y.  543; 
Lorillard  v.  Clyde,  122  N.  Y.  498.  Where  the  relationship  existing 
between  the  promisee  and  the  third  party  is  that  of  parent  and  child, 
there  is  a  sufficient  duty  from  the  parent  to  his  child  to  bring  the 
case  within  the  rule.  Todd  v.  Weber,  95  N.  Y.  181,  47  Am.  Rep.  20; 
Buchanan  v.  Tilden,  5  App.  Div.  354;  Knowles  v.  Erwin,  43  .Hun, 
150.  As  to  the  benefit  required,  see  Garnsey  v.  Rodgers,  47  N.  Y. 
233,  7  Am.  Rep.  440;  Lawrence  v.  Fox,  20  N.  Y.  268;  Turk  v.  Ridge, 
41  N.  Y.  201;  Merrill  v.  Green,  55  N.  Y.  270.  The  debt  or  obligation 
need  not,  however,  be  in  existence  at  the  time  the  promise  is  made: 
Coster  V.  Mayor,  43  N.  Y.  399;  Little  v.  Banks,  85  N.  Y.  258;  Riordan 
V.  First  Presby.  Church,  26  N.  Y.  Supp,  38,  6  Misc.  Rep.  84. 

In  all  of  the  states  it  is  recognized  that  there  must  be  a  clear  intent 
to  benefit  the  third  party,  though  most  of  them  do  not  go  as  far  as 
the  Connecticut  court  and  hold  that  the  contract  must  be  for  the 
sole  and  exclusive  benefit  of  the  third  party:  Treat  v.  Stanton,  14 
Conn.  445;  Crocker  v.  Higgins,  7  Conn.  342;  and  the  principal  case. 
As  favoring  a  strict  rule,  see  German  Sav.  Bank  v.  Northwestern 
etc.  Co.,  104  Iowa,  717.  See,  generally,  Thomas  Mfg.  Co.  v.  Prather, 
65  Ark.  27;  Chung  Kee  v.  Davidson,  73  Cal.  522;  Savings  Bank  v. 
Thornton,  112  Cal.  255;  Burton  v.  Larkin,  36  Kan.  246,  59  Am.  Rep. 
541;  Holderman  v.  Tedford,  7  Kan.  App.  657,  53  Pac.  Rep.  887; 
Paducah  Lumber  Co.  v.  Paducah  etc.  Co.,  89  Ky.  340,  25  Am.  St. 
Rep.  536;  Howsmon  v.  Trenton  etc.  Co.,  119  Mo.  304,  41  Am.  St. 
Rep.  654;  Jefferson  v.  Asch,  53  Minn.  446,  39  Am.  St.  Rep.  618; 
Chicago  etc.  R.  R.  Co.  v.  Bell,  44  Neb.  44;  Joslin  v.  New  Jersey  Car 
etc.  Co.,  36  N.  J.  L.  141;  Cincinnati  etc.  R.  R.  Co.  v.  Bank,  54  Ohio 
St.  60,  56  Am.  St.  Rep.  700;  Parker  v.  Jeffrey,  26  Or.  186;  Ayer's 
Appeal,  28  Pa.  St.  179;  Urquhart  v.  Bray  ton,  12  R.  I.  169;  Thompson 
V.  Gordon,  3  Strob.  196;  Urquhart  v.  Ury,  27  Tex.  7;  Montgomery 
V.  Rief,  15  Utah,  495;  Brown  v.  Markland,  16  Utah,  360,  67  Am.  St 
Rep.  629;  Grant  v.  Diebold  Safe  etc.  Co.,  77  Wis.  72. 

Since  the  elements  of  the  doctrine  have  not  been  recognized  until 
long  after  the  rule  itself  has  become  established,  it  follows  that  in 
many  of  the  states  an  analysis  of  the  rule  has  never  been  made, 
and  to  what  limits  the  rule  would  be  extended  is  doubtful.  Where- 
ever  the  necessity  for  determining  what  the  elements  of  the  rule  are 
has  arisen,  the  New  York  cases  have  been  very  largely  followed, 
and  the  necessity  of  finding  some  obligation  on  the  part  of  the 
promisee  toward  the  third  party  has  been  insisted  upon.  This  was 
true  in  Arkansas,  the  two  elements  constituting  the  rule  not  being 
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clearly  recognized  until  the  recent  case  of  Thomas  Mfg.  Co.  v. 
Prather,  65  Arl<.  27.  The  Illinois  courts  seem  to  deny  the  necessity 
of  an  obligation  from  the  promisee  to  the  third  party:  Dean  v. 
Walker,  107  111.  540,  47  Am.  Rep.  407.  The  second  element  of  the 
rule  was  recognized  in  Iowa  In  the  case  of  German  Sav.  Bank  v. 
Northwestern  etc.  Co.,  104  Iowa,  717.  As  admitting  the  necessity 
of  some  obligation  resting  upon  the  promisee  toward  the  third  party, 
see  Union  Ry.  etc.  Co.  v.  McDei-mott,  53  Minn.  407;  Jefferson  v. 
Asch.  53  Minn.  446,  39  Am.  St.  Rep.  618;  Howsmon  v.  Trenton  W. 
Co.,  119  Mo.  304.  41  Am.  St.  Rep.  654;  St.  Louis  v.  Von  Phul,  133 
Mo.  561,  54  Am.  St.  Rep.  695;  Street  v.  Goodale,  77  Mo.  App.  318; 
Devers  v.  Howard,  144  Mo.  671;  Grant  v.  Diebold  Safe  etc.  Co.,  77 
Wis.  72;  Montgomeiy  v.  Rief,  15  Utah,  495;  Ferris  v.  Carson  etc.  Co., 
16  Nev.  44.  Ohio  seems  not  to  require  the  existence  of  an  obligation 
on  the  part  of  the  promls^ee  to  the  third  party,  the  court  saying,  in 
Brewer  v.  Maurer,  38  Ohio  St.  543,  43  Am.  Rep.  436,  that  it  is  suffi- 
cient if  the  contract  between  the  parties  themselves  is  supported 
by  a  sufflcieut  consideration.  Pennsylvania  holds  the  same  rule, 
at  least  so  far  as  a  vendee  of  property  is  concerned  who  promises  to 
pay  the  purchase  price  to  a  third  person,  the  courts  holding  that  it 
is  wholly  immaterial  to  a  purchaser  of  property  to  whom  he  pays 
the  money,  and,  if  the  third  party  is  to  receive  it,  he  may  sue  for 
its  recovery:  Merriman  v.  Moore,  90  Pa.  St.  78.  But  see  Edmundson 
V.  Penny,  1  Pa.  St.  334,  44  Am.  Dec.  137,  where  it  is  said  that  a 
party  must  be  the  "meritorious  cause"  of  the  consideration  or  he 
cannot  sue.  In  Oregon,  an  obligation  is  necessary,  but  the  courts 
seem  to  go  farther  and  require  that  the  contract  as  between  the 
Immediate  parties  must  be  executed;  a  mere  executory  promise  to 
pay  the  debt  of  another,  without  the  placing  of  money  in  the  prom- 
isor's hands,  is  not  sufficient:  Washburn  v.  Investment  Co.,  26  Or. 
436.  No  obligation  seems  necessary  in  Tennessee:  McCarty  v. 
Blevins,  5  Yerg.  195,  26  Am.  Dec.  262.  Minnesota  recognizes  near 
relationship  as  a  substitute  or  an  equivalent  for  obligation:  Jefferson 
V.  Asch,  53  Minn.  446,  39  Am.  St.  Rep.  618.  But  in  Rhode  Island  a 
note  given  to  a  grandchild  for  love  and  affection  is  not  such  an  obli- 
gation of  a  promisee  as  will  give  an  action  to  a  third  party  upon  the 
promise:  Wilbur  v.  Wilbur,  17  R.  I.  295.  In  Kentucky,  It  is  doubtful 
whether  a  duty  from  the  promisee  to  the  third  party  is  necessary, 
judging  from  the  language  of  the  court  in  Paducah  etc.  Co.  v. 
Paducah  etc.  Co..  89  Ky.  340,  25  Am.  St.  Rep.  536. 

Notwithstanding  some  apparent  language  to  the  contrary  in  Far- 
low  V.  Kemp,  7  Blackf.  544,  it  seems  that  the  Indiana  courts  do  not 
recognize  the  necessity  of  an  obligation  on  the  part  of  the  prom- 
isee to  the  third  party.  Having  reaped  the  fruits  of  a  promise,  the 
party  cannot  escape  the  liability  Imposed  by  such  promise:  Gwaltney 
v,  Wheeler,  26  Ind.  415;  Lamb  v.  Donovan,  19  Ind.  40;  Walz  v.  Walz, 
84  Ind.  403.  The  question  appears  not  to  have  been  very  thoroughly 
discussed  In  Indiana  as  yet. 

The  Connecticut  courts,  while  strict  In  requiring  the  contract  to 
be  made  for  the  sole  and  exclusive  benefit  of  a  third  party,  do  not 
seem  to  insist  that  the  promisee  shall  be  under  an  enforceable  obll* 
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gatlon  to  the  third  party:  New  Haven  v.  New  Haven  etc.  R.  H.  Co., 
62  Conn.  252. 

American  Rule— What  Benefit  Sufflclent. — The  cases  are  unanimous 
in  holding  that  an  incidental  or  indirect  benefit  to  a  third  party  is 
not  sufficient  to  give  a  right  of  action  to  him.  There  must  be  an 
intent  on  the  part  of  the  contracting  parties  that  the  third  party 
shall  be  benefited:  See  Chung  Kee  v.  Davidson,  73  Cal.  522;  Burton 
V.  Larkin,  36  Kan.  246,  59  Am.  Rep.  541;  Howsmon  v.  Trenton  etc. 
Co.,  119  Mo.  304,  41  Am.  St.  Rep.  654;  Garnsey  v.  Rogers,  47  N.  Y. 
233,  7  Am.  Rep.  440;  Simpson  v.  Brown,  68  N.  Y.  355;  Parker  v. 
Jeffery,  26  Or.  186.  It  is,  however,  a  question  of  construction  as 
to  whether  the  parties  intended  by  their  contract  primarily  to  benefit 
a  third  party,  and  the  courts  vary  in  their  interpretation  of  contracts 
which  benefit  third  parties.  If  D.,  on  a  good  consideration,  prom- 
ises W.  to  pay  a  sum  of  money  on  a  note  made  by  W.  and  C.  as  his 
security,  to  a  third  party,  C.  has  no  right  of  action  against  D.,  upon 
the  failure  of  the  latter  to  perform  his  promise  to  W.  The  benefit  is 
merely  incidental:  Carter  v.  Darby,  15  Ala.  696,  50  Am.  Dec.  156. 
In  Hecht  v.  Caughron,  46  Ark.  132,  where  millowners  agreed  to 
carry  on  their  business  for  the  sole  benefit  and  in  the  name  of  certain 
merchants  until  their  debt  to  the  merchants  was  liquidated,  the 
merchants  agreeing  to  pay  all  expenses  of  the  business,  includi:ig 
the  employes'  wages — it  was  held  that  an  employ^  could  bring  suit 
against  the  merchants  on  the  contract.  But  in  Chung  Kee  v.  David- 
son, 73  Cal,  522,  where  certain  creditors  were  to  receive  the  entire 
"clean-up"  from  a  mine,  and  out  of  it  to  pay  all  running  expenses 
and  the  debt  due  themselves,  it  was  held  that  the  contract  was  not 
made  for  the  benefit  of  the  employes  of  the  mine,  and  no  action 
accrued  to  them  thereon.  This  case  seems  to  be  somewhat  weak- 
ened by  the  same  case  on  its  second  appeal,  in  102  Cal.  188,  where 
under  the  same  agreement  it  was  held  that,  upon  the  payment  of 
the  "clean-up"  to  the  secured  creditors,  they  took  it  under  a  trust 
to  apply  it  to  the  payment  of  running  expenses,  and  were  liable 
directly  to  the  laborers  employed  in  the  mine  to  the  extent  of  the 
amount  given  them. 

In  Wright  v.  Terry,  23  Fla.  160,  one  T.  agreed  to  move  the  logs 
of  W.,  and  W.  agreed  to  furnish  the  necessary  provisions  and 
money,  not  to  exceed  two  hundred  dollars,  to  pay  ofiC  men  that 
might  be  got  rid  of.  The  court  held  that  the  agreement  was  made 
for  the  benefit  of  T.,  and  that  a  laborer  employed  had  no  action 
against  W.  In  Rhodes  v.  Matthews,  67  Ind.  131,  the  defendant 
agreed  to  furnish  a  manufacturer  means  to  operate  and  carry  on 
his  business,  including  the  payment  of  the  opi'iatives  employed. 
This  agreement  was  known  and  acted  upon  by  the  operatives,  and 
it  was  held  they  could  sue  the  defendant.  It  has  been  held  that  a 
building  contract  which  permits  the  owner  to  retain  a  per  cent,  of 
the  contract  price  until  the  work  is  completed  is  made  for  the  benefit 
of  the  owner  alone:  Steel  v.  McBurney,  96  Iowa,  449.  Where  the 
defendant  promised  to  pay  the  expense  of  making  election  boxes.  It 
was  held  that  a  carpenter  who  made  the  boxes  could  sue:  Egan  v. 
Thomson,  57  How.  Pr.  324.    A  promise  by  one  to  furnish  another 


Kov.  1898.]  Baxter  v.  Camp.  195 

with  means  to  pay  his  current  expenses  does  not  authorize  a  third 
person  to  sue  for  goods  furnished:  Burton  v.  Larkin,  36  Kan.  246, 
59  Am.  Rep.  541.  Where  A.  contracted  to  haul  logs  for  B.,  who 
agreed  to  pay  A.'s  workmen,  D.,  one  of  A.'s  workmen,  could  sue 
B.  on  the  proinise:  Bohanan  v.  Pope,  42  Me.  93.  Where  F.  borrowed 
money  from  the  defendant  with  which  to  build  a  house,  the  money^ 
to  be  held  by  S.,  and  to  be  used  in  buying  lumber  and  material,  B., 
who  furnished  lumber  after  being  notified  of  the  agreement,  could 
recover  for  lumber  furnished:  Bennett  v.  Merchantville  B.  &  L. 
Assn.,  44  N.  J.  Eq.  116. 

A  legatee  has  no  right  of  action  against  an  attorney  for  negli- 
gently drawing  a  will  so  that  he  did  not  receive  what  the  deceased 
intended  he  should:  Buckley  v.  Gray,  110  Cal.  339,  52  Am.  St.  Rep, 
88.  In  Connecticut,  it  appears  that  a  property  owner  who  has  been 
damaged  by  a  railroad  company  may  recover  from  such  company 
upon  a  contract  between  the  company  and  the  city  whereby  the 
company  agreed,  after  proper  award,  to  pay  all  damages  caused  by 
its  road:  New  Haven  v.  New  Haven  etc.  R.  R.  Co.,  62  Conn.  252. 
And  in  Crocker  v.  Higgins,  7  Conn.  342,  it  was  held  that  where  a 
vendee  of  real  property  promised  to  give  a  life  lease  to  a  third: 
party,  the  third  party  could  enforce  the  promise. 

An  agreement  among  partners,  after  the  formation  of  the  partner- 
ship, to  perform  a  contract  of  one  of  the  partners,  is  not  made  for  the 
benefit  of  an  outside  party:  Goodenow  v.  Jones,  75  111.  48.  And  in 
Lennon  v.  Lyon,  50  N.  Y.  Supp.  763,  22  Misc.  Rep.  505,  where  one 
partner  agreed  with  a  committee  of  his  partner's  estate  to  pay  all 
paitnership  debts,  and  indemnify  the  committej  against  loss  from  the 
claims  of  firm  creditors,  it  was  held  that  a  firm  creditor  could  not 
maintain  an  action  upon  the  agreement,  in  the  absence  of  proof  that 
the  contract  was  made  for  his  benefit.  But  where  a  firm  had  au- 
thorized a  bank  to  advance  money  to  a  buyer,  and  it  would  honor 
the  bank's  drafts,  and  a  new  firm  was  formed,  a  member  writing  to 
the  buyer  that  the  old  arrangement  would  be  continued,  which  letter 
was  shown  to  the  bank,  it  was  held  that  the  firm  was  liable  to  the 
bank  for  money  advanced:  First  Nat.  Bank  v.  Rowley,  92  Iowa,  530. 

In  Crandall  v.  Payue,  154  111.  627,  where  a  vendee  of  property 
was  to  pay  one  thousand  dollars  of  the  purchase  price  to  a  third 
party,  it  was  held  tliat  the  third  party  was  only  incidentally  bene- 
fited by  the  agreement,  and  could  not  sue  on  it:  Contra,  Merriman 
V.  Moore,  90  Pa.  St.  78. 

Since  the  benefit  to  the  third  party  must  be  the  consideration  of 
the  contract,  a  penal  obligation  cannot  be  stipulated  for  the  benefit 
of  such  a  person:  St.  Joseph's  Assn.  v.  Magnier,  16  La.  Ann.  338. 

A  railroad  employ6,  who  becomes  a  member  of  a  relief  depart- 
ment organized  by  the  railroad,  and  who  agreed  that  If  he  received 
benefits  from  the  relief  department  for  injuries  received  it  would 
operate  as  a  release  of  such  employe's  claim  against  the  railroad, 
cannot  sue  the  railroad  company  after  he  has  received  benefits;  the 
contract  Is  made  for  the  benefit  of  the  railroad  company,  and  It  can 
take  advantage  thereof:  Chicago  etc.  R.  R.  Co.  v.  Bell,  44  Neb.  44. 

An  agreeement  of  a  vendee  that  he  would  erect  his  house  twelve 
AM.  Br.  Rkp.,  Vol.  LXXI.-13 
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feet  from  the  line  of  the  street,  and  that  the  vendors,  In  case  of  any 
further  conveyances  of  lots  on  that  street,  would  stipulate  with  the 
purchasers  that  the  houses  to  be  erected  should  be  so  erected  that 
the  main  front  wall  should  be  on  a  line  twelve  feet  from  the  line 
of  the  street,  will  be  enforced  in  equity  as  against  a  subsequent 
grantee  with  notice:  Kirlipatrick  v.  Peshine,  24  N.  J.  Eq.  206.  And 
where  a  person  granted  the  right  of  way  over  his  land  to  a  railroad 
company,  expressly  stipulating  that  the  company  "shall  erect  and 
maintain  such  crossings  as  may  be  necessary  to  the  accommodation 
of  persons  whose  lands  are  divided  by  said  track,"  the  grantee 
of  such  gi'antor  may  have  an  action  in  his  own  name  against  the 
company  for  a  failure  to  maintain  crossings:  Willenborg  v.  Illinois 
Cent.  R.  R.  Co.,  11  111.  App.  298.  See,  also,  Jordan  v.  Brown,  56 
Iowa,  281. 

One  who  indoi'ses  on  an  execution  a  promise  to  pay  the  debt  and 
costs  is  liable  to  the  plaintiff  in  execution  upon  the  promise:  Hinman 
v.  Moulton.  14  Johns.  466.  A  promise  by  a  receiver  to  an  officer  who 
was  levying  on  property,  that  he  would  pay  the  judgment  out  of 
the  proceedg  of  the  property  if  the  receiver  were  allowed  to  sell  It, 
can  be  sued  upon  by  the  plaintiff  in  execution:  Becker  v.  Torrance, 
31  N.  Y.  631.    Contra,  Curamings  v.  Klapp,  5  Watts  &  S.  511. 

Where  a  sublessee  agrees  to  pay  rent  out  of  the  income  from  the 
property,  the  original  lessor  has  no  right  of  action  against  him, 
since  there  is  no  agreement  to  pay  to  him,  the  agreement  merely 
determining  what  application  shall  be  made  of  a  sum  of  money  be- 
longing to  the  parties  to  the  contract:  Davis  v.  Morris,  36  N.  Y. 
569;  Martin  v.  Graham,  17  N.  Y.  Supp.  710.  63  Hun,  028. 

Where  two  persons  have  made  a  contract  involving  a  promise  by 
one  for  the  benefit  of  a  third  person,  such  third  person  may  be 
heard  to  defend  such  contract  against  an  attack  for  fraud:  Goos  v. 
Goos  (Neb.,  1898),  77  N.  W.  Rep.  687. 

If  A  pay  money  to  B  for  the  use  of  C,  to  whom  he  is  not  indebted, 
by  mistake,  intending  to  have  paid  it  for  the  use  of  D,  to  whom  he 
owed  it,  D  has  no  right  of  action  for  the  money:  Wilson  v.  Greer,  7 
Humph.  513.  Also,  where  a  vendee  agreed  to  assume  the  payment 
of  a  lien  upon  the  lot  purchased,  but  by  mistake  the  wrong  lot  was 
transferred,  upon  which  there  was  also  a  lien,  the  lienholder  on  the 
lot  conveyed  had  no  action:  Heath  v.  Coreth,  11  Tex.  Civ.  App.  91. 

An  agreement  by  an  employer  to  furnish  medical  attendance  to 
his  employe,  in  case  of  accident,  is  not  a  contract  made  for  the 
benefit  of  a  physician,  who,  at  the  employe's  instance,  subsequently 
rendered  professional  services  to  him,  and  the  physician  cannot  sue 
thereon:  Thomas  Mfg.  Co,  v.  Prather,  65  Ark.  27.  But  where  a 
physician  continued  to  visit  a  patient  after  being  shown  a  telegram 
wherein  the  defendant  promised  to  pay  for  all  necessary  medical 
attondance,  the  physician  may  recover:  White  v.  Mastin,  38  Ala.  147. 
But  see  Canney  v.  South  Pacific  C.  R.  R.  Co.,  63  Cal.  501.  where 
the  question  does  not  seem  to  have  been  squarely  raised.  One 
who  is  insured  may  sue  on  a  contract  of  reinsurance,  though  not  a 
party  to  the  agreement:  Glen  v.  Hope  Mut.  etc.  Ins.  Co.,  56  N.  Y. 
879;  Fischer  v.  Hope  Mut.  etc.  Ins.  Co.,  69  N.  Y.  161;  Johannes  v. 
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Phoenix  Ins,  Co.,  66  Wis.  50,  57  Am.  Rep  249.  As  holding  that  the 
contract  of  reinsurance  must  promise  to  pay  the  insured  in  order 
to  sustain  the  action,  see  Barnes  v.  Helila  Fire  Ins.  Co.,  56  Minn. 
88,  45  Am.  St.  Rep.  438. 

American  Rule— Benefit  Derived  from  Contract  of  Surety. — In  New 
Yorlf,  the  tendency  is  not  to  hold  obligors  liable  to  third  parties, 
the  third  parties  not  being  the  principal  ones  to  be  benefited.  So 
where,  upon  the  dissolution  of  a  firm,  one  partner  executes  to  an- 
other a  bond  with  a  surety,  conditioned  for  the  payment  by  the 
partner  executing  it  of  all  the  firm  debts,  the  liability  of  the  ob- 
ligors is  to  the  obligee  only,  not  to  the  firm  creditors,  and  an  action 
cannot  be  maintained  thereon  by  a  firm  creditor  to  recover  his  in- 
debtedness of  the  obligors:  Merrill  v.  Green,  55  N.  Y.  270;  Hurd  v. 
Johnson  etc.  Co.,  34  N.  Y.  Supp.  915,  13  Misc.  Rep.  643.  And  in  Buf- 
falo Cement  Co.  v.  McNaughton,  90  Hun,  74,  where  a  contractor 
gave  a  bond  to  a  city,  the  sureties  on  which  covenant  that  the  con- 
tractor shall  pay  for  all  materials  which  he  shall  purchase  and  use 
about  the  work,  and  that,  in  case  he  fail  so  to  do,  the  materialmen 
may  bring  an  action  on  the  bond  in  their  own  names  to  recover  for 
their  materials,  it  was  held  that  materialmen  could  not  sue,  in  the 
absence  of  proof  that  they  knew  of  the  bond  and  its  provisions  and 
furnished  the  material,  relying  on  the  bond;  and  that  the  doctrine  of 
Lawrence  v.  Fox,  20  N.  Y.  268,  could  not  apply  because  the  city  (the 
promisee)  was  under  no  obligation  to  the  materialmen.  The  rule  in 
Pennsylvania  is  strict,  since  the  general  doctrine  is  confined  within 
narrow  limits:  Morrison  v.  Beckey,  6  Watts,  349.  In  Minnesota,  it 
would  seem  that  a  third  party  might  sue  sureties  if  the  promisee 
were  under  some  obligation  to  such  third  party:  Jefferson  v.  Asch, 
53  Minn.  446,  39  Am.  St  Rep.  618.  As  holding  the  same  rule,  see 
Montgomery  v.  Rief,  15  Utah,  495. 

The  Kansas  courts  are  liberal  In  permitting  a  third  party  to  sue 
sureties:  Hardesty  v.  Cox,  53  Kan.  618.  The  Nebraska  courts  are 
even  more  liberal,  and,  in  Lyman  v.  Lincoln,  38  Neb.  794,.  material- 
men were  allowed  to  sue  sureties  on  a  bond  given  by  a  contractor 
to  a  city,  even  though  the  city  (the  promisee)  seems  to  have  been 
under  no  obligation  to  the  materialmen  (third  parties):  See  Kauf- 
mann  v.  Cooper,  46  Neb.  644;  Fitzgerald  v.  McClay,  47  Neb.  816, 
which   hold   the   same  doctrine. 

Missouri  courts,  on  the  other  hand,  and  especially  as  distinguished 
from  New  York,  hold  that  a  city  is  under  such  an  obligation  to 
laborers  and  materialmen  who  furnish  work  and  materials  on  public 
buildings  that  they  can  sustain  an  action  against  sureties  on  a 
bond  given  to  the  city:  Devers  v.  Howard,  144  Mo.  671;  School  Dist. 
V.  Livers,  147  Mo.  580;  St  Louis  v.  Von  Phul,  133  Mo.  561,  54  Am. 
St.  Rep.  695. 

The  Oregon  courts,  which  Insist  that  some  fund  must  be  placed 
In  the  hands  of  the  promisor  to  which  the  third  party  has  some 
equitable  claim  in  order  to  sustain  an  action  by  a  third  party,  would 
naturally  deny  a  third  party  a  right  of  action  against  a  surety: 
Parker  v.  Jeffery,  26  Or.  186;  Brower  Lumber  Co.  v.  Miller,  28  Or. 
665,  62  Am.  St.  Rep.  807. 
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American  Rule— Benefit  to  Sendee  of  Telegram.— It  is  to  be  expected 
that  the  sendee  of  a  telegram  would  have  a  right  of  action  if  the 
contract  were  in  fact  made  for  his  benefit:  Herron  v.  Western  Union 
Tel.  Co.,  90  Iowa,  129;  Mentzer  v.  Western  Union  Tel.  Co.,  93  Iowa, 
752,  57  Am.  St.  Rep.  294;  West  v.  Western  Union  Tel.  Co.,  39  Kan. 
93,  7  Am.  St.  Rep.  530-,  Oiympe  de  la  Grange  v.  Southwestern  Tel. 
Co.,  25  La.  Ann.  383;  De  Rutte  v.  New  York  etc.  Tel.  Co.,  1  Daly, 
547;  Wadsworth  v.  Telegraph  Co.,  86  Tenn,  695,  6  Am.  St.  Rep.  864; 
Western  Union  Tel.  Co.  v.  Jones,  81  Tex.  271;  Western  Union  Tel. 
Co.  V.  Coffin,  88  Tex.  94;  Western  Union  Tel.  Co.  v.  Clark,  14  Tex. 
Civ.  App.  563;  Western  Union  Tel.  Co.  v.  Gahan,  17  Tex.  Civ.  App. 
657.  Some  of  the  states,  however,  are  not  consistent,  as,  for  ex- 
ample, Alabama,  which,  while  holding  that  a  third  person  has  a 
right  of  action  upon  a  contract  made  for  his  benefit,  holds  that  the 
sendee  of  a  telegram  has  no  action  against  the  telegraph  company 
unless  he  was  directly  or  by  agent  a  party  to  the  contract:  Western 
Union  Tel.  Co.  v.  Adair,  115  Ala.  441;  Postal  Tel.  Co.  v.  Ford,  117 
Ala.  672,  In  Illinois,  the  sendee  cannot  recover  upon  contract:  West- 
ern Union  Tel.  Co.  v.  Dubois,  128  111.  248,  15  Am.  St.  Rep.  109.  A 
telegraph  company  must,  it  seems,  have  some  notice  of  the  import- 
ance of  the  message  to  the  sendee  and  the  benefit  which  he  is  likely 
to  derive  therefrom :- Western  Union  Tel.  Co.  v.  Broesche,  72  Tex. 
654,  13  Am.  St.  Rep.  843;  Western  Union  Tel.  Co.  v.  Coffin,  88  Tc:: 
94;  Butner  v.  Western  Union  Tel.  Co.,  2  Okla.  234.  It  is  sufficient  if 
the  benefit  to  be  derived  appears  on  the  face  of  the  telegram: 
Martin  v.  Western  Union  Tel.  Co.,  1  Tex.  Civ.  App.  143.  In  Indiana, 
the  action  against  the  telegraph  company  is  given  by  statute:  West- 
ern Union  Tel.  Co.  v.  Fenton,  52  Ind.  1. 

American  Rule— Benefit  to  a  Citizen  from  a  Contract  Between  a  Water 
Company  and  tlie  City. — The  rule  under  discussion  has  been  sought 
to  be  extended  to  cases  where  a  contract  has  been  entered  into  be- 
tween a  municipal  corporation  and  a  water  company,  whereby  the 
water  company  agrees  to  furnish  a  certain  amount  of  water  for  the 
purpose  of  extinguishing  fire.  Such  a  contract  manifestly  is  in- 
tended to  benefit  the  citizens  of  the  municipality,  and  it  would  seem 
that  if  this  were  the  only  element  required,  a  citizen  who  was 
injured  by  reason  of  a  breach  of  the  contract  might  recover.  Ken- 
tucky and  North  Carolina  seem  to  be  the  only  states  that  permit  a 
recovery — Kentucky  on  the  ground  that  the  party  for  whose  benefit 
the  contract  is  evidently  made  may  sue,  and  North  Carolina  more 
on  the  ground  that  the  citizen  and  taxpayer  having  furnished  the 
actual  consideration  money  for  the  contract,  is  entitled  to  sue:  See 
Paducah  Lumber  Co.  v.  Paducah  etc.  Co.,  89  Ky.  340,  25  Am.  St, 
Rep.  536;  Owensboro  Water  Co.  v.  Duncan  (Ky.),  32  S.  W.  Rep.  478; 
Gorrell  v.  Water  Supply  Co.,  124  N.  C.  328,  70  Am.  St.  Rep.  598.  It 
Is,  indeed,  singular  that  North  Carolina,  which,  up  to  the  time  of 
this  case,  had  denied  the  right  of  a  third  party  to  sue  upon  a  con- 
tract made  for  his  benefit,  should  permit  such  an  action,  while  all 
the  states,  with  the  exception  of  Kentucky,  which  permit  a  third, 
party  to  sue  on  a  contract  made  for  his  benefit,  refuse  to  sanction 
■uch  an  action.   Those  states  which  require  some  legal  obligation  due 
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from  the  promisee  to  the  third  party  would  naturally  deny  the  right 
of  a  citizen  to  sue  a  water  company  upon  such  a  contract:  Becker  v. 
Keokuk  Water  Works,  79  Iowa,  419.  18  Am.  St.  Rep.  377;  Davis  v. 
Water  Works  Co.,  54  Iowa,  59,  37  Am.  Rep.  185;  Ferris  v.  Carson  W. 
Co.,  16  Nev.  44,  40  Am.  Rep.  485;  Howsmon  v.  Trenton  etc.  Co.,  119 
Mo.  304,  41  Am.  St.  Rep.  654.  An  earlier  Missouri  case — Lampert  v. 
Laclede  Gaslight  Co.,  14  Mo.  App.  376 — finds  the  public  duty  which 
the  city  owes  to  the  citizen  a  sufficient  obligation  to  sustain  an  action. 
That  there  is  no  duty  on  the  part  of  a  municipality  toward  a  citizen 
to  supply  water,  gas,  et  cetera,  sufficient  to  sustain  an  action  by 
such  citizen  on  a  contract  made  for  his  benefit,  see  Wainwright  v. 
Queens  County  etc.  Co.,  78  Hun,  146.  There  may  be  such  a  duty 
f;om  the  state  to  the  citizen  as  will  allow  a  citizen  to  sue  upon  a 
contract  made  for  his  benefit:  Little  v.  Banks,  85  N.  Y.  258.  Most  of 
the  cases  are  decided  upon  the  ground  either  that  the  citizen  re- 
ceives only  an  indirect  benefit,  or  that  he  is  not  in  privity  with  the 
water  company:  Eaton  v.  Falrbury  etc.  Co.,  37  Neb.  546,  40  Am.  St. 
Rep.  510;  House  v.  Houston  etc.  Co.,  88  Tex.  233;  Fitch  v.  Seymour 
etc.  Co.,  139  Ind.  214,  47  Am.  St.  Rep.  258;  Fowler  v.  Athens  City 
etc.  Co.,  83  Ga.  219,  20  Am.  St.  Rep.  313;  Nickerson  v.  Bridgeport  Hy- 
draulic Co.,  46  Conn.  24,  33  Am.  Rep.  1;  Bush  v.  Artesian  etc.  Co. 
(Idaho,  1896),  43  Pac.  Rep.  69.  These  water  cases  should  rest  upon 
one  of  two  grounds,  either  that  the  promisee  is  under  no  obligation 
to  the  citizen,  or  that  the  contract  was  not  made  for  the  benefit  of 
the  citizen.  That  there  Is  no  privity  of  contract  Is  unsatisfactory  in 
view  of  the  holding  In  other  cases. 

American  Rule— Naming  the  Third  Party. — The  third  party  to  be 
benefited  by  the  contract  need  not  be  named;  It  must  clearly  appear 
that  he  was  Intended  to  be  benefited.  One  limitation  has  been 
placed  upon  this  rule  In  Maine,  In  the  case  of  a  promise  to  pay  the 
debt  of  another.  If  the  promise  is  general  to  pay  all  the  debts, 
with  no  designation  of  any  particular  one,  au  individual  creditor 
cannot  sue  at  law  upon  the  promise:  Harvey  v.  Maine  Milk  Co.,  92 
Me.  115.  The  general  rule,  however,  is  amply  sustained  oy  author- 
ity: See  Chung  Kee  v.  Davidson,  73  Cal.  522;  Bristow  v.  Lane,  21 
111.  194;  Knott  v.  Dubuque  etc.  Ry.  Co.,  84  Iowa,  462;  Burton  v. 
Larkin,  36  Kan.  246,  59  Am.  Rep.  541;  Duchamp  v.  Nicholson,  2 
Martin,  N.  S.,  672;  Flower  v.  Lane,  6  Martin,  N.  S.,  151;  Maxfield  v. 
Schwartz,  43  Minn.  221;  Lovejoy  v.  Howe,  55  Minn.  353;  State  v. 
Laclede  Gaslight  Co.,  102  Mo.  472,  22  Am.  St.  Rep.  789;  State  v.  St 
Louis  etc.  Ry.  Co.,  125  Mo.  596;  St.  Louis  v.  Von  Phul,  133  Mo.  561, 
54  Am.  St  Rep.  695;  Street  v.  Goodale,  77  Mo.  App.  318;  Joslin  v. 
New  Jersey  Car  etc.  Co.,  36  N.  J.  L.  141;  Whitehead  v.  Burgess, 
61  N.  J.  L.  75;  Coster  v.  Mayor,  43  N.  Y.  399;  Simson  v.  Brown,  68 
N.  Y.  355;  Wheat  v.  Rice,  97  N.  Y.  296;  Martin  v.  Peet  92  Hun,  133; 
Cincinnati  etc.  R.  R.  Co.  v.  Bank,  54  Ohio  St  60,  56  Am.  St  Rep. 
700;  McCown  v.  Schrimpf,  21  Tex.  22,  73  Am.  Dec.  221. 

American  Rule— Acceptance  6;/  TMi-d  Party. — In  Pennsylvania,  there 
must  be  such  an  acceptance  by  the  third  pai-ty  of  the  contract  as 
will  release  the  promisee  from  any  obligation  he  may  be  under  to 
the  third  party:  Ramsdale  v.  Horton,  3  Pa.  St.  330;  Stone  v.  Justice,  9 
Phila.  22.   It  Is  not  the  general  rule,  however,  that  any  formal  accept- 
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ance  prior  to  the  bringing  of  suit  Is  essential:  Bay  v.  Williams,  112 
111.  91,  54  Am.  Rep.  209;  Seaman  v.  Hasbrouck,  35  Barb.  151,  The  as. 
sent  of  the  third  party  will  be  presumed:  Rogers  v.  Gosnell,  58  Mo. 
589;  Baker  v.  Eglin,  11  Or.  333;  Lawrence  v.  Fox,  20  N.  Y.  268.  See 
Brown  v.  Markland,  16  Utah,  300,  67  Am.  St.  Rep.  629.  The  bring- 
ing of  suit  is  a  sufficient  acceptance:  Motley  v.  Manufacturers'  Ins. 
Co.,  29  Me.  337,  50  Am.  Dec.  591;  Copeland  v.  Summers,  138  Ind.  219. 

In  some  states,  the  third  party  must  show  some  intent  to  avail 
himself  of  the  contract:  Wiggin  v.  Flower,  5  Rob.  (La.)  406;  Johnson 
V.  Collins,  14  Iowa,  63.  In  Maryland,  he  must  do  some  act  to  bind 
himself  to  the  promisor:  Eichelberger  v.  Murdock,  10  Md.  373,  69  Am. 
Dec,  140;  Small  v.  Schaefer,  24  Md.  143.  A  third  person  is  not  obliged 
to  accept  a  contract  made  for  his  benefit,  but  may  elect  to  do  so:  Car- 
ver V.  Eads,  65  Ala.  190;  Young  v.  Hawkins,  74  Ala.  370;  Bohanan  v. 
Pope,  42  Me.  93.  And  if  the  third  party  elects  to  seek  his  remedy 
directly  against  the  party  with  whom  his  contract  primarily  exists, 
there  is  an  implied  abandonment  of  the  other  remedy:  Bohanan  v. 
Pope,  42  Me.  93. 

Until  the  third  party  has  accepted,  the  parties  may  rescind  the 
agreement:  Davis  v.  Calloway,  30  Ind.  112,  95  Am.  Dec.  671;  Crowe 
V.  Lewin,  95  N.  Y.  423;  Trimble  v.  Strother,  25  Ohio  St.  378;  Me- 
Arthur  V.  Dryden,  6  N.  Dak.  438.    If  the  third  party  is  acting  in 
reliance  upon  the  agreement,  and  the  parties  know  it,  they  cannot 
rescind:  Crowell  v.  Currier,  27  N.  J.  Eq.  152.    As  soon  as  the  third 
party  accepts  the  agreement  and  consents  to  avail  himself  of  the  ad- 
vantage given  him,  the  agreement  is  binding  beyond  the  power  of 
rescission  by  the  original  parties  thereto:  Pugh  etc.  Co.  v.  Barnes,  108 
Ala.  167;  Dodge  v.  Moss,  82  Ky.  441;  Pecquet  v.  Pecquet,  17  La.  Ann. 
205;  Knowles  v.  Erwin,  43  Hun,  150;  GifCord  v.  Corrigan,  117  N.  Y. 
257,  15  Am.  St.  Rep.  508;  Thompson  v.  Gordon,  3  Strob.  190;  Putney 
V.  Farnham,  27  Wis.  187,  9  Am.  Rep.  459;  Bassett  v.  Hughes,  43  Wis. 
319.    There  seems  to  be  one  case  in  which  the  parties  cannot  re- 
scind, although  the  third  party  may  not  have  accepted  the  promise. 
This  case  is  where  a  grantee,  in  an  absolute  conveyance  of  land, 
assumes  and  agrees  to  pay  a  mortgage  thereon,  given  by  his  grantor, 
and,  in  such  case,  an  absolute  and  irrevocable  obligation  is  created 
In  favor  of  the  mortgagee,  which  cannot  be  released  or  affected  by 
any  agreement  between  the  grantor  and  grantee  to  which  the  mort- 
gagee does  not  assent:  Douglass  v.  Wells,  18  Hun,  88;  Clark  v.  Fisk, 
9  Utah,  94.    Contra,  Crowell  v.  Hospital  of  St.  B.,  27  N.  J.  Eq.  650. 
And,  in  Louisiana,  it  is  held  that  a  party  may  recover  upon  an 
agreement  growing  out  of   a  contract  between  two  others,  where, 
through  a  new  agreement  entered  into  by  the  latter,  the  perform- 
ance by  such  person  of  his  obligation  was .  prevented :  Sargeant  v. 
Daunoy,  14  La.  43,  33  Am.  Dec.  573.     In  the  early  Indiana  cases  it 
was  held  that  a  third  party  could  not  sue  at  law  unless  he  had  ac- 
cepted the  contract:  Davis  v.  Calloway,  30  Ind.  112,  95  Am.  Dec.  671. 
If  this  is  required  in  the  modern  cases,  the  bringing  of  suit  seems 
to  be  a  suflScient  acceptance:  Copeland  v.  Summers,  138  Ind.  219. 
It  Is  probably  not  necessary  now,  since  the  blending  of  the  two 
systems  of  law  and  equity. 
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American  Rule— Contract  to  Pay  AnotJier's  Debt. — The  largest  num- 
ber of  cases  involving  the  right  of  a  third  party  to  sue  upon  a  con- 
tract made  for  his  benefit  have  arisen  upon  contracts  to  pay  the  debt 
of  another.  The  general  rule  is.  that  a  promise  to  pay  the  debt  of 
another  may  be  sued  upon  by  the  creditor,  even  though  the  debt  i» 
not  in  existence,  the  third  party  is  not  identified,  and  he  was  ignorant 
of  the  promise:  Riordan  v.  First  Presbyterian  Church,  6  Misc.  Rep. 
84,  26  N.  Y.  Supp.  38.  Louisiana  and  Tennessee  seem  to  be  the  only 
states  that  do  not  recognize  the  rule  in  some  form,  although  both 
states  admit  the  right  of  a  third  party  to  sue  upon  a  contract  made 
for  his  benefit.  These  courts  say  that  the  promise  is  made  for  the 
benefit  of  the  promisee  and  not  for  the  benefit  of  the  third  party: 
Tiernan  v.  Martin,  2  Rob.  (La.)  523;  Mitchell  v.  Cooley,  5  Rob.  (La.) 
240;  McAlister  v.  Marberry,  4  Humph.  420;  Mississippi  Cent.  R.  R. 
Co.  V.  Southern  etc.  Assn.,  7  Baxt.  595.  In  Oregon  and  Pennsylvania, 
a  promise  to  pay  the  debt  of  another  cannot  be  sued  upon  by  the 
creditor  unless  property  has  been  delivered  to  the  promisor  or  some 
fund  created  out  of  which  the  creditor  is  to  be  paid:  Washburn  v. 
Interstate  etc.  Co.,  26  Or.  436;  Brower  Lumber  Co.  v.  Miller,  28  Or. 
565,  52  Am.  St.  Rep.  807;  Hind  v.  Holdship,  2  Watts,  104,  26  Am. 
Dec.  107;  Blymire  v.  Boistle,  6  Watts,  182,  31  Am.  Dec.  458;  Adams 
V.  Kuehn,  119  Pa.  St.  76.  Pennsylvania  further  holds  that  a  mere 
promise  to  pay  the  debt  of  another  without  the  creating  of  a  fund 
with  which  the  debt  is  to  be  paid,  is  a  promise  for  the  benefit  of 
the  promisee  alone  and  the  third  party  cannot  sue:  Adams  v.  Kuehn, 
119  Pa.  St.  76;  Kountz  v.  Holthouse,  85  Pa.  St.  235.  Where  property 
Is  delivered  to  one  by  a  debtor  under  a  promise  to  pay  the  debts  of 
the  debtor,  the  creditors  may  sue,  but  a  recovery  can  be  allowed 
only  to  the  amount  of  the  propei-ty  in  the  hands  of  the  promisor: 
Clapp  V.  Lawton,  31  Conn.  95;  Chung  Kee  v.  Davidson.  102  Cal.  188; 
Beers  v.  Robinson,  9  Pa.  St.  229;  Vincent  v.  Watson,  18  Pa.  St.  96. 
This  rule  is  not  recognized  in  New  Yorli  and  Illinois,  where  the 
promise  may  be  enforced  whether  the  property  delivered  is  suf- 
ficient in  amount  to  discharge  the  debts  or  not,  and  it  would  seem 
that  the  latter  were  the  better  rule:  Clarli  v.  Howard,  150  N.  Y.  232; 
Kingsbury  v.  Earle,  27  Hun,  141;  Cobb  v.  Heron,  180  111.  49.  It 
is  not  necessary  to  the  validity  of  a  promise  made  for  the  bene- 
fit of  a  third  person  that  the  original  debtor  should  be  discharged: 
Wicliman  v.  Hyde  Park  etc.  Assn.,  80  111.  App.  523;  Pugh  etc.  Co. 
V.  Barnes,  108  Ala.  107;  Nelson  v.  Hardy,  7  Ind.  364;  Seaman  v.  Has- 
brouck,  35  Barb.  151;  Clark  v,  Howard,  150  N.  Y.  232;  AVinuing- 
hofif  v.  Wittig,  64  Wis.  180.  Compare  Goodenow  v.  Jones,  75  111. 
48.  If.  however,  the  plaintiff  (third  party)  has  not  discharged  his 
original  debtor,  the  defendant  can,  in  an  action  by  the  third  party 
on  the  contract,  make  any  defense  he  could  have  made  had  the  suit 
been  brought  by  the  promisee:  Pugh  etc.  Co.  v.  Barnes,  108  Ala.  167. 

The  question  has  arisen  whether  such  a  promise  to  pay  the  debt  of 
another  is  within  the  statute  of  frauds  and  must  be  in  writing,,  and 
the  states  adopting  the  American  rule  have,  with  one  exception,  held 
that  such  a  contract  is  not  within  the  meaning  of  the  statute.    Con- 
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necticut  holds  that  the  promise  must  be  in  writing:  Clapp  v.  Lawton, 
SI  Conn.  95.  Those  states  not  permitting  an  action  by  a  third  party 
■on  a  contract  made  for  his  benefit  are  more  lilsely  to  hold  such  a 
contract  to  be  within  the  statute  of  frauds:  See  Haun  v.  Burrell, 
119  N.  C.  544.  For  the  prevailing  rule,  see  Mason  v.  Hall,  30  Ala. 
C99;  Sacramento  Lumber  Co.  v.  Wagner,  67  Cal.  293;  Green  v.  Rich- 
ardson, 4  Colo.  584;  Eddy  v.  Roberts,  17  111.  505;  Mathers  v.  Carter, 
7  111.  App.  225;  Helms  v.  Kearns,  40  Ind.  124;  Carter  v.  Zemblin,  68 
Ind.  436;  Fisher  v.  Wilmoth,  68  Ind.  449;  Johnson  v.  Knapp,  36 
Iowa,  616;  Lamb  v.  Tucker,  42  Iowa,  118;  Piano  Mfg.  Co.  v.  Bur- 
rows, 40  Kan.  361;  Dearborn  v.  Parks,  5  Greenl.  81,  17  Am.  Dec.  200; 
Maxwell  v.  Haynes,  41  Me.  559;  Small  v.  Schaefer,  24  Md.  143; 
Stariha  v.  Greenwod,  28  Minn.  521;  Sweatman  v.  Parker,  49  Miss. 
19;  Flanagan  v.  Hutchinson,  47  Mo.  237;  Beardslee  v.  Morgner,  4 
Mo.  App.  139;  Barnett  v.  Pratt,  37  Neb.  349;  Alcalda  v.  Morales,  8 
Nev.  132;  Joslin  v.  New  Jersey  etc.  Co.,  36  N.  J.  L.  141;  Cleveland  v. 
Farley,  9  Cow.  639;  Farley  v.  Cleveland,  4  Cow.  432,  15  Am.  Dec. 
387;  Barker  v.  Bucklin,  2  Denio,  45,  43  Am.  Dec,  726;  Reynolds  v. 
Lawton,  62  Hun.  596;  Feldman  v.  McGuire  (Or.),  55  Pac.  Rep.  872; 
Delp  V.  Bartholomay  Brew.  Co.,  123  Pa.  St.  42;  Wood  v.  Moriarty, 
15  R.  I.  518;  Stadler  v.  Talley  Bros.,  3  Tex.  Civ.  App.,  sec.  472; 
Thompson  v.  Cheeseman,  15  Utah,  43;  Putney  v.  Farnham,  27  Wis. 
187,  9  Am.  Rep.  459. 

Interesting  questions  have  arisen  where  a  grantee  of  land  prom- 
ises to  pay  a  mortgage  with  which  the  property  is  encumbered.  The 
general  rule  is,  that  where  it  is  stipulated  in  the  deed  that  the  pur- 
chaser assumes  and  is  to  pay  the  mortgage  debt  as  a  part  of  the 
consideration,  the  contract  creates  a  personal  liability  against  the 
purchaser  in  favor  of  the  mortgagee:  Thompson  v.  Dearborn,  107 
111.  87;  Dean  v.  Walker,  107  111.  540,  47  Am.  Rep.  467;  Daub  v.  Engle- 
bach,  109  111.  267;  Bay  v.  Williams,  112  111.  91,  54  Am.  Rep.  209;  Lee 
V.  Newman,  55  Miss.  365;  Williams  v.  Naftzger,  103  Cal.  438;  Cooper 
V.  Foss,  15  Neb.  515;  Ruhling  v.  Hackett,  1  Nev.  362;  Urquhart  v. 
Bray  ton,  12  R.  I.  169;  McCown  v.  Schrimpf,  21  Tex.  22,  73  Am.  Dec. 
221;  Clark  v.  FIsk,  9  Utah,  94;  Thompson  v.  Cheesman,  15  Utah,  43; 
Koliock  V.  Pareher,  52  Wis.  393. 

New  York  has  made  some  modification  of  the  rule,  due  to  the  re- 
quirement that  the  promisee  must  be  under  some  obligation  to  the 
third  party,  or  the  third  party  cannot  enforce  the  promise.  It  is, 
therefore,  held  that  a  grantee  is  not  liable  to  the  mortgagee  upon  a 
promise  to  pay  the  mortgage  debt  if  the  grantor  was  not  personally 
liable,  legally  or  equitably,  for  the  payment  of  the  mortgage: 
Vrooman  v.  Turner,  69  N.  Y.  280,  25  Am.  Rep.  195;  Durnherr  v. 
Hau,  135  N.  Y.  219;  Cashman  v.  Henry,  75  N.  Y.  103,  31  Am.  Rep. 
437;  Thayer  v.  March,  75  N.  Y.  340;  Carter  v.  Holahan,  92  N.  Y.  498; 
Wilbur  V.  Warren,  104  N.  Y.  192.  There  is  dictum  in  Thorp  v. 
Keokuk  Coal  Co.,  48  N.  Y.  253,  which  announces  a  contrary  doctrine, 
but  the  rule  as  stated  above  prevails  in  New  York.  The  New  York 
modification  is  followed  in  some  of  the  states:  Brown  v.  Stillman, 
43  Minn.  126.  It  is  denied  in  others,  however:  Birke  v.  Abbott,  103 
Ind.  1,  53  Am.  Rep.  474;  Dean  v.  Walker,  107  111.  540,  47  Am.  Rep. 
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467;  Hare  v.  Murphy,  45  Neb.  809;  Brewer  v.  Maurer,  38  Ohio  St 
545,  43  Am.  Rep.  436;  Merriman  v.  Moore,  90  Pa.  St.  78. 

In  New  York  it  is  also  held  that  where  the  conveyance  is  a  mort- 
gage, or  a  deed  intended  as  a  mortgage,  a  stipulation  in  the  deed  or 
mortgage  that  the  grantee  assumes  and  agrees  to  pay  a  prior  mort- 
gage does  not  impose  upon  the  mortgagee  or  grantee  a  personal 
liability  for  the  prior  mortgage  debt.  The  stipulation  in  such  cases 
is  not  a  promise  made  by  the  mortgagee  to  the  mortgagor  for  the 
benefit  of  the  prior  mortgagee,  but  is  a  promise  for  the  benefit  of  the 
mortgagor  only;  it  is  to  protect  his  property  by  advancing  money  to 
pay  his  debt:  Gamsey  v.  Rogers,  47  N.  Y.  233,  7  Am.  Rep.  440; 
Pardee  v.  Treat,  82  N.  Y.  385.  This  rule  seem  to  be  quite  generally 
followed:  Savings  Bank  v.  Thornton.  112  Cal.  255;  Lowe  v.  Turpie, 
147  Ind.  652.  Naturally,  wnere  the  promise  is  void  as  between  the 
promisor  and  promisee,  for  fraud  or  want  of  consideration,  tlie  tliird 
party  cannot  sue:  Dunning  v.  Leavitt,  85  N.  Y.  30,  39  Am.  Rep.  617. 
An  early  Missouri  case— Page  v.  Beckei",  31  Mo.  466— denies  the  right 
of  a  mortgagee  to  sue  a  grantee  upon  a  promise  to  pay  the  mortgage 
debt.  Later  decisions  overrule  this,  and  bring  the  Missouri  decisions 
in  line  with  the  majority  of  the  American  cases:  Helm  v.  Vogel, 
69  Mo.  529;  Fitzgerald  v.  Barker,  70  Mo.  685. 

In  New  Jersey,  the  right  of  a  mortgagee  to  proceed  against  a 
grantee  is  placed  upon  the  doctrine  of  courts  of  equity,  that  a 
creditor  may  have  the  benefit  of  all  collateral  obligations  for  the 
payment  of  the  debt  which  a  person  standing  in  the  situation  of 
surety  for  others  holds  for  his  indemnity,  and  that  he  may  proceed 
directly  against  the  person  ultimately  liable,  in  order  to  avoid  cir- 
cuity of  action:  Crowell  v.  Hospital  of  St.  B.,  27  N.  J.  Eq.  650.  See 
Vreeland  v.  Van  Blarcom,  35  N.  J.  Eq.  530. 

The  contract  to  pay  the  mortgage  debt  need  not  be  embodied  in 
the  deed  of  the  grantor  to  the  grantee  and  need  not  be  in  writing: 
Society  of  Friends  v.  Haines,  47  Ohio  St.  423. 

Connecticut  appears  to  be  the  only  state  holding  the  general 
American  doctrine  of  the  right  of  a  third  party  to  sue  upon  a  con- 
tract made  for  his  benefit  which  denies  the  right  of  a  mortgagee  to 
sue  a  grantee  who  has  assumed  the  payment  of  the  mortgage  debt: 
Meech  v.  Ensign,  49  Conn.  191,  44  Am.  Rep.  225.  The  states  holding 
the  English  doctrine  are  likely  to  deny  the  personal  liability  of  a 
grantee  to  a  mortgagee:  Mellen  v.  Whipple,  1  Gray,  317.  Virginia 
holds  the  grantee  liable  in  equity,  though  not  at  law:  Willard  v. 
Worsham,  7G  Va.  392;  Osborne  v.  Cabell,  77  Va.  462;  Moore  v. 
Triplett,  96  Va.  603,  70  Am.  St.  Rep.  882.  The  grantee  certainly 
comes  under  no  liability  in  an  action  at  law.  Michigan,  which  de- 
nies the  right  of  a  third  party  to  sue  upon  a  contract  made  for  his 
benefit,  holds  that  a  grantee  who  assumed  the  payment  of  a  mort- 
gage upon  property  when  he  accepted  the  deed,  may  be  held  liable 
for  the  mortgage  debt  in  foreclosure  proceedings:  Crawford  v.  Ed- 
wards, 33  Mich.  354.  But  the  reasons  for  this  are  peculiar  to  equity, 
and,  as  pointed  out  in  Hicks  v.  McGarry,  38  Mich.  667,  the  grantee 
cannot  be  made  liable  to  an  action  at  law  at  the  suit  of  the 
mortgagee. 
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In  New  York,  a  promise  to  pay  all  the  debts  of  a  firm  may  be  en- 
forced by  the  creditors:  Barlow  v.  Myers,  64  N.  Y.  41,  21  Am.  Rep. 
582.  So  may  a  promise  to  pay  a  particular  firm  debt  or  a  specified 
debt  of  one  of  the  firm  members:  Spingarn  v.  Rosenfeld,  24  N.  Y. 
Supp.  733,  4  Misc.  Rep.  523;  Brown  v.  Curran,  14  Hun,  260;  Reynolds 
V.  Lawton,  62  Hun,  596.  But  a  promise  to  pay  a  certain  percentage 
of  the  firm  debts,  as  one-half  or  one-fourth,  is  not  actionable  by  any 
individual  creditor:  Edick  v.  Green,  38  Hun,  202;  Wheat  v.  Rice,  97 
N.  Y.  296.  An  early  New  York  case  holds  that  where  a  retiring 
partner  gives  a  bond  of  indemnity  to  the  remaining  partners  to  pay 
all  the  firm  debts,  a  creditor  could  not  sue  on  the  bond:  Mackintosh 
V.  Fatman,  38  How.  Pr.  145.  That  the  creditors  of  a  firm  may  sue 
upon  a  promise  to  pay  the  firm  debts,  see  Dunlap  v.  McNeil,  35  Ind. 
316;  Floyd  v.  Ort,  20  Kan.  162.  An  early  Missouri  case — Manny  v. 
Frasier,  27  Mo.  419 — denies  the  right  of  a  creditor  to  sue  an  incom- 
ing partner  on  a  promise  to  pay  certain  firm  debts.  The  holding 
would  probably  be  different  to-day.  In  Pennsylvania,  the  tendency 
is  not  to  allow  an  action  by  a  creditor  unless  the  promisor  retains 
the  firm  assets,  when  a  fund  is  created  for  his  benefit  and  then  he 
may  sue:  Kountz  v.  Holthouse,  85  Pa.  St.  235;  Bellas  v.  Fagley,  19 
Pa.  St.  273.  Where  the  English  rule  is  held,  an  action  will  not  gen- 
erally lie  upon  a  mere  promise  to  pay  the  debts  of  a  partnership: 
McCarteney  v.  Wyoming  Nat.  Bank,  1  Wyo.  382.  See  generally  on 
the  right  of  a  creditor  to  sue  upon  a  promise  made  to  his  debtor  to 
pay  his  debt,  Dearborn  v.  Parks,  5  Greenl.  81,  17  Am.  Dec.  206; 
KeUy  V.  Evans,  3  Penr.  &  W.  387,  24  Am.  Dec.  325;  Gibson  v.  St 
Louis  R.  R.  Co,  76  Mo.  549;  Lawrence  v.  Fox,  20  N.  Y.  268;  Bangs  v. 
Blue  Ridge  R.  R.  Co.,  45  How.  Pr.  169;  Judson  v.  Gray,  17  How.  Pr. 
299;  Lovejoy  v.  Howe,  55  Minn.  353;  North  Alabama  etc.  Co.  v. 
Short,  101  Ala.  333;  Winn  v.  Lippincott  Inv.  Co.,  125  Mo.  528;  Feld- 
man  v.  McGuire  (Or.),  55  Pac.  Rep.  872;  Hume  v.  Atkinson  (Kan. 
App.),  54  Pac.  Rep.   15. 

American  Rule— Third  Party  Subject  to  Equities. — A  third  party  who 
sues  upon  a  promise  is  subject  to  the  equities  that  may  exist  be- 
tween the  original  parties  to  the  agreement.  As  was  said  in  Dun- 
ning V.  Leavitt,  85  N.  Y.  30,  39  Am.  Rep.  617:  "There  is  no  justice 
in  holding  that  an  action  on  such  a  promise  is  not  subject  to  the 
equities  between  the  original  parties  springing  out  of  the  transaction 
or  contract  between  them.  It  Avould  be  contrary  to  justice  or  good 
sense  to  hold  that  one  who  comes  in  by  what  Judge  Allen,  in  Vroo- 
man  v.  Turner,  69  N.  Y.  280,  25  Am.  Rep.  195,  calls  'the  privity  of 
substitution,'  should  acquire  a  better  right  against  the  promisor 
than  the  promisee  himself  had":  See  Crowe  v.  Lewin,  95  N.  Y.  423. 
In  Wheat  v.  Rice,  97  N.  Y.  296.  thex-e  is  an  intimation  that,  if  the 
promise  were  accepted  before  suit  was  brought,  the  third  party 
might  not  be  subject  to  any  equities.  This  modification  of  the  rule 
is  clearly  announced  in  Pugh  etc.  Co.  v.  Barnes,  108  Ala.  167,  at 
least  if  the  promisee  is  released  from  any  liability  to  the  tliird  party. 
See,  as  supporting  the  general  rule  that  the  third  party  is  subject  to 
equities,  Brandon  v.  Hughes,  22  La.  Ann.  360;  Ellis  v.  Harrison,  104 
Mo.  270;  Trimble  v.  Strother,  25  Ohio  St.  378.    In  the  last  case  it 
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was  said  that  If  the  plaintiff  had  not  been  induced  to  alter  his  posi- 
tion by  relying,  in  good  faith,  on  the  promise  made  in  his  favor,  the 
defendant  Is  .not  estopped  from  setting  up  any  defense  which  he 
could  have  set  up  against  the  enforcement  of  the  contract  by  the 
other  contracting  party. 

Rule  in  Equity. — Indiana  and  New  Jersey  seem  to  be  the  only 
states  that  have  to  any  great  extent  talien  cognizance  in  equity  of 
promises  made  for  the  benefit  of  another.  Indiana  courts  lay  down 
the  rule  broadly  that  in  equity  a  promise  by  one  for  the  benefit  of 
another  could  always  be  enforced,  and  at  least  prior  to  the  modem 
procedure  such  a  promise  could  not  be  enforced  at  law  unless  pre- 
viously accepted:  Bird  v.  Lanius,  7  Ind.  615;  Beals  v.  Beals,  20  Ind. 
1G3;  Raymond  v.  Pritchard,  24  Ind.  318;  Davis  v.  Calloway,  30  Ind. 
112,  95  Am.  Dec.  67.  The  blending  of  the  two  systems  of  law  and 
equity  has  rendered  this  distinction  of  little  consequence:  Miller  v. 
Billingsly,  41  Ind.  489;  Carnahan  v.  Tousey,  93  Ind.  561.  New 
Jersey  sanctions  the  enforcement  of  a  contract  by  a  third  party  in 
,  equity:  Burlew  v.  Hillman,  16  N.  J.  Eq.  23;  Bennett  v.  Merchantville 
etc.  Assn.,  44  N.  J.  Eq.  116.  Equity  will  enforce  contracts  not  en- 
fox'ceable  at  law:  Kirlipatricli  v.  Peshine,  24  N.  J.  Eq.  206.  Virginia, 
while  not  sanctioning  a  recovery  at  law  upon  a  promise  made  for  the 
benefit  of  another,  will,  under  some  circumstances,  enforce  such  a 
promise  in  equity:  Ross  v.  Milne,  12  Leigh,  204,  37  Am.  Dec.  646; 
Vanmeter  v.  Vaumeter,  3  Gratt.  148.  A  trust  is  always  enforceable 
in  equity:  Cumberland  v.  Codrington,  3  Johns.  Ch.  262,  8  Am.  Dec. 
492;  Neilson  v.  Blight,  1  Johns.  Cas.  205;  Metropolis  Bank  v.  Gutt- 
schlick,  14  Pet.  19;  Page  v.  Cox,  10  Hare,  103;  Peer  v.  Kean,  14  Mich. 
354.  In  Louisiana,  the  action  by  a  third  party  to  enforce  a  contract 
made  for  his  benefit  Is  equitable  in  character:  Wright  v.  Oakley, 
16  La.  Ann.  125;  St.  Joseph's  Assn.  v.  Magnier,  16  La.  Ann.  338; 
Pecquet  v.  Pecquet,  17  La.  Ann.  204.  Where  property  is  delivered 
to  another  under  a  promise  to  pay  debts  with  it,  and  the  property 
Is  not  suflBcient  to  pay  all  the  debts,  the  remedy  of  creditors,  in  some 
states.  Is  in  equity,  where  they  may  be  allowed  their  proportionate 
share  of  the  property:  Clapp  v.  Lawton,  31  Conn.  95;  Harvey  v. 
Maine  Milk  Co.,  02  Me.  115.  A  third  party  may  sue  where  his  ap- 
propriate remedy  Is  In  equity,  as  to  enforce  a  covenant  to  deed  land 
directly  to  a  third  party:  Urquhart  v.  Ury,  27  Tex.  7.  See  Zell's 
Appeal,  111  Pa.  St.  532.  Connecticut  recognizes  the  right  to  sue  In 
equity  as  well  as  at  law,  at  least  when  the  appropriate  relief  Is 
equitable:  Crocker  v.  Higglns,  7  Conn.  342.  It  is  probably  true 
that  in  any  jurisdiction  where  the  right  of  a  third  party  to  sue 
upon  a  contract  made  for  his  benefit  is  recognized,  that  such  third 
party  could  sue  in  equity  if  his  only  appropriate  relief  were  to  be 
found  in  that  court.  In  some  of  the  states  which  deny  the  right 
of  a  third  party  to  sue  at  law  upon  a  contract  made  for  his  benefit, 
a  suit  may  be  maintained  in  equity  in  cases  of  trust,  and  in  cases 
where  a  grantee  assumes  the  payment  of  a  mortgage  debt  to  the 
mortgagee:  Crawford  v.  Edwards,  33  Mich.  354;  Moore  v.  Triplett, 
96  Va.  603,  70  Am.  St.  Rep.  882. 

Effect  of  Relationship.— The  earlier  American  cases  show  a  tendency 
to  follow  the  English  case  of  Dutton  v.  Pool,  2  Lev.  210,  where  It 
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was  held  that  a  promise  to  a  parent  for  the  benefit  of  his  child 
would  inure  to  the  benefit  of  the  child,  the  consideration  and  promise 
to  the  father  extending  to  the  child  by  reason  of  the  relationship. 
The  relationship  supplied  the  necessity  for  some  consideration  to 
bring  the  child  into  privity  with  the  promisor.  In  England  this  de- 
cision has  been  overruled.  Michigan,  which  follows  the  English 
rule  very  closely,  permits  no  action  by  a  near  relative  upon  a 
promise  made  for  his  benefit:  Wheeler  v.  Stewart,  94  Mich.  445; 
Linneman  v.  Moross,  98  Mich.  178,  39  Am.  St.  Rep.  528.  As  already 
pointed  out,  Massachusetts  at  first  appeared  to  follow  Dutton  v. 
Pool.  2  Lev.  210,  and  to  give  an  action  to  a  near  relative  on  a  promise^ 
made  for  his  benefit:  Felton  v.  Dickinson,  10  Mass.  287;  Mellen  v. 
Whipple,  1  Gray,  317.  But  in  Marston  v.  Bigelow,  150  Mass.  45, 
these  early  cases  were  overruled,  and  the  court  held  that  a  child 
could  maintain  no  action  upon  a  promise  made  for  its  benefit  unless 
the  child  furnished  the  consideration;  the  mere  fact  of  nearness  of 
relationship  was  not  a  suflicient  consideration.  And  in  Eaton  v. 
Libbey,  165  Mass.  218,  52  Am.  St.  Rep.  511,  the  rule  that  the  child 
must  furnish  the  consideration  was  extended  to  the  case  of  a  child 
being  named  by  another  in  consideration  of  a  promise  to  its  parents. 
The  court  said  that  a  child  has  an  interest  in  the  name  which  it  shall 
bear  analogous  to  the  interest  which  a  child  has  in  its  own  services, 
which  belong  to  the  father,  but  which,  if  the  father  waives  his  right, 
furnish  a  good  consideration  for  a  promise,  such  consideration  mov- 
ing from  the  child.  The  mere  fact  of  relationship  does  not,  in  Ver- 
mont, supply  a  sufficient  consideration  so  that  the  party  in  whose 
favor  the  promise  is  made  may  sue  upon  it:  i^'ugure  v.  Mutual  Soc, 
46  Vt.  362.  A  dictum  in  Hall  v.  Huntoon,  17  Vt.  244,  44  Am.  Dec. 
332,  intimated  a  contrary  doctrine.  The  later  case  of  Coleman  v. 
Whitney,  62  Vt.  123,  sustained  the  suit  of  a  wife  upon  a  promise 
to  her  husband  to  support  her,  and  the  earlier  cases  seem  not  to  be 
cited.  There  was,  however,  more  than  the  mere  relationship  be- 
tween the  husband  and  wife  to  support  the  promise. 

The  rule  in  New  York  is  still  unsettled  as  to  its  extent.  As  applied 
to  a  parent  and  his  child,  even  when  the  child  is  illegitimate,  a 
promise  to  the  parent  for  the  benefit  of  the  child  may  be  enforced 
by  the  child:  Todd  v.  Weber,  95  N.  Y.  181,  47  Am.  Rep.  20;  Hook  v. 
Pratt,  78  N.  Y.  371,  34  Am.  Rep.  539;  Knowles  v.  Erwin,  43  Hun, 
150;  Coleman  v.  Hiler,  85  Hun,  547;  Babcock  v.  Chase,  92  Hun,  204. 
The  New  York  rule  giving  a  third  party  a  right  of  action  upon  a 
contract  made  for  his  benefit  requires  that  the  promisee  shall  be 
under  some  obligation  to  the  third  party.  While  in  some  of  the 
cases  the  duty  of  a  parent  to  support  the  child  is  given  as  an  obliga- 
tion sufficient  to  support  the  action  by  the  child,  yet  in  cases  where 
the  promise  is  not  to  fulfill  that  duty  of  the  parent,  the  New  York 
courts  would  undoubtedly  hold  that  the  mere  relationship  itself  fur- 
nishes a  sufficient  consideration  to  support  the  action  by  the  child: 
See  Buchanan  v.  Tilden,  5  App.  Div.  354.  As  applied  to  husband  and 
wife,  tlie  mere  fact  of  the  relationship  would  probably  not  be  suf- 
ficient to  allow  the  wife  to  maintain  an  action  upon  a  promise  made 
for  her  benefit.    This  exact  question  Is  still  an  open  one,  but  the 
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tendency  of  the  courts  Is  to  require  some  obligation,  legal  or 
equitable,  from  the  promisee  to  the  third  party  even  in  the  case  of 
husband  and  wife:  Buchanan  v.  Tilden,  158  N.  Y.  109,  70  Am.  St, 
Rep.  454,  reversing  5  App.  Div.  354;  Klotz  v.  Klotz.  46  N.  Y.  Supp. 
255,  20  Misc.  Rep.  662. 

In  Connecticut,  as  indicated  by  the  principal  case,  the  questlou 
turns  upon  whether  the  promise  is  for  the  sole  and  exclusive  benefit 
of  the  party.  The  fact  of  relationship  seems  to  figure  very  little. 
Indiana  enforces  a  promise  at  the  instance  of  a  relative  In  whose 
favor  it  was  made.  But  as  no  obligation  from  the  promisee  to  the 
third  party  is  required,  the  question  of  relationship  amounts  to 
little,  as  the  same  promise  would  be  enforced  in  favor  of  a  stranger, 
unless  the  rule  becomes  more  restricted  than  it  is  at  present: 
Gwaltney  v.  Wheeler,  26  Ind.  415;  Van  Cleave  v.  Clark,  118  Ind.  61; 
Stevens  v.  Flannagan,  131  Ind.  122;  Waltz  v.  Waltz,  84  Ind.  403.  In 
Kentucky,  the  fact  of  relationship  had  much  weight  in  the  earlier 
cases,  but  in  view  of  more  recent  cases  it  would  probably  have  less: 
Clarke  v.  McFarland,  5  Dana,  45;  Benge  v.  Hiatt,  82  Ky.  666,  56  Am. 
Rep.  912.  See  Gooden  v.  Rayl,  85  Iowa,  592;  Strong  v.  Marcy,  33 
Kan.  109;  McNamee  v.  Withers,  37  Md.  171;  Van  Dyne  v.  Vreeland, 
11  N.  J.  Eq.  370. 

Instruments  Under  Seal. — The  tendency  of  the  early  cases,  follow- 
ing the  old  common-law  doctrine,  was  to  hold  that  only  parties  to 
an  instrument  under  seal  could  maintain  an  action  upon  it:  Vickery 
V.  Walker,  Smith  (Ind.),  78;  Haskett  v.  Flint,  5  Blackf.  69,  33  Am. 
Dec.  452;  Ross  v.  Milne,  12  Leigh,  204,  37  Am.  Dec.  646;  Millard  v. 
Baldwin,  3  Gray,  484;  Hager  v.  Thillips,  14  111.  260;  Strohecker  v. 
(Jrant  16  Serg.  &  R.  237;  Cox  v.  Skeen,  2  Ired.  220,  38  Am.  Dec. 
691;  Robbins  v.  Ayers,  10  Mo.  538,  47  Am.  Dec.  125;  Douglas  v. 
Branch  Bank,  19  Ala.  659.  Where,  however,  the  consideration  is 
furnished  by  a  third  party,  the  third  party  may  sue  upon  it:  Weston 
V.  Barker,  12  Johns.  276,  7  Am.  Dec.  319;  Felton  v.  Dickinson,  10 
Mass.  287;  FoUansbee  v.  Johnson.  28  Minn.  311;  Johnson  v.  Mc- 
Clung,  26  W.  Va.  659.  In  some  states  the  rule  still  prevails  that  a 
third  party  cannot  maintain  a  suit  upon  a  contract  made  for  his 
benefit.  If  the  contract  is  under  seal:  Hunter  v.  Wilson  etc.  Co.,  21 
Fla.  250;  Lee  v.  Newman,  55  Miss.  365;  New  England  etc.  Co.  v. 
Rockport  etc.  Co.,  149  Mass.  381;  Saunders  v.  Saunders,  154  Mass. 
337;  Harms  v.  McCormick,  132  111.  104. 

The  modem  tendency,  assisted  by  statutory  provisions.  Is  to  dis- 
regard the  distinction  between  sealed  and  unsealed  Instruments, 
and  to  allow  a  third  party  to  sue  upon  a  sealed  Instrument  which 
Is  made  for  his  benefit,  though  not  a  party  thereto:  Mize  v.  Barnes, 
78  Ky.  506;  Dick  v.  Reynolds,  4  Martin,  N.  S.,  525;  Jefferson  v.  Asch, 
53  Minn.  446,  39  Am.  St.  Rep.  618;  Rogers  v.  Gosnell,  51  Mo.  466; 
State  V.  St.  Louis  etc.  Ry.  Co.,  125  Mo.  596;  Kirkpatrick  v.  Peshine, 
24  N.  J.  Eq.  207;  Van  Schaick  v.  Third  Avenue  R.  R.,  38  N.  Y.  346; 
Coster  V.  Mayor,  43  N.  Y.  399;  Riordan  v.  First  Presby.  Church,  tt 
Misc.  Rep.  84,  26  N.  Y.  Supp.  38;  Emuiitt  v.  Brophy,  42  Ohio  St  82; 
Hughes  V.  Oregon  Ry.  etc.  Co.,  11  Or.  437;  McDowell  v.  Laev,  35  Wis. 
171;  Bassett  v.  Hughes,  43  Wis.  319;  Stites  v.  Thompson,  98  Wis.  329. 
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In  Illinois,  the  rule  was  early  established  that  a  third  party  could 
not  sue  upon  a  contract  for  his  benefit  if  the  contract  were  under 
seal:  Moore  v.  House,  64  111.  162.  But  the  common-law  rule  was 
supposed  to  have  been  changed  by  statute,  and  this  supposition  was 
voiced  by  the  supreme  court  in  the  case  of  Dean  v.  Wallier,  107  111. 
540,  47  Am.  Rep.  467.  And  again  in  Harms  v.  McCormicli,  30  111. 
App.  125.  This  last  case  was,  however,  on  appeal  in  132  111.  104,  re- 
versed, and  the  court  said  that  the  statement  in  Dean  v.  Walker,  107 
111.  540,  47  Am.  Rep.  467,  was  a  dictum  and  would  not  be  followed. 
The  latest  expression  upholding  the  distinction  between  sealed  and 
unsealed  instruments  is  Hillsboro  etc.  Assn.  v.  Simmering,  75  111. 
App.  647.    Contra,  Robinson  v.  Holmes,  75  111.  App.  203. 

Statutory  Provisions. — The.  rule  that  a  third  party  may  sue  upon  a 
contract  made  for  his  benefit,  although  a  stranger  to  the  promise 
and  to  the  consideration,  became  established  in  some  states  prior  to 
the  reformed  procedure.  Perhaps  without  the  aid  of  statutes  most 
of  the  states  would  have  adopted  this  just  and  sensible  rule.  How- 
ever, In  many  of  the  states,  statutes  have  been  passed  which  give 
a  right  of  action  to  the  real  party  in  interest,  and  these  statutory 
provisions  have  served  at  least  to  strengthen  and  make  secure  the 
right  of  a  third  party  to  sue  upon  a  contract  made  for  his  benefit: 
See  Ellis  v.  Hari-ison,  104  Mo.  270;  Rice  v.  Savery,  22  Iowa,  470; 
Miliani  v.  Tognini,  19  Nev.  133;  McArthur  v.  Dryden,  6  N.  Dak.  438. 
Statutes  allowing  the  real  party  in  interest  to  sue  have  been  passed 
in  Alabama,  California,  Indiana,  Iowa,  Kansas,  Kentucky,  Minne- 
sota, Missouri,  Nebraska,  Nevada,  New  York,  North  Carolina,  Ohio, 
Oregon,  Texas,  Utah,  and  Wisconsin.  Statutes  specifically  giving 
to  a  third  party  a  right  of  action  upon  a  contract  made  for  his  bene- 
fit have  been  passed  in  California  and  Dakota:  See  California  Civ. 
Code,  sec.  1659;  Dakota  Comp.  Laws,  sec.  3499. 

Rule  in  tlie  Federal  Courts. — There  are  numerous  cases  In  the 
United  States  courts  which  uphold  the  right  of  a  third  party  to  sue 
upon  a  contract  made  for  his  benefit.  In  fact,  some  of  the  best  con- 
sidered cases  on  the  question  are  found  in  the  federal  courts:  See 
Hendrick  v.  Lindsay,  93  U.  S.  143;  St.  Louis  Second  Nat.  Bank  v. 
Grand  Lodge,  98  U.  S.  123;  Austin  v.  Seligman,  18  Fed.  Rep.  519; 
Weldon  Nat.  Bank  v.  Smith,  86  Fed.  Rep.  398.  This  question,  how- 
ever, is  one  arising  in  actions  at  law,  and  the  rule  in  such  cases  is 
that  the  federal  courts  will  follow  the  rule  enforced  in  the  state 
where  the  court  happens  to  be  sitting.  There  seems  to  be  nothing 
in  the  subject  itself  to  make  it  a  question  of  general  law  and  so  take 
it  out  of  the  general  rules  stated  above.  The  case  of  American  Ex- 
change Nat.  Bank  v.  Northern  etc.  R.  R.  Co.,  76  Fed.  Rep,  130,  woula 
indicate  that  there  was  a  well-recognized  rule  In  the  federal  courts 
that  made  it  obligatory  upon  those  courts  to  follow.  This  case,  how- 
ever, arose  in  Washington,  where  there  seems  to  be  no  settled  rule 
upon  the  question.  On  the  other  hand,  it  was  held  In  Woodland  v. 
Newhall,  81  Fed.  Rep.  434,  that  a  third  party  could  not  sue  upon  a 
contract  made  for  his  benefit.  And  this  case  arose  In  Virginia, 
where  the  right  of  a  third  party  to  sue  upon  such  a  contract  is  de- 
nied.   Naturally,  most  of  the  cases  arising  iu  the  federal  courts 
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would  give  to  the  third  party  a  right  of  action,  and  this  would  be 
true  even  if  they  followed  the  decisions  of  the  state  in  which  they 
were  sitting.  Whether  they  establish  a  real  federal  doctrine  is 
doubtful. 


Ward  v.  Connecticut  Pipe  Manufaotueing  Co. 

[71  CONNECTICirr,   346.] 

JUDGMENT— PBRSONAT.— CLAIM  AGAINST  RECEIVER. 
A  judgment  recovered  by  default  in  New  Yorlc,  where  the  only 
service  of  process  upon  the  defendant  was  piade  out  of  that  state, 
cannot  found  a  claim  against  the  estate  in  the  hands  of  the  receiver. 

RECEIVEKS— ATTACHMENT  BEFORE  APPOINTMENT 
OF— RIGHTS  OF  NONRESIDENT  CREDITOR.— A  nonresident 
creditor  who  attaches  property  of  a  Connecticut  corporation  in  an- 
other state,  before  the  corporation  is  placed  in  the  hands  of  a  re- 
ceiver, may  avail  himself  of  such  security,  and,  should  it  prove  in- 
sufficient to  satisfy  his  demand,  he  may  present  his  claim  for  the 
balance  in  the  same  manner  as  any  other  creditor.  In  such  a  case, 
tlie  net  proceeds  are  all  for  which  the  execution  creditor  is  account- 
able In  the  reduction  of  his  demand. 

ASSIGNMENT— VOIDABLE— CHANGE  OF  POSSESSION. 
—An  assignment  of  personal  property,  not  followed  by  a  change  of 
possession,  is  voidable  by  attaching  creditors,  unless  the  assignee 
can  give  satisfactory  excuse  for  the  want  of  delivery. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS- 
CHANGE  OF  POSSESSION.— An  assignment  by  an  insolvent 
debtor  for  the  benefit  of  his  creditors  generally  is  not  within  the 
reason  of  the  rule  that  an  assignment  of  personal  property,  not 
followed  by  a  change  of  i>ossession,  is  voidable  by  attaching  credit- 
ors. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS-CON- 
FlilCT  OF  LAWS. — A  voluntary  conveyance  of  goods  made  by 
the  owner  at  his  domicile,  in  a  form  which  is  sufficient  there  and 
also  at  common  law,  is  effectual  to  transfer  the  title,  although  they 
may,  at  the  time,  be  in  another  state,  uuless  the  statutes  or  local 
policy  of  that  state  forbid. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— EFFECT 
WHERE  PROPERTY  IN  ANOTHER  STATE.— The  effect  of  a 
transfer  made  by  the  owner  at  his  domicile,  on  goods  in  another 
state,  is  not  to  be  determined  simply  by  the  rule  of  comity  which  Is 
applicable  to  extraterritorial  assignments  by  operation  of  law,  but 
rests  on  the  general  principles  of  jurisprudence  as  to  the  right  of 
everyone  to  dispose  of  what  he  owns. 

RECEIVERS— ATTACHMENT  AFTER  APPOINTMENT 
OF. — A  nonresident  creditor,  who  attaches  and  sells  property  of  an 
estate  after  the  estate  has  been  placed  in  the  hands  of  a  receiver, 
and  with  equitable  notice  of  the  receiver's  title,  can  be  allowed  to 
share  as  a  creditor  in  the  estate  only  after  renouncing  the  benefit  of 
the  attachment  and  accounting  for  the  property  wrongfully  con- 
verted. In  such  a  case,  the  measure  of  liability  is  the  fair  value  of 
the  property  at  the  date  of  the  attachment,  with  interest. 

Application  by  a  receiver  for  instructions  in  regard  to  the 
allowance  and  payment  of  certain  claims  presented  against  the 
defendant  corporation.    The  Davies  &  Thomas  Co.,  a  Pennsyl- 
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vania  corporation,  was  a  creditor  of  the  defendant,  a  Connecti- 
cut corporation,  which  had  an  office  and  property  in  the  state 
of  New  York.  The  Davies  &  Thomas  Co.  attached  part  of  this 
property  Decemher  28,  1897,  the  defendant  not  being  served 
with  process  until  January  24,  1898,  in  Connecticut.  On  De- 
cember 29,  1897,  the  defendant  was  placed  in  the  hands  of  a 
receiver.  February  24,  1898,  a  second  attachment  was  levied 
on  other  property  of  the  defendant  by  the  Davies  &  Thomas 
Co.,  the  latter  having  knowledge  of  the  appointment  of  the 
receiver.  The  receiver,  being  informed  by  third  parties  that  all 
the  defendant's  property  had  been  taken  by  the  attachment 
of  December  28,  1897,  did  not  take  possession  of  any  of  the 
property.  The  property  taken  under  both  attachments  was  sold 
to  the  Davies  &  Thomas  Co.,  and  a  part  resold  by  them  at  an 
advance.  The  Davies  &  Thomas  Co.  seeks  to  come  into  the 
winding-up  suit,  and  have  its  claims  against  the  defendant  al- 
lowed.   The  receiver  refuses  to  allow  the  claims. 

E.  P.  Arvine  and  George  E.  Beers,  for  the  Davies  &  Thomas 
Co.,  a  creditor. 

Talcott  H.  Russell,  for  the  receiver. 

^'^^  BALDWIN,  J.  The  judgment  recovered  by  default  in 
the  supreme  court  of  the  state  of  New  York  cannot  found  a 
claim  against  the  estate  in  the  hands  of  the  receiver.  The  only 
service  of  process  upon  the  defendant  having  been  made  out  of 
that  state,  there  exists  no  personal  obligation  on  its  part  to  pay 
it. 

The  right  of  the  Davies  &  Thomas  Company,  however,  to 
present  its  original  account  against  the  defendant  for  allowance 
in  the  receivership  proceedings  in  this  state,  was  not  prejudiced 
by  its  having  put  it  into  judgment  in  New  York.  That  was 
necessary  to  secure  the  benefit  of  the  attachment  which  had 
been  lawfully  made  before  those  proceedings  were  commenced: 
Lawrence  v.  Batcheller,  131  Mass.  504.  Our  statute  dissolving 
attachments  made  within  sixty  days  before  the  appointment  of 
a  receiver  of  a  corporation  (Pub.  Acts  1895,  p.  491),  has  no  ap- 
plication to  legal  proceedings  in  other  states. 

There  is  no  ground  for  the  claim  that  the  Davies  &  Thomas 
Company,  after  receiving  notice  of  the  appointment  of  the  re- 
ceiver in  Connecticut,  was  put  to  an  election  whether  to  pur- 
sue its  remedy  in  the  New  York  courts,  or  in  those  of  this  state. 
Whatever  might  be  true,  had  it  been  a  citizen  of  Connecticut, 
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it  had  a  right,  as  a  citizen  of  Pennsylvania,  to  avail  itself  of  th^ 
security  which  it  had  already  obtained  by  attachment,  as  fully 
as  if  it  had  come  by  a  mortgage,  and  should  it  prove  insufficient- 
to  satisfy  its  demand,  to  maintain  ^***  a  claim  for  the  balance  itt. 
the  same  manner  as  any  other  creditor. 

The  property  thus  attached  naturally  brought  less  than  its- 
fair  market  value  at  the  sale  on  execution.  Being,  however,  m 
the  custody  of  the  New  York  court,  and  a  forced  sale  being  the 
only  legal  mode  of  disposing  of  it  to  satisfy  the  judgment,  the- 
net  proceeds  were  all  for  which  the  execution  creditor  was  ac- 
countable in  reduction  of  its  demand. 

Different  considerations  apply  to  the  second  attachment,  ancK 
govern  its  consequences.  It  was  made  after  the  appointment  of 
the  receiver,  and  with  notice  of  that  fact.  The  decree  under 
■  which  he  derived  his  title  required  the  defendant  to  execute 
conveyances  of  any  of  its  property  which  might  be  necessary  anct 
proper  by  way  of  further  assurance.  It  did  execute  forthwith  a? . 
conveyance  to  him  of  all  its  property  in  New  York.  The  Davies 
&  Thomas  Company  had  notice  of  the  decree,  and  therefore 
equitable  notice  that  such  a  conveyance  might  have  been  made^^ 
a  month  before  it  made  its  second  attachment. 

An  assignment  of  personal  property,  not  followed  by  a  change' 
of  possession,  is  voidable  by  attaching  creditors,  unless  the  as- 
signee can  give  a  satisfactory  excuse  for  the  want  of  delivery: 
Swift  V.  Thompson,  9  Conn.  63,  21  Am.  Dec.  718.  The  defect 
of  title  is  due  to  a  presumption  of  fraud  derived  from  the  con-^ 
sent  of  the  assignee  to  a  continuance  of  the  appearance  of  own-- 
ership  in  the  assignor.  An  assignment  by  an  insolvent  debtor 
for  the  benefit  of  his  creditors  generally  is  not  within  the  rea- 
son of  the  rule.  He  cannot  be  presumed  to  intend  to  defraud 
any  of  them  by  a  conveyance  made  in  the  interest  of  all.  Nor 
is  it  certain  that  everything  that  is  assigned  will  be  accepted. 
The  representative  of  the  creditors  is  entitled  to  a  reasonable 
time  within  which  to  decide  whether  any  particular  item  of  the 
property  is  worth  taking,  or  not. 

The  suit  now  before  us  is  one  brought  by  a  majority  of  the 
defendant's  stockholders  for  its  dissolution,  and  counts  upon 
a  vote  of  the  directors  that  its  affairs  ought  to  be  wound  up 
and  a  receiver  appointed.  The  receiver's  failure  to  take  pos- 
session of  the  goods  upon  which  the  second  attachment  was 
•**  levied,  is  sufficiently  explained  by  the  information  which  he 
received  that  they  had  been  seized  under  the  first  attachment 
before  his  appointment.    Under  these  circumstances,  the  trana- 
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fer  of  title  to  him  was  good  under  our  law,  as  against  any  credi- 
tors of  the  defendant.  It  is  unnecessary  to  determine  whether 
the  receiver,  never  having  heen  in  possession,  could  have  set  it 
up  hefore  the  courts  of  New  York  to  defeat  the  attachment. 
He  did  not  intervene  for  that  purpose  in  the  proceedings  there, 
nor,  had  he  done  so  unsuccessfully,  would  it  have  precluded 
him  from  insisting  that  in  this  suit  the  Davies  &  Thomas  Com- 
pany appears  in  the  character  of  a  wrongdoer,  asking  equity 
where  it  has  not  done  equity:  Hibernia  Nat.  Bank  v.  Lacombe, 
84  N.  Y.  367,  386,  38  Am.  Kep.  518.  General  Statutes,  section 
632,  directs  courts  of  probate,  in  the  settlement  of  estates  of 
insolvent  debtors,  after  providing  for  preferred  claims,  to  order 
all  other  claims  allowed  by  the  commissioners  to  be  paid  pro 
rata,  "subject  to  such  existing  equities  as  may  be  ascertained 
and  decreed  by  the  court,  upon  hearing,  after  public  notice." 
A  similar  rule  must  govern  in  these  proceedings:  Gen.  Stats., 
Bees.  1942,  1965;  Pub.  Acts  1895,  sec.  3,  p.  573;  In  re  Waddell- 
Entz  Co.,  67  Conn.  324.  The  Davies  &  Thomas  Company  not 
only  knew  of  the  decree  appointing  the  receiver,  but  knew,  or 
had  ample  means  of  knowing,  when  the  second  attachment  was 
made,  that  the  property  had  been  transferred  to  the  receiver 
by  a  good  conveyance  at  common  law,  executed  in  furtherance 
of  that  decree.  It  is  not  alleged,  and  cannot  be  presumed  that, 
under  the  law  of  New  York,  such  a  transfer  is  invalid:  Guil- 
lander  v.  Howell,  35  N.  Y.  657;  Hoyt  v.  Thompson,  19  N.  Y. 
207,  224.  A  voluntary  conveyance  of  goods  made  by  the  owner 
at  his  domicile,  in  a  form  which  is  sufficient  there  and  also  at 
common  law,  is  effectual  to  transfer  the  title,  although  they 
may  at  the  time  be  in  another  state,  unless  the  statutes  or  local 
policy  of  that  state  forbid.  The  present  was  from  the  begin- 
ning substantially  a  voluntary  proceeding.  Its  declared  pur- 
pose was  to  carry  out  a  vote  of  the  directors  of  the  defendant 
company  providing  for  winding  It  up  through  the  agency  of  a 
receiver.  Service  of  the  writ  was  accepted  ^'^^  by  the  defend- 
ant, with  a  stipulation  for  its  immediate  return,  and  for  a  hear- 
ing on  the  day  of  its  issue,  upon  the  application  for  a  tem- 
porary receiver.  The  statute  authorizes  the  superior  court,  as 
a  court  of  equity,  to  wind  up  the  affairs  of  any  such  corporation 
and  dissolve  it,  on  the  complaint  of  shareholders  owning  not 
less  than  a  tenth  of  its  capital  stock,  if  it  be  found  that  the 
interests  of  the  shareholders  will  thus  be  best  protected:  Pub. 
Acts  1895,  sec.  1,  p.  571.  The  appointment  of  the  plaintiff  was 
based  upon  such  a  finding.    No  element  of  compulsion  is  die- 
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closed  by  these  proceedings.  If  the  assignment  by  the  defend- 
ant to  the  receiver  had  been  forced  upon  it  at  the  instance  of  a 
creditor,  this  might  have  been  regarded  as  an  in  invitum  pro- 
ceeding: Catlin  V.  Wilcox  Silver-Plate  Co.,  123  Ind.  477,  18  Am. 
St.  Kep.  338.  As  it  is,  that  question  is  not  involved,  for  the 
conveyance  made  to  protect  its  interests,  and  under  a  decree 
which  three-quarters  of  its  shareholders  had  sought  and  none 
opposed,  cannot  fairly  be  regarded  as  other  than  a  voluntary 
one.  It  was  an  exercise  of  the  jus  disponendi  which  is  incident 
to  ownership.  It  placed  the  goods  which  were  its  subject  pre- 
cisely where  the  defendant  wished  to  have  them  placed,  at  the 
disposal  of  one  representing  primarily  all  its  creditors  and  sec- 
ondarily all  its  shareholders.  This  wish  had  been  first  expressed 
by  the  vote  to  wind  up;  then  by  the  consent  to  an  immediate 
hearing  on  a  petition  by  three-quarters  of  the  shareholders  for 
the  appointment  of  a  receiver  to  aid  incarryingout  the  vote; 
then  by  making  no  opposition  to  such  an  appointment,  by  what 
was  virtually  a  consent  decree;  and  finally  by  transferring  to 
him  whatever  title  it  could  to  all  that  it  possessed. 

The  effect  of  such  a  transfer  on  goods  in  another  state  is  not 
to  be  determined  simply  by  the  rule  of  comity  which  is  ap- 
plicable to  extraterritorial  assignments  by  operation  of  law;  but 
rests  on  the  general  principles  of  jurisprudence  as  to  the  right 
of  everyone  to  dispose  of  what  he  owns:  Egbert  v.  Baker,  58 
Conn.  319;  First  Nat.  Bank  t.  Walker,  61  Conn.  154. 

The  Davies  &  Thomas  Company  has  come  into  this  state  ^'^^ 
to  secure,  at  the  hands  of  a  court  of  equity,  the  benefit  of  a 
winding-up  suit,  in  the  course  of  which  it  has  acquired  a  special 
advantage  by  a  seizure  of  assets  of  the  estate  in  another  juris- 
diction, with  actual  notice  of  the  pendency  of  the  action,  and 
equitable  notice  of  the  receiver's  title  under  the  conveyance 
which  has  been  under  consideration.  No  one  can  claim  the 
benefit  of  such  a  proceeding  without  renouncing  every  right 
which  is  inconsistent  with  its  proper  object.  That  object  is, 
primarily,  to  dispose  of  all  the  property  which  the  defendant 
owned  at  the 'Commencement  of  the  suit,  subject  to  existing 
liens  and  lawful  preferences,  for  the  equal  benefit  of  all  its  credi- 
tors. This  cannot  be  accomplished,  if, •without  leave  of  the 
court,  new  liens  can  be  created  upon  it  or  preferences  secured, 
upon  no  new  consideration,  during  the  pendency  of  the  action. 

The  benefit  of  the  first  attachment  can  be  lawfully  retained. 
That  of  the  second  must  be  renounced,  and  the  property  taken 
upon  it  considered,  as  between  the  receiver  and  the  Davies  & 
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Thomas  Company,  as  assets  of  the  estate  which  it  has  wrong- 
fully converted,  and  for  which  it  must  account,  before  it  can 
be  allowed,  to  share  as  a  creditor  in  the  estate.  The  measure 
of  liability  is  the  fair  value  of  the  goods  at  the  date  of  the  attach- 
ment, with  interest:  Oviatt  v.  Pond,  29  Conn.  479.  As  it  had 
no  equitable  right  to  levy  on  them,  it  is  immaterial  that  they 
brought  less  than  their  value -at  the  sheriff's  sale. 

If  the  Davies  &  Thomas  Company  pays  the  amount  above 
stated  to  the  receiver,  it  should  be  admitted  to  prove  its  claim 
upon  its  original  account  against  the  defendant,  less  the  net 
proceeds  of  the  goods  sold  under  the  first  attachment.  In  as- 
certaining such  proceeds,  no  deduction  from  the  gross  amount 
received  from  their  sale  should  be  made  on  account  of  fees  or 
costs  accruing  under  the  second  attachment.  If  it  does  not 
make  -such  payment,  its  claim  should  be  wholly  disallowed:  In 
re  Greeley,  70  Conn.  494;  Cockerell  v.  Dickens,  3  Moore  P.  C.  C. 
9S,  133. 

The  superior  court  is  advised  that  the  Davies  &  Thomas  Com- 
pany is  not  entitled  to  prove  its  claim  against  the  estate  in  the 
hands  of  the  receiver,  unless  it  first  pays  him  the  ^®  amount 
specified  in  the  foregoing  opinion,  and  that,  upon  such  pay- 
ment, it  can  prove  a  claim,  but  only  for  the  original  indebt- 
edness, less  the  net  proceeds  of  the  original  attachment,  ascer- 
tained as  indicated  in  said  opinion. 

No  costs  will  be  taxed  in  this  court  in  favor  of  any  party. 

In  this  opinion  the  other  judges  concurred. 


RECEIVERS— RIGHTS  OF  NONRESIDENT  CREDITORS  TO 
ATTACH  PROPERTY.— A  foreign  receiver  cannot  assert  title  to 
property  within  the  state,  as  against  the  attachment  of  a  resident 
creditor,  especially  when  the  sole  purpose  of  the  receivership  is  to 
enable  the  debtor  to  hinder,  delay,  and  defraud  resident  creditors: 
Grogan  v.  Egbert,  44  W.  Va.  75,  67  Am.  St.  Rep.  763;  Holbrook  y. 
Ford,  153  111.  633,  46  Am.  St.  Rep.  917. 

RECEIVERS  —  ATTACHMENT  A  PTER  APPOINTMENT  — 
RIGHTS  OP  NONRESIDENT  CREDITOR.— The  general  rule  i8» 
that  property  in  the  hands  of  a  receiver  is  not  subject  to  attach- 
ment: Texas  Tnmk  Ry.  Co.  v.  Lewis,  81  Tex.  1,  26  Am.  St.  Rep.  776. 
But,  as  applied  to  foreign  receivers,  the  rights  of  nonresident  attach- 
ing creditors  are  paramount  in  the  courts  of  the  state  where  the 
attachment  is  sued  out  to  those  of  a  receiver  who  was  appointed  by 
the  court  of  another  sttite,  and  whose  appointment  antedates  by 
issuance  of  the  writ  of  attachment:  Catlin  v.  Wilcox  Silver  Plate 
Co.  123  Ind.  477,  18  Am.  St.  Rep.  338;  Humphreys  v.  Hopkins,  81 
Cal.  551,  15  Am.  St.  Rep.  76.  and  note.  But,  see  Pond  v.  Cooke,  45 
Conn.  126,  29  Am.  Rep.  668. 

ASSIGNMENT  FOR  BENEFIT  OP  CREDITORS— CHANGE  OF 
POSSESSION. — As  opposed  to  the  rule  In  the  principal  case,  It  has 
been  held  that  leaving  a  debtor  in  possession  of  his  property  Is  sucli 
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a  benefit  as  vitiates  an  assignment  made  by  bim,  for  the  benefit  of 
his  creditors:  Anderson  v.  Fuller,  McMull.  Eq.  27,  36  Am.  Dec.  290. 
Ooutm,  Pilie  v.  Bacon,  21  Me.  280,  38  Am.  Dec.  259. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— EFFECT.— A 
voluntary  assignment  in  insolvency  for  the  benefit  of  creditors,  If 
valid  where  made,  is  valid  everywhere,  unless  repugnant  to  the  law 
of  the  place  where  property  of  the  insolvent  is  situated,  and  detri- 
mental to  the  rights  of  domestic  creditors  In  the  latter  jurisdiction: 
Haydea  y.  ^ale,  45  La.  Ann.  362,  40  Am.  St  Bep.  232,  and  note. 
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[71  CONHBCTICDT,  369.] 

PLEADING— JOINDER  OF  CAUSES  OF  ACTION.— Several 
cause:!)  of  action  may  be  stated  in  a  single  count,  when  such  causes 
of  action  are  not  separate  and  distinct  from  one  another;  that  is, 
separable  by  some  distinct  line  of  demarcation. 

DAMAGES— EVIDENCE.— All  the  attending  acts  and  dr- 
curastances,  which  accompany  and  give  character  to  an  assault, 
may  be  given  in  evidence  to  enhance  the  damages. 

DAMAGES— MENTAL  SUFFERING.— Mental  as  weU  as 
physical  suffering,  when  properly  alleged,  may  be  proved  as  an  ele- 
ment of  actual  damage,  and  as  naturally  and  directly  resulting  from 
an  assault. 

DAMAGES.— PUNITIVE  damages,  which  are  awarded  with 
the  view  of  punishing  the  defendant  for  his  wrongful  act,  may  be 
recovered  In  Connecticut 

DAMAGES— PUNITIVE— WHEN  ALLOWED.— The  cases  In 
which  punitive  damages  may  be  awarded  are  only  those  actions  of 
tort,  founded  on  the  malicious  or  wanton  misconduct  of  the  defend- 
ant, or  upon  such  culpable  neglect  of  the  defendant  as  is  tanta- 
mount to  malicious  or  wanton  misconduct 

DAMAGES— PUNITIVE.— PRIVATE  CORPORATIONS,  as 
well  as  individuals,  may  for  their  own  acts  become  liable  In  puni- 
live  damages. 

DAMAGES.— EXPENSES  OF  LITIGATION  are  not  an  ele- 
ment of  the  damages,  termed  in  law  actual  or  compensatoiy,  and 
can  only  be  considered  in  those  cases  in  which  exemplary  damages 
may  be  awarded. 

DAMAGES.— THE  AMOUNT  OF  PUNITIVE  DAMAGES 
which  can  be  awarded,  in  a  proper  case,  Is  limited  to  the  expenses 
of  litigation  in  excess  of  taxable  costs. 

DAMAGES— MASTER  AND  SERVANT.— A  master  Is  liable 
for  compensatory  damages  for  injuries  caused  by  the  negligence 
of  the  servant  within  the  scope  of  his  employment. 

DAMAGES— MASTER  AND  SERVANT— AGENCY.— A  prin- 
cipal cannot  be  held  liable  for  exemplary  or  punitive  damages, 
merely  by  reason  of  wanton,  oppressive,  or  malicious  intent  on  the 
part  of  the  agent. 

DAMAGES— PUNITIVE— AGBNCY.—No  recovery  of  ex- 
emplary damages  can  be  had  against  a  principal  for  the  tort  of 
an  agent  or  servant  unless  the  defendant  expressly  authorized  the 
act  as  It  was  performed,  or  approved  it  or  was  grossly  negligent  In 
hiring  the  agent  or  servant 


214  Maisenbacker  v.  Society  Concordia.  [Conn. 

Action  to  recover  damages  for  assault  and  battery,  and  for 
the  wrongful  ejection  of  the  plaintifE  from  a  dance  hall. 

Eugene  C.  Dempsey  and  John  R.  Booth,  for  the  defendant. 

Daniel  Davenport  and  Howard  W.  Taylor,  for  the  plaintiff. 

*'■*  HALL,  J.  The  complaint  alleges  in  substance  that  the 
plaintiff,  having  contracted  with  and  paid  the  defendant  for 
the  privilege  of  dancing  at  a  certain  ball,  was,  by  the  forcible 
^"^^  acts  of  the  defendant's  agents,  prevented  from  exercising 
her  said  right,  and  was  thereby  caused  pain  and  damage. 

The  trial  court  correctly  charged  the  jury  that  the  complaint 
described  two  causes  of  action,  one  for  personal  injury,  and  the 
other  for  a  breach  of  contract.  Under  the  averments  of  the  com- 
plaint, the  plaintiff  would  have  been  entitled  to  a  verdict  upon 
proof  either  that  she  was  forcibly  prevented  from  dancing,  as 
alleged,  or  that  the  defendant's  agents,  without  using  force,  un- 
lawfully deprived  her  of  the  privilege  which  was  granted  to  her 
by  her  contract  with  the  defendant. 

We  have  no  occasion  to  decide  whether  these  two  causes  of 
action  should  have  been  stated  in  separate  counts.  Several 
causes  of  action  may  be  stated  in  a  single  count,  when  such 
causes  of  action  are  not  separate  and  distinct  from  each  other; 
that  is,  separable  from  each  other  'Tsy  some  distinct  line  of 
demarcation":  Craft  Refrigerating  Machine  Co.  v.  Quinnipiac 
Brewing  Co.,  63  Conn.  551,  563.  The  defendant,  not  having 
demurred  to  the  complaint,  has  waived  the  question  whether 
the  two  causes  of  action  were  improperly  joined  in  one  count: 
Practice  Book,  p.  17,  rule  4,  sec.  13. 

Apparently,  no  question  was  made  at  the  trial  but  that  under 
the  pleadings  the  plaintiff,  upon  proof  that  the  defendant's 
agent  forcibly  prevented  her  from  dancing,  became  entitled  to 
a  verdict  for  a  sum  sufficient  to  indemnify  her  for  the  actual 
injuries  she  sustained,  and  which  were  the  direct  and  natural 
consequences  of  the  wrongful  act  complained  of.  The  com- 
plaint alleges  that  in  consequence  of  the  assault  the  plaintiff 
was  deprived  of  the  privileges  of  the  ball,  that  she  suffered 
physical  and  mental  pain  and  anguish,  and  lost  her  earnings 
in  the  trade  at  which  she  had  been  employed.  The  court  in- 
structed the  jury  that  in  determining  the  amount  of  compen- 
satory damages  to  be  awarded  the  plaintiff,  they  might  take  into 
consideration  the  indignity  she  had  suffered  by  an  assault  in 
80  public  a  place,  the  mental  as  well  as  her  physical  suffering 
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which  it  caused  her,  and  such  loss  as  had  been  proved  she  had 
thereby  sustained  from  inability  to  work  at  her  trade. 

"All  the  attending  acts  and  circumstances  which  accompany 
'*''''  and  give  character  to  the  assault  may  be  given  in  evidence 
to  enhance  the  damages'*:  Brzezinski  v.  Tierney,  60  Conn.  55, 
62.  Mental  as  well  as  physical  suffering,  when  properly  alleged, 
may  be  proved  as  an  element  of  actual  damage,  and  as  naturally 
and  directly  resulting  from  an  assault  of  the  character  described 
in  the  complaint:  Qibney  v.  Lewis,  68  Conn.  392,  396;  Seger 
V.  Barkhamsted,  22  Conn.  *290,  *298;  Masters  v.  Warren,  27 
Conn.  *293,  299.  The  defendant  has  no  cause  to  complain  of 
the  charge  of  the  court  with  reference  to  the  elements  which 
go  to  make  up  compensatory  damages. 

The  complaint  alleges  that  the  defendant's  agent,  in  com- 
mitting the  assault,  "addressed  the  plaintrff  in  loud,  threaten- 
ing, and  insulting  language,"  and  that  the  assault  upon  the 
plaintiff  was  "committed  in  a  gross,  wanton,  and  reckless  man- 
ner, and  with  intent  to"  injure  the  plaintiff. 

The  defendant,  in  effect,  requested  the  court  to  charge  the 
jury  that  the  defendant  society  could  not,  upon  the  proof  pre- 
sented, be  held  liable  in  exemplary  damages.  The  court  did 
not  comply  with  this  request,  but  instructed  the  jury  that  in 
case  they  found  that  a  battery  had  been  inflicted  upon  the  plain- 
tiff by  the  defendant's  agent,  "wantonly,  maliciously,  or  in  wan- 
ton disregard  of  the  plaintiff's  rights,"  they  might  add  to  that 
sum  which  they  should  find  sufficient  to  compensate  the  plain- 
tiff for  her  injuries,  "a  sum  as  exemplary  or  punitive  damages,** 
and  might  award  her  as  punitive  damages  such  sum  as  the  jury, 
from  their  "knowledge  of  the  course  of  business  in  the  courts 
of  law  in  this  state,"  should  find  "to  be  her  expense  in  conduct- 
ing this  trial,"  less  the  taxable  costs  which  she  would  recover. 

The  jury  returned  a  verdict  for  the  plaintiff  for  three  hun- 
dred dollars.  "We  have  not  the  evidence  in  the  case  before  us; 
but  from  the  finding  of  facts  and  from  the  charge  of  the  court, 
stating  the  claims  of  the  parties  as  to  the  character  and  extent 
of  the  plaintiff's  injuries,  we  think  the  jury  may,  under  such 
instruction,  have  included  in  their  verdict,  as  an  element  of 
damages,  the  expenses  incurred  by  the  plaintiff  in  conducting 
her  trial,  less  the  taxable  costs;  and  unless  this  is  a  case  in  which 
such  expenses  could  lawfully  be  recovered,  the  '"^^  charge  of 
the  court  was  incorrect  and  a  new  trial  should  be  granted. 

That  a  plaintiff  may,  in  an  action  for  an  assault  and  battery 
and  in  certain  other  actions  of  tort,  recover  certain  damages 
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which  are  not  compensatory  within  the  technical  and  legal  mean- 
ing of  that  word,  but  which  are  awarded  with  the  view  of  pun- 
ishing the  defendant  for  his  wrongful  act,  has  been  settled  in 
^this  state,  beyond  question,  by  a  large  number  of  decisions  ex- 
.i;ending  from  Linsley  v.  Bushnell,  15  Conn.  *225,  38  Am.  Dec. 
79,  to  Gibney  v.  Lewis,  68  Conn.  392. 

The  cases  in  which  punitive  damages  may  be  awarded  are 
only  those  actions  of  tort  "founded  on  the  malicious  or  wan- 
i;on  misconduct  of  the  defendant,"  or  upon  "such  culpable  ne- 
.glect  of  the  defendant"  as  is  "tantamount  to  malicious  or  wan- 
ion  misconduct":  St.  Peter's  Church  v.  Beach,  26  Conn.  *355; 
i;Velch  V.  Durand,  36  Conn.  182,  4  Am.  Eep.  55;  Burr  v.  Plym- 
•outh,  48  Conn.  460.  And  private  corporations,  as  well  as  in- 
dividuals, may  for  their  own  acts  become  liable  in  punitive 
■damages:  Sedgwick  on  Damages,  8th  ed.,  sec.  379;  Merrils  v. 
Tariff  Mfg.  Co.,  10  Conn.  384,  27  Am.  Dec.  682;  Murphy  v. 
3Tew  York  etc.  E.  R.  Co.,  29  Conn.  496. 

The  expenses  of  litigation  are  not  an  element  of  the  damages 
termed  in  law  actual  or  compensatory  damages;  "they  are  not 
the  natural  and  proximate  consequence  of  the  wrongful  act," 
and  they  can  only  be  considered  by  the  jury  in  those  cases  in 
-which  exemplary  damages  may  be  awarded:  St.  Peter's  Church 
•V.  Beach,  26  Conn.  355;  Piatt  v.  Brown,  30  Conn.  336;  Mason 
■V.  Hawes,  52  Conn.  12,  52  Am.  Eep.  552;  Gibney  v.  Lewis,  68 
<Conn.  392.  Such  expenses  in  excess  of  taxable  costs,  in  cases 
in  which  they  may  be  considered,  limit  the  amount  of  punitive 
damages  which  can  be  awarded:  "Wilson  v.  Granby,  47  Conn.  59, 
36  Am.  Eep.  51;  Burr  v.  Plymouth,  48  Conn.  460.  In  cases 
where  they  may  be  considered,  it  is  not  usual  to  prove  the  ex- 
penses of  litigation  actually  incurred,  but  the  court  may  admit 
relevant  evidence  for  that  purpose:  Bennett  V.  Gibbons,  55 
<3onn.  450. 

The  case  before  us,  as  shown  by  the  record,  is  not  one  in 
•which  the  defendant  society  could  be  held  liable  in  punitive 
damages.  The  defendant  is  a  corporation.  The  alleged  assault 
^'^®  was  committed  by  a  floor  manager  "appointed  by  the  de- 
fendant to  have  the  regulation  and  charge  of  the  dancing"  at 
a  ball  given  by  the  defendant.  The  assault  which  the  court 
instructed  the  jury  would,  if  found  to  have  been  committed 
and  to  have  been  inflicted  wantonly  and  maliciously,  entitle  the 
plaintiff  to  exemplary  damages,  was  the  putting  of  his  hand  by 
one  of  the  floor  managers  upon  the  plaintiff's  shoulder  "rudely, 
insolently,  or  angrily,"  and  while  she  was  upon  the  ballroom 
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floor,  "at  the  same  time  telling  her  that  she  corld  not  dance 
there,  and  that  she  was  not  a  fit  person  to  be  there."  If  these 
facts  are  sufficient  to  show  that  the  act  of  the  agent  was 
malicious  or  wanton,  they  do  not  prove  that  the  principal  in 
any  way  participated  in  such  malicious  or  wanton  misconduct. 
As  its  agent  was  acting  within  the  scope  of  his  employment,  the 
law  compels  the  defendant  to  compensate  the  plaintiff  for  the 
injuries  she  has  sustained  from  the  wrongful  acts  of  the  agent, 
but  it  does  not  punish  the  defendant  for  the  malicious  purpose 
or  intent  which  prompted  the  agent's  conduct. 

To  render  the  principal  liable  in  exemplary  damages  for  the 
acts  of  his  agent  in  the  course  of  his  employment,  but  done 
with  such  malicious  intent,  some  misconduct  of  the  former  be- 
yond that  which  the  law  implies  from  the  mere  relation  of 
principal  and  agent,  must  be  shown.  It  is  not  claimed  that  the 
defendant  society  directed  the  floor  manager  to  remove  the  plain- 
tiff, or  to  act  toward  any  person  in  the  manner  in  which  it  is 
alleged  he  did,  or  that  the  defendant  has  since  adopted  or  ap- 
proved of  his  action. 

In  Cleghom  v.  New  York  etc.  R.  R.  Co.,  56  K  Y.  44,  47, 
15  Am.  Rep.  375,  Chief  Justice  Church,  in  delivering  the  opin- 
ion of  the  court,  says:  "For  injuries  by  the  negligence  of  a  ser- 
vant while  engaged  in  the  business  of  the  master,  within  the 
scope  of  his  employment,  the  latter  is  liable  for  compensatory 
damages;  but  for  such  negligence,  however  gross  or  culpable, 
he  is  not  liable  to  be  punished  in  punitive  damages  unless  he 
is  also  chargeable  with  gross  misconduct." 

In  the  case  of  Lake  Shore  etc.  Ry.  Co.  v.  Prentice,  147  U.  S. 
101,  107,  in  which  this  question  is  very  fully  discussed  ^®**  and 
the  decisions  in  both  the  federal  and  state  courts  upon  this  sub- 
ject reviewed,  Mr.  Justice  Gray,  speaking  for  the  court,  laid 
down  the  rule  as  deducible  from  the  authorities,  that  "guilty 
intention  upon  the  part  of  the  defendant  is  required  in  order 
to  charge  him  with  exemplary  or  punitive  damages Ex- 
emplary or  punitive  damages,  being  awarded,  not  by  way  of 
compensation  to  the  sufferer,  but  by  way  of  punishment  of  the 
offender,  and  as  a  warning  to  others,  can  only  be  awarded  against 
one  who  has  participated  in  the  offense.  A  principal,  therefore, 
though  of  course  liable  to  make  compensation  for  injuries  done 
by  his  agent  within  the  scope  of  his  employment,  cannot  be 
held  liable  for  exemplary  or  punitive  damages,  merely  by  reason 
of  wanton,  oppressive,  or  malicious  intent  upon  the  part  of  the 
agent." 
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In  1  Sedgwick  on  Damages,  eighth  edition,  sections  378  and 
380,  the  author,  after  citing  very  fully  the  conflicting  authori- 
ties in  different  jurisdictions  upon  this  question,  says:  "It  is  the 
better  opinion  that  no  recovery  of  exemplary  damages  can  be 
had  against  a  principal  for  the  tort  of  an  agent  or  servant,  unless 
the  defendant  expressly  authorized  the  act  as  it  was  performed, 
or  approved  it,  or  was  grossly  negligent  in  hiring  the  agent  or 
servant." 

In  the  case  at  bar,  as  it  appears  by  the  record  before  us,  we 
think  compensation  for  the  injury  suffered  was  the  full  measure 
of  the  defendant's  responsibility,  and  that  there  was  error  in 
charging  the  jury  that  they  might  award  the  plaintiff  as  puni- 
tive damages  the  expenses  of  trial  in  excess  of  taxable  costs,  and 
in  not  charging  upon  the  subject  of  punitive  damages  as  re- 
quested by  defendant. 

Error  and  new  trial  granted. 

In  this  opinion  the  other  judges  concurred. 

DAMAGES— MENTAL  SUFFERING.— When  damages  for  men- 
tal suffering  are  allowed,  see  Summerfield  v.  Western  Union  Tel. 
Co.,  87  Wis.  1.  41  Am.  St.  Rep.  17.  The  mental  suffering  must  be 
connected  with  physical  injury,  or  injury  to  property:  Gulf  etc.  Ry. 
Co.  V.  Trott,  86  Tex.  412,  40  Am.  St.  Rep.  866.  The  mental  suffer- 
ing must  be  the  direct  and  natural  consequences  of  the  wrong:  Lar- 
son V.  Chase,  47  Minn.  307,  28  Am.  St.  Rep.  370.  See,  generally,  the 
note  to  West  v.  Western  Union  Tel.  Co.,  7  Am.  St.  Rep.  534. 

DAMAGES.— PUNITIVE  DAMAGES  are  given  by  way  of  pun- 
ishment for  the  wrong  inflicted:  Spellraan  v.  Richmond  etc.  R.  R. 
Co.,  35  S.  C.  475,  28  Am.  fet.  Rep.  858,  and  monographic  note  thereto. 
Exemplary  damages  are  given  where  the  injury  for  which  an  ac- 
tion is  brought  has  been  caused  by  recklessness,  wantonness,  will- 
fulness, or  malice,  or  has  happened  through  gross  negligence.  Or- 
dinary negligence  is  not  ground  for  punitive  damages:  Mack  v. 
South  Bound  R.  R.  Co.,  52  S.  C.  323,  68  Am.  St.  Rep.  913. 

DAMAGES— PUNITIVE. -CORPORATIONS  may  become  liable 
for  exemplary  damages,  but  the  cases  on  this  question  are  in  con- 
flict: Note  to  Spellman  v.  Richmond  etc.  R.  R.  Co.,  28  Am.  St.  Rep. 
876;  Missouri  etc  Ry.  Co.  v.  Richmond,  73  Tex.  568,  15  Am.  St.  Rep. 
794. 

DAMAGES— PUNITIVE— MASTER  AND  SERVANT.— Punitive 
damages  will  not  be  allowed,  as  against  a  principal,  unless  he  par- 
ticipfited  in  the  wrongful  act  of  his  agent,  expressly  or  impliedly 
authorizing  or  approving  it,  either  before  or  after  it  was  committed, 
80  that  he  becomes  particeps  criminis  of  his  agent's  act:  Hagan  v. 
Providence  etc.  R.  R.  Co..  3  R.  I.  88,  62  Am.  Dec.  377,  and  mono- 
graphic note  thereto,  discussing  the  question:  Cleghorn  v.  New  York 
Cent.  etc.  R.  R.  Co.,  56  N.  Y.  44,  15  Am.  Rep.  375. 

DAMAGES  —  PUNITIVE  —  AMOUNT.  —  Exemplary  damages 
would  seem  to  mean,  in  the  ordinary  and  proper  sense  of  the  word, 
such  damages  as  would  be  a  good  round  compensation,  and  an  ade- 
quate recompense  for  the  injury  sustained,  and  such  as  might  serve 
as  a  wholesome  example  to  others  in  like  cases:  Freidenheit  v.  Ed- 
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mundson,  36  Mo.  227,  88  Am.  Dec.  141;  Pittsburgh  etc.  Ry.  Co  v. 
Lyon,  123  Pa.  St  140,  10  Am.  St  Rep.  517;  Ross  v.  Leggett  01 
Mich.  445,  1  Am.  St  Rep.  608. 

DAMAGES — EVIDENCE.— In  ascertaining  the  measure  of  dam* 
ages  in  an  action  on  the  case  for  an  injury  to  property,  all  the  cir- 
cumstances connected  with  the  injury  are  proper  to  be  considered 
by  the  jury:  Ottawa  Gas  etc.  Co.  v.  Graham,  28  111.  73.  81  Am.  Dec. 
263^ 


Wobdin's  Appeal. 

(71  CONNBCTICTTT,  631.] 

TRUSTS— EXPENSES  CHARGEABLE  TO  INCOME.— Rea- 
sonable expenses  in  &  foreclosure  suit  are  ordinary  expenses  at- 
tending the  administration  of  a  trust  estate,  and  are  properly  de- 
ducted from  the  fruits  belonging  to  the  party  in  immediate  enjoy- 
ment of  the  equitable  estate. 

LIFE  TENANT  AND  REMAINDERMAN— LIABILITIES 
OF.— It  is  the  nature,  object  and  result,  rather  than  the  amount  of  an 
expenditure,  which  usually  determines  whether  It  is  chargeable  to 
a  life  tenant  or  to  the  remainderman. 

TRUSTS— EXPENSES  CHARCiEABLE  TO  INCOME.— How- 
ever large,  if  properly  and  reasonably  incident  to  the  management 
of  the  estate  in  behalf  of  the  party  equitably  entitled  to  the  ac- 
cruing income,  and  not  resulting  in  a  direct  increase  of  the  princi- 
pal fund,  nor  in  substitutions  which  vary  the  items  of  which  that 
is  composed,  a  trustee's  charges  and  disbursements  are,  they  are,  un- 
der ordinary  circumstances,  payable  from  its  income,  if  that  be 
sufficient  for  the  purpose,  unless  it  be  otherwise  provided  by  the 
terms  of  the  trust. 

TRUSTS— EXPENSES.— AN  ASSESSMENT  for  asphalting 
the  street  in  front  of  land  belonging  to  a  trust  estate  should  be  paid 
out  of  the  income  from  the  estate,  in  the  absence  of  evidence  show- 
ing that  the  Improvement  was  of  a  permanent  character. 

Appeal  from  an  order  and  decree  of  the  court  of  probate,  ap- 
proving the  account  of  a  testamentary  trustee  in  charging  cer- 
tain items  of  expense  to  the  income  rather  than  the  corpus  of 
the  trust  fund.  The  items  of  expense  were,  one  hundred  and 
forty-seven  dollars  for  the  trustee's  time  and  expense  in  making 
a  trip  to  Iowa  to  examine  property  upon  which  the  estate  held 
a  mortgage  and  other  property  which  had  been  offered  in  ex- 
change for  the  mortgage,  one  hundred  and  seventy-five  dollars 
for  money  paid  for  legal  expenses  incident  to  the  foreclosure  of 
a  mortgage,  and  one  hundred  and  twelve  dollars  for  money  paid 
to  satisfy  a  lien  for  a  city  assessment  laid  for  asphalting  a  street 
in  front  of  land  belonging  to  the  trust. 

Stiles  Judson,  Jr.,  for  the  appellant. 

Howard  H.  Knapp,  for  the  appellee. 
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^^"^  BALDWIN,  J.  It  was  the  duty  of  the  trustee  to  protect 
his  interest  under  the  Iowa  mortgage.  He  was  properly  allowed 
to  deduct  from  the  income  otherwise  payable  to  Dr.  Wordin  the 
amount  of  his  reasonable  expenses  in  prosecuting  the  foreclosure 
suit  brought  by  his  predecessor  and  pending  at  the  time  of  his 
appointment,  as  well  as  for  those  incident  to  his  personal  in- 
vestigation of  the  mortgaged  property  and  of  that  which  had 
been  offered  to  him  in  exchange  for  it.  They  were  expenses 
attending  the  administration  of  the  trust  in  ordinary  course; 
and  ordinary  expenses  of  administration  are  properly  deducted 
from  the  fruits  belonging  to  the  party  in  immediate  enjoyment 
of  the  equitable  estate.  That  these  were  large,  either  as  consid- 
ered by  themselves  or  in  comparison  with  the  value  of  the  mort- 
gaged property,  did  not  tend  to  prove  that  they  were  of  such 
an  extraordinary  character  as  to  make  them  a  charge  on  the  cor- 
pus of  the  trust  estate.  Evidence  to  that  effect  would  have  been 
pertinent,  as  was  intimated  by  the  trial  court,  to  show  that  the 
expenditures  should  not  Imve  been  made  at  all,  because  the 
asset  was  not  worth  what  it  would  cost  to  protect  and  preserve 
it;  but  none  was  offered  having  such  a  purpose  in  view.  It  is 
the  nature,  object,  and  result,  rather  than  the  amount  of  an 
expenditure,  which  usually  determines  whether  it  is  chargeable 
to  a  life  tenant  or  to  the  remainderman.  However  large,  if 
properly  and  reasonably  incident  to  the  management  of  the 
estate  in  behalf  of  the  party  equitably  entitled  to  the  accruing 
income,  and  not  resulting  in  a  direct  increase  of  the  principal 
fund,  nor  in  substitutions  which  vary  the  items  of  which  that 
is  composed,  a  trustee's  charges  and  disbursements  are,  under 
ordinary  circumstances,  payable  from  its  income,  if  that  be  suffi- 
cient for  the  purpose,  ^^  unless  it  be  otherwise  provided  by 
the  terms  of  the  trust:  Guthrie  v.  Wheeler,  51  Conn.  207. 

The  same  considerations,  in  the  main,  apply  to  the  assess- 
ment for  an  asphalt  pavement  in  Bridgeport  in  front  of  land 
belonging  to  the  trust.  The  trustee  was  under  a  legal  obliga- 
tion for  its  payment:  Nichols  v.  Bridgeport,  23  Conn.  189,  60 
Am.  Dec.  636;  Gen.  Stats.,  sec.  3901.  Had  the  improvement 
been  shown  to  be  of  a  permanent  character,  an  equity  might 
have  arisen  to  an  apportionment  of  the  expense  between  the 
life  tenant  and  the  devisee  in  remainder,  or  for  decreeing  the 
payment  of  the  lien  out  of  the  principal  of  the  fund,  and  an 
annual  charge  thereafter  of  the  interest  on  such  payment  against 
the  income  otherwise  going  to  Dr.  Wordin:  Pljonpton  v.  Bos- 
ton Dispensary,  106  Mass.  544.    But  in  the  absence  of  evidence 
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to  show  that  this  particular  pavement  had  especial  qualities  of 
durability,  the  superior  court  might  properly  take  judicial  notice 
of  the  usual  effect  of  time  and  use  in  our  climate  upon  asphalt 
on  the  streets  of  a  populous  city.  The  life  tenant  is  a  man  of 
middle  age.  The  tables  of  mortality  indicate  that  he  may  out- 
last the  pavement,  and  the  added  value  which  it  gives  to  the 
land  be  entirely  exhausted  in  increasing  the  income  which  he 
enjoys.  Eemaindermen  are  not  ordinarily  chargeable  for  un- 
certain and  conjectural  benefits,  which  they  may  never  receive. 

The  will  under  which  the  trust  now  in  question  was  consti- 
tuted contains  nothing  to  vary  the  general  rule.  It  is  plain 
that  a  principal  object  of  the  testator  was  to  provide  for  the 
ultimate  accumulation  of  a  fund  of  the  value  of  one  million 
dollars,  for  charitable  purposes.  This  fund  was  to  be  kept  for- 
ever intact,  the  income  to  be  held  back  from  time  to  time  to 
replace  losses,  should  such  occur.  The  trust  for  his  daughters 
was  to  terminate  with  their  lives,  and  the  half  of  the  estate 
held  for  their  benefit  was  to  pass  into  the  charitable  bequest. 
Should  either  of  his  sons  die  without  male  issue,  the  share 
otherwise  given  to  such  issue  was  also  to  go  in  the  same  direc- 
tion. The  trust  in  favor  of  each  of  his  four  children  respects 
only  "net"  income  of  the  share  set  apart  for  that  purpose. 
The  prior  trust  in  favor  of  his  wife,  under  which  "^^^  she  had 
the  benefit  for  her  life  of  the  entire  residuary  estate,  gave  her 
the  balance  of  the  accruing  "rents,  dividends,  and  interest," 
after  payment  by  the  executors  of  "the  legal  taxes,  insurance, 
and  necessary  repairs  on  the  buildings,  and  their  legitimate 
expenses."  These  words  may  fairly  be  taken  to  indicate  what 
the  testator  regarded  as  constituting  "net  income.** 

In  creating  the  life  estate  in  joint  tenancy  in  favor  of  his 
daughters  in  part  of  the  homestead,  after  his  wife's  decease,  he 
was  careful  to  provide  that  his  executors  were  "to  pay  legal 
taxes  and  assessments  thereon,  and  keep  the  same  in  repair, 
out  of  any  funds  belonging  to  my  estate  during  said  term.** 
Here  "assessments'*  are  classed  with  taxes  and  repairs  as  charges 
which  it  was  necessary  to  meet  in  order  to  assure  to  the  life 
tenants  the  "free  and  unmolested  use**  of  the  premises,  and 
which  were  to  be  paid  from  the  general  residuary  estate, 
whether  they  occupied  the  house  as  a  residence  for  themselves^ 
or  let  it  and  took  the  rent. 

Had  the  offer  of  an  exchange  for  the  Iowa  mortgage  been 
accepted  by  the  trustee,  it  may  be  that  the  property  thus  ac- 
quired to  replace  it  would  have  been  a  proper  subject  of  appor- 
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tionment,  and  that  it  might  have  heen  equitahle  to  charge  the 
expenses  of  the  western  trip  in  whole  or  in  part  upon  the  cor- 
pus of  the  trust.  The  same  might  have  been  true  if  the  decree 
of  foreclosure  had  not  been  set  aside.  But  as  things  were, 
neither  the  decree  nor  the  unaffected  exchange  brought  any- 
thing new  to  the  estate  or  added  to  its  amount. 

The  appellant  claimed  before  the  superior  court  that  it  was 
the  duty  of  the  trustee  to  convert  the  defaulted  mortgage  into 
productive  property  at  the  expense  of  the  corpus  of  the  estate. 
This  raises  a  question  not  in  the  case.  The  foreclosure  may 
have  been  brought  and  prosecuted  simply  as  the  best  means 
of  exacting  payment  of  the  interest  in  arrears.  There  has  as 
yet  been  no  conversion  of  the  security  into  any  other  form  of 
investment.  Should  one  be  hereafter  effected,  the  occasion  will 
then  first  arise  for  determining,  in  view  of  all  the  attending 
circumstances,  what  equity  may  require:  In  re  Tuttle,  49  N.  J. 
Eq.  259;  Greene  v.  ^^  Greene,  19  K.  I.  619,  622;  In  re  Park's 
Estate,  173  Pa.  St.  190.  It  does  not  now  appear  that  any  loss 
of  principal  has  been  incurred.  It  may  be  that  the  interest  in 
default  will  yet  be  collected  and  the  mortgage  preserved  intact. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 

ESTATES— WHAT  CHARGEABLE  TO  LIFE  TENANT  AND 
REMAINDERMAN. — A  special  assessment  for  a  local  and  per- 
manent improvement  should  be  borne  ratably  by  the  life  tenant 
and  remainderman  in  proportion  to  the  benefit  accruing  to  each, 
where  such  improvement  increases  the  value  of  the  remainder;  but 
a.  special  assessment  for  an  improvement  of  a  temporary  character 
should  be  borne  by  the  life  tenant:  Huston  v.  Tribbetts,  171  111.  547, 
63  Am.  St.  Rep.  275,  and  note;  Thurston  v.  Dickinson,  2  Rich.  Eq. 
317,  46  Am.  Dec.  56.  Taxes  and  repairs  are  paid  by  the  life  tenant 
out  of  the  rents  and  profits  from  the  estate:  St.  Paul  Trust  Co.  v. 
Mintzer,  65  Minn.  124,  60  Am.  St.  Rep.  444,  and  note.  Where  prop- 
erty Is  subject  to  an  encumbrance,  the  tenant  in  possession  may 
be  required  to  pay  the  current  interest  out  of  the  income  from  the 
property:  Note  to  Allen  v.  De  Groodt,  14  Am.  St.  Rep.  634;  Smith 
V.  Barham,  2  Dev.  Bq.  420,  25  Am.  Dec.  721. 


Bennett  v.  Lathrop. 

[71  Connecticut,  618.] 

ASSOCIATIONS— VOLUNTARY— MEMBERSHIP.— That  a 
person  accepted  the  proposal  of  a  voluntary  association  to  become 
a  member  and  to  manage  its  polo  team,  it  being  understood  that  he 
should  participate  in  the  profits  and  losses  equally  with  the  other 
members,  Is  sufficient  to  prove  him  a  member  of  the  association. 

ASSOCIATIONS— LIABILITY  OF  MEMBERS.— The  mem- 
bers of  a  voluntary  association  are  individually  liable  for  an  in- 
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debtedness  incurred  in  the  business  for  wliich  it  was  organized, 
during  the  time  of  their  membership,  although  they  did  not  agree 
to  become,  nor  did  they  hold  themselves  out  as,  partners,  or  as 
personally  responsible,  and  although  the  creditors  gave  credit  to  the 
associate  name. 

JUDGMENT— ASSIGNMENT.— The  assignee  of  a  Judgment, 
which  is  vacated  on  appeal,  takes  no  interest  under  the  assign- 
ment. 

Action  to  recover  wages.  Judgment  against  all  the  defend- 
ants. Appeal  by  Heineman  alone  to  court  of  common  pleas. 
The  judgment  of  the  justice's  court  was  assigned  to  the  plain- 
tiff's counsel,  Mr.  Fowler,  in  trust  to  pay  the  avails  of  the 
judgment  to  a  creditor  of  the  plaintiff,  Bennett,  after  payment 
to  Fowler  of  his  fees  and  disbursements. 

Cornelius  J.  Danaher,  for  the  defendant  (appellant). 

Oswin  H.  D.  Fowler,  for  the  plaintiff  (appellee). 

®^*  HALL,  J.  The  Lakeview  Athletic  Club  consisted  orig- 
inally of  five  or  six  of  the  defendants,  who  had  associated  them- 
selves together  under  that  name  for  the  purpose  of  employing 
and  managing  a  polo  team  for  profit  and  pleasure. 

The  trial  court  has  found  that  said  members  agreed  to  receive 
the  defendant  Heineman  as  a  member,  upon  his  own  applica- 
tion, and  to  make  him  manager  of  the  team;  and  that  having 
been  notified  of  said  action  he  accepted  the  proposal  and  became 
a  member,  it  being  understood  by  all  the  parMes  that  he  should 
participate  in  the  profits  and  losses  equally  with  the  other  mem- 
bers. Upon  these  facts  the  court  was  justified  in  holding  that 
Heineman  was  a  member  of  the  association. 

The  indebtedness  to  the  plaintiff's  several  assignors  having 
been  incurred  by  the  association  in  carrying  on  the  business  for 
which  it  was  organized,  and  having  been  contracted  by  those 
in  authority,  while  Heineman  was  a  member  of  the  club,  he,  like 
the  other  members,  became  individually  liable  for  those  debts, 
though  they  did  not  hold  themselves  out  to  be  partners  or  to 
be  individually  liable,  and  although  there  was  no  agreement 
between  themselves  that  they  should  be  partners  or  should  be- 
come personally  liable  for  the  debts  of  the  club,  and  although 
the  players  so  employed  gave  credit  to  the  associate  name: 
Davison  v.  Holden,  55  Conn.  103,  3  Am.  St.  Rep.  40. 

The  omission  in  the  complaint  of  the  averment,  required  by 
statute,  that  the  plaintiff  was  the  actual  and  bona  fide  owner 
of  the  several  choses  in  action,  was  a  formal  defect  of  pleading 
which  could  only  have  been  taken  advantage  of  by  demurrer: 
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Wall  V.  Toomey,  52  Conn.  35,  39;  Trowbridge  v.  True,  52  Conn. 
190,  52  Am.  Eep.  579;  Merwin  v.  Richardson,  52  Conn.  223; 
Donaghne  v.  Gaffy,  53  Conn.  43. 

If  the  assignment  to  plaintiff's  attorney  had  been  of  the  orig- 
inal right  of  action,  instead  of  the  judgment,  the  plaintiff  would 
still,  from  the  purpose  and  nature  of  the  assignment,  have  re- 
tained sufficient  interest  in  it  to  enable  him  to  maintain  the 
suit:  Saugatuck  Bridge  Co.  v.  Westport,  39  Conn.  337,  349. 
But  the  assignment  to  Mr.  Fowler  was,  in  fact,  of  the  judgment 
rendered  by  the  justice  of  the  peace,  and  that  judgment,  in  so 
far  as  it  affected  the  defendant  Heineman,  ^^"^  haying  been 
vacated  by  the  appeal  to  the  court  of  common  pleas,  Mr.  Fowler 
had  thereafter  under  the  assignment  no  interest  in  any  claim 
against  Heineman. 

-  The  telegram  sent  by  Heineman  to  Smith  was  properly  re- 
ceived in  evidence  for  the  purpose  for  which  it  was  offered.  It 
tended  to  prove  that  Heineman,  in  employing  players  and  act- 
ing as  a  manager  of  the  polo  team,  was  performing  duties  which 
were  rather  those  of  a  member  of  the  association  than  of  a  mere 
player  of  the  team. 

We  are  unable  to  see  how  the  defendant  was  injured  by  the 
failure  of  the  court  to  consider  the  plaintiff's  motion  to  open 
the  case  for  the  presentation  of  further  evidence. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 

ASSOCIATIONS— VOLUNTARY— LIABILITY  OP  MEMBERS. 
Members  of  a  committee  of  a  voluntary  association  are  individually 
liable  on  a  contract  made  by  a  subcommittee  of  their  numbers,  un- 
der autlioiity  delegated  by  the  whole  committee,  with  one  who  con- 
tracted on  the  credit  of  the  committee  personally,  and  not  of  the 
association,  although,  in  making  the  contract,  the  subcommittee  as- 
sumed to  act  as  officers  of  the  association:  Predendall  v.  Taylor, 
23  Wis.  538,  99  Am.  Dec.  203,  and  note;  Davison  v.  Holden,  55  Conn. 
103,  3  Am.  St.  Rep.  40,  and  note.  See  the  extended  note  to  Otto 
V.  Journeyman  Tailors'  etc.  Union,  7  Am.  St.  Rep.  161. 

JUDGMENT— ASSIGNMENT.— A  judgment  recovered  In  an  ac- 
tion for  a  tort  is  not  assignable  before  it  comes  into  being,  that 
is,  before  It  has  been  rendered  or  entered  up,  although  a  verdict 
has  been  returned  upon  which  judgment  can  be  and  Is  afterward 
signed:  Gamble  v.  Central  R.  R.  etc.  Co.,  80  Ga.  595,  12  Am.  St. 
Rep.  276. 
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Bartram  v.  Sharon. 

[71  CONNKCTICDT,  686.] 

NEGLIGENCE,  WHAT  IS.— One  cannot  be  guilty  of  negli- 
gence, unless  through  some  act  or  omission  of  his  own,  or  through 
that  of  his  servant  or  agent. 

NEGLIGENCE.— WHEN  THE  CULPABLE  NEGLIGENCE 
of  each  of  two  persons  is  the  proximate  cause  of  injury  to  another, 
the  injured  party  may  recover  his  whole  damage  from  either  or 
both  of  the  wrongdoers. 

NEGLIGENCE— CONTRIBUTORY— BURDEN  OF  PROOF. 
In  Connecticut,  in  actions  based  upon  negligence,  the  burden  of 
proof  is  upon  the  plaintlft  to  show  the  use  of  ordinary  care  upon 
his  part. 

HIGHWAYS— DUTY  TO  MAINTAIN.— The  duty  Imposed 
upon  towns  to  construct  and  maintain  highways  is  a  governmental 
duty,  for  a  violation  of  which  no  action  lies  by  a  private  Individual, 
unless  authorized  by  statute. 

HIGHWAYS— DEFECTS  IN— ACTION  FOB  INJURIES  BY. 
—A  STATUTE,  providing  that  any  person  injured  by  means  of  a 
defective  road  or  bridge  may  recover  damages  therefor,  Is  penal 
in  its  nature,  and  must  be  strictly  construed. 

HIGHWAYS— LIABILITY  OF  TOWNS.— If  there  are  two 
efficient,  independent  proximate  causes  of  an  injury  sustained  by 
a  traveler  upon  a  highway,  the  primary  cause  being  one  for  which 
the  town  is  not  responsible,  and  the  other  being  a  defect  in  such 
highway,  the  injury  cannot  be  said  to  have  been  received  through 
such  defect,  and  the  town  is  not  liable  therefor. 

HIGHWAYS— INJURY  BY  DEFECT  IN  — STATUTORY 
CONSTRUCTION. — A  traveler  on  a  highway  cannot  be  injured 
through  a  defect  in  the  highway,  within  the  meaning  of  a  statute 
giving  a  right  of  action  against  a  town  for  an  injury  caused  by  a 
defective  road  or  bridge,  when  the  culpable  negligence  of  a  fellow 
traveler  is  a  proximate  cause  of  his  injury. 

HIGHWAYS- -DEFECTS    IN— INJURY    CAUSED    BY.— An 

Injury  caused  by  tlie  culpable  ucgligence  of  a  traveler,  whether  to 
himself  or  to  another,  noes  not  happen  by  means  of  or  through  a 
defect  in  the  highway,  even  if  such  defect  were  a  concurring  cause. 

Action  to  recover  damages  for  personal  injuries  claimed  to 
have  been  caused  by  a  defective  highway.  Judgment  for  the 
plaintiffs.  The  plaintiff,  Mrs.  Bartram,  was  a  gratuitous  pas- 
senger on  the  wagon  of  Mr.  St.  John,  who  drove  his  own  team. 
The  wagon,  in  going  over  a  stone  sluice,  ran  off  the  end  of  it, 
and  was  overturned,  by  reason  of  which  the  plaintiff  was  in- 
jured. The  evening  was  dark,  but  Mr.  St.  John  was  familiar 
with  and  could  see  the  road.  The  highway  was  defective,  and 
the  town  had  neglected  to  repair  the  defect.  Mr.  St.  John  was 
negligent  in  driving,  and  this,  coupled  with  the  defect  in  the 
highway,  caused  the  injury. 
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Arthur  D.  Warner  and  Leonard  J.  Nickerson,  with  whom  was 
James  Huntington,  for  the  defendant. 

Donald  T.  Warner  and  Howard  F.  Landon,  for  the  plaintiffs. 

«88  HAMEESLEY,  J.  The  facts  found  by  the  trial  court 
do  not  support  the  judgment,  whatever  view  may  be  taken  of 
the  other  rulings  claimed  as  erroneous.  It  is  certainly  true 
that  one  cannot  be  guilty  of  negligence,  unless  through  some 
act  or  omission  of  his  own  or  through  that  of  his  servant  or 
agent:  The  Bemina,  L.  E.  12  Prob.  Div.  58;  Little  v.  Hackett, 
116  U.  S.  366;  Eandolph  v.  O'Eiordon,  155  Mass.  331,  336, 
The  obiter  dictum  cited  from  Peck  v.  New  York  etc.  B.  E.  Co., 
60  Conn.  379,  392,  does  not  affect  this  settled  law.  It  is  also 
true  that  when  the  culpable  negligence  of  each  of  two  persons 
is  the  proximate  cause  of  injury  to  another,  the  injured  party 
may  recover  his  whole  damage  from  either  or  both  of  the  wrong- 
doers: Burrows  v.  March  Gas  etc.  Co.,  L.  E.  5  Ex.  67,  71;  Carste- 
sen  V.  Stratford,  67  Conn.  428,  435.  This  conclusion  is  based 
upon  the  conmion  law  of  negligence.  By  that  law  every  per- 
son is  bound  to  exercise  ordinary  care  in  respect  to  his  acts  or 
omissions  that  may  endanger  others.  If  he  neglects  to  use  this 
ordinary  care  he  is  legally  in  fault;  he  violates  a  legal  duty 
which  he  owes  to  each  person  who  may  be  exposed  to  the  dan- 
ger; that  person  has  a  correlative  right  to  the  performance  of 
such  duty  and,  if  injured  through  such  fault  as  the  proximate 
cause,  he  has  a  right  of  action  to  recover  damages  of  the  wrong- 
doer. The  party  injured,  however,  is  subject  to  the  same  law. 
He  owes  the  same  duty  of  ordinary  care.  If  he  violates  that 
duty  he  is  likewise  in  fault;  and  the  person  damaged  through 
his  fault  has  a  right  of  action  against  him.  When,  therefore, 
mutual  damage  is  the  result  of  the  concurrent  fault  of  two  per- 
sons, each  has  *®®  suffered  for  the  other's  wrong.  The  equi- 
table rule  is  that  each  should  suffer  in  damages  in  proportion 
to  his  wrong.  This  rule  is,  under  certain  circumstances,  ap- 
plied in  courts  of  admiralty:  Woodrop-Sims,  2  Dod.  83,  85.  It 
ifl  to  a  certain  extent  applied  at  law  in  some  states,  under  the 
questionable  theory  of  "comparative  negligence":  Chicago  etc. 
Ry.  Co.  v.  Gretzner,  46  111.  74,  83;  Union  Pac.  Ry.  Co.  v.  Eol- 
lins,  5  Kan.  167,  180;  Augusta  etc.  R.  R.  Co.  v.  McElmurry, 
24  Ga.  75,  80.  It  has  more  or  less  influenced  the  results  reached 
in  many  decisions.  But  courts  of  law  do  not  administer  such 
equitable  rule.    In  Heil  v.  Glanding,  42  Pa.  St.  493,  499,  82 
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Am.  Dec.  537,  the  opinion  of  the  court,  delivered  by  Justice 
Strong,  gives  as  the  reason,  "that  the  law  cannot  measure  how 
much  the  damage  suffered  is  attributable  to  the  plaintiff's  own 
fault."  In  The  Bernina,  L.  R.  12  Prob.  Div.  89,  Lindley,  L.  J., 
says:  **But  why  in  such  a  case  the  damages  should  not  be  ap- 
portioned, I  do  not  profess  to  understand.  However,  as  already 
stated,  the  law  on  this  point  is  settled."  Perhaps  the  main 
reason  is  that  a  trial  by  jury  is  unfitted  for  the  safe  adminis- 
tration of  the  rule.  Possibly,  the  principle  that  there  shall  be 
no  contribution  between  joint  wrongdoers  may  have  had  some 
influence.  But  whatever  the  reason  may  be,  law  courts  have 
adopted  the  more  practicable  rule  that  when  the  fault  of  the 
plaintiff  concurs  with  the  fault  of  the  defendant  as  a  proximate 
cause  of  the  injury,  the  plaintiff  ahall  recover  nothing.  This 
concurrence  of  the  fault  of  two  wrongdoers  by  which  one  of 
them  is  injured  is  called  contributory  negligence  on  the  part 
of  the  injured  party.  In  several  of  our  states  this  arbitrary 
rule  has  been  treated  as  constituting,  not  a  defense,  but  a  con- 
dition precedent  to  any  right  of  action.  Where  the  rule  is  so 
treated,  the  burden  of  proof  is  on  the  plaintiff  to  show  use  of 
ordinary  care  on  his  part.  Such  is  the  law  in  this  state,  and 
in  Park  v.  O'Brien,  23  Conn.  339,  345,  Chief  Justice  Storrs  says: 
"If  the  plaintiff's  negligence  contributed  essentially  to  the  in- 
jury, it  is  obvious  that  it  did  not  occur  by  reason  of  the  defend- 
ant's negligence";  although  it  did  in  fact  occur  by  reason  of 
the  negligence  of  each — and  this  suggests  the  theory  of  con- 
tributory negligence.  The  ***  plaintiff  in  such  a  case,  as  was 
said  by  Lindley,  L.  J.,  in  The  Bernina,  L.  R.  12  Prob.  Div.  89, 
"cannot  with  truth  say  that  he  has  been  injured  by  the  defend- 
ant's negligence;  he  can  only  with  truth  say  that  he  has  been 
injured  by  his  own  carelessness  and  the  defendant's  negligence, 
and  the  two  combined  give  no  cause  of  action  at  common  law." 
If,  however,  the  plaintiff  is  injured  by  means  of  the  negligence 
of  A  and  B,  each  being  a  proximate  cause,  he  has  a  right  of 
action  at  common  law,  notwithstanding  he  cannot  say  with 
truth  as  to  either  one  that  he  was  injured  by  his  negligence. 
In  such  a  case,  as  we  have  already  seen,  the  injured  party  can 
recover  his  whole  damage  from  either  or  both  of  the  wrong- 
doers. The  essence  of  the  law  is  that  a  tort  feasor  is  responsible 
for  the  proximate  effect  of  his  tort;  and  that  responsibility  it 
not  changed  by  the  fact  that  other  tort  feasors  are  also  re- 
sponsible for  the  same  injury. 

The  rule  of  contributory  negligence  is  an  exception  to  the 
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general  law.  Bnt  this  law  of  negligence  has  no  application  to 
the  present  action,  which  is  not  an  action  of  negligence  but  an 
action  on  a  statute.  We  have  not  here  the  case  of  a  party  in- 
jured by  the  negligence  of  two  wrongdoers.  The  town  has  com- 
mitted no  tort  against  the  plaintiff.  It  is  the  statute  only, 
which  entitles  the  plaintiff  to  compensation  for  his  injury  when 
that  injury  is  caused  through  or  by  means  of  a  defect  in  the 
highway.  If  the  negligence  of  himself  or  of  a  third  person  is 
also  a  proximate  cause,  he  cannot  say  with  truth  that  he  was 
injured  by  the  defect;  he  can  only  say  with  truth  that  he  was 
injured  by  his  own  or  another's  carelessness  and  the  defect,  and 
the  two  combined  give  no  cause  of  action  under  the  statute. 

This  distinction  is  stated  in  Eaton  v.  Boston  etc.  E.  K.  Co., 
11  Allen,  500,  505,  87  Am.  Dec.  730.  After  holding  that  each 
of  two  wrongdoers  is  liable  to  the  injured  party  for  injury 
caused  by  his  negligence  combining  with  that  of  the  other,  the 
court  says:  "The  cases  cited  by  the  defendants,  in  opposition 
to  these  propositions,  against  towns  for  injuries  occasioned  by 
defects  in  highways,  are  reconciled  by  the  consideration  that 
this  liability  of  towns  is  wholly  statutory;  and,  by  the  construc- 
tion ®®*  given  to  the  statute,  no  action  can  be  maintained  unless 
the  injury  arises  wholly  from  the  defect."  The  Massachusetts 
statute  in  respect  to  the  duty  and  liability  of  towns  in  the  re- 
pair of  highways  is  similar  to  our  own,  derived  from  an  ancient 
statute  expressed  in  substantially  the  same  language  as  that 
used  in  the  ancient  statute  from  which  our  own  is  derived.  It 
has  uniformly  been  held  in  that  state  that  an  injury  resulting 
from  the  negligence  of  a  third  person  in  connection  with  a 
defect  in  the  highway,  does  not  happen  by  reason  of  the  defect, 
within  the  meaning  of  the  statute:  Rowell  v.  Lowell,  7  Gray, 
100,  66  Am.  Dee.  464;  Kidder  v.  Dunstable,  7  Gray,  104,  105; 
Shepherd  v.  Chelsea,  4  Allen,  113;  Richards  v.  Enfield,  13  Gray, 
344,  346;  Eaton  v.  Boston  etc.  R.  R.  Co.,  11  Allen,  500,  505,  87 
Am.  Dec.  730.  The  rule  is  thus  stated  by  Chief  Justice  Shaw; 
"Upon  the  true  construction  of  the  statute  the  town  is  responsi- 
ble only  for  the  direct  and  immediate  loss  occasioned  by  a  de- 
fect in  the  highway;  and  it  follows  as  a  consequence  that  if  the 
damage  arises  from  a  more  remote  cause,  or  from  any  efiicient 
concurring  cause,  without  which  it  would  not  have  happened, 
or  from  pure  accident,  in  either  case  it  is  not  a  loss  for  which 
the  town  is  responsible":  Marble  v.  Worcester,  4  Gray,  395,  401. 

The  state  of  Maine  was  formerly  within  the  jurisdiction  of 
Massachusetts,  and  its  courts  have  construed  a  similar  statute 
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in  the  same  way:  Moulton  v.  Sanford,  51  Me.  127,  129;  Per- 
kins V.  Fayette,  68  Me.  152,  154,  28  Am.  Rep.  84.  The  rule  is 
expressed  in  the  headnote  to  Moulton  v.  Sanford,  51  Me.  127: 
*Ti  there  are  two  efficient,  independent  proximate  causes  of  an 
injury  sustained  by  a  traveler  upon  a  highway,  the  primary 
cause  being  one  for  which  the  town  is  not  responsible,  and  the 
other  being  a  defect  in  such  highway,  the  injury  cannot  be  said 
to  have  been  received  'through  such  defect';  and  the  town  is  not 
liable  therefor.  And  it  maies  no  difference  that  the  traveler 
himself  was  in  no  fault." 

The  question  in  this  form  is  now  before  ns  for  the  first  time. 
The  decisions  of  the  courts  of  Massachusetts  and  Maine  in  con- 
struing the  same  statute  are  entitled  to  very  great  weight.  A 
similar  construction  has  been  given  to  the  ^^^  Wisconsin  stat- 
ute: Hawes  t.  Fox  Lake,  33  Wis.  438,  442.  A  different  view 
seems  to  prevail  in  New  Hampshire:  Winship  v.  Enfield,  42  N. 
H.  197.  Our  determination  of  the  meaning  of  our  own  statute 
must  be  controlled  by  the  reason  rather  than  the  authority  of 
decisions  in  other  states.  We  think  the  view  taken  in  Massa- 
chusetts, so  far  as  it  affects  the  question  before  us,  rests  upon 
solid  reason. 

The  construction  and  maintenance  of  highways  is  a  govern- 
mental act,  controlled  by  the  sovereign  law-making  power. 
When  its  exercise  is  imposed  upon  a  territorial  corporation, 
such  corporation  is  a  governmental  agent,  and  is  not  responsi- 
ble as  a  private  corporation  to  any  individual  in  respect  to  its 
neglect  to  execute  the  power.  A  failure  to  obey  the  law  may  be 
a  public  wrong,  but  cannot  be  a  private  wrong.  Such  public 
wrong  has  no  answering  rights  in  individuals,  and  therefore 
cannot  be  the  subject  of  a  civil  action,  unless  made  so  by  stat- 
ute. When  a  statute  creates  a  right  of  action  in  respect  to  such 
public  wrong,  the  nature  and  extent  of  the  action  depends  solely 
on  the  statute.  The  statute  may  turn  the  public  wrong  into 
a  private  wrong,  and  in  broad  terms  make  the  corporation  liable 
as  a  private  corporation  for  common-law  negligence;  in  such 
case,  the  action  authorized  would  differ  little  from  the  common- 
law  action  of  negligence.  This  seems  to  be  the  result  of  high- 
way legislation  in  many  of  the  states,  and  in  those  states  an  ac- 
tion to  recover  for  injury  caused  by  a  defect  in  the  highway  is 
properly  treated  as  substantially  a  common-law  action  of  negli- 
gence. But  if  the  statute  does  not  change  the  character  of  the 
public  wrong,  and  simply  imposes  a  penalty  measured  by  the 
actual  injury  caused  by  disobedience  of  law,  to  be  enforced  by 
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the  party  injured  through  an  action  on  the  statute,  then  the 
action  so  authorized  is  not  an  action  of  negligence,  but  an  ac- 
tion on  the  statute  to  enforce  a  penalty;  and  the  liability  created 
depends  on  the  commission  of  the  very  act  for  which  the  pen* 
alty  is  imposed. 

Such  is  the  nature  of  our  statute  enforcing  the  duty  of  towns 
to  maintain  highways  in  sufficient  repair.  This  purpose  and 
ell'ect  of  our  statute  is  conclusively  settled  by  many  ^^*  deci- 
sions. The  obligation  resting  upon  towns  in  the  maintenance 
of  highways  "is  not  imposed  by  the  common  law,  but  is  wholly 
a  creature  of  the  statute":  Chidsey  v.  Canton,  17  Conn.  475, 
478.  "No  obligation  rests  upon  any  territorial  or  municipal 
corporation  in  this  state  by  the  common  law  to  lay  out,  con- 
struct, or  repair  highways,  and  no  application  can  be  made  to 
any  court  to  enforce  such  obligation,  unless  it  is  imposed  and 
the  process  is  given  by  express  statutory  provision":  Stoning- 
ton  V.  States,  31  Conn.  213,  214.  "This  is  not  an  ordinary  ac- 
tion of  tort,  but  an  action  founded  on  an  express  statute":  Burr 
V.  Plymouth,  48  Conn.  460,  472.  It  is  well  settled  that  a  town 
"is  not  liable  for  injuries  from  a  defect  in  the  highway,  except 
as  made  so  by  statute":  Beardsley  v.  Hartford,  60  Conn.  629, 
637,  47  Am.  Rep.  677.  Other  cases  might  be  cited,  but  it  is 
unnecessary.  We  have  recently  said:  "That  the  duty  imposed 
by  the  statute  upon  the  defendant  [a  town]  is  a  governmental 
duty;  that  the  liability  imposed  for  a  breach  of  that  duty  is 
wholly  a  statutory  one;  and  that  the  damages  to  be  recovered 
for  injuries  resulting  from  such  a  breach  can  be  only  such  as  are 
prescribed  by  the  statute,  are  propositions  so  well  established 
that  it  would  be  superfluous  to  cite  authorities  in  support  of 
them":  Lounsbury  v.  Bridgeport,  66  Conn.  360,  364.  This 
duty  and  liability  "is  imposed  by  statute,  or  it  does  not  exist": 
Daly  V.  New  Haven,  69  Conn.  644,  648. 

In  1643,  the  towns  were  ordered  to  appoint  officers  to  look  to 
the  highways,  who  were  given  power  to  impress  for  one  day  in 
each  year  every  team  and  person  fit  for  labor,  to  mend  the  high- 
ways: 1  Col.  Rec.  91.  In  1672,  the  general  court,  "considering 
the  great  danger  that  persons,  horses,  and  teams  are  exposed 
unto,  by  reason  of  defective  bridges  and  country  (i.  e.  general 
or  colonial  as  distinguished  from  purely  town)  highways  in  this 
jurisdiction,"  ordered  the  several  townships  within  the  colony 
to  keep  in  sufficient  repair  all  the  highways  within  their  town- 
ships; and,  to  enforce  this  governmental  duty,  it  was  provided: 
1.  That  if  it  ghould  so  happen  that  any  person  should  lose  his 
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life  through  the  defect  or  insufficiency  of  any  highway  in  pass- 
ing over  the  same  (due  warning  *"*  having  been  given  of  such 
defective  highway),  then  the  town  should  pay  a  fine  of  one  hun- 
dred pounds  to  his  family;  2.  If  it  should  happen  that  any  per- 
son should  lose  a  limb  or  sustain  other  bodily  injury,  through 
or  by  means  of  such  defect  aforesaid,  the  town  through  whose 
neglect  such  hurt  is  done  should  pay  the  party  injured  double 
damages;  3.  The  like  satisfaction  shall  be  made  for  any  team,  et 
cetera,  to  the  owner  thereof  in  proportion  to  the  damage  sus- 
tained as  aforesaid.  It  was  further  provided,  "for  the  preven- 
tion of  danger  which  may  come  by  the  insufficiency"  of  high- 
ways, that  the  town  may  have  process  to  impress  the  workmen 
required  for  any  needful  repairs.  These  forfeitures  and  dam- 
ages were  to  be  recovered  by  action,  bill,  plaint  or  information: 
Acts  1672,  p.  7.  This  act  appears  substantially  unchanged  in 
the  Compilation  of  1808,  page  119,  also  in  the  Revision  of  1821, 
page  266,  the  penalty  of  "double  damages"  being  changed  to 
"just  damages."  In  the  Eevision  of  1849,  pages  416,  417,  the 
fine  for  loss  of  life  is  omitted;  the  language  doeu  not  otherwise 
substantially  differ  from  that  in  the  Revision  of  1821.  The  Re- 
vision of  1866,  page  493,  follows  that  of  1849.  In  the  Revision 
of  1875,  pages  231,  232,  the  language  used  in  that  of  1866  is 
somewhat  altered,  for  the  sake  of  condensation.  The  General 
Statutes  of  1888,  sections  2666,  2672,  follow  the  Revision  of 
1875.  The  penalties  have  been  modified  and  altered  in  succeed- 
ing revisions,  but,  as  affecting  the  duty  and  liability  of  the 
towns,  the  act  of  1672  is  in  force  to-day:  Lounsbury  v.  Bridge- 
port, 66  Conn.  365.    See,  also.  Revision  of  1875,  p.  332,  note. 

Such  an  act  should  not  be  extended  by  construction  beyond 
the  plain  meaning  of  its  words.  The  liability  of  the  towns  is 
to  pay  a  penalty.  In  Moulton  v.  Sanford,  51  Me.  129,  the  court, 
in  speaking  of  a  similar  statute,  Davis,  J.,  delivering  the  opinion, 
gays:  "The  statute  is  in  its  nature  penal,  as  well  as  remedial, 
and  ought  to  be  construed  strictljr"  (perhaps  this  modification 
should  be  added:  in  respect  to  its  penal  provisions);  the  duty  to 
repair  is  mainly  remedial.  The  conditions  upon  which  this  pen- 
alty is  incurred,  are  these:  1.  A  defect  in  the  highway,  i.  e.,  by 
want  of  sufficient  repair  it  is  unfit  for  safe  use  as  a  highway;  2. 
A  failure  or  neglect  by  ^^^  the  town  to  make  such  sufficient 
repair;  involving  the  questions  of  reasonable  notice  and  knowl- 
edge, and  reasonable  time;  3.  An  injury  caused  through  or  by 
means  of  the  defect;  4.  Such  injury  to  a  person  "in  passiner  over 
a  highway,"  i.  e.,  while  in  the  lawful  use  of  the  way.    The  an- 
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thorities  are  concliiBive  that  the  protection  given  by  the  state 
extends  only  to  those  persons  for  whose  common  use  the  high- 
way was  estahlished:  Wilson  v.  Granhy,  47  Conn.  69,  73,  36 
Am.  Eep.  61;  Ward  v.  North  Haven,  43  Conn.  148,  154;  Greg- 
ory V.  Adams,  14  Gray,  242,  248;  Blodgett  v.  Boston,  8  Allen, 
237;  Eichards  v.  Enfield,  13  Gray,  344,  346;  Hawes  v.  Fox  Lake, 
33  Wis.  438;  Harper  v.  Milwaukee,  30  Wis.  365,  371;  Holman 
V.  Townsend,  13  Met.  297,  299.  In  the  last  case  Chief  Justice 
Shaw  says:  "The  construction,  which  has  been  put  on  this  pro- 
vision ....  is,  that  it  must  be  a  damage  sustained  in  using 
the  road,  and  also  in  using  it  with  due  care  and  skill."  Other 
cases  may  be  cited  in  these  states  and  in  Maine  and  Vermont. 
All  these  conditions  must  concur  before  the  town  is  liable  for 
any  penalty.  It  follows  that  an  injury  caused  by  the  culpable 
negligence  of  a  traveler,  whether  to  himself  or  to  another,  does 
not  happen  by  means  of  or  through  a  defect  in  the  highway, 
even  if  such  defect  were  a  concurring  cause.  One  reason  why  a 
person  injured  through  his  own  carelessness  cannot  maintain 
an  action  against  the  town  is,  that  the  injury  caused  by  his  own 
carelessness  is  not  through  or  by  means  of  the  defect.  This  rea- 
son applies  with  equal  force  when  the  injury  is  caused  through 
the  carelessness  of  a  third  person.  If  the  language  of  the 
statute  had  been  used  in  reference  to  a  common-law  tort,  it 
might  well  be  claimed  that  it  is  broad  enough  to  cover  an  injury 
resulting  from  two  combining  torts;  for  in  that  case  the  con- 
trolling question  would  be.  Has  the  defendant  committed  a 
tort?  But  the  language  is  not  so  used;  it  does  not  refer  to  a 
common-law  tort.  There  is,  therefore,  no  question  involved  as 
to  the  liability  of  the  town  for  a  wrong  which  cannot  be  de- 
feated by  any  concurring  wrong;  the  language  is  simply  defining 
the  conditions  of  a  statutory  penalty,  and  when  it  says  that 
penalty  shall  arise  in  case  of  an  injury  caused  through  or  by 
***  means  of  a  defect  in  the  highway,  it  is  an  extension  of  the 
natural  meaning  of  the  words  to  include  an  injury  caused  by 
the  wrongful  act  of  a  third  person  and  such  defect.  It  cannot 
with  truth  be  said  that  the  injury  is  caused  by  the  defect.  This 
appears  more  clearly  in  considering  the  other  purpose  of  the 
act,  which  is  intended  not  merely  to  stimulate  towns  to  the  per- 
formance of  a  governmental  act  by  imposing  a  penalty  for  fail- 
ure, but  also  to  indemnify  against  the  dangers  of  an  insuffi- 
cient highway  all  who  put  it  to  its  proper  use.  And  so  the 
amount  of  the  penalty  is  given  by  the  state  to  the  party  injured. 
This  is  a  gift  of  state  money  raised  by  taxation  for  government 
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purposes.  It  is  immaterial  whether  the  money  is  raised  by  a 
state  tax  or  a  town  tax;  whether  the  amount  is  adjusted  and 
awarded  upon  application  to  state  ofl&cers,  or  upon  an  action  on 
the  statute  against  the  town;  in  either  case  it  is  a  gift  from 
the  state.  But  it  is  only  those  who  are  injured  in  passing  over 
the  highway  by  reason  of  a  defect,  who  are  thus  indemnified. 
When  the  state  says  we  will  give  certain  persons  who  are  in- 
jured through  defects  in  the  highway,  a  just  compensation,  it  by 
no  means  follows,  and  ought  not  to  be  implied,  that  the  terms 
of  this  gift  include  those  who  are  really  injured  by  the  illegal 
acts  of  other  persons  responsible  for  their  wrongs.  The  state 
protects  the  traveling  public  from  unnecessary  defects;  but  not 
from  each  other's  carelessness  while  in  the  common  use  of  the 
way. 

When,  therefore,  in  this  case  the  superior  court  finds  that 
the  wrongful  act  of  the  plaintiff's  driver  is  a  proximate  cause 
of  her  injury,  it  finds  a  fact  inconsistent  with  the  liability  of 
the  town;  and  upon  the  facts  found  judgment  for  the  defend- 
ant is  the  conclusion  of  the  law. 

The  plaintiffs  place  much  reliance  on  a  dictum  in  Carstesen 
V.  Stratford,  67  Conn,  428.  The  dictum  is  a  correct  statement 
of  the  common  law.  It  was  used  only  by  way  of  illustration  or 
analogy.  The  case  was  decided  upon  a  special  act  making  two 
corporations  liable  for  the  same  defect.  The  question  now  be- 
fore us  was  not  considered. 

The  rule  as  to  a  town's  liability  does  not  necessarily  apply  to 
private  corporations  responsible  for  the  repair  of  highways; 
**''  as  to  them,  or  some  of  them,  the  statutory  obligation  may 
be  in  affirmation  of  a  common-law  liability  for  negligence: 
Goshen  etc.  Co.  v.  Sears,  7  Conn,  86,  93.  But  that  question  is 
not  now  involved. 

Nor  are  we  concerned  in  this  case  with  the  effect  of  accident 
as  a  partial  cause  of  an  injury.  Almost  every  injury  from  a 
defect  in  a  highway,  which  is  not  induced  by  wrongful  human 
agency,  must  to  some  extent  be  the  result  of  accident.  The 
words  of  the  statute,  while  their  meaning  ought  not  to  be  ex- 
tended, must  receive  a  reasonable  construction.  The  exclusion 
of  every  injury  in  which  the  law  of  chances  plays  any  part, 
would  hardly  be  reasonable.  On  the  other  hand,  the  accident 
may  be  of  such  a  nature,  so  direct  and  separate  in  its  operation, 
that  the  defect  in  the  highway  cannot  fairly  be  said  to  have 
been  the  essential  cause  of  injury.  The  case  of  Baldwin  t. 
Greenwoods  Tp.  Co.,  40  Conn.  238,  16  Am.  Eep.  33,  claimed  to 
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be  inconsistent  with  our  view,  can  be  supported  as  to  the  very 
point  decided,  without  adopting  all  the  discussion  of  the  opin- 
ion relative  to  accident.  Whether  that  discussion  is  affected, 
or  to  what  extent  it  may  be  affected,  by  our  present  decision, 
need  not  now  be  considered.  The  precise  point  decided  in  this 
case  is,  that  a  traveler  on  a  highway  cannot  be  injured  through 
a  defect  in  the  highway,  within  the  meaning  of  our  statute, 
when  the  culpable  negligence  of  a  fellow  traveler  is  a  proximate 
cause  of  his  injury.  "We  think  this  construction  is  demanded  by 
the  language  and  history  of  the  act,  and  also  that  it  is  in  accord 
with  sound  public  policy. 

The  duty  imposed  upon  towns  in  the  repair  of  highways, 
however  necessary  it  may  be,  is  a  very  onerous  one  and  operates 
more  harshly  to-day  than  formerly;  there  are  several  means  pro- 
vided by  statute  for  compelling  a  performance  of  this  duty;  the 
liability  to  the  unlimited  penalty  of  indemnification  ought  not 
to  be  extended  beyond  the  obvious  justice  which  may  support  it; 
and  certainly  no  just  necessity  requires  the  state  to  offer  to  those 
composing  the  traveling  public  indemnity  at  the  expense  of  the 
towns,  for  injuries  resulting  from  the  culpable  negligence  of 
each  other. 

There  is  error,  the  judgment  of  the  superior  conrt  is  •**  re- 
versed, and  the  cause  remanded  that  judgment  may  be  rendered 
in  accordance  with  this  opinion. 


I  accoraance  witn  tnis  opinion. 
In  this  opinion  the  other  judges  concurred. 


NEGLIGENCE,  CONCURRENT  OP  TWO  PERSONS.— When  an 
Injury  occurs  through  the  concurrent  negligence  of  two  persons, 
and  would  not  have  happened  in  the  absence  of  either,  the  negli- 
gence of  both  is  the  proximate  cause  of  the  accident,  and  both  are 
answerable:  City  Electric  etc.  Ry.  Co.  v.  Conery,  61  Ark.  381,  54 
Am.  St.  Rep.  262,  and  note.  See  Cook  v.  Minneapolis  etc.  Ry.  Co., 
98  Wis.  624,  67  Am.  St.  Rep.  830. 

NEGLIGENCE— CONTRIBUTORY  —  BURDEN  OF  PROOF.— 
One  who  seeks  damages  for  an  injury  caused  by  another  must,  at 
least,  prove  some  fact  or  circumstance,  showing  that  he  was  not 
himself  guilty  of  negligence  contributing  to  the  injury:  Evansville 
Street  R.  R.  Co.  v.  Gentry,  147  Ind.  408,  62  Am.  St.  Rep.  421.  Con- 
tra, Flannegan  v.  Chesapeake  etc.  Ry.  Co.,  40  W,  Va.  436,  52  Am. 
St.  Rep.  896,  and  note;  Rolseth  v.  Smith,  38  Minn.  14,  8  Am,  St,  Rep. 
637. 

HIGHWAYS— DUTY  TO  MAINTAIN— LIABILITY  OF  TOWNS. 
Incoi*porated  towns  and  cities  owe  a  duty  to  the  public  to  keep  their 
streets  in  repair,  but,  in  the  absence  of  a  statute,  the  town  or  city 
is  not  liable  in  a  civil  action  for  an  injury  resulting  to  a  party  from 
a  neglect  to  keep  them  in  repair:  Arkadelphia  v,  Windham,  49  Ark. 
139,  4  Am.  St.  Rep.  32;  Buchanan  v.  Barre,  66  Vt.  129,  44  Am.  St, 
Rep.  829,  and  note.  Contra,  Sutton  v.  Snohomish,  11  Wash,  24,  48 
Am.  St.  Rep.  847. 
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HIGHWAYS— LIABILITY  OF  TOWNS  FOR  DEFECT  IN.— 
When  the  negligence  of  a  township  in  allowing  a  highway  to  re- 
main out  of  repair  concurs  with  an  extraordinary  outside  cause  in 
producing  an  injury,  the  township  is  not  liable,  but  the  concurrence 
of  an  ordinary  outside  cause  with  such  negligence  will  not  so  re- 
lieve it:  Schaeflfer  v.  Jackson  Township,  150  i'a.  St.  145,  30  Am.  St. 
Rep.  792,  and  note;  Carterville  v.  Cook,  129  111.  152,  16  Am.  St.  Rep. 
248,  and  note;  Burrell  Township  v.  Uncapher,  117  Pa.  St  353,  2  Am. 
St.  ReJ).  664.  The  rule  laid  down  in  the  principal  case  does  not 
seem  to  be  supported  by  the  weight  of  authority  in  New  England. 
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[71  CONNECnCDT,  742.] 

NEGOTIABLE  INSTRUMENTS  —  WRITTEN  ACCEPT- 
ANCE—ORAL EVIDENCE  TO  VARY.— An  absolute  and  unquali- 
fied written  acceptance  of  a  bill  of  exchange  cannot  be  cut  down 
to  a  conditional  one,  even  by  the  clearest  proof  of  a  contempora- 
neous oral  agreement  to  that  effect. 

NEGOTIABLE  INSTRUMENTS  —  ACCEPTANCE  —  ORAL 
EVIDENCE  TO  VARY.— If  the  written  acceptance  of  a  negotiable 
Instrument  was  delivered  to  the  plaintiff  upon  an  oral  condition, 
assented  to  by  him,  that  it  was  not  to  become  operative,  or  have 
any  existence  at  all  as  an  acceptance,  until  the  happening  of  a  con- 
dition, that  condition,  if  proved,  would  avail  the  defendant,  and  un- 
der proper  pleadings  evidence  of  such  a  conditional  delivery  would 
be  admissible. 

CONTRACTS  IN  WRITING— EVIDENCE  TO  VARY.— Evi- 
dence to  vary  the  terms  of  an  agreement  in  wx'iting  Is  not  admissi- 
ble, but  evidence  to  show  that  there  is  not  an  agreement  at  all  is 
admissible. 

NEGOTIABLE  INSTRUMENTS— ACCEPTANCE— PLEAD- 
ING ORAL  AGREEMENT  TO  VARY.— An  answer  which  alleges 
that  an  absolute  written  acceptance  was  made  upon  an  oral  con- 
dition that  the  defendant  should  not  be  called  upon  to  pay  it,  or 
be  liable  upon  it,  except  in  a  certain  stated  contingency,  sets  up  a 
conditional  oral  acceptance,  and  not  a  conditional  delivery  of  an 
acceptance,  and  is,  therefore,  of  no  benefit  to  the  defendant 

Action  by  the  payee  against  the  acceptor  of  a  bill  of  ex- 
change. The  lower  court  found  that  one  Mills  was  the  drawer 
of  the  bill  in  suit,  the  plaintiff  being  the  drawee.  The  defend- 
ant agreed  to  accept  the  order  upon  condition  that  it  should  not 
become  obligatory  upon  him  to  pay  the  same  until  Mills  should 
complete  a  house  he  was  building  for  the  defendant,  when  the 
amount  of  the  bill  would  be  due  Mills,  the  defendant  then  ow- 
ing Mills  nothing.  The  defendant  accepted  the  bill  in  writing. 
Mills  did  no  more  work  upon  the  house,  and  it  was  completed 
by  another.  There  was  no  consideration  for  the  acceptance, 
other  than  is  stated  above.  The  plaintiff  objected  to  the  intro- 
duction of  oral  evidence  to  prove  the  foregoing  facts,  except  the 
fact  of  acceptance. 
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Louis  K.  Gould,  for  the  appellant  (plaintifE). 
John  J.  Phelan,  for  the  appellee  (defendant). 

746  TOEKANCE,  J.  The  acceptance  sued  upon  is  in  writ- 
ing, and  is  an  absolute  and  unqualified  one,  as  distinguished 
from  a  conditional  one.  It  is  well  settled  that  in  an  action  at 
law  such  an  acceptance  cannot  be  cut  down  to  a  conditional  one, 
even  by  the  clearest  proof  of  a  contemporaneous  oral  agreement 
to  that  effect.  Such  an  agreement,  however  conclusively  proved,  \ 
would  not  avail  the  defendant  for  such  a  purpose,  and  therefore 
all  evidence  of  it  is  excluded:  Osborne  v,  Taylor,  58  Conn.  439; 
Averill  v.  Sawyer,  63  Conn.  660;  Caulfield  v.  Hermann,  64 
Conn.  335;  Hills  v.  Parmington,  70  Conn.  450,  453. 

But  if  the  written  acceptance  was  delivered  to  the  plaintiff 
upon  an  oral  condition  assented  to  by  the  plaintiff,  that  it  was 
not  to  become  operative,  or  have  any  existence  at  all  as  an  ac- 
ceptance, until  the  cottage  was  completed  and  the  money  be- 
came due  to  Mills,  that  condition,  if  proved,  would  avail  the  de- 
fendant, and  under  proper  pleadings  evidence  of  such  a  condi- 
tional delivery  would  be  admissible:  McFarland  v.  Sikes,  54 
Conn.  350,  1  Am.  St.  Rep.  Ill;  Trumbull  v.  O'Hara,  71  Conn. 
173;  Michels  v.  Olmstead,  157  U.  S.  198;  Bedell  v.  Wilder,  65 
Vt.  406,  36  Am.  St.  Rep.  871;  Pym  v.  Campbell,  6  El.  &  B.  370; 
Pattle  v.  Homibrook  (1897),  L.  R.  1  Ch.  Div.  35. 

The  general  rule  applied  in  the  former  class  of  cases  is,  that 
a  prior  or  contemporaneous  oral  agreement  intended  to  add  to 
or  cut  down  or  vary  a  written  agreement  is  without  legal  effect. 
It  is  founded  on  the  principle  that  the  writing  expresses  the 
final  views  of  the  parties  to  the  exclusion  of  all  extrinsic,  prior, 
or  contemporaneous  agreements  or  understandings.  It  is  a  salu- 
tary rule  and  should  be  strictly  adhered  to. 

The  rule  applied  in  the  latter  class  of  cases  is,  that  you  may 
show  that  a  writing  purporting  to  be  a  contract  never  came 
into  existence  as  a  contract,  or  has  ceased  to  be  a  contract,  and 
may  show  this,  of  course,  by  evidence  outside  of  the  writing. 
This  latter  rule  is  not  an  exception  to  the  former  nor  an  in- 
fringement of  it. 

The  practical  distinction  between  the  two  rules  was  tersely 
stated  by  Erie,  J.,  in  Pym  v.  Campbell,  6  El.  &  B.  370,  as  fol- 
lows: ''^^  "The  distinction  in  point  of  law  is  that  evidence  to 
vary  the  terms  of  an  agreement  in  writing  is  not  admissible,  but 
evidence  to  show  that  there  is  not  an  agreement  at  all  is  ad- 
missible."   Where  a  defense  of  this  kind  is  set  up  in  a  case  in 
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which  the  written  contract  has  been  actually  delivered  to  the 
other  party,  as  in  this  case,  the  proof  of  conditional  delivery 
ought  to  be  clear  and  strong.  In  such  case,  possession  of  the 
contract  by  the  other  party  is  prima  facie  evidence  of  an  un- 
conditional delivery:  McFarland  v.  Sikes,  54  Conn.  250,  251,  1 
Am.  St.  Hep.  111. 

In  the  court  below,  the  defendant  claimed  that  the  accept- 
ance sued  upon  came  within  the  latter  class  of  cases,  and  he 
therefore  claimed  the  right  to  show,  not  a  conditional  accept- 
ance, but  a  conditional  delivery  of  an  acceptance;  a  delivery 
under  the  terms  of  which  the  writing  signed  by  the  defendant 
never  became  a  contract  at  all.  The  defendant  claimed  the 
right  to  prove  such  a  delivery  under  the  pleadings. 

The  plaintiff  claimed  that  evidence  of  such  a  delivery  was 
not  admissible  under  the  pleadings,  and  the  court  overruled 
this  claim,  and  against  the  plaiiitili's  objection  admitted  the 
evidence;  and  one  of  the  questions  upon  this  appeal  is  whether 
the  court  erred  in  so  doing. 

Leaving  out  of  view  for  the  present  the  defense  of  want  of 
consideration,  we  think  the  answer  sets  up  a  conditionsil  oral 
acceptance,  and  not  a  conditional  delivery  of  an  acceptance.  It 
alleges,  in  effect,  that  the  absolute  written  acceptance  was 
made,  but  was  made  upon  an  oral  condition  that  the  defend- 
ant should  not  be  called  upon  to  pay  it,  or  be  made  liable  upon 
it,  except  in  a  certain  stated  contingency.  This  is  nothing  more 
or  less  than  an  allegation  of  the  existence  of  a  contemporaneous 
oral  agreement  that  the  absolute,  written  acceptance  should  be 
treated  as  a  conditional  one.  The  defense  in  question  contains 
no  hint  that  the  acceptance  was  delivered  conditionally,  within 
the  meaning  of  the  cases  upon  which  the  defendant  relies.  It 
is  analogous  to  the  defenses  set  up  in  Osborne  v.  Taylor,  58 
Conn.  439,  and  in  Beard  v.  Boylan,  59  Conn.  181,  which  were 
held  to  be  demurrable,  because  '^'^  they  each  set  up  a  contem- 
poraneous oral  agreement  to  affect  a  written  contract.  On  the 
same  ground  we  think  the  defense  in  question  could  not  have 
stood  the  test  of  a  demurrer.  Under  this  defense,  then,  the  de- 
fendant was  not  entitled  to  prove  such  a  conditional  delivery 
as  he  claimed,  because  that  fact,  if  it  existed,  was  not  within  the 
issue,  and  evidence  of  it  should  have  been  excluded. 

Furthermore,  in  this  view  of  the  matter,  if  the  facts  found 
are  to  be  regarded  as  establishing  a  conditional  delivery  of  the 
acceptance,  the  finding  goes  entirely  outside  of  the  issue,  and 
such  a  finding  furnishes  no  support  for  a  judgment  based  upon 
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facts  80  found:  Atwood  v.  Welton,  57  Conn.  514;  Ives  v. 
Goshen,  63  Conn.  79. 

The  plaintiff  further  claims  that  even  if  the  facts  found  were 
provable  under  the  pleadings,  yet  the  finding  does  not  show  a 
conditional  delivery  of  the  acceptance,  as  distinguished  from  a 
conditional  acceptance.  Upon  this  point  the  finding  is  not  free 
from  doubt,  but  we  think  the  fair  import  of  it  is  that  the  ac- 
ceptance was  delivered  upon  a  condition  that  it  was  not  to  take 
effect  at  all  as  an  acceptance  except  upon  a  stated  contingency. 
That  was  the  ground  upon  which  the  judgment  was  based,  and 
apparently  the  sole  ground;  and  taking  the  record  as  a  whole 
we  think  the  finding  is  that  the  delivery  was  conditional. 

As  there  must  be  a  new  trial  for  the  reasons  already  given,  we 
deem  it  unnecessary  to  consider  or  decide  the  questions  raised 
by  the  defense  of  want  of  consideration  for  the  acceptance. 

There  is  error  and  a  new  trial  is  granted. 

In  this  opinion  the  other  judges  concurred. 


NEGOTIABLE  INSTRUMENTS— ACCEPTANCE— EVIDENCE 
TO  VARY. — The  general  rule  is,  that  it  Is  not  competent  for  the 
acceptor  of  a  bill  of  exchange  to  contradict  the  written  contract  by 
proof  of  an  oral  agreement  that  he  accepted  upon  the  condition  that 
he  should  not  be  called  upon  to  pay  according  to  the  tenor  of  the 
paper:  Note  to  Credit  Co.  v.  Howe  Machine  Co.,  1  Am.  St.  Rep.  137. 
Evidence  is  admissible,  in  an  action  on  a  negotiable  promissory  note 
«igned  by  one  person  only,  that  the  instrument  was  not  to  become 
operative  as  a  note  until  another  person  also  signed  it;  and  evidence 
that  such  condition  has  not  been  complied  with  does  not  violate  the 
rule  that  parol  evidence  is  inadmissible  to  contradict  or  vary  the 
terms  of  a  written  Instrument:  McCormiclf  etc.  Co.  v.  Faullcner,  7 
S.  Dak.  363,  58  Am.  St.  Rep.  839,  and  note.  See  the  extended  note 
to  Bedell  v.  Herring,  11  Am.  St.  Rep.  314,  where  Is  discussed  the 
question  of  Instruments  put  in  circulation  in  violation  of  Instruc- 
tions or  conditions.  See,  also,  Bryan  v.  Duff,  12  Wash.  233,  50  Am. 
St.  Rep.  889. 

CONTRACTS  IN  WRITING— EVIDENCE  TO  VARY.— The  rule 
that  parol  evidence  Is  Inadmissible  to  contradict  or  vary  a  written 
contract  applies  only  to  a  written  contract  which  Is  In  force  as  a 
binding  obligation:  McFarland  y.  Sikes,  54  Ck>nn.  250, 1  Am.  St  Bep. 
Ill,  and  note. 


CASES 

SUPREME  COURT 

or 

GEORGIA. 


Bbaoh  v.  Avbbett. 

[106  Gkobgia,  78.] 

PROCESS  —  DISTRESS  WARRANT  —  AMENDMENT.— Al- 
though a  Jurat  Is  not  attached  to  an  affidavit  In  a  distress  warrant 
for  rent,  the  warrant  is  not  void.  It  may  be  amended  when  the 
oath  was  actually  talten  before  the  magistrate  Issuing  the  warrant. 

PROCESS -DISTRESS  WARRANT  FOR  RENT  IS  NOT 
VOID  because  made  returnable  "to  the  next  term  of  court,"  with- 
out designating  what  particular  court,  when  the  magistrate  Issuing 
the  warrant  has  Jurisdiction  of  the  entire  subject  matter  of  the  suit. 

J.  J.  Bull,  for  the  plaintiff  in  error. 

"^^  LEWIS,  J.  It  appears  from  the  record  in  the  present 
case  that  the  oath  upon  which  the  justice's  warrant  for  rent 
issued  was  in  writing,  and  was  in  the  usual  form  of  an  affi- 
davit for  rent  due  by  a  tenant  to  his  landlord.  The  writing 
itself  recites  that  the  affiant  appeared  before  the  magistrate, 
the  name  of  the  magistrate  and  his  official  designation  being 
given.  This  written  oath  was  signed  by  the  affiant,  who  was 
the  plaintiff  below,  but  there  was  an  absence  of  the  officer's 
signature  to  the  certificate  that  it  was  sworn  to  and  subscribed 
before  him.  Following  the  affidavit  was  the  distress  warrant 
for  rent,  which  recited  on  its  face  that  the  affiant  made  affi- 
davit before  the  officer  whose  signature  is  attached  to  the  war- 
rant, and  whose  name  appears  in  the  body  of  the  written  oath. 

1.  The  question  before  us  for  decision  is,  whether  or  not  the 
absence  of  the  jurat  from  such  oath  renders  the  entire  proceed- 
ing absolutely  void.  To  constitute  a  complete  affidavit,  three 
essential  features  are  requisite:  1.  The  written  oath  embodj- 
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ing  the  facts  sworn  to  "by  the  affiant;  3.  The  signature  of  the 
affiant  thereto;  and  3.  The  jurat  or  attestation,  by  an  officer 
authorized   to    administer    the    oath,    that    the    affidavit    was 
actually  sworn  to  and   subscribed   before    him  by  the  affiant. 
We  think  it  is  a  matter  of  some  significance  in  this  case  that, 
under  section  4818  of  the  Civil  Code,  the  justice  may  issue  "a 
distress  warrant  for  the  sum  claimed  to  be  due,  on  the  oath  of 
the  principal,  his  agent  or  attorney,  in  writing."     The  word 
"affidavit"  is  not  used  in  this  section,  nor  is  there  any  special 
requirement  that  this  written  oath  should  be  attested  by  the 
officer  before  whom  it  was  taken.     In  Hyde  v.  Adams,  80  Ala. 
Ill,  it  was  held  that:  "If  an  affidavit  for  an  attachment  is  in 
''^  fact  made  before  the  officer  who  issues  the  writ,  it  is  not 
necessary  that  it  shall  be  signed  or  certified  by  him;  and  a  plea 
in  abatement,  ^because  it  was  not  signed  by  the  clerk,'  presents 
an  immaterial  issue."    In  the  opinion  delivered  in  that  case  by 
Clopton,  J.,  it  will  be  seen  that  this  decision  of  the  court  was 
based  upon  a  statute  of  the  state  which  required  the  oath  to 
be  reduced  to  writing,  and  subscribed  by  the  party,  but  was 
silent  as  to  certification  by  the  officer.     But  it  is  not  neces- 
sary to  base  our  decision  in  this  case  upon  a  like  omission  in 
the  Georgia  statute.     Even  construing  the  term  "oath  .... 
in  writing,"  in  the  section  of  the  code  above  recited,  as  mean- 
ing a  formal  affidavit,  we  do  not  think  the  absence  of  the  offi- 
cer's signature  from  the  affidavit  necessarily  renders  the  pro- 
ceeding absolutely  void.     The  object  of  such  a  certificate  is  to 
furnish  written  evidence  that  the  oath  was  actually  taken  by 
the  affiant.     It  is  not  to  be  presumed,  therefore,  that  the  oath 
was  actually  administered  without  such  proof  appearing  upon 
the  face  of  the  papers.     It  does  not  follow,  however,  that  this 
is  the  only  possible  proof  that  is  admissible  upon  the  subject. 
In  the  case  of  Pottsville  v.  Curry,  33  Pa.  St.  443,  it  was  held: 
"An  appeal  from  an  award  of  arbitrators  is  not  vitiated  by  an 
omission  of  the  prothonotary  to  attest  the  jurat,  if  the  record 
show  that  the  affidavit  was  in  fact  made."     Strong,  J.,  in  his 
opinion  in  that  case  on  page  444,  says:  "It  [the  jurat]  affords 
evidence  that  the  oath  was  taken,  but  it  is  not  the  only  possi- 
ble evidence.    When,  therefore,  the  paper  filed,  being  in  form 
an  affidavit,  was  found  without  attestation,  it  was  competent 
for  the  appellant  to  show  by  other  evidence  that  the  oath  was 
made."     In  Cook  v.  Jenkins,  30  Iowa,  452,  it  was  ruled:  'Tro- 
ceedings  in  attachment  cannot  be  successfully  attacked  on  the 
ground  that  the  jurat  to  the  affidavit  is  not  signed  by  the  of- 
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ficer  administering  the  oath,  if  it  be  shown  that  the  affidavit 
was  in  fact  sworn  to  before  him."  It  will  thus  be  seen  from 
authority  that  even  where  an  affidavit  constitutes  the  basis  of 
a  proceeding  in  court,  and  is  essential  to  the  validity  of  its  pro- 
cesses, it  is  not  indispensable  that  the  jurat  should  be  signed 
by  the  officer  who  administered  the  oath,  the  material  question 
being  whether  or  not  the  oath  was  actually  administered  and 
taken;  '"*  and,  in  the  absence  of  the  officer's  certificate  to 
this  effect,  aliunde  testimony  may  be  received  to  establish  this 
material  fact.  In  accord  with  this  principle  is  the  decision  of 
this  court  in  Veal  v.  Perkerson,  47  Ga.  92,  where  there  was  a 
failure  of  the  officer  to  sign  the  jurat  to  an  affidavit,  and  it 
was  ruled  that  the  judge  committed  no  error  in  permitting  the 
magistrate  to  sign  the  jurat  nunc  pro  tunc,  as  he  had  other 
evidence  before  him  that  the  oath  had  been  actually  adminis- 
tered. In  Smith  v.  Walker,  93  Ga.  252,  it  is  decided  that,  the 
jurat  being  no  part  of  the  affidavit,  a  general  demurrer  to  its 
sufficiency  will  not  reach  a  defect  in  the  jurat,  such  as  failure 
to  add  to  the  name  of  the  person  who  administered  the  oath 
his  official  designation.  This  was  an  affidavit  of  illegality  to 
an  executi<fti.  Especially  will  tHis  rule  not  be  relaxed  in 
Georgia,  on  account  of  the  liberality  allowed  by  the  statute  to 
litigants  amending  their  pleadings,  extending  not  only  to  ordi- 
nary petitions,  answers,  and  pleas  in  court,  but  also  to  affidavits 
which  constitute  the  foundation  of  summary  process:  Civ. 
Code,  sec.  5122.  The  better  practice  would  be  to  require  the 
magistrate,  after  proof  of  due  administration  of  the  oath,  to 
attach  his  certificate  to  the  jurat  nunc  pro  tunc.  "We  do  not 
believe,  however,  that  this  is  absolutely  indispensable  to  the 
legality  of  the  proceeding,  and  will  not  reverse  the  judgment 
below  because  no  such  motion  was  made  by  plaintiff  in  the  dis- 
tress warrant,  no  point  being  made  thereon  in  the  argument 
of  the  case  here. 

2.  We  find  nothing  in  the  statute  which  requires  the  officer 
issuing  the  distress  warrant  to  make  it  returnable  in  the  body 
of  the  warrant  to  any  particular  court.  The  law  imposes  upon 
the  officer  executing  the  warrant  the  duty  of  returning  it  to 
the  proper  court,  but  imposes  no  obligation  upon  the  justice 
issuing  it  to  embody  this  mandate  in  the  warrant  itself.  But, 
even  if  it  did,  we  think  the  following  words  in  the  warrant 
before  ns  sufficient  to  meet  such  requirement:  "And  have  you 
the  said  sums  of  money,  together  with  this  warrant,  before  the 
next  justice's  court  to  be  held  on  the  second  Saturday  in  Jann- 
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ary,  1896,  to  render  to  the  said  Averett."    The  justice  who 
issued  the  warrant  having  jurisdiction  of  the  sum  involved,  a 
'^'^  fair  interpretation  of  these  words  is  that  his  intention  was 
to  make  the  paper  returnable  to  his  court. 
Judgment  affirmed. 

All    the    justices  concurring,  except    Lumpkin,  P,  J.,  and 
Little,  J.,  absent. 


PROCESS— AMENDMENT— SEAL.— Courts  have  Inherent  power 
over  their  process,  and  may  allow  clerical  errors  and  omissions  by 
Inadvertence  to  be  amended  at  any  time  outside  of  statutes  enabling 
them  to  amend:  Miller  v.  Zeigler,  44  W.  Va.  484,  67  Am.  St.  Rep. 
777,  and  note.  All  voidable  process  can  be  made  perfect  by  proper 
amendments,  but  void  process  cannot  be:  Durham  v.  Heaton,  28 
111.  264,  81  Am.  Dec.  275.  A  citation  from  which  the  clerli's  seal 
has  been  omitted  by  mistake  may  be  amended  so  as  to  supply  the 
omission:  Cartwrigbt  v.  Chabert,  3  Tex.  261,  49  Am.  Dec.  742,  and 
note;  Jump  v.  Batton,  35  Mo.  193,  86  Am.  Dec.  146.  But  see  Gar- 
land V.  Brittou,  12  111.  232,  52  Am.  Dec.  487. 

PROCESS.— A  WRIT  MADE  RETURNABLE  out  of  term  Is  void- 
able only:  Milburn  v.  State,  11  Mo.  188,  47  Am.  Dec.  148.  See 
KeUy  y.  Gllman,  29  N.  H.  385,  61  Am.  Dec.  648. 


PiNKSTON    V,    HaERBLL. 
[106  Geoboia,  102.] 

JUDICIAL  SALES— CAVEAT  EMPTOR.— A  purchaser  at  a' 
judicial  sale  is  bound  to  comply  with  his  bid,  even  though  he  gets 
no  title  to  the  property  offered  for  sale. 

JUDICIAL  SALES— EFFECT  OF— CAVEAT  EMPTOR.— A 
purchaser  at  a  judicial  sale  must  comply  with  his  bid,  whether  the 
property  offered  for  sale  belongs  to  the  defendant  in  execution  or 
not,  and  if  the  sale  is  regular  and  the  amount  bid  equals  or  ex- 
ceeds the  amount  due  on  the  execution,  it  satisfies  the  judgment 
and  the  plaintiff  in  execution  is  precluded  by  an  entry  of  sale  by 
the  sheriff  on  the  execution  from  showing  that  there  has  been,  in 
fact,  no  sale. 

JUDICIAL  SALES— COMPELLING  COMPLIANCE  WITH 
BID. — A  purchaser  at  a  judicial  sale  is  bound  to  comply  with  his 
bid,  and,  upon  his  refusal,  the  sheriff  may,  by  proper  proceeding  by 
the  defendant  in  execution,  be  compelled  to  enter  the  amount  of 
such  bid  as  a  credit  upon  the  execution. 

EXECUTIONS— EXCESSIVE  LEVY— REMEDY.— An  affida- 
vit of  illegality  is  not  a  remedy  for  an  excessive  levy, 

Hickey  &  Fort,  for  the  plaintiff. 

W.  C.  Worrill,  for  the  defendants. 

i<®  COBB,  J.  Pinkston  brought  his  petition  against  Guil- 
ford, sheriff,  Harrell,  former  sheriff,  and  C.  Gt.  Mercer,  alleging 
that  J.  W.  Mercer  had  obtained  a  judgment  against  him  for 
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four  ****  hundred  dollars,  principal,  with  interest  from  Febru- 
ary 21,  1890,  at  seven  per  cent  per  annum,  and  that  the  exe- 
cution issued  on  such  judgment  was  controlled  by  C.  G.  Mer- 
cer; that  Harrell,  as  sheriff,  had  levied  such  execution  upon 
an  undivided  one-half  interest  in  lot  of  land  128  in  the  eighth 
district  of  Quitmrn  county,  and  that  the  same  was  sold  to  C. 
G.  Mercer  for  tl  e  sum  of  three  hundred  and  seventy-two  dol- 
lars, which  amcunt  should  have  been  entered  as  a  credit  upon 
the  execution,  but  was  not,  the  sheriff  refusing  to  make  the 
entry.  Peti;  loner  had  paid  upon  the  execution  after  the  levy 
and  before  the  sale  two  hundred  and  sixty-eight  dollars,  which, 
together  with  the  amount  bid  at  the  sale,  was  more  than  suffi- 
cient to  satisfy  the  execution;  and  the  sheriff  refuses  to  turn 
over  to  him  the  excess  in  his  hands.  Guilford,  as  sheriff,  had 
levied  the  same  execution  upon  the  whole  of  lot  128  in  the 
twenty-first  district  of  Quitman  county,  and  as  soon  as  peti- 
tioner was  apprised  of  this  he  placed  an  affidavit  of  illegality 
in  the  hands  of  the  sheriff,  in  which  it  was  alleged  that  the 
fieri  facias  was  proceeding  illegally,  for  the  following  reasons: 
1.  That  the  amounts  paid  before  the  sale,  added  to  the  amount 
bid  at  the  sale,  were  sufficient  to  pay  off  the  fieri  facias  before 
the  second  levy  was  made;  2.  Because  the  levy  is  excessive. 
The  sheriff  disregarded  the  affidavit  of  illegality  and  sold  the 
land  to  C.  G.  Mercer  for  fifty  dollars,  which  was  a  grossly  in- 
adequate price,  the  land  being  well  improved  and  worth  at 
least  one  thousand  dollars.  The  lots  described  in  the  two 
levies  are  the  same.  After  the  first  sale  petitioner  paid  to  C. 
G.  Mercer  sums  aggregating  seventy-eight  dollars  and  seventy- 
nine  cents,  which  should  be  paid  back,  as  at  the  time  of  their 
payment  the  execution  was  fully  paid  off.  Petitioner  has  been 
compelled,  by  the  wrongful  conduct  of  defendants,  to  employ 
counsel  at  an  expense  of  one  hundred  and  fifty  dollars.  Waiv- 
ing discovery,  he  prays  that  the  sheriff  be  enjoined  from  giv- 
ing Mercer  a  deed  or  from  putting  him  in  possession  under  and 
by  virtue  of  the  second  sale,  and  that  Mercer  be  enjoined  from 
entering  into  possession  or  exercising  any  right  of  possession 
thereunder;  that  the  second  sale  be  declared  void,  and  any 
deed  made  thereunder  be  canceled  and  set  aside;  and  that  Har- 
rell, former  sheriff,  be  required  to  turn  over  to  petitioner  the 
amounts  realized  from  the  first  sale  in  excess  of  the  amount 
due  on  the  execution;  and  for  general  relief.  By  amendment 
the  petitioner  ***  struck  from  the  petition  the  name  of  Harrell 
as  a  party,  and  all  allegations  as  to  damage  by  him,  and  the 
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prayer  for  relief  as  against  him;  and  further  amended  the  peti- 
tion by  substituting  two  hundred  and  seventy-six  dollars  for 
three  hundred  and  seventy-two  dollars  as  the  amount  for  which 
the  property  was  sold  at  the  first  sale,  and  by  striking  all 
allegations  of  indebtedness  on  the  part  of  C.  G.  Mercer  to  the 
plaintiff.  The  execution  under  which  the  levies  were  had  is 
attached  to  the  petition  as  an  exhibit,  and  upon  it  is  an  entry 
of  the  sheriff  that  the  undivided  half-interest  in  lot  No.  128 
in  the  eighth  district  was  levied  on  as  the  property  of  the  de- 
fendant in  fieri  facias.  The  petition  as  amended  was  dismissed 
on  a  general  demurrer  filed  by  the  defendants,  and  to  this  the 
petitioner  excepted. 

1.  The  petition  alleges  that  a  sale  was  had  pursuant  to  the 
first  levy,  and  the  demurrer  admits  that  this  is  true.  The 
execution  attached  to  the  petition  as  an  exhibit  contains  an 
entry  of  the  sheriff  showing  that  the  property  was  levied  on  as 
the  property  of  the  petitioner,  who  was  the  defendant  in  exe- 
cution. The  petition  further  alleges  that  the  plaintiff  in  exe- 
cution bid  in  the  property  at  that  sale  at  an  amount  which, 
together  with  certain  credits  on  the  execution,  was  sufficient 
to  satisfy  it.  It  further  appears  that  the  plaintiff  in  execution 
repudiated  his  bid,  and  that  the  sheriff  acquiesced  in  such  re- 
pudiation and  refused  to  enter  as  a  credit  on  the  execution  the 
amount  bid  by  the  plaintiff.  That  a  purchaser  at  a  judicial 
sale  is  bound  to  comply  with  his  bid,  even  though  he  gets  no 
title  to  the  property  offered  for  sale,  is  the  well-settled  law  of 
this  state.  In  the  case  of  McWhorter  v.  Bearers,  8  Ga.  300, 
it  was  held  that:  "Where  property  of  a  defendant  in  execution  is 
seized  and  sold  by  the  sheriff,  and  there  is  no  warranty  of  title 
on  the  part  of  the  defendants  in  execution,  or  the  sheriff,  the 
maxim  of  caveat  emptor  applies  to  the  purchaser  of  property  at 
sheriff's  sale;  and  the  purchaser  at  sheriff's  sale  cannot  maintain 
an  action  against  the  defendant  in  execution,  for  so  much 
money  paid  to  his  use,  on  failure  of  such  title  to  the  property 
80  purchased":  See,  also,  Worthy  v.  Johnson,  8  Ga,  336,  52 
Am.  Dec.  399;  Methvin  v.  Bexly,  18  Ga.  551.  In  the  case  of 
Crafton  v.  Toombs,  58  Ga.  343,  it  was  held  that  in  the  distri- 
bution of  a  fund  realized  from  the  sale  of  property  which  was 
levied  on  as  the  property  of  the  defendant  **"'  in  fieri  facias, 
the  fund  would  be  awarded  to  the  oldest  judgment  against  him, 
notwithstanding  he  had  no  title  to  the  property  sold.  In  Col- 
bert V.  Moore,  64  Ga.  503,  it  was  ruled  that:  "A  purchaser  of 
property  at  administrator's  sale  cannot  repudiate  his  bid  be- 
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cause  of  a  defective  title,    or  no  title  at  all  in  the  intestate, 
when  there  is  no  fraud  or  misrepresentation  by  the  adminis- 
trator."   In  the  case  of  Jinks  v.  American  Mtg.  Co.,  102  Ga. 
694,  it  was  held  that:  "Where  an  execution  is  levied  upon  the 
property  of  the  defendant,  and  at  a  sale  had  in  pursuance  of 
the  levy  the  property  brings  a  sum  equal  to,  or  greater  than, 
the  amount  due  upon  the  execution,  such  sale  satisfies  the  judg- 
ment; and  the  process  is  thenceforth  functus  ofl&cio,  whether 
marked  'satisfied'  or  not."    It  was  further  ruled  that:  "An  en- 
try by  the  sheriff  upon  such  execution,  stating  the  facts  above 
indicated,  so  long  as  it  stands  unchallenged  upon  the  record,. 
is  presumptively  correct;  and  in  the  trial  of  an  issue  formed 
upon  an  affidavit  of    illegality  alleging    payment,  which  was 
filed  to  arrest  a  subsequent  levy  of  the  same  execution,  such 
entry  concludes  the  plaintiff."    Three  things  are  settled  by  the 
decisions  cited  above:  1.  That  a   purchaser  at  a   judicial  sale 
must  comply  with  his  bid,  whether  the  property  offered  for 
sale  is  the  property  of  the  defendant  in  execution  or  not;  2. 
That  a  sale  regularly  had  pursuant  to  law,  if  the  amount  bid 
equals  or  exceeds  the  amounts  due  on  the  execution,  satisfies 
the  judgment  against  the  defendant  in  execution;  and  3.  That 
the  plaintiff  in  execution  is  precluded,  by  an  entry  of  sale  by 
the  sheriff  on  the  execution,  from  showing  that  there  had  been 
in  fact  no  sale.    In  the  present  case,  the  execution  shows  that 
there  was  a  levy,  and  the  petition  alleges  that  there  was  a  sale 
pursuant  to  that  levy.    A  petition  showing  these  facts  is  good 
against  a  general  demurrer.     The  plaintiff  in  execution,  who 
was  alleged  to  be  the  purchaser  at  the  sale,  can  defend  by  show- 
ing either  that  there  was  no  sale,  or  a  state  of  facts  which  would, 
either  legally  or  equitably,  preclude  the  defendant  in  fieri  facias 
from  claiming  any  benefit  under  the  alleged  sale.     Should  he 
fail  to  make  any  proper  defense,  the  court  should  decree  that 
he  comply  with  his  bid,  and  that  the  sheriff  enter  the  amount 
of  the  same  as  a  credit  upon  the  execution.    If  it  appears  that 
****  the  bid  was  of  a  sufficient  amount  to  pay  off  the  execution, 
then  it  would  be  satisfied.     If   the  amount  of   the   bid  was 
greater  than  the  sum    due  on  the    execution,  the    purchaser 
should  be  required  to  pay  over  to  the  sheriff  for  the  use  of 
the  defendant  in  execution  the  balance  remaining  after  the 
execution  is  satisfied.    The  petition  in  the  present  case  set  forth 
a  cause  of  action,  and  should  not  have  been  dismissed  on  de- 
murrer. 
2.  It  is  settled  law  of  this  state  that  an  affidavit  of  illegality 
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is  not  a  remedy  for  an  excessive  levy:  Manry  v.  Shepperd,  57 
Ga.  68;  Rogers  v.  Felker,  77  Ga.  46. 
Judgment  reversed. 

All  the  justices  concurring,  except  Lumpkin,  P.  J.,  and  Lit- 
tle, J.,  absent. 

JUDICIAL  SALES— CAVEAT  EMPTOR.— The  rule  of  caveat 
eiiptor  applies  to  one  who  purchases  real  estate  at  a  judicial  sale 
thereof:  Pope  v.  Benster,  42  Neb.  304,  47  Am.  St.  Rep.  703,  and 
note;  Butler  v.  Fitzgerald,  43  Neb.  192,  47  Am.  St.  Rep.  741,  and 
note.  But  purchasers  at  a  judicial  sale  are  not  bound  by  the  rule 
of  caveat  emptor  if  they  are  misled  by  representations  of  the  officer 
making  the  sale  as  to  the  state  of  the  title  or  encumbrances:  Ham- 
mond v.  Cailleaud,  111  Cal.  206,  52  Am.  St.  Rep.  167,  and  note. 

JUDICIAL  SALES.— A  PURCHASER  at  a  judicial  sale  Is 
charged  with  notice  of  the  condition  of  the  title  and  of  the  appraise- 
ment: Nye  etc.  Co.  v.  Fahrenholz,  49  Neb.  276,  59  Am.  St.  Rep,  540. 

JUDICIAL  SALES,  HOW  ENFORCED.— If  a  judicial  sale  is  re- 
ported to,  and  confirmed  by,  the  court,  the  purchaser  may  be  com- 
pelled to  comply  with  its  terms,  and  the  order  of  the  court  for  such 
compliance  may  be  enforced  by  attachment  and  commitment,  after 
an  order  of  the  court  made  directing  a  resale,  with  a  provision  that 
the  purchaser  shall  be  held  responsible  in  case  it  brings  less  than 
his  bid:  Stout  v.  Phllippi  Mfg.  etc.  Co.,  41  W.  Va.  339,  56  Am.  St. 
Bep.  843. 


Central  of  Georgia  Railway  Company  v.  Price. 

[106  Geokqia,  176.] 

AGENCY— POWER  OF  AGENT  TO  APPOINT  SUBAGENT. 
A  conductor  on  a  passenger  train  of  a  railway  company  Is  Its 
agent,  and  it  is  bound  by  all  his  acts  within  the  scope  of  his  em- 
ployment; but  he  has  no  authority,  without  express  power  conferred 
by  the  company,  to  appoint  a  subagent. 

NEGLIGENCE— PASSENGER  DETAINED  BY,  AND  IN- 
JURED AT  HOTEL— LIABILITY  OF  CARRIER.— If,  through  the 
negligence  of  a  railroad  conductor,  a  passenger  has  been  carried 
beyond  his  destination,  such  conductor  cannot,  without  express  au- 
thority, constitute  the  proprietor  of  a  hotel  unconnected  with  the 
railway  company  its  agent  to  care  for  such  passenger  until  he  can 
return  on  the  company's  train  to  his  destination,  and  the  company 
cannot  be  held  liable  for  injury  sustained  by  such  passenger  at  the 
hotel  in  consequence  of  the  negligence  of  the  hotel  proprietor.  In 
such  a  case,  the  negligence  of  the  railway  company  is  the  remote, 
and  not  the  proximate,  cause  of  the  injury. 

W.  D.  Kiddoo,  for  the  plaintiff  in  error. 

M.  F.  Hatcher  and  Guerry  &  Hall,  for  the  defendant  in  error. 

*"'  SIMMONS,  C.  J.  In  the  view  we  take  of  this  case,  it  is 
Tinnecessary  to  deal  with  the  many  special  grounds  of  the  mo- 
tion for  a  new  trial.  The  record  discloses  that  Mrs.  Price  was 
B  passenger  on  a  train  of  the  defendant  company,  and  that 
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her  destination  was  Winchester,  Georgia.  Through  the  negli- 
gence of  the  conductor,  she  was  not  put  off  at  Winchester,  but 
was  carried  on  to  Montezuma.  Upon  her  arrival  at  the  latter 
place,  the  conductor  advised  her  to  go  to  the  hotel  and  spend 
the  night,  he  agreeing  to  carry  her  back  to  Winchester  in  the 
morning  when  his  train  made  the  return  trip.  He  accompanied 
her  to  a  hotel  where  a  room  was  assigned  her,  the  conductor 
agreeing  with  the  proprietor  to  pay  her  expenses.  She  was 
taken  to  her  room  by  the  proprietor  or  his  servants,  and  fur- 
nished with  a  kerosene  lamp  which  she  left  burning  after  she 
had  retired  to  bed.  Sometime  during  the  night  the  lamp,  she 
claims,  exploded  and  set  fire  to  a  mosquito  net  which  covered 
the  bed,  and  in  her  efforts  to  extinguish  the  flames  her  hands 
were  badly  burned.  She  sued  the  railway  company  for  dam- 
ages, and,  under  the  charge  of  the  court,  the  jury  returned  a 
verdict  in  her  favor  for  four  hundred  dollars.  A  motion  for  a 
new  trial  was  made,  and  was  overruled  by  the  trial  judge.  To 
this  the  company  excepted.  The  contention  of  the  plaintiff  in 
the  court  below  was,  that  when  the  conductor  carried  her  to 
the  hotel  in  Montezuma  and  asked  her  to  remain  there  until 
his  return  the  next  morning,  he  thereby  made  the  proprietor 
of  the  hotel  the  agent  of  the  railway  company,  and  that  if  the 
plaintiff  was  injured  by  the  negligence  of  the  proprietor  or  his 
servants  in  furnishing  her  a  defective  lamp,  the  railway  com- 
pany was  liable,  the  contract  of  carriage  not  having  been  fully 
executed  and  the  plaintiff  being  still  a  passenger.  The  trial 
judge  in  his  charge  took  this  view  of  the  law  and  in  substance 
80  instructed  the  jury.  We,  however,  think  this  was  error.  A 
conductor  on  a  passenger  train  of  a  railway  company  is  the 
agent  of  the  company,  and  the  company  is  bound  by  all  of  his 
acts  within  the  scope  of  his  employment.  His  business  is  to 
superintend  the  running  of  the  train,  look  after  the  comfort 
and  safety  of  the  passengers,  and  do  such  other  work,  in  and 
about  the  running  of  the  train,  as  is  imposed  upon  him  by  the 
rules  of  the  *''®  company  or  by  law.  Being  only  an  agent,  he 
had  no  authority,  without  express  power  conferred  by  the  com- 
pany, to  appoint  a  subagent.  He  could  not  delegate  to  an- 
other, an  agent  of  his  own  appointment,  the  powers  conferred 
upon  him:  Civ.  Code,  sec.  2999.  It  was  not  within  the  scope 
of  his  business  to  constitute  the  proprietor  of  a  hotel  the  agent 
of  the  company  for  the  purpose  of  taking  care  of  the  plaintiff 
during  the  night.  We  are  aware  that  several  of  the  courts 
have  held  that  where  a  passenger  is  injured  by  the  negligence 
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of  a  railway  company,  such  company  is  liable  for  the  compensa- 
tion of  a  surgeon  employed  by  the  conductor  or  station  agent 
for  attendance  upon  the  injured  passenger.  These  rulings  are 
put  upon  the  ground  of  humanity  and  public  policy  in  case  of 
such  emergency;  but,  so  far  as  we  can  ascertain,  no  court  has 
ever  held  that  the  company  would  be  liable  to  the  injured  pas- 
senger for  the  negligence  or  malpractice  of  a  surgeon  so  em- 
ployed. 

It  is  argued  that,  whether  or  not  the  proprietor  of  the  hotel 
was  the  agent  of  the  company,  the  contract  of  carriage  was  not 
completed,  and  it  was  the  duty  of  the  company,  by  its  agents, 
safely  to  care  for  the  passenger  until  they  had  delivered  her  at 
her  destination.  Admitting,  for  the  sake  of  the  argument,  that 
this  is  true,  we  still  think  that  the  company  would  not  be  lia- 
ble for  the  consequences  of  the  landlord's  negligence.  The  neg- 
ligence of  the  company  consisted  in  passing  the  station  where 
the  passenger  desired  to  alight,  without  giving  her  an  oppor- 
tunity to  get  off.  Taking  her  version  of  the  manner  in  which 
she  was  injured,  the  injury  was  occasioned  by  the  negligence 
of  the  proprietor  of  the  hotel  or  his  servants  in  giving  her  a  de- 
fective lamp.  The  negligence  of  the  company  in  passing  her 
station  was,  therefore,  not  the  natural  and  proximate  cause  of 
her  injury.  There  was  the  interposition  of  a  separate,  inde- 
pendent agency,  the  negligence  of  the  proprietor  of  the  hotel, 
over  whom,  as  we  have  shown,  the  railway  company  neither 
had  nor  exercised  any  control:  Civ.  Code,  sees.  3912,  3913; 
Perry  v.  Central  E.  R.  Co.,  66  Ga.  746;  Mayor  etc.  of  Macon  v. 
Dykes,  103  Ga.  847;  South-Side  etc.  Co.  v.  Trich,  117  Pa.  St. 
390,  2  Am.  St.  Rep.  672;  Wood  v.  Pennsylvania  R.  R.  Co.,  177 
Pa.  St.  306,  55  Am.  St.  Rep.  728;  Lewis  v.  Flint  etc.  Ry.  Co., 
54  Mich.  55,  52  Am.  Rep,  790;  Hoag  v.  Lake  Shore  etc.  Ry. 
Co.,  *^»  85  Pa.  St.  293,  27  Am.  Rep.  653;  Sira  v.  Wabash  R. 
R.  Co.,  115  Mo.  127,  37  Am.  St.  Rep.  386;  Gulf  etc.  Ry.  Co. 
v.  Shields,  9  Tex.  Civ.  App.  652;  Smith  v.  BoUes,  132  U.  S. 
125.  The  injuries  to  the  plaintiff  were  not  the  natural  and 
proximate  consequences  of  carrying  her  beyond  her  station, 
but  were  unusual  and  could  not  have  been  foreseen  or  provided 
against  by  the  highest  practicable  care.  The  plaintiff  was  not 
entitled  to  recover  for  such  injuries,  and  the  court  erred  in 
overruling  the  motion  for  new  triaL 

Judgment  reversed. 

All  the  justices  concurring. 
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AGENCY— SUBAGENT.— As  a  general  rule,  an  agent  has  no  right 
to  delegate  his  authority  to  a  subageut  without  the  consent  of  his 
principal:  Davis  v.  King,  6t>  Conn.  4G5,  50  Am.  St.  Rep.  104,  and  ex- 
tended note  thereto.  When  an  agent  may  appoint  a  subagent,  see 
Appleton  Bank  v.  McGilvray,  4  Gray,  518,  04  Am.  Dec.  92;  Savre  v. 
Nichols,  7  Cal.  535,  68  Am.  Dec.  280.  The  general  olHcers  of  a  rail- 
road company  have  power  to  contract  for  the  services  of  a  surgeon 
for  railroad  employes  injured  in  the  course  of  their  employment: 
Bedford  Belt  By.  Co.  v.  McDonald,  17  Ind.  App.  492,  60  Am.  St. 
Rep.  172. 

NEGLIGENCE  —  CARRYING  PASSENGER  BEYOND  DES- 
TINATION.— ^A  railroad  company  may  be  held  liable  for  damages 
caused  by  carrying  a  passenger  beyond  his  destination:  Alabama 
etc.  K.  B.  Ca  ▼.  SeUers,  93  Ala.  9,  SO  Am.  St.  Rep.  17. 


Beunswiok    Geooert    Company   v,  Brunswick   & 
Western  Railroad  Company. 

[106  GXOBOIA,  270.] 

ACTIONS— DISMISSAL  AFTER  VERDICT.— Plaintiff  In  a 
dvn  action  has  no  right  to  dismiss  the  case  after  the  jury  have  ar- 
rived at  a  verdict  against  him  and  are  about  to  return  it  into 
court,  and  after  plaintiff  and  his  counsel  have  been  made  aware  of 
the  result  of  the  trial. 

WAREHOUSEMEN— FAILURE  TO  DELIVER— BURDEN 
OF  PROOF. — A  failure  on  the  part  of  a  warehouseman  to  deliver 
goods  on  demand  raises  a  presumption  of  liability  for  negligence,  and 
the  burden  of  proof  Is  upon  him  to  account  for  the  nondelivery;  but 
when  he  malies  such  an  accounting  the  onus  of  proof  shifts,  and 
the  presumption  is  raised  that  the  loss  thus  accounted  for  is  not 
the  result  of  the  warehouseman's  negligence. 

WAREHOUSEMEN- LIABILITY  FOR  LOSS  CAUSED  BY 
INDEPENDENT  CONTRACTOR.— A  warehouseman  Is  not  liable 
for  the  loss  of  goods  caused  by  fire  resulting  from  the  negligence 
of  his  employs,  who,  as  an  independent  contractor,  Is  exerc4slng 
an  Independent  business  not  subject  to  the  immediate  direction  and 
control  of  such  employer. 

NEW  TRIAL.— ERROR  IN  CHARGE  of  the  court  as  to  the 
burden  of  proof  Is  not  cause  for  a  new  trial,  when  another  trial 
could  not  legally  result  In  a  different  verdict. 

Crovatt  &  Whitfield,  for  the  plaintifE. 

Goodyear  &  Kay,  for  the  defendant. 

^^^  LEWIS,  J.  The  Brunswick  Grocery  Company  sned 
the  Brunswick  and  Western  Railroad  Company  for  the  value 
of  certain  salt  stored  by  the  plaintifE  with  the  defendant  as  a 
warehouseman.  The  defense  relied  upon  was,  that  the  salt 
was  destroyed  by  fire  ''^'^^  without  negligence  upon  the  part  of 
the  defendant.  On  the  trial  of  the  case,  the  defendant  ad- 
mitted the  contract  set  out  in  plaintiff^s  petition,  admitted  the 
value  of  the  salt  to  be  four  hundred  and  ninety-six  dollars  and 
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sixteen  cents,  and  that  the  plaintiff  had  such  ownership  in  the 
salt  as  would  give  it  a  right  of  action.  The  plaintiff  showed 
that  on  April  2,  1896,  the  salt  was  in  the  possession  of  the  rail- 
road company;  that  since  that  date,  and  before  bringing  the 
suit,  plaintiff  made  demand  on  the  defendant  for  the  salt,  and 
it  was  not  delivered.  The  reply  which  the  plaintiff's  agent  re- 
ceived to  his  demand  was  that  the  salt  was  destroyed  by  fire. 
The  defendant  introduced  testimony  substantially  to  the  fol- 
lowing effect:  A  fire  on  April  2,  1896,  destroyed  almost  the 
entire  railroad  property  of  the  company  at  the  wharf,  and  all 
the  salt  in  question  was  consumed  by  the  fire.  The  fire  was 
not  started  by  the  consent,  knowledge,  or  procurement  of  any 
employ^  of  the  company.  There  were  quite  a  number  of  rail- 
road tracks  upon  the  wharves.  Cars  were  being  moved  by  en- 
gines backward  and  forward  daily  upon  that  wharf.  At  the 
time  of  the  fire  a  portion  of  the  wharf  was  being  rebuilt. 
There  was  a  portable  pile-driving  engine  used  in  this  work. 
There  was  some  evidence  that  the  wind  was  blowing  from  the 
direction  of  the  engine  to  the  warehouse,  and  that  the  smoke- 
stack of  the  engine  had  on  it  no  spark-arrester.  The  ware- 
house containing  the  salt  was  the  one  first  found  on  fire. 
Brown,  the  contractor,  who  had  charge  of  the  pile-driving  en- 
gine, and  who  had  control  of  the  entire  machinery  used  in  re- 
pairing the  wharf,  was  employed  by  the  agent  of  the  defendant 
to  do  this  work.  Brown  had  previously  done  other  work  of 
the  kind  for  the  defendant.  His  time  was  not  confined  to  the 
company's  work.  He  did  such  other  work  as  he  wished  to,  and 
had  a  perfect  right  to  take  other  work.  Neither  defendant  nor 
its  agents  had  any  control  whatever  over  Brown's  hands,  nor 
any  control  over  his  machinery.  The  work  of  repairing  the 
wharves  was  given  to  Brown,  who  employed,  paid,  and  super- 
intended his  own  hands,  and  furnished  his  own  machinery;  the 
company,  upon  completion  of  the  work,  simply  settling  with 
Brown  at  the  contract  price.  It  was  customary  to  use  such  an 
engine  in  this  kind  of  work,  and  witness  never  knew  before  of 
any  fire  being  communicated  to  the  wharf  by  the  engine. 

^'^^  It  appears  from  the  record  that  the  judge,  at  the  con- 
clusion of  his  charge  to  the  jury,  being  about  to  take  a  recess 
unfil  the  next  day,  instructed  the  jury  that  if  they  should 
agree  upon  a  verdict  during  the  recess,  the  foreman  should  re- 
tain it,  and  the  jury  might  then  disperse  until  court  convened. 
The  court  then,  upon  request  of  counsel  for  both  parties,  gave 
permission  to  counsel  to  ascertain  from  the  jury  their  finding 
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when  made.  During  the  recess  counsel  for  plaintiff  ascertained 
that  the  verdict  was  in  favor  of  the  defendant,  and,  when  the 
judge,  upon  the  convening  of  court  next  day,  was  about  to  re- 
ceive the  verdict  of  the  jury,  counsel  for  plaintiff  moved  to  dis- 
miss the  case.  The  court,  upon  objection  of  counsel  for  de- 
fendant, overruled  the  motion  to  dismiss,  and  ordered  that  the 
verdict  be  entered  of  record,  which  was  done.  To  the  overrul- 
ing of  the  motion  to  dismiss  the  case,  counsel  for  movant  ex- 
cepted. The  jury  returned  a  verdict  for  the  defendant,  and 
error  is  assigned  by  plaintiff's  counsel  on  the  judgment  of  the 
court  overruling  his  motion  for  a  new  trial. 

1.  Section  5044  of  the  Civil  Code  allows  the  plaintiff  in  any 
action  to  dismiss  his  case,  either  in  vacation  or  in  term  time. 
Under  the  decisions  of  this  court  the  plaintiff  has  this  privi- 
lege at  any  time,  even  after  the  commencement  of  the  trial, 
provided  it  is  exercised  before  the  rendition  or  publication  of  a 
verdict.  Manifestly,  there  is  no  right  on  his  part  to  dismiss 
the  case  after  a  formal  return  by  the  jury  of  their  verdict  into 
court,  and  after  counsel  has  thus  been  made  aware  of  the  re- 
sult of  the  trial.  In  this  case  permission  was  given  by  the 
court  for  the  jury  to  disperse  after  they  had  found  their  ver- 
dict, and  they  were  also  authorized  to  make  known  their  find- 
ing to  the  counsel  who  represented  the  contending  parties.  It 
was  ascertained  by  counsel  for  plaintiff  during  the  recess  of 
the  court  what  the  verdict  was.  So  far  as  the  right  of  plaintiff 
to  dismiss  its  action  was  concerned,  we  think  the  ascertain- 
ment of  the  verdict  in  this  way  was  tantamount  to  its  publi- 
cation. In  the  language  of  Bleckley,  Judge,  in  Meador  v.  Dol- 
lar Sav.  Bank,  56  Ga.  609:  "The  plaintiff  had  lost  his  wager, 
and  it  was  too  late  for  him  to  withdraw  the  stake."  In  Peo- 
ples V.  Boot,  48  Ga.  592,  it  was  decided  that  the  plaintiff  may 
dismiss  his  case  at  any  time  before  the  ^''^  verdict  is  published, 
if  unknown  to  him.  Warner,  chief  justice,  delivering  the  opin- 
ion in  that  case,  says:  "If  it  had  been  shown  to  the  court  by 
competent  evidence  that  the  plaintiff  had  surreptitiously,  or 
otherwise,  ascertained  that  the  jury  had  found  a  verdict  against 
him  before  the  motion  was  made  to  dismiss  the  case,  and  the 
court  had  then  refused  to  dismiss  it  on  that  account,  we  should 
not  have  been  disposed  to  interfere  with  that  judgment,  but 
nothing  of  that  kind  was  made  to  appear  to  the  court  in  this 
case."  Such  a  state  of  facts  was  made  clearly  to  appear  in  the 
present  case,  and  we  think  the  court  was  right  in  overruling 
the  motion  to  dismiss. 
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2,  3.  There  were  various  grounds  in  the  motion  for  a  new 
trial,  based  upon  alleged  errors  in  different  portions  of  the 
court's  charge  on  the  subject  of  the  burden  of  proof  in  this 
case.  As  we  construe  the  charge  as  a  whole,  its  effect  was  to 
instruct  the  jury  that  if  the  proof  showed  goods  were  intrusted 
to  a  warehouseman  by  the  owner,  and  the  warehouseman  failed 
to  deliver  the  same  on  demand,  this  raised  a  presumption  of 
negligence  against  the  defendant;  but  that  if  the  defendant  ac- 
counted for  the  same  by  showing  they  were  destroyed  by  fire 
not  caused  by  the  defendant  or  its  agents,  this  removed  the 
presumption,  and  the  burden  of  proof  was  then  upon  the  plain- 
tiff to  show  that  the  loss  was  due  to  the  negligence  of  the  de- 
fendant before  there  could  be  a  recovery.  The  Civil  Code,  sec- 
tion 2930,  declares,  "a  failure  to  deliver  the  goods  on  demand 
makes  it  incumbent  on  him  [the  warehouseman]  to  show  the 
exercise  of  ordinary  diligence."  There  is  quite  a  conflict  of  au- 
thority upon  this  subject,  but  we  think  the  weight  of  it  will 
sustain  the  charge  of  the  court  as  above  interpreted.  For  au- 
thorities in  point  see  28  Am.  &  Eng.  Ency.  of  Law,  648-650; 
Hale  on  Bailments  and  Carriers,  240  et  seq.;  Schmidt  v. 
Blood,  24  Am.  Dec.  149-155;  Abbott's  Trial  Evidence,  562, 
and  numerous  authorities  cited  in  above  works.  On  the  same 
line  with  the  weight  of  authority  above  cited  seems  to  be  the 
ruling  of  this  court  in  Cunningham  v.  Franklin,  48  Ga.  531. 
We  hardly  think  the  section  of  the  code  above  cited  changes 
the  common-law  rule  upon  the  subject.  The  authorities  seem 
to  be  uniform  to  the  effect  that  where  there  is  failure  on  the 
part  of  the  warehouseman  to  deliver  ^''^  goods  on  demand, 
there  is  a  presumption  of  liability,  and  the  burden  is  on  him  of 
accounting  for  the  goods;  but  it  does  not  follow  from  this 
that  the  burden  necessarily  remains  on  him  throughout  the 
case,  for  he  may  account  for  the  goods  by  showing  their  loss 
in  such  a  way,  by  burglary  or  an  accidental  fire,  for  instance, 
as  will  shift  the  onus,  and  will  raise  the  presumption  that  the 
loss  thus  accounted  for  was  not  the  result  of  the  warehouse- 
man's negligence. 

But  we  do  not  deem  it  necessary  to  pass  directly  upon  this 
question  in  the  decision  of  this  case.  Even  if  the  onus  proband! 
was  upon  tlie  defendant  to  the  fullest  extent  claimed  by  the 
plaintiff  in  error,  we  think  it  was  successfully  carried  by  the  un- 
contradicted testimony  in  the  case.  The  theory  of  plaintiff's 
counsel  evidently  was  that  the  fire  was  communicated  to  the 
warehouse  from  the  engine  that  was  being  operated  by  the  con* 
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tractor  Brown,  and  was  the  result  of  negligence  in  not  having 
the  engine  provided  with  a  spark-arrester,  or  with  some  con- 
trivance to  prevent  the  spread  of  fire,  and  that,  this  contractor 
being  the  employ 6  of  the  defendant  company,  this  negligence 
was  attributable  to  the  company.    There  was  no  question,  un- 
der the  testimony,  that  the  party  engaged  in  the  operation  of 
this  engine  was  an  independent  contractor,  and  was  not  sub- 
ject to  any  direction  and  control  in  the  management  of  his 
machinery  and  in  the  operation  of  his  business  by  the  railroad 
company.     The  Civil  Code,  section  3818,  declares:  "The  em- 
ployer generally  is  not  responsible  for  torts  committed  by  his 
employ^  when  the   latter   exercises   an   independent   business, 
and  in  it  is  not  subject  to  the  immediate  direction  and  control 
of  the  employer."    The  work  and  business  of  the  employer  in 
this  particular  case  did  not  fall  within  any  of  the  provisions  of 
section  3819  of  the  Civil  Code.    The  work  was  not  wrongful  in 
itself,  nor  was  it  a  nuisance.     From  previous  experience  and 
knowledge  of  the  defendant's  agents  the  work  was  not   in  its 
nature  dangerous  to  others.     The    act  which  the    contractor 
was  doing  was  in  violation  of  no  duty  imposed  by  contract  with 
the  employer,  nor  in  violation  of  any  duty  imposed  by  the  stat- 
ute; and  the  employer  did  not  retain  the  right  to  control  the 
time  and  manner  of  executing  the  work,  or  interfere  and  as- 
sume control  so  as  to  create  the  relation  *''*  of  master  and  ser- 
vant; nor  did  the  employer  ratify  the  wrong  of  the  independ- 
ent contractor.    Where  none  of  these  things  exist,  it  manifestly 
follows  from  the  statutes  above  cited  that  there  can  be  no  lia- 
bility on  the  part  of  the  employer.    In  Atlanta  etc.  R.  R.  Co. 
V.  Kimberly,  87  Ga.  161,  27  Am.  St.  Rep.  231,  it  was  decided 
that  a  raUroad  company  is  not  liable  for  an  injury  caused  by 
the  negligence  of  an  independent  contractor  in    constructing 
its  railroad,  where  it  retains  no  control  over  the  contractor  ex- 
cept to  see,  by  its  superintendent,  that  the  railroad  is  built 
according  to  the  contract.    To  the  same  effect  see  Fulton  Co. 
etc.  R.  R.  Co.  V.  McConnell,  87  Ga.  756;  Wilson  v.  White,  71 
Ga.  506,  51  Am.  Rep.  269.    Even  if  there  was  any  error  in  the 
charge  of  the  court  on  the  subject  of  the  burden  of  proof,  such 
error  is  not  cause  for  a  new  trial,  when  another  trial  could  not 
legally  result  in  a  different  verdict. 
Judgment  affirmed. 

All  the  jnstices  concurring. 
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ACTIONS— DISCONTINUANCE.— Where  proof  has  been  taken 
In  an  equity  case,  the  plaintiff  cannot  discontinue  the  suit  with  the 
right  of  bringing  it  anew,  otherwise  than  by  obtaining  an  order 
cf  the  court  that  the  bill  be  dismissed  without  prejudice:  French 
V.  French,  8  Ohio,  214,  31  Am.  Dec.  441.  See  McLeod  v.  Bertschy, 
83  Wis.  176,  14  Am.  Rep.  755,  and  note. 

WAREHOUSEMAN— NEGLIGENCE— BURDEN  OF  PROOF.— 
When  a  bailor  proves  the  delivery  of  goods  to  a  warehouseman  for 
4Storage  under  a  contract  of  hire,  and  a  failure  to  redeliver  on  de- 
mand, he  makes  a  prima  facie  case  of  negligence,  but  when  the 
warehouseman  has  proved  that  the  goods  were  lost  by  the  act  of 
<jod,  the  burden  shifts  to  the  bailor  to  establish  that  the  loss  or 
damage  was  due  to  the  want  of  ordinary  diligence  and  care  in  tak- 
ing care  of  the  goods:  American  Brewing  Assn.  v.  Talbot,  141  Mo. 
674,  64  Am.  St.  Rep.  538,  and  note;  see  the  monographic  note  to 
Schmidt  v.  Blood,  24  Am.  Dec.  153. 

NEW  TRIAL.— AN  INSTRUCTION,  though  erroneous,  will  not 
require  the  granting  of  a  new  trial,  if  it  appears  from  the  evidence 
that  no  other  verdict  could  have  been  properly  returned  by  the  jury 
under  Instructions  entirely  correct:  Chicago  etc.  B.  R.  Co.  v. 
Kneirim,  152  lU.  458,  48  Am.  St  Rep.  259. 


Calhoun  v,  Littlr 

[106  Geoegia,  836.] 

CONSTITUTIONAL  LAW— VOID  ORDINA'NCB.— If  a  atat- 
■ute  provides  that  the  punishment  for  a  violation  of  a  town  ordi- 
nance shall  consist  of  a  fine,  or,  in  default  of  the  payment  thereof, 
certain  imprisonment,  a  town  ordinance  which  allows  imprisonment 
for  a  violation  thereof,  without  first  giving  the  person  convicted  an 
opportunity  to  pay  a  fine,  Is  void. 

JUDGES— EXEMPTION  FROM  LIABILITY.— Judges  of  in- 
ferior courts,  as  well  as  judges  of  courts  of  superior  and  general 
jurisdiction,  are  exempt  from  liability  in  damages  for  judicial  acts, 
■even  when  such  acts  are  in  excess  of  their  jurisdiction. 

JUDGES— EXEMPTION  FROM  LIABILITY.— A  judge  of  an 
Inferior  court  which  has  jurisdiction  of  the  person  and  jurisdiction 
to  try  and  punish  the  accused  for  the  offense  with  which  he  ia 
charged  is  not  liable  in  damages  for  exceeding  his  authority  in 
fixing  and  Inflicting  punishment  under  an  ordinance  subsequently 
declared  void. 

CODES— CONSTRUCTION  OP  SECTIONS.— If  a  section  of 
the  code  of  a  state  has  been  codified  from  a  decision  of  its  supreme 
court,  such  section  must  be  construed  in  the  light  of  the  source  from 
which  It  was  taken,  unless  the  language  imperativelj  demands  a 
different  construction. 

Hitch  &  Myers,  for  the  plaintiff. 

L.  A.  Wilson,  for  the  defendant. 

»3«  COBB,  J.  On  June  26,  1896,  Little,  as  mayor  pro  tern, 
of  the  town  of  Waresboro,  tried  Calhoun  upon  the  charge  of 
violating  the  following  ordinance  of  the  town:  **It  shall  be  un- 
lawful for  any  person  or  persons  to  engage  in  fighting  or  riot- 
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ouB  conduct  within  the  corporate  limits  of  the  town  of  Wares- 
boro,  ^^^  or  resist  or  obstruct  the  marshal  or  any  policeman 
while  in  the  discharge  of  their  official  duties."  The  accused 
was  convicted,  and  the  following  sentence  was  passed  upon 
him:  "After  hearing  the  evidence  in  the  above-stated  case,  it 
is  ordered  and  adjudged  by  the  court  that  the  defendant  be 
kept  in  the  jail  of  the  town  of  Waresboro  for  three  days."  It 
appears  from  the  minutes  of  the  town  council  that  this  sentence 
was  afterward  commuted  by  the  officer  who  tried  the  accused 
to  imprisonment  for  one  day.  This  sentence  was  passed  pur- 
suant to  the  following  ordinance:  "Any  person  who  shall  com- 
mit any  or  either  of  the  offenses  hereinbefore  mentioned  .... 
shall,  on  conviction  for  each  offense,  be  sentenced  to  pay  a  fine 
of  not  less  than  one  dollar,  nor  exceeding  twenty  dollars,  or 
imprisonment  and  work  on  the  public  streets  not  exceeding 
thirty  days.**  The  ordinances  herein  quoted  were  passed  in 
1888.  The  present  suit  is  an  effort  on  the  part  of  Calhoun  to 
recover  damages  from  Little  on  account  of  the  alleged  illegal 
detention  of  the  plaintiff  in  the  town  jail.  The  petition  allegea 
that  the  sentence  above  quoted  was  without  authority  of  law, 
and  that  the  imprisonment  of  petitioner  thereunder  was  ma- 
licious and  in  violation  of  law;  that  petitioner  had  violated  no 
ordinance  of  the  town,  and  that  the  conviction  and  sentence 
was  a  willful  and  malicious  persecution.  The  petition  further 
alleges  that  efforts  were  made  on  the  part  of  friends  of  peti- 
tioner to  give  bond  or  deposit  any  sum  of  money  required  to 
enable  him  to  have  the  sentence  reviewed  and  set  aside,  but 
that  these  efforts  were  unavailing.  The  defendant  answered, 
denying  that  the  sentence  and  imprisonment  thereunder  were 
malicious  or  without  authority  of  law,  and  averring  that  his 
acts  were  in  furtherance  of  law  and  order.  The  allegations  in 
the  petition  as  to  efforts  to  give  bond  in  order  to  have  the  sen- 
tence reviewed  are  also  denied.  At  the  trial  the  evidence 
showed  that  the  defendant  was  regularly  elected  a  member  of 
the  town  council  on  June  22,  1896.  From  an  extract  of  the 
minutes  of  the  council  it  appears  that  the  defendant  was 
elected  mayor  pro  tem.  on  July  6,  1896;  but  there  was  testi- 
mony showing  that  he  was  mayor  pro  tem.  at  the  date  of  the 
trial  of  the  plaintiff  for  the  alleged  violation  of  the  ordinance  of 
the  town.  The  defendant  testified  that  **®  no  bond  was  ever 
offered  him  either  by  Calhoun  or  by  anyone  in  his  behalf.  The 
jury  returned  a  verdict  for  the  defendant;  and,  plaintifPi  mo- 
tion for  a  new  trial  being  overruled,  he  excepted. 
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1.  Were  the  ordinances  under  which  the  plaintiff  in  error 
was  convicted  and  sentenced  to  imprisonment  by  the  defend- 
ant valid  at  the  time  of  the  trial?  These  ordinances  were 
passed  under  authority  of  a  charter  granted  to  the  town  by 
the  superior  court,  the  provisions  of  which  charter  will  be 
found  in  sections  685-710  of  the  Political  Code.  An  examina- 
tion of  these  provisions  will  show  that  the  ordinances  were 
valid  at  the  time  of  their  passage.  In  1891  an  act  was  passed 
prohibiting  the  general  assembly  from  granting  charters  to 
towns  of  less  than  two  thousand  inhabitants,  and  conferring 
upon  the  superior  courts  exclusive  power  to  grant  such  char- 
ters: Acts  1890-91,  p.  190.  This  act  was  repealed  on  Decem- 
ber 1,  1893;  Acts  1893,  p.  65.  In  the  case  of  Fullington  v. 
Williams,  98  Ga.  807,  this  act  was  held  to  be  constitutional 
and  valid.  On  December  9,  1893,  a  new  charter  was  granted 
the  town  of  Waresboro  by  the  general  assembly:  Acts  1893,  p. 
335.  This  act  has  never  been  repealed  either  expressly  or  by 
implication,  nor  has  its  validity  been  in  any  way  impaired. 
From  it,  therefore,  the  town  of  Waresboro  must  derive  what- 
ever authority  it  has  to  exercise  corporate  functions.  This 
act  repeals  all  former  charters  granted  to  the  town,  but  pro- 
xides  that  all  ordinances  then  in  force  and  not  inconsistent 
with  its  provisions  shall  be  valid  and  of  force  until  amended  or 
repealed  by  the  mayor  and  aldermen  of  the  town.  An  exam- 
ination of  the  act  will  show  that  the  ordinance  which  defined 
the  offense  for  which  Calhoun  was  tried  is  perfectly  consistent 
with  its  provisions.  Is  the  ordinance  which  prescribes  the  pun- 
ishment to  be  inflicted  upon  persons  convicted  of  offenses 
against  the  town  also  consistent  with  the  provisions  of  the  act? 
Section  11  of  the  act  is  as  follows:  "Be  it  further  enacted, 
that  the  mayor  or  mayor  pro  tem,  of  said  town  shall  hold  a 
police  court  in  said  town  at  any  time  for  the  trial  and  punish- 
ment of  all  violators  of  their  ordinances,  by-laws,  rules,  and 
regulations  of  said  town,  the  punishment  inflicted  not  to  ex- 
ceed a  fine  of  one  hundred  dollars,  or,  in  default  of  the  pay- 
ment of  said  fine  and  costs,  by  labor  ^^®  on  the  streets  of  said 
town  or  public  works  of  said  town  not  to  exceed  sixty  days,  or 
confinement  in  the  common  jail  of  the  said  town  not  to  ex- 
ceed sixty  days.'*  It  needs  no  argument  to  show  that  an  ordi- 
dinance  of  the  town  which  allows  imprisonment  without  first 
giving  the  person  convicted  an  opportunil;y  to  pay  a  fine  it 
rendered  void  by  this  section  of  the  act. 

2.  The  question  therefore  arises:  Is  the  defendant  liable  to 
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the  plaintiff  in  damages  for  inflicting  a  punishment  upon  him 
under  a  void  ordinance?  The  court  over  which  the  defendant 
presided  had  jurisdiction  of  the  person  of  the  plaintiff  and 
jurisdiction  to  try  and  punish  him  for  the  offense  with  which 
he  was  charged.  The  defendant  has  only  exceeded  his  author- 
ity in  fixing  the  punishment.  It  is  universally  conceded  that 
judges  of  courts  of  superior  and  general  jurisdiction  are  exempt 
from  liability  in  damages  for  judicial  acts,  even  when  such  acts 
are  in  excess  of  their  jurisdiction.  This  doctrine  has  become 
firmly  fixed  in  the  jurisprudence  of  both  England  and  the 
United  States.  Upon  its  strict  application  depends,  to  a  very 
great  extent,  the  usefulness  of  courts  and  the  fearless  and  im- 
partial administration  of  justice:  See  Broom's  Conunentaries, 
103-106;  7  Am.  &  Eng.  Ency.  of  Law,  668;  Pratt  v.  Gardner, 
2  Gush.  63,  48  Am.  Dec.  652;  2  Hilliard  on  Torts,  161;  Gooley 
on  Torts,  472  et  seq.;  Bishop  on  Noncontract  Law,  sec.  781; 
Randall  v.  Brigham,  7  Wall.  523;  Bradley  v.  Fisher,  13  Wall. 
335.  But  it  is  said  that  the  law  affords  no  protection  to  pre- 
siding officers  of  inferior  courts  when  they  exceed  their  juris- 
diction: Piper  v.  Pearson,  2  Gray,  120,  61  Am.  Dec.  438;  Van- 
derpool  v.  State,  34  Ark.  174;  Tracy  y.  Williams,  4  Conn.  107^ 
10  Am.  Dec.  102;  7  Am.  &  Eng.  Ency.  of  Law,  669.  Judge 
Cooley,  after  stating  that  there  is  a  distinction  as  to  liability 
for  judicial  acts  between  judges  of  courts  of  general  and  those 
of  limited  jurisdiction,  gives  as  the  reasons  for  this  distinc- 
tion the  following:  "The  inferior  judicial  officer  is  not  excused 
for  exceeding  his  jurisdiction,  because,  a  limited  authority  only 
having  been  conferred  upon  him,  he  best  observes  the  spirit  of 
the  law  by  solving  all  questions  of  doubt  against  his  jurisdic- 
tion. If  he  errs  in  this  direction,  no  harm  is  done,  because  he 
can  always  be  set  right  by  the  court  having  appellate  authority 
over  him,  and  he  can  have  no  occasion  to  take  hazards  so  long 
as  his  decision  is  subject  **®  to  review.  The  rule  of  law, 
therefore,  which  compels  him  to  keep  within  his  jurisdiction 
at  his  peril,  cannot  be  unjust  to  him,  because,  by  declining  to 
exercise  any  questionable  authority,  he  can  always  keep  with- 
in safe  bounds,  and  will  violate  no  duty  by  doing  so.  More- 
over, in  doing  so  he  keeps  within  the  presumption  of  law,  for 
these  are  always  against  the  rightfulness  of  any  authority  in 
an  inferior  court,  which,  under  the  law,  appears  doubtful": 
Cooley  on  Torts,  491.  We  are  unable  to  appreciate  the  force 
of  the  reasons  embodied  in  the  above  quotation,  which  contains 
all  the  arguments  we  have  been  able  to  find  in  fayor  of  the  dis- 
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tinction.  On  the  other  hand,  we  quite  agree  with  the  supreme 
■court  of  Iowa,  when  it  says  in  Thompson  v.  Jackson,  93  Iowa, 
•876,  that:  "After  an  exhaustive  examination  of  the  cases 
which  make  this  distinction,  we  have  to  say  that  we  do  not 
think  they  are  founded  upon  grounds  which  can  he  sustained 
by  any  logical  or  reasonable  argument."  In  the  case  just  re- 
ferred to  it  was  held  that:  "A  justice  of  the  peace,  like  judges 
of  the  superior  courts,  is  protected  from  personal  liability  for 
judicial  acts  in  excess  of  his  jurisdiction,  if  he  acted  in  good 
faith  believing  he  had  jurisdiction."  Mr.  Bishop,  in  his  work 
■on  Noncontract  Law,  section  783,  commenting  upon  this  dis- 
tinction, says:  "But,  in  reason,  if  judges  properly  expected  to 
^e  most  learned  can  plead  official  exemption  for  their  blunder- 
ings  in  the  law,  a  fortiori  those  from  whom  less  is  to  be  ex- 
pected, and  who  receive  less  pay,  should  not  be  compelled  to 
respond  in  damages  to  their  mistakes,  honestly  made  after  due 
carefulness."  And  this,  we  think,  is  a  complete  answer  to  all 
of  the  reasons  given  why  such  distinction  exists.  In  Bell  v. 
McKinney,  63  Miss.  187,  it  was  held  that  where  a  magistrate 
had  authority  to  require  a  person  brought  before  him  to  give 
bond  to  appear  at  the  circuit  court,  but,  under  an  erroneous 
judgment  as  to  the  extent  of  his  authority,  and  in  good  faith, 
tried  such  person,  and,  upon  his  conviction,  sentenced  him  to 
pay  a  fine  or  be  imprisoned,  the  magistrate  was  not  liable  in 
damages  to  the  person  aggrieved.  In  the  case  of  Henke  v. 
McCord,  55  Iowa,  378,  the  facts  were  almost  identical  with 
ihose  in  the  present  case.  It  was  there  held  that:  "A  justice 
of  the  peace  who  enforces  an  ordinance  which  *^^  is  void  for 
want  of  power  in  the  city  to  enact  it  cannot  be  held  liable 
therefor  in  a  civil  action."  The  distinction  between  the  liabil- 
ity of  presiding  officers  of  inferior  and  those  of  superior  courts 
is  mentioned,  but  it  was  not  necessary  to  decide  whether  or 
not  the  distinction  was  rational.  We  have  seen,  however,  that 
this  same  court  in  a  more  recent  case  declared  in  very  vigorous 
terms  that  the  distinction  was  utterly  illogical.  In  Brooks  v. 
Mangan,  86  Mich.  576,  24  Am.  St.  Eep.  137,  it  was  held  that 
a  justice  of  the  peace  who,  in  the  exercise  of  his  honest  judg- 
ment, holds  an  unconstitutional  ordinance  constitutional,  is 
not  liable  for  such  an  error  of  judgment.  In  the  opinion  Grant, 
J.,  uses  this  language:  "These  inferior  tribunals  should  be  left 
to  the  exercise  of  their  honest  judgment,  and,  when  they  have 
so  exercised  it,  they  are  exempt  from  civil  liability  for  errors." 
In  Clark  v.  Holdridge,  58  Barb.  61,  40  How.  Pr.  320,  it  was 
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held  that  a  justice  of  the  peace  who  inflicted  a  larger  fine  than 
the  law  required  would  be  protected  by  the  principle  of  judicial 
irresponsibility:  See,  also,  McCall  v.  Cohen,  16  S.  C.  445,  43 
Am.  Rep.  641;  Scott  v.  Fishblate,  117  N.  C.  265;  Lange  v. 
Benedict,  73  N.  Y.  12,  29  Am.  Rep.  80;  Austin  v.  Vrooman, 
128  N.  Y.  229.  These  decisions  settle,  we  think,  beyond 
doubt,  that  no  good  reason  exists  in  law  why  presiding  officers 
of  inferior  courts  should  not  be  measured  by  the  same  rules 
with  respect  to  liability  for  their  judicial  acts,  as  judges  of 
courts  of  general  jurisdiction. 

We  must  not  be  understood,  however,  as  ruling  that  these 
officers  have  immunity  from  civil  liability  in  all  cases.  As  was 
said  in  Bradley  v.  Fisher,  13  Wall.  335,  352:  "Where  there  is 
clearly  no  jurisdiction  over  the  subject  matter,  any  authority 
exercised  is  a  usurped  authority,  and  for  the  exercise  of  such 
authority,  when  the  want  of  jurisdiction  is  known  to  the  judge, 
no  excuse  is  permissible."  But  all  judicial  officers  stand  on 
the  same  footing,  and  must  be  governed  by  the  same  rules. 
It  follows  from  what  has  been  said  that,  where  the  court  has 
jurisdiction  of  the  subject  matter  of  the  offense,  and  the  pre- 
siding officer  erroneously  decides  that  the  court  has  jurisdiction 
of  the  person  committing  it,  or  commits  an  act  in  excess  of 
his  jurisdiction,  he  will  not  be  liable  in  a  civil  action  for  dam- 
ages. But  where  there  is  a  clear  absence  of  jurisdiction  over 
the  subject  ^"^^  matter,  the  officer  will  be  liable  for  exercising 
it,  provided  such  want  of  jurisdiction  is  known  to  him.  There 
is  nothing  in  section  3852  of  the  Civil  Code  to  conflict  with  the 
ruling  made  in  the  present  case.  That  section  is  as  follows: 
"If  the  imprisonment  is  by  virtue  of  a  warrant,  neither  the 
party  bona  fide  suing  out,  nor  the  officer  who  in  good  faith 
executes  the  same,  is  guilty  of  false  imprisonment,  though  the 
warrant  be  defective  in  form,  or  be  void  for  want  of  jurisdic- 
tion. In  such  cases,  the  good  faith  must  be  determined  from 
the  circumstances  of  each  case.  The  same  is  true  of  the  judi- 
cial officer  issuing  the  warrant;  the  presumption  being  always 
against  him  as  to  good  faith,  when  he  has  no  jurisdiction.** 
The  section  seems  to  provide  that  a  judicial  officer  who  in  bad 
faith  issues  either  a  defective  or  a  void  warrant  will  be  liable 
in  an  action  for  false  imprisonment  at  the  instance  of  the  per- 
son imprisoned  thereunder.  It  is,  however,  limited  by  its  very 
terms  not  only  to  an  act  done  out  of  court,  but  one  which, 
though  to  some  extent  judicial,  is  largely  ministerial  in  its  na- 
ture; and  in  no  event  can  it  have  any  application  to  the  acta 
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of  a  judicial  officer  while  presiding  in  court  and  as  a  court  ia 
passing  upon  a  question  involving  the  jurisdiction  of  his  court, 
and  which  he  is  bound  to  decide.  In  the  present  case,  the 
court  over  which  the  defendant  in  error  presided  had  jurisdic- 
tion of  the  subject  matter  of  the  offense,  and  of  the  person  of 
the  plaintiff  in  error.  The  sentence  was  passed  pursuant  to  a 
void  ordinance,  it  is  true,  but  on  the  defendant  in  error  in  the 
first  instance  was  cast  the  duty  of  determining  whether  or  not 
this  ordinance  was  valid.  Acting  in  a  judicial  capacity,  he  in 
effect  decided  that  the  ordinance  was  valid.  True,  the  ques- 
tion was  not  directly  made  before  him,  but  he  necessarily  held 
it  to  be  valid,  because  this  was  the  only  source  from  which  he 
could  derive  his  authority.  To  hold  that  he  was  liable  in  a 
civil  action  for  damages  for  erroneously  deciding  that  this  or- 
dinance was  valid  would  be,  in  effect,  to  hold  that  the  law 
makes  it  the  duty  of  an  officer  to  decide  a  question,  and  then 
punishes  him  for  not  deciding  it  correctly.  The  law  never  does 
this.  The  presiding  officer  of  a  court  clothed  with  authority 
to  decide  questions  of  law  which  may  come  before  it  will  be 
protected  in  ^^^  the  exercise  of  this  authority,  however  erro- 
neous this  decision  might  be.  It  is  far  better  for  a  few  inno- 
cent persons  to  suffer  than  for  the  ends  of  justice  to  be  thus 
hampered. 

3.  It  is  contended,  however,  by  counsel  for  the  plaintiff  in 
error,  that  section  752  of  the  Political  Code  makes  a  different 
rule  applicable  to  the  defendant  in  error.  That  section  is  as 
follows:  "Members  of  the  council  and  other  officers  of  a  mu- 
nicipal corporation  are  personally  liable  to  one  who  sustains 
special  damages  as  the  result  of  any  official  acts  of  such  officer, 
if  done  oppressively,  maliciously,  corruptly,  or  without  author- 
ity of  law."  By  reference  to  the  margin  of  the  page  on  which 
this  section  appears  it  will  be  seen  that  it  is  codified  from  a  de- 
cision of  this  court.  Unless  the  language  of  the  section  im- 
peratively requires  a  different  construction,  it  will  be  presumed 
that  the  general  assembly  in  adopting  it  intended  merely  to 
adopt  the  principle  of  law  announced  in  the  decision  from 
which  it  is  taken:  See  in  this  connection  Sutherland  on  Stat- 
utory Construction,  sec.  300.  The  decision  from  which  the 
section  is  codified  is  Pruden  v.  Love,  67  Ga.  190.  In  that  case 
it  appears  that  the  town  council,  at  a  meeting  appointed  for 
that  purpose,  and  of  which  the  plaintiff  (Love)  had  no  notice, 
condemned  as  a  nuisance  the  house  of  the  plaintiff,  and  had  it 
torn  down  without  giving  him  a  hearing.    The  court  held  that 
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for  this  act  the  members  of  the  town  council  were  personally 
liable  in  damages  to  the  owner  of  the  building.  Chief  Justice 
Jackson  in  the  opinion  says:  "Whilst,  therefore,  we  hold  with 
the  judge  below,  that  the  mayor  and  council  could  not  be  held 
personally  liable,  unless  they  acted  either  maliciously,  cor- 
ruptly, oppressively,  or  without  authority  of  law,  yet  we  agree 
with  him,  too,  in  the  opinion  evinced  by  his  denial  of  a  new 
trial,  that  there  is  sufl&cient  evidence  to  uphold  a  verdict  that 
they  did  act  without  complying  substantially  with  the  law  in 
a  most  essential  element  of  a  fair  trial — notice  of  time  and 
place — and  thereby  acted  so  as  to  oppress  the  defendant  in  er- 
ror." The  mayor  and  council  in  that  case  were  not  a  court, 
and  were  not  held  liable  because,  when  sitting  as  a  court,  they 
made  an  erroneous  decision.  The  section  of  the  code,  it  will 
be  noticed,  uses  the  expression  "official  acts,"  and  can  have  no 
application  *^*  to  a  member  of  a  town  council  when  presiding 
as  a  judge  over  the  police  court  of  the  town. 

4.  It  is  not  necessary  to  express  any  opinion  as  to  whether 
or  not  the  defendant  in  error  would  have  been  liable  for  a  re- 
fusal to  accept  a  valid  bond  tendered  by  the  plaintiff  in  error 
for  the  purpose  of  having  the  decision  reviewed,  as  the  evi- 
dence on  this  point  was  conflicting,  and  no  ruling  of  the  trial 
judge  on  this  point  was  excepted  to.  Under  the  views  above 
expressed,  if  any  errors  were  committed  by  the  presiding  judge 
in  charging  the  jury,  such  errors  were  immateriaL 

Judgment  affirmed. 

All  the  justices  concurring,  except  Little,  J.,  who  was  dis- 
qualified. 


MUNICIPAL  CORPORATIONS-VOID  ORDINANCE.— A  city 
ordinance,  fixing  a  less  penalty  for  an  offense  than  that  fixed  by 
statute  for  the  same  offense  is  void:  Taylor  v.  Owensboro,  98  Ky. 
271,  56  Am.  St  Rep.  361. 

JUDGES— EXEMPTION  FROM  LIABILITY.— Where  a  Judge  of 
a  court  of  limited  or  inferior  jurisdiction  secures  jurisdiction  of  a 
person  or  cause,  but  in  the  progress  of  his  investigation  or  proceed- 
ing decides  that  he  has  greater  powers  than  he  actually  possessed, 
and,  therefore,  pronounces  a  judgment  or  sentence  in  excess  of  his 
powers  and  void,  he  is  not  personally  answerable  to  a  person  sub- 
jected to  imprisonment  under  such  judgment  or  imprisonment:  Rob- 
ertson V.  Parker,  99  Wis.  652,  67  Am.  St.  Rep.  889,  and  note.  See 
the  extended  notes  to  McCall  v.  Cohen,  42  Am.  Rep.  648 ;  Yates  v. 
Lansing,  6  Am.  Dec.  303. 

IN  CONSTRUING  STATUTES,  courts,  in  order  to  ascertain  the 
Intention  of  the  legislature,  will  judicially  notice  such  contempo- 
raneous history  as  led  to,  and  probably  induced  the  passage  of  the 
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laws:  Connecticut  etc.  Ins.  Co.  v.  Talbot,  113  Ind.  373,  3  Am.  St. 
Kep.  655.  In  adopting  a  statute  from  another  state  there  is  always 
adopted  the  construction  already  placed  upon  it  by  the  courts  or 
that  state:  Ives  v.  McNicoU,  59  Ohio  St.  402,  69  Am.  St.  Rep.  780. 


Carter  v.  State. 

[106  Geobgia,  372.[ 

ARSON— INDICTMENT  —  SUFFICIENCY.— An  Indictment 
for  arson,  charging  the  burning  of  an  "outhouse,"  need  not  allege 
whether  such  outhouse  was  located  in  a  city,  town,  or  village. 

ARSON— "HOUSE"— WHAT  IS.— The  body  of  a  freight-car, 
taken  off  the  wheels  and  supported  upon  permanent  posts  attached 
to  the  ground  and  used  as  a  freight  warehouse,  is  a  "house"  within 
the  meaning  of  a  statute   defining  arson. 

ARSON— OUTHOUSi:— WHAT  IS.— The  word  "outhouse," 
as  used  in  a  statute  defining  arson,  and  as  applied  to  a  structure 
not  located  within  a  city,  town,  or  village.  Is  intended  to  embrace 
a  house  of  any  description  which  is  not  a  dwelling-house.  Hence, 
It  embraces  a  "freight  warehouse." 

NEW  TRIAL— REFUSAL  TO  GIVE  REQUESTED  IN- 
STRUCTIONS.— A  refusal  to  give  a  requested  charge  to  the  jury 
so  fully  covered  by  general  instructions  already  given  that  the  jury 
could  not  be  mistaken  as  to  the  law  on  the  point  In  question,  Is  not 
error  nor  cause  for  a  new  trial. 

CRIMINAL  LAW— ACTS  OF  ACCOMPLICES— ADMISSI- 
BILITY.— The  acts  and  conduct  of  one  accomplice,  during  the  pend- 
ency of  the  criminal  act,  not  alone  In  its  actual  perpetration,  but 
also  in  Its  subsequent  concealment,  are  admissible  in  evidence 
against  another  accomplice. 

NEW  TRIAL  CANNOT  BE  GRANTED  on  the  ground  that 
the  trial  judge  refused  to  inquire  whether  any  of  the  jurors  were 
disqualified  by  reason  of  relationship,  when  It  is  not  shown  that 
any  disqualified  juror  was  placed  upon  the  paneL 

NEW  TRIAL— COMPETENCY  OF  JUROR— DISCRETION 
OF  COURT.— The  fact  that  the  trial  judge  held,  upon  conflicting 
testimony,  which  would  warrant  a  finding  either  way,  that  a  cer- 
tain juror  was  competent  to  try  the  accused  is  not  an  abuse  of  dis- 
cretion,  nor  ground  for  a  new  trIaL 

T.  E.  Watson,  Brantley  &  Bennet,  and  E.  D.  Graham,  for 
the  plaintifE  in  error. 

J.  W.  Bennett,  solicitor  general,  Goodyear  &  Kay,  and  D.  M. 
Clark,  for  the  state. 

»^«  LUMPKIN",  P.  J.  Upon  an  indictment  against  H.  B. 
Carter,  D.  H.  Moody,  F.  Herrington,  and  Jim  Moody,  charg- 
ing them  with  the  crime  of  arson.  Carter  was  separately  tried 
and  convicted.  His  bill  of  exceptions  alleges  error  in  overrul- 
ing a  demurrer  to  the  indictment,  and  in  refusing  to  sustain  a 
motion  for  a  new  trial.  We  will  undertake  a  brief  discussion  of 
the  material  questions  thus  presented. 
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1.  The  indictmeiit  charged  the  willful  and  malieions  burn- 
ing of  "a  certain  freight  warehouse/'  the  property  of  the  South- 
ern Railway  Company,  "the  same  being  then  and  there  an  out- 
house," The  point  made  by  the  demurrer  was  that  the  in- 
dictment failed  to  allege  whether  or  not  the  house  alleged  to 
have  been  burned  was  in  a  city,  town,  or  village.  The  decision 
of  this  court  in  Smith  v.  State,  64  Ga.  605,  practically  settles 
*''^  this  question.  It  was  there  held  that  "whether  the  out- 
house burnt  be  in  a  city,  town,  or  village,  or  not,  does  not  affect 
the  legal  character  of  the  offense.  It  affects  the  punishment 
only."  Accordingly,  a  ruling  of  the  trial  court  refusing  to  ex- 
clude testimony  on  the  grouad  that  the  indictment  failed  to 
allege  that  the  outhouse  was  not  in  a  city,  town,  or  village,  was 
sustained. 

2.  The  next  question  for  determination  is  whether  or  not 
the  structure  burned  was  a  "house"  within  the  meaning  of  sec- 
tion 136  of  the  Penal  Code,  defining  the  offense  of  arson.  The 
evidence  shows  that  the  body  of  a  freight-car  had  been  taken 
off  the  wheels  and  placed  near  the  railway  track  at  a  station; 
that  it  was  supported  upon  permanent  posts,  and  that  a  plat- 
form, to  be  used  in  transferring  freights  to  and  from  the  car 
body,  had  been  attached  to  the  same.  It  further  appeared 
that  the  structure  thus  located  was  used  as  "a  freight  ware- 
house" by  the  railway  company  in  precisely  the  same  manner 
as  3.  it  had  been  an  ordinary  warehouse  built  for  this  identical 
purpose.  In  view  of  these  facts,  we  have  no  difficulty  in  hold- 
ing that  the  structure  in  question  was  a  "house,"  and,  accord- 
ingly, we  approve  the  instruction  to  this  effect  given  by  the 
trial  judge  to  the  jury.  That  the  structure  with  which  we  are 
now  dealing  was  not  in  shape  like  an  ordinary  house,  or  that 
a  portion  of  the  same  had  been  formerly  used  as  a  movable  car, 
does  not  prevent  it  from  being,  within  legal  contemplation,  a 
house.  It  was  certainly  no  longer  a  car;  and,  having  all  the 
elements  of  permanency,  and  being  adapted  to  the  uses  for 
which  a  warehouse  is  suitable,  we  see  no  reason  why  it  should 
not  be  treated  as  a  structure  coming  within  the  protection  of 
the  statute  above  cited.  See,  in  this  connection,  Williams  v. 
State,  105  Ga.  814,  70  Am.  St.  Rep.  82. 

3.  As  will  have  been  observed,  the  indictment  alleged  that 
this  structure  was  an  "outhouse."  There  was  no  evidence 
showing  that  the  Southern  Railway  Company  had  or  owned 
any  other  building  at  this  station;  and  counsel  for  the  accused 
thereupon  insisted  that  the  house  in  question    could  not,  in 
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legal  contemplation,  be  an  "outhouse,"  and,  accordingly,  that 
there  was  a  fatal  variance  between  the  allegations  of  the  in- 
dictment and  the  proof.  It  is  true  that  the  word  "outhouse" 
primarily  means  a  building  adjacent  to  a  dwelling-house  and 
subservient  ^'''^  thereto,  but  distinct  from  the  mansion  itself: 
See  2  Bouvier's  Law  Dictionary,  341;  Black's  Law  Dictionary, 
859;  Anderson's  Law  Dictionary,  515,  After  careful  consider- 
ation, however,  we  have  reached  the  conclusion  that  the  word 
"outhouse,"  as  used  in  sections  136,  141,  and  143  of  our  Penal 
Code,  as  applied  to  a  structure  not  located  within  a  city,  town, 
or  village,  is  intended  to  embrace  a  house  of  any  description 
which  is  not  a  dwelling-house.  In  Watt  v.  State,  61  Ga.  66, 
this  court  held  that  the  willful  and  malicious  burning  of  a 
country  church  was  indictable  under  section  4379  of  the  then 
existing  code,  which  is  the  same  as  section  141  of  the  present 
Penal  Code.  The  status  of  a  railway  warehouse,  located  else- 
where than  in  a  city,  town,  or  village,  cannot  be  legally  differ- 
ent from  that  of  a  country  church  similarly  situated.  That 
all  houses,  other  than  dwelling-houses,  thus  located  were  in- 
tended to  be  regarded  as  "outhouses,"  seems  manifest  from  the 
provisions  of  section  142  of  the  Penal  Code,  which  declares 
that  "setting  fire  to  an  outhouse  of  another,  as  described  in 
the  preceding  section,  shall  be  punished,"  et  cetera;  for,  unless 
this  meaning  be  given  to  the  word  "outhouse"  as  used  in  sec- 
tion 142,  we  would  have  no  penalty  whatever  for  the  offense  of 
setting  fire  to  a  house  of  the  kind  described  in  the  present  in- 
dictment. The  truth  is,  the  prefix  "out"  was  totally  unneces- 
sary in  this  connection,  except  for  the  exclusive  purpose  of  dis- 
tinguishing dwelling-houses  from  other  houses;  but  the  use 
thereof  should  not,  we  think,  be  given  the  effect  of  defeating 
the  legislative  will,  which  clearly  was  to  include  buildings 
other  than  those  which  would  ordinarily  be  understood  as  fall- 
ing within  the  class  designated  by  the  word  "outhouse." 

4.  All  of  the  persons  named  in  the  indictment  were  accused 
as  principals.  The  court  was  requested  to  charge  that  if  Car- 
ter, who  was  then  on  trial,  was  guilty  either  as  an  accessary 
before  the  fact,  or  as  an  accessary  after  the  fact,  he  could  not 
lawfully  be  convicted  under  this  indictment.  The  court  re- 
fused to  instruct  the  jury  in  the  precise  language  of  the  re- 
quests presented,  but  did  charge  the  jury  repeatedly,  dis- 
tinctly, and  unequivocally,  that  the  accused  could  not  be  con- 
victed, unless  they  were  satisfied  beyond  a  reasonable  doubt 
that  he  was  present  ^''®  at  the  time  the  arson  was  committed 
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and  actually  participated  in  its  perpetration.  A  mind  of  even 
ordinary  comprehension  could  not  have  failed  to  understand, 
from  the  plain  and  explicit  language  used  by  the  judge,  that 
no  verdict  of  guilty  could  properly  be  returned  against  the  ac- 
cused unless  the  evidence  showed  his  guilt  as  a  principal.  The 
jury  must  have  known,  from  the  instructions  given  them,  that 
no  matter  how  intimate  a  connection  with  the  crime  Carter 
may  have  had,  either  before  or  after  its  commission,  he  could 
not  be  lawfully  convicted  of  the  charge  brought  against  him, 
unless  he  was  present  and  actually  participated  in  the  burning 
of  the  house.  This  being  so,  and  the  evidence  tending  to  show 
his  guilt  as  a  principal  being  very  strong,  we  do  not  feel  con- 
strained to  order  a  new  trial  because  of  the  court's  refusal  to 
give  the  requests  above  mentioned,  although  we  do  not  hesi- 
tate to  say  it  would  have  been  the  better  practice  so  to  do. 

5.  The  court  admitted,  over  objection  of  the  accused,  evi- 
dence of  certain  acts  on  the  part  of  D.  H.  Moody  and  declara- 
tions immediately  accompanying  the  same,  and  also  a  letter 
written  by  him  to  Herrington,  all  tending  to  show  a  guilty 
connection  on  Moody's  part  with  the  crime  charged  in  the  in- 
dictment, and  also,  to  some  extent,  implicating  Carter  as  a 
participant  therein.  These  acts  were  done  and  these  declara- 
tions were  made  some  time  after  the  arson  had  been  committed, 
and  the  letter  was  written  at  a  still  later  period;  but  there  was, 
independently  of  the  conduct  and  sayings  of  Moody,  with 
which  we  are  now  dealing,  and  of  anything  contained  in  his 
letter  to  Herrington,  much  evidence  tending  to  show  there  was 
a  conspiracy  to  steal  goods  from  the  warehouse  and  bum  the 
building,  and  also  to  establish  the  state's  contention  that  Car- 
ter was  actively  concerned,  not  only  in  the  theft  and  arson, 
but  also  in  a  common  intent  and  purpose  on  the  part  of  the 
conspirators  to  effectuate  a  concealment  of  these  crimes  and 
shield  each  other  from  detection  and  punishment.  In  other 
words,  there  was,  outside  of  the  evidence  objected  to,  proof  au- 
thorizing the  conclusion  that  the  alleged  conspiracy  embraced 
a  "criminal  enterprise,"  the  scope  of  which  included  larceny, 
arson,  and  concealment.  There  was  also  some  evidence  war- 
ranting the  inference  ^"^"^  that  this  enterprise  was  still  pend- 
ing on  the  occasions  to  which  the  evidence  complained  of  as  il- 
legal related.  It  seems,  therefore,  under  the  decision  of  this 
court  in  Byrd  v.  State,  68  Ga.  661,  that  this  evidence  was  ad- 
missible against  Carter.  In  that  case  it  was  distinctly  ruled 
that  the  acts  and  conduct  of  one  accomplice  during  the  pend- 
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ency  of  the  wrongful  act,  not  alone  in  its  actual  perpetration, 
but  also  in  its  subsequent  concealment,  were  admissible  against 
another  accomplice.  This  holdijg  was  doubtless  based  upon 
the  idea  that  the  criminal  enterprise  was  still  pending  while 
the  conspirators  continued  to  be  active  in  taking  measures  to 
prevent  the  discovery  of  the  crime  or  the  identity  of  those  con- 
nected with  its  perpetration. 

6.  One  ground  of  the  motion  for  a  new  trial  complains  that 
the  judge  erred  in  refusing  to  inquire  whether  or  not  any  of 
the  panel  of  jurors  put  upon  the  accused  were  stockholders  in 
the  Southern  Railway  Company,  or  were  related  to  such  stock- 
holders. As  it  was  not  made  to  appear  that  any  juror  having 
such  a  disqualification  was  in  fact  upon  the  panel,  this  ground 
is  obviously  without  merit. 

7.  The  only  remaining  ground  of  the  motion  for  a  new  trial 
which  need  be  noticed  is  one  alleging  partiality  on  the  part  of 
a  juror.  This  ground  was  supported  by  evidence  going  to  show 
that  prior  to  the  trial  the  juror  in  question  had  used  expres- 
sions indicating  prejudice  against  the  accused.  By  way  of 
counter-showing,  however,  the  juror  made  an  affidavit  posi- 
tively denying  the  use  of  the  language  imputed  to  him,  and 
was  in  this  respect  corroborated  by  other  evidence.  It  there- 
fore simply  appears  that,  upon  a  conflict  of  testimony  which 
would  have  warranted  a  finding  either  way,  the  judge  held 
that  the  juror  was  not  incompetent  to  try  the  accused,  and 
certainly  there  was  no  abuse  of  discretion  in  so  doing. 

Judgment  affirmed. 

All  the  justices  concurring. 


ARSON— INDICTMENT.— The  locus  in  quo  of  a  house  burned  Is 
sufficiently  alleged  where  it  is  set  forth  as  "a  certain  house,  then 
and  there  owned  by  him.  the  said"  defendant,  the  words  "then  and 
there"  referring  to  a  time  and  county  previously  stated:  Balier  v. 
State,  25  Tex.  App.  1,  8  Am.  St  Rep.  427,  and  note. 

NEW  TRIAL— DISQUALIFICATION  OF  JUROR.— A  person  ac- 
cused  of  crime  is  not  entitled  to  a  new  trial,  on  the  ground  that 
a  juror  had  formed  and  expressed  an  opinion  before  he  was  se- 
lected, If  he  was  accepted  as  such  juror  without  examination  by 
the  accused:  Smith  v.  State,  59  Ark.  132,  43  Am.  St.  Rep.  20. 

Arson— House,  What  Is. 
The  word  "house,"  as  used  in  statutes  defining  arson,  does  not 
necessarily  imply  a  dwelling-house  as  required  at  common  law  to 
constitute  a  crime  by  the  willful  burning  thereof,  but  may  mean 
any  erection  of  value,  falling  within  the  general  description  of  a 
house:  Pike  v.  State,  8  Lea,  577-578.     When  such  statutes  define 


Feb.  1899.]  Carter  v.  State.  267 

the  crime  of  arson  to  be  the  willful  burning  of  any  house,  the  word 
"house"  means  any  building  or  structure  inclosed  with  walls,  and 
covered,  whatever  may  be  the  materials  used  in  the  building:  Mulli- 
gan V.  State,  25  Tex.  App.  199,  8  Am.  St.  Rep.  435.  Within  the 
meaning  of  the  statutes  under  discussion,  the  words  "house"  or 
"building"  are  synonymous:  State  v.  Moore,  61  Mo.  276.  And  any 
house,  edifice,  structure,  vessel,  or  other  erection,  capable  of  af- 
fording shelter  for  human  beings,  is  a  building  within  the  meaning 
of  a  statute  defining  arson,  and  providing  for  its  punishment  "It 
is  not  necessary  that  the  'house,  edifice,  structure,  vessel,  or  other 
erection,'  should  have  been  intended  for,  or  have  been  used  as  a 
habitation,  but  it  is  suflicient  if  It  be  capable  of  affording  shelter 
for  humap  beings":  People  v.  Fisher,  51  Cal.  319. 

A  structure,  fitted  up  as  a  school  and  engine-house,  is  a  "build- 
ing," the  willful  burning  of  which  is  arson:  Commonwealth  v.  Hor- 
rigan,  2  Allen,  159.  A  schoolhouse  is  a  "house,"  and  may  be  the 
subject  of  arson  under  the  statute:  Wallace  v.  Young,  5  T.  B.  Mon. 
155.  A  barrel-house  attached  to  a  cooperage  establishment  Is  a 
"house,"  for  the  burning  of  which  a  person  may  be  convicted  of 
arson:  Pike  v.  State,  8  Lea,  577.  A  warehouse  is  a  "house,"  and 
evidence  that  a  building  was  occupied  by  the  owner  only  for  the 
storage  of  such  tools  and  stock  as  he  used  In  his  private  business, 
supports  an  indictment  for  arson  describing  the  building  as  a  ware- 
house: Commonwealth  v.  Uhrig,  167  Mass.  420.  A  storehouse  may 
be  the  subject  of  arson:  Hall  v.  State,  3  Lea,  552.  And  a  jail  has 
been  held  to  be  an  inhabited  dwelling-house,  within  the  statutes 
against  arson:  Smith  v.  State,  23  Tex.  App.  357,  59  Am.  Rep.  773; 
Lockett  V.  State,  63  Ala.  5;  People  v.  Cotteral,  18  Johns.  115;  Com- 
monwealth V.  Posey,  4  Call,  109,  2  Am.  Dec.  560. 

The  term  "building,"  as  used  in  the  statutes,  does  not  necessarily 
Import  a  structure  so  far  advanced  as  to  be  in  every  respect  fin- 
ished and  perfect  for  the  purpose  for  which  it  is  designed  eventu- 
ally to  be  used,  and  whether  the  structure  has  arrived  at  such  a 
stage  of  completion  as  to  constitute  it  a  building  is  a  question  for 
the  jury  to  determine:  Commonwealth  v.  Squire,  1  Met.  258.  But 
in  McGary  v.  People,  45  N.  Y.  155,  It  was  decided  by  a  divided 
court  that  if  the  whole  frame  of  the  structure  fired,  designed  for  a 
factory,  was  not  up  at  the  time,  that  the  part  which  had  been 
erected  was  not  entirely  inclosed,  that  the  fioors  were  not  laid,  that 
the  stairs  were  not  up,  and  that  no  part  of  the  building  was  ready 
for  occupation  or  substantially  ready  for  the  reception  of  the  ma- 
chinery designed  for  the  factory,  there  was  no  building  erected 
within  the  meaning  of  the  statute,  and  that  it  was  not  arson  to 
maliciously  burn  it.  It  was  also  decided  in  State  v.  McGowan,  20 
Conn.  245,  52  Am.  Dec.  336,  that  the  willful  burning  of  an  unfin- 
ished house,  which  was  never  occupied,  and  not  appurtenant  to  an- 
other house,  is  not  arson,  as  where  such  house  had  not  been  painted, 
or  the  glass  In  one  of  the  doors  inserted  at  the  time  of  the  fire. 

A  sawmill  Is  not  necessarily  a  building,  and  an  indictment  for 
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arson  In  burning  a  sawmill  must  specifically  allege  that  it  is  a 
building,  or  it  is  fatally  defective:  State  v.  Livermore,  44  N.  H.  386, 
A  demolished  building  is  not  a  "house"  so  as  to  be  the  subject  of 
arson,  within  a  statute  which  defines  a  house  as  any  building  or 
«tructure  inclosed  with  walls  and  covered:  Mulligan  v.  State,  25 
Tex.  App.  199,  8  Am.  St.  Rep.  435. 

The  statutes  defining  arson  embrace  a  great  variety  of  subjects, 
differently  described  and  classified.  Among  the  subjects  falling  with- 
in the  general  classification  of  "buildings"  or  "houses,"  or  "out- 
houses," are  stables:  Dugle  v.  State,  100  Ind.  259;  barns:  State  v.. 
Thornton,  56  Vt.  35;  Gibson  v.  State,  54  Md.  447;  State  v.  Roberts,  1& 
Or.  187;  Wolf  v.  Commonwealth,  30  Gratt.  833;  Staeger  v.  Common- 
wealth, 103  Pa.  St.  469;  Sampson  v.  Commonwealth,  5  Watts  &  S. 
385;  Emlg  v.  Daum,  1  Ind.  App.  146;  State  v.  Cherry,  63  N.  C.  493; 
and  corn  cribs:  Brown  y.  State,  52  Ala.  345;  Adams  v.  State,  62 
Ala.  177;  Cook  v.  State,  83  Ala.  62,  3  Am.  St.  Rep.  688;  Leonard  v. 
State,  96  Ala.  108;  Hester  v.  State,  17  Ga.  130;  State  v.  Millican,  15 
La.  Ann.  557.  A  cotton-house  or  structure  used  for  the  storing  of 
cotton  is  a  "house,"  within  the  meaning  of  the  Alabama  statute: 
Hendersen  v.  State,  105  Ala.  82;  Washington  v.  State,  68  Ala.  85. 
The  burning  of  a  county  courthouse  is  arson,  within  the  meaning  of 
a  statute  making  It  criminal  to  willfully  burn  a  "dwelling-house 
or  other  building":  Lavelle  v.  State,  136  Ind.  233;  Gregg  v.  State, 
3  W.  Va.  705.  Jails  and  penitentiaries  have  often  been  held  to  be 
houses  within  the  meaning  of  the  statutes  against  arson:  State  v. 
Johnson,  93  Mo.  73;  Commonwealth  v.  Posey,  4  Call,  109,  2  Am.  Dec. 
560;  Stevens  v.  Commonwealth,  4  Leigh,  683;  Lockett  v.  State,  63 
Ala.  5;  Willis  v.  State,  32  Tex.  Crim.  Rep.  534.  A  jail  has  been 
held  to  be  a  dwelling-house:  People  v.  Van  Blarcum,  2  Johns.  105; 
and,  also,  an  Inhabited  building:  State  v.  Collins,  2  Idaho,  1182. 

One  who  willfully  burns  a  schoolhouse  is  guilty  of  arson.  Such 
property  is  embraced  within  the  words  "any  other  outhouse,"  or 
"any  other  house":  Jones  v.  Hungerford,  4  Gill.  &  J.  402;  Wallace 
V.  Young,  5  T.  B.  Mon.  155;  Commonwealth  v.  Horrigan,  2  Al- 
len, 159.  And  a  church  is  a  house  within  the  meaning  of  the  phrase, 
*'any  other  house":  Watt  v.  State,  61  Ga.  66;  McDonald  v.  Com- 
monwealth, 86  Ky.  10;  State  v.  Kingsbury,  58  Me.  238;  State  v.  Roe, 
12  Vt.  93.  A  millhouse  is  a  "house"  or  "building":  State  v.  Gregory, 
S3  La.  Ann.  737;  but  a  sawmill  is  not  necessarily  a  building:  State 
V.  Livermore,  44  N.  H.  386.  A  building  used  for  the  purpose  of 
selling  or  manufacturing  goods  Is  a  house,  and  may  be  the  subject 
of  arson:  State  v.  Morgan,  98  N.  C.  641;  and  the  same  rule  applies 
to  a  storehouse  or  building  used  for  a  store:  People  v,  Shainwold, 
51  Cal.  468;  State  v.  Biles,  6  Wash.  186;  State  v.  Sandy,  3  Ired.  570; 
Hall  V.  State,  3  Lea,  552.  A  building  used  exclusively  for  storing 
goods  is  a  warehouse,  and  a  "house,"  within  the  meaning  of  the  stat- 
ute against  arson,  although  such  building  had  been  constructed,  and 
formerly  used  for  another  purpose,  and  though  the  goods  therein 
were  owned  by  a  tenant:  Allen  v.  State,  10  Ohio  St.  287.    A  barrel- 
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house  attached  to  a  cooperage  Is  Included  under  the  general  term 
"house,"  as  used  In  the  statute:  Pike  v.  State,  8  Lea,  677;  and  m  la 
a  sugar-house:  State  y.  Ambler,  56  Vt  072. 


Hardin  r.  State. 

[106  Geoeoia,  884.] 

CRIMINAL  LAW— INDICTMENT— SUFFICIBNCT.— An  en- 
tire omission  from  an  Indictment  of  the  following  words  embodip<^ 
in  the  form  prescribed  by  statute  for  such  instruments,  namely, 
"contrary  to  the  laws  of  said  state,  the  good  order,  peace  and  dig- 
nity thereof,"  is  a  material  defect,  which  may  be  taken  advantage 
of  by  special  demurrer  before  trial.  Such  statutory  words  are 
mandatory  and  not  merely  declaratory. 

J.  S.  Turner,  for  the  plaintiff  in  error. 

H.  Q.  Lewis,  solicitor  general,  for  the  state. 

***  LEWIS,  J.  This  ease  came  on  for  trial  in  the  comity 
conrt  of  Putnam  county,  on  an  indictment  found  by  the 
grand  jury  of  that  county,  charging  the  accused  with  unlaw- 
fully selling  spirituous  liquors.  There  was  an  entire  omission 
from  the  indictment  of  the  following  words  embodied  in  the 
form  prescribed  by  the  statute  for  such  instruments,  namely, 
"contrary  to  the  laws  of  said  state,  the  good  order,  peace,  and 
dignity  thereof."  Before  an*aignment  and  plea,  the  accused 
demurred  to  the  indictment,  ''because  the  same  does  not  fol- 
low the  form  prescribed  by  the  statute,  and  does  not  allege 
that  the  acts  therein  charged  were  'contrary  to  the  laws  of 
said  state,  the  good  order,  peace,  and  dignity  thereof/  as  re- 
quired by  the  statute,  tind  hence  is  fatally  defective  and  void.** 
The  judge  of  the  county  court  overruled  the  demurrer;  where- 
upon the  accused  petitioned  the  superior  court,  praying  for  a 
writ  of  certiorari,  alleging  error  in  the  judgment  of  the  court 
overruling  his  demurrer.  The  judge  of  the  superior  court 
passed  an  order  refusing  to  sanction  this  petition,  which  order 
is  assigned  as  error  in  the  bill  of  exceptions. 

There  can  be  no  question  that  the  legislature  of  this  state 
has  power  to  prescribe  a  particular  form  for  an  indictment  by 
a  grand  jury.  It  can  dispense  with  all  forms  and  provide  new 
ones.  It  can  declare  that  no  particular  form  is  essential  to 
the  validity  of  such  instruments,  or  it  can  imperatively  require 
that  they  shall  contain  certain  words  and  allegations.  The 
simple  ^^^  question,  then,  in  this  case  is  whether  or  not, 
there  being  no  constitutional  provision  bearing  upon  th«  sab- 
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ject,  the  legislature  of  the  state  has,  by  a  mandatory  provision, 
Bpecifically  prescribed  that  every  indictment  shall  contain  the 
language  referred  to  in  the  demurrer  and  entirely  omitted 
from  the  indictment  against  the  accused.  "We  think  the  ques- 
tion is  answered  in  the  affirmative  '  y  the  language  used  in  sec- 
tion 929  of  the  Penal  Code,  which  declares  that:  "The  form 
of  every  indictment  or  accusation  shall  be  as  follows."  Then 
follows  the  form  prescribed,  concluding  with  the  language, 
^'contrary  to  the  laws  of  said  state,  the  good  order,  peace,  and 
dignity  thereof."  It  is  true  this  same  section  of  the  code  pro- 
vides that:  "Every  indictment  or  accusation  of  the  grand  Jury 
shall  be  deemed  sufficiently  technical  and  correct  which  states 
the  offense  in  the  terms  and  language  of  this  code,  or  so  plainly 
that  the  nature  of  the  offense  charged  may  be  easily  under- 
stood by  the  jury."  But  it  is  manifest  that  this  portion  of  the 
section  does  not  in  anywise  refer  to  the  form  of  the  indictment 
prescribed  by  the  statute.  It  has  reference  to  the  offense  itself, 
and  to  the  terms  and  language  used  in  describing  the  criminal 
act.  It  has  reference  to  that  portion  of  the  indictment  desig- 
nated by  parentheses  in  the  form  embodied  in  this  section; 
that  is,  "where  the  offense  is  to  be  stated,  and  the  time  and 
place  of  committing  the  same,  with  sufficient  certainty."  The 
law  says  simply  that  this  statement  shall  be  sufficiently  tech- 
nical and  correct  when  the  offense  is  charged  in  the  terms  and 
language  of  the  code,  or  so  plainly  that  the  nature  of  the  of- 
fense charged  may  be  easily,  understood  by  the  jury.  In  Home 
T.  State,  37  Ga.  80,  92  Am.  Dec.  49,  it  was  decided  that  "an  in- 
dictment should  be  'in  the  name  and  behalf  of  the  citizens  of 
Georgia';  if  these  words  be  omitted,  on  exception  taken  at  the 
proper  time,  the  indictment  will  be  quashed;  such  exception  is 
not  good  in  arreat  of  judgment."  In  that  case,  the  words 
quoted  in  the  decision  are  as  much  a  formal  part  of  the  instru- 
ment as  the  words  omitted  from  the  indictment  in  this  case. 
The  statute  is  no  more  mandatory  in  requiring  that  an  indict- 
ment shall  proceed  "in  the  name  and  behalf  of  the  citizens  of 
Georgia"  than  it  is  in  demanding  that  the  criminal  acts  shall 
be  charged  as  "contrary  to  the  laws  of  ****  said  state,  the  good 
order,  peace,  and  dignity  thereof."  If,  therefore,  a  demurrer 
is  good  on  account  of  the  omission  of  a  certain  portion  of  the 
form  prescribed  for  the  commencement  of  an  indictment,  we 
cannot  see  why  it  would  not  Lo  equally  good  on  account  of 
leaving  out  the  words  prescribed  for  its  conclusion.  In  the 
•  case  of  Camp  v.  State,  25  Ga.  689,  it  was  held  that  "an  indict- 
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ment  concludes  properly,  if  it  follows  the  form  prescribed  by 
the  statute.''  See,  also,  Crabb  v.  State,  88  Ga.  684-588,  in 
which  Justice  Lumpkin  stated  in  his  opinion  that  it  is  not 
necessary  that  the  indictment  should  specify  any  particular  act 
upon  which  it  is  founded,  but,  if  it  charges  the  criminal  act  was 
'^contrary  to  the  laws  of  said  state,  the  good  order,  peace,  and 
dignity  thereof,"  it  is  in  this  respect  sufficient. 

We  do  not  think  the  case  of  Loyd  v.  State,  45  Ga.  57,  in  con- 
flict with  our  decision  in  this  case.  It  appeared  in  that  case 
that  there  were  two  counts  in  the  indictment.  The  first  count 
began  and  concluded  in  the  form  required  by  the  statute.  The 
second  count,  while  it  concluded  with  "contrary  to  the  laws  of 
said  state,"  et  cetera,  omitted  the  words,  "And  the  jurors  afore- 
said, in  the  name  and  behalf  of  the  citizens  of  Georgia."  These 
words  omitted  from  that  count,  however,  appeared  in  the  first 
count  of  the  indictment.  It  is  true  the  statute  requires  that 
where  there  is  more  than  one  count,  each  additional  count  shall 
commence  with  the  words  quoted.  The  words  prescribed  by 
the  form,  having  been  used  at  the  commencement  of  the  indict- 
ment, might  be  construed  as  qualifying  all  the  counts  that  fol- 
lowed. This  was  simply  a  decision  by  two  judges  of  this  court 
that  the  form  of  an  indictment,  as  prescribed  by  the  law,  need 
not  be  followed  to  the  letter.  It  is  sufficient  if  it  conform  in 
all  material  particulars.  The  writer  is  inclined  to  doubt  the 
correctness  of  that  decision.  It  seems  to  be  against  the  de- 
cided weight  of  authority.  In  State  v.  Wagner,  118  Mo.  626, 
a  similar  defect  in  one  count  in  an  indictment  was  held  to  be 
fatal.  The  old  rule  was  adhered  to  in  that  case,  that  "every 
separate  count  should  charge  the  defendant  as  if  he  had  com- 
mitted a  distinct  offense,"  and  in  the  opinion  of  Sherwood,  J., 
quite  an  array  of  authorities  is  cited  in  support  of  the  decision. 
The  difference,  however,  between  the  case  of  ^'''  Loyd  v.  State, 
45  Ga.  57,  and  the  one  we  are  now  considering,  is,  that  the  por- 
tion of  the  form  omitted  from  this  indictment  was  not  only 
not  followed  in  letter,  but  was  entirely  omitted,  and  not  fol- 
lowed either  in  spirit  or  substance,  or  by  other  words  substan- 
tially meaning  the  same  thing.  In  entire  accord  with  the  deci- 
sion in  this  case  is  the  opinion  of  Warner,  J.,  in  Bulloch  y. 
State,  10  Ga.  61-63,  54  Am.  Dec.  369.  When  we  consider, 
however,  the  history  of  technical  pleading  in  criminal  pro- 
cedure, we  think  the  question  is  easily  solved,  and  that  our 
conclusion  in  this  case  is  beyond  doubt  correct.  One  special 
feature  in  an  indictment  recognized  at  common  law  waa  that  it 
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should  conclude  with  words  indicating  that  the  acts  committed 
were  an  offense  against  the  peace  and  dignity  of  the  sovereign 
power  in  whose  name  the  accusation  proceeded.  In  England, 
the  usual  words  were,  "against  the  peace  of  our  lord  the  king 
[or  lady  the  queen],  his  crown  and  dignity."  In  this  country 
the  words  are  simply  changed  to  conform  to  the  proper  desig- 
nation of  the  sovereign  power,  and  are  generally  such  words 
as  are  used  in  the  statute  of  our  state,  "contrary  to  the  laws  of 
the  state,  the  good  order,  peace,  and  dignity  thereof."  As  far 
as  our  investigation  has  gone,  which  has  been  quite  extensive, 
the  authorities  seem  to  be  absolutely  uniform,  that  when  the 
rule  in  relation  to  this  particular  form  in  an  indictment  is  ex- 
pressly provided  for  by  the  written  law  of  a  state,  it  must  be 
strictly  applied,  and  the  omission  of  the  words  thus  formally 
prescribed,  either  by  the  constitution  or  statute  of  a  state,  is 
fatal:  2  Hale's  Pleas  of  the  Crown,  187  et  seq.;  1  Bishop's  New 
Criminal  Procedure,  sees.  648,  651,  653;  10  Am.  &  Eng.  Ency. 
of  Law,  513;  10  Ency.  of  PI.  &  Pr.  441,  442;  State  v.  Nunn,  29 
La.  Ann.  589;  State  v.  Pemberton,  30  Mo.  376;  State  v.  Sims, 
43  Tex.  521;  Lemons  v.  State,  4  W.  Va.  755,  6  Am.  Eep.  293; 
Williams  t.  State,  27  Wis.  402;  Kice  v.  State,  3  Heisk.  215; 
Holden  v.  State,  1  Tex.  App.  225;  Anderson  v.  State,  5  Ark. 
444;  State  v.  Joyner,  81  N.  C.  534;  State  v.  Dycer,  85  Md.  246; 
Wright  V.  State,  37  Tex.  Crim.  Eep.  3. 

Some  of  the  authorities  above  cited  have  gone  to  the  extent 
of  declaring  that  such  a  defect  in  an  indictment  is  fatal, 
whether  especially  excepted  to  or  not.  Such  is  the  ruling  in 
the  case  ^®*  of  Holden  v.  State,  1  Tex.  App.  225,  above  cited. 
This,  however,  is  not  the  rule  of  pleading  in  Georgia.  Section 
955  of  our  Penal  Code  provides  that  exceptions  merely  to  the 
form  of  an  indictment  shall  be  made  before  trial.  Otherft 
have  gone  to  the  extent  of  holding  that  the  smallest  and  most 
immaterial  variation  from  the  words  prescribed  would  be  fatally 
defective.  In  the  case  of  Lemons  v.  State,  4  W.  Va.  755,  6 
Am.  Rep.  293,  the  supreme  court  of  that  state  ruled  that 
where  the  constitution  required  the  indictment  to  conclude, 
"against  the  peace  and  dignity  of  the  state  of  West  Virginia," 
the  conclusion,  "against  the  peace  and  dignity  of  the  state  of 
W.  Virginia,"  was  not  sufficient,  and  was  fatally  defective. 
The  question  made  by  this  record,  however,  does  not  require  a 
decision  on  the  point  as  to  whether  any  variation  in  the  words 
prescribed  in  the  form  would  necessarily  be  fatal.  It  may  be 
that  a  snbstantial   compliance  with   the   form   by  the  use  of 
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terms  varying  a  little  from  those  prescribed,  but  meaning 
identically  the  same  thing,  would  be  sufficient.  It  is  con- 
tended by  state's  counsel  that  the  accused  in  this  case  being 
charged  with  "unlawfully"  selling  liquors,  this  substantially 
complies  with  that  part  of  the  form  prescribing  the  words, 
"contrary  to  the  laws  of  said  state,"  et  cetera.  To  this  it 
might  be  answered  that  there  may  be  an  unlawful  sale  of 
liquors  against  the  revenue  laws  of  the  United  States,  without 
a  violation  of  the  laws  of  this  state  regulating  the  sale  of  such 
an  article.  But  in  any  event  there  is  nothing  in  the  indict- 
ment that  can  possibly  be  urged  as  a  compliance  with  the  re- 
maining portion  of  the  form  prescribed  for  the  conclusion  of 
this  instrument,  to  wit,  contrary  to  "the  good  order,  peace,  and 
dignity  thereof."  From  the  authorities  cited,  it  will  be  seen 
that  in  many  of  the  states  the  terms,  "contrary  to  the  statute* 
or  laws  of  the  state,"  are  not  adhered  to  in  the  prescribed 
forms;  but  it  seems  that  words  charging  the  criminal  acts  as  an 
offense  against  the  dignity  of  the  sovereign  in  whose  name  the 
indictment  is  found  are  uniformly  adhered  to,  unless  dispensed 
with  by  statute.  It  is  true,  where  no  form  is  prescribed  by 
the  organic  law  of  the  state,  its  legislature  can  by  statute  pro- 
vide that  no  indictment  or  accusation  by  a  grand  jury  shall  be 
deemed  insufficient  by  reason  of  any  defect  or  imperfection  in 
***  matter  of  form,  not  tending  to  the  prejudice  of  the  de- 
fendant. This  was  done  by  the  act  of  Congress  embodied  in 
section  1025  of  the  Eevised  Statutes  of  the  United  States;  and 
it  was  accordingly  ruled,  in  the  case  of  Frisbie  v.  United  States, 
157  U.  S.  160,  IGl,  that  by  virtue  of  this  provision  in  the  Re- 
vised Statutes  the  omission  to  charge  that  the  offense  was 
"contrary  to  the  form  of  the  statutes  in  such  case  made  and 
provided  and  against  the  peace  and  dignity  of  the  United 
States"  was  immaterial.  While  in  most  of  the  cases  cited 
above  the  rulings  were  based  upon  mandatory  provisions  of  the 
state  constitutions  providing  the  specific  words  to  be  used  in 
an  indictment,  it  can  make  no  difference  whether  the  mandate 
is  in  the  constitution  or  the  statute  law;  for,  of  course,  a  con- 
stitutional statute  is  as  binding  upon  the  court  as  any  provision 
in  the  constitution  itself.  In  Anderson  v.  State,  5  Ark.  444, 
it  was  decided  that  the  form  adopted  by  the  constitution  is 
merely  declaratory,  and  in  affirmance  of  an  old  principle,  not 
the  creation  of  a  new  one.  Sebastian,  J.,  delivering  the  opin- 
ion of  the  court  in  that  case,  says:  *^his  form  derives  no  new 
consideration  from  its  being  found  in  the  constitution;  such 
Am.  8r.  Bkp.,  Vol.  LXXI.— 18 
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would  have  been  the  rule  hy  the  law  without  its  insertion  there. 
It  was  only  declaratory  and  in  affirmance  of  an  old  principle, 
•and  not  a  creation  of  a  new  one.  Its  end  and  office  here  is  the 
«anie  as  in  England,  whence  the  form  was  borrowed.  It  is  used 
merely  as  an  accomplishment  in  the  form  of  pleading  to  indi- 
'Cate  clearly  the  sovereign  power  offended  in  the  violation  of 
law."  In  State  v.  Joyner,  81  N.  C.  534,  it  was  decided  that  an 
■indictment,  whether  for  a  common-law  or  a  statutory  offense, 
which  does  not  conclude  "against  the  peace  and  dignity  of  the 
state,"  is  fatally  defective.  It  appears  in  that  case  that  while 
•at  one  time,  under  the  consfitution  of  North  Carolina,  it  was 
required  that  indictments  should  conclude  "against  the  peace 
and  dignity  of  the  state,"  yet,  under  the  constitution  of  force 
when  that  decision  was  rendered  (see  page  538  of  opinion  de- 
livered by  Smith,  C.  J.),  this  clause  was  left  out  of  the  organic 
ilaw  of  the  state,  and  that  there  was  really  no  written  law  on 
the  subject  in  that  state.  Notwithstanding  that  fact  the  court 
held  that  the  omission  of  the  words  was  a  material  and  fatal 
defect. 

^*®  It  would  seem,  therefore,  from  the  trend  of  authority 
supon  the  subject,  that  even  where  there  is  no  provision  in  the 
•organic  or  statute  law  of  the  state  in  reference  to  the  matter, 
the  courts  are  bound  by  the  doctrine  of  the  common  law,  that 
an  indictment  which  does  not  conclude  with  words  either  sub- 
tantially  or  literally  that  the  crime  charged  is  "contrary  to 
■the  laws  of  the  state,  the  good  order,  peace,  and  dignity  there- 
>of,"  is  no  indictment  at  all.  In  10  Encyclopedia  of  Pleading 
-and  Practice,  441,  it  is  declared:  "It  is  an  old  rule  in  the  law 
of  criminal  procedure  that  an  indictment  must  conclude 
-against  the  peace  and  dignity  of  the  government  whose  laws 
have  been  violated,  and  the  requirement  of  this  conclusion,  in 
words  appropriate  to  our  form  of  government,  has  at  various 
times  been  incorporated  into  the  organic  law  of  many  of  the 
United  States.  It  is  also  sometimes  expressly  provided  for  by 
statute.  The  rule,  when  established  by  the  written  law,  is 
■strictly  applied,  and  the  omission  thus  formally  to  conclude  an 
indictment  is  fatal,  except  when  the  necessity  is  obviated  by 
statutes  not  inconsistent  with  the  organic  law."  This  text  is 
supported  by  a  number  of  decisions  cited  in  the  notes.  But, 
instead  of  there  being  any  statute  in  Georgia  which  obviates 
the  necessity  of  such  words,  we  have,  on  the  contrary,  a  provi- 
sion mandatory  by  its  terms,  recognizing  the  doctrine  of  the 
old  common  law  on  the  subject,  and  substantially  engrafting 
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its  provisions  in  our  statute.  It  is  no  answer  to  these  views 
that  this  particular  form  of  an  indictment  is  purely  technical, 
and  cannot  possibly  affect  any  substantial  rights  of  the  accused; 
that  its  omission  from  the  indictment  cannot  possibly  work 
any  prejudice  or  injury  to  the  accused.  The  law-making 
power  has  a  right  to  define  what  an  indictment  is,  and  pre- 
scribe such  a  form  for  it  as  would  distinguish  it  from  other 
ordinary  complaints  in  court.  When  it  does  so  prescribe  in 
plain  terms,  and  an  instrument  is  presented  by  the  grand  jury 
of  a  county  which  does  not  undertake  either  in  substance  or 
form  to  comply  with  the  requirements  of  the  law,  it  is  no  in- 
dictment, and  it  is  the  duty  of  the  court  to  so  hold  when  the 
question  is  made  in  the  proper  time  and  manner,  as  was  done 
in  this  case.  As  Chief  Justice  Bleckley  said,  in  Lampkin  v. 
State,  87  Ga.  624:  **If  he  insists  upon  it,  he  has  ^^  a  right 
to  be  tried  upon  an  indictment  good  in  form  as  well  as  in  sub- 
stance." Our  system  of  pleading,  as  a  rule,  wisely  has  more 
regard  to  the  substance  than  it  has  to  the  form  of  what  is  al- 
leged; but,  notwithstanding  the  many  changes  which  have 
been  made  in  old  usages  pertaining  to  judicial  procedure,  this 
particular  form  of  indictment  now  under  consideration,  which 
grew  up  with  the  common  law  of  England,  has  not  only  not 
been  dispensed  with  by  our  written  laws,  but  by  a  positive  stat- 
ute has  been  engrafted  on  our  system  of  criminal  pleading;  and, 
therefore,  it  still  exists  in  this  state  as  an  ancient  landmark 
that  has  survived  the  pruning  and  culture  of  modem  legisla- 
tion. 

We  think,  therefore,  the  demurrer  to  the  indictment  in  this 
case  should  have  been  sustained,  and  the  indictment  quashed; 
and  that  the  judge  below  erred  in  refusing  to  sanction  the  peti- 
tion for  certiorari. 

Judgment  reversed. 

All  the  justices  concurring. 


AN  INDICTMENT  WHICH  CONCLUDES,  "against  the  peace 
and  dignity  of  our  said  state,"  Instead  of  "the  peace  and  dignity 
of  the  state,"  as  required  by  the  constitution,  Is  not  such  a  sub- 
stantial variance  as  to  vitiate  the  same:  State  v.  Kean,  10  N.  H.  347, 
34  Am.  Dec.  162.  But  see  Hann  v.  Stato,  13  Tex.  Ct  App.  383,  44 
Am.  Rep.  706.  An  Indictment  concluding,  "against  the  peace  and 
dignity  of  the  statute,"  is  invalid,  the  constitution  requiring  the 
conclusion,  "against  the  peace  and  dignity  of  the  state,"  although 
no  exception  was  taken  below:  Cox  v.  State,  8  Tex.  Ct.  App.  254, 
84  Am.  B^.  746. 
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Evans  v.  State. 

[106  Georgia,  519.] 

BVIDBNCB— SELF-INCRIMINATING  —  ADMISSIBILITY. 
Evidence  that  an  accused  person,  not  under  arrest,  was  compelled, 
against  his  consent,  to  put  his  hand  in  his  pocket  and  surrender  a 
pistol,  is  not  admissible  on  his  trial  for  the  offense  of  carrying  a 
concealed  weapon,  when  the  constitution  of  the  state  provides  "that 
no  person  shall  be  compelled  to  give  testimony  tending  in  any  man- 
ner to  criminate  himself." 

EVIDENCE— SELF-INCRIMINATING  —  ADMISSIBILITY. 
Evidence  of  guilt  found  upon  a  person  under  legal  arrest  may  be 
used  in  evidence  against  him,  but  if  a  person  not  in  legal  custody  la 
compelled  to  furnish  incriminating  evidence  against  himself,  such 
evidence  is  not  admissible  under  a  constitutional  provision  that  "no 
person  shall  be  compelled  to  give  testimony  tending  in  any  manner 
to  criminate  himself." 

H.  H.  Dean,  for  the  plaintiff  in  error. 

H.  Thompson,  solicitor  general,  for  the  state. 

***®  COBB,  J.  Evans  was  convicted  of  the  offense  of  carry- 
ing a  concealed  weapon.  His  motion  for  a  new  trial  was  over- 
ruled, and  he  excepted.  The  only  witness  introduced  on  the 
trial  of  the  case  was  Brown,  a  policeman,  who  testified  that  he 
was  called  up  at  night  in  Gainesville,  Hall  county,  on  account 
of  *****  some  disturbance.  When  he  got  to  the  place  where 
the  disturbance  was  alleged  to  have  occurred  he  saw  nobody, 
but  was  told  that  the  accused  had  been  shooting  around  there. 
After  a  while  he  saw  the  accused  coming  down  the  road.  At 
this  point  the  witness  was  allowed  to  testify  as  follows:  *T.  told 
him  to  give  up  his  pistol,  and  he  said:  *What  pistol P  and  I 
said,  *The  one  you  have  been  shooting  with.'  He  refused  to 
give  it  to  up,  but  I  called  Mr.  Lyles,  another  policeman,  and 
we  forced  him  to  give  it  up.  He  had  it  in  his  hand  under  his 
coat,  and  it  was  concealed  so  I  could  not  see  it,  until  after  I 
compelled  him  to  give  it  up."  After  this,  witness  arrested  the 
accused.  He  had  no  warrant  for  the  accused,  and  neither  had 
Lyles,  the  other  policeman.  That  part  of  the  testimony  of 
the  witness  which  is  quoted  above  was  objected  to  by  the  ac- 
cused, on  the  ground  that  "no  party  can  be  compelled  to  give 
evidence  against  himself  by  act  or  words."  The  refusal  of  the 
court  to  exclude  this  evidence  is  assigned  as  error  in  the  motion 
for  a  new  trial. 

The  constitution  of  this  state  provides  that:  "No  person 
Bhall  be  compelled  to  give  testimony  tending  in  any  manner  to 
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criminate  himself":  Civ.  Code,  sec.  5703.  In  the  case  of  Day 
V.  State,  63  Ga.  667,  it  was  held  that:  ^'Evidence  that  a  witness 
forcibly  placed  defendant's  foot  in  certain  tracks  near  the  scene 
of  the  burglary,  and  that  they  were  of  the  same  size,  is  not  ad- 
missible. A  defendant  cannot  be  compelled  to  criminate  him- 
self by  acts  or  words."  In  that  case  Allen,  a  witness  for  the 
state,  testified  that:  "Witness  took  hold  of  [the  accused]  and 
pulled  him  along,  and  then  he  put  his  foot  in  the  track.  The 
first  time  witness  told  him  to  put  his  foot  in  the  track  defend- 
ant refused.  Witness  then  took  hold  of  his  foot  and  put  it  in 
the  track;  he  did  not  consent  to  it.  The  shoe  fitted  the  track." 
This  evidence  was  admitted  over  the  objection  of  the  accused 
that  it  was  compelling  him  to  furnish  evidence  against  him- 
self, contrary  to  the  constitution  of  the  state.  Chief  Justice 
Warner,  after  quoting  the  constitutional  provision  above  set 
out,  added:  **Nor  can  one,  by  force,  compel  another,  against 
his  consent,  to  put  his  foot  in  a  shoe  track  for  the  purpose  of 
using  it  as  evidence  against  him  on  the  criminal  side  of  the 
court,  the  more  especially  when  the  person  using  such  force 
"'^^  has  no  lawful  warrant  or  authority  for  doing  so."  It  will 
thus  be  seen  that  in  the  case  cited  the  constitutional  provision 
was  construed  to  apply  to  cases  other  than  those  in  which  the 
accused  was  forced  to  give  evidence  against  himself  either  in 
court  or  pursuant  to  an  order  of  court.  In  the  present  case, 
neither  the  officer  who  testified  nor  the  officer  who  assisted  in 
the  arrest  had  any  warrant  for  the  accused,  nor  was  any  arrest 
made  until  after  the  accused  was  forced  to  give  up  his  pistol. 
The  only  fair  interpretation  that  can  be  given  to  the  evidence 
objected  to  is,  that  the  accused  was  compelled,  against  his  con- 
sent, to  put  his  hand  in  his  pocket  and  surrender  his  pistol  to 
the  officers,  and  thus  disclose  that  he  was  guilty  of  a  violation 
of  law.  Viewing  the  case  in  this  light,  we  think  it  is  con- 
trolled by  the  decision  in  the  Day  case,  and  that  the  court  erred 
in  admitting  the  evidence  objected  to.  We  have  made  a  care- 
ful examination  of  the  decisions  of  this  court  bearing  upon 
this  question,  and  find  none  which,  properly  construed,  con- 
flicts with  the  ruling  here  made. 

The  case  of  Franklin  v.  State,  69  Ga.  36,  47  Am.  Rep.  748, 
differs  from  the  present  case  in  three  important  respects:  1. 
The  accused  was  under  legal  arrest;  2.  He  did  not  object  to 
furnishing  the  incriminating  evidence;  and  3.  He  remained 
passive  while  shoes,  which  were  afterward  used  as  evidence  of 
his  guilt,  were  pulled  from  his  feet  by  others.    Chief  Justice 
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Jackson,  in  Ms  opinion  in  that  case,  in  distinguishing  it  from 
the  Day  C5a8e,  makes  nse  of  this  language:  "It  was  that  which 
he  wore  which  witnessed  against  him,  and  not  any  act  he  did 
under  coercion,  such  as  being  forced  to  put  his  feet  in  tracks 
somebody  had  made/*  While  the  headuote  in  the  case  of 
Drake  v.  State,  75  Ga,  413,  restricts  the  application  of  the  con- 
stitutional provision  above  quoted  to  persons  sworn  as  witnesses 
in  a  case,  an  examination  of  the  facts  appearing  of  record  in 
that  case  will  show  that  it  is  really  not  in  conilict  with  the  Day 
ease  or  the  ruling  made  in  the  present  case.  While  it  appears 
that  part  of  the  clothing  introduced  in  evidence  was  taken  off 
of  the  person  of  the  accused,  he  was  at  the  time  in  legal  cus- 
tody, and  no  objection,  so  far  as  the  record  discloses,  was  made 
by  him.  Woolfolk  v.  State,  81  Ga.  551,  is  to  be  distinguished 
from  the  Day  case  for  the  same  ^^^  reasons  as  the  case  last 
cited.  In  Myers  v.  State,  97  Ga.  76,  the  accused  was  not 
forced,  against  his  will,  to  furnish  evidence  against  himself. 
In  discussing  this  question  Atkinson,  justice,  recognizes  Hit' 
distinction  laid  down  by  Chief  Justice  Jackson  in  the  Franklin 
case,  supra,  in  the  quotation  above  set  out.  Besides,  Myers 
was  under  arrest,  and  it  does  not  appear  whether  the  shoes  in- 
troduced in  evidence  were  taken  from  his  feet,  or  whether,  if 
this  was  done,  he  raised  any  objection  thereto.  In  the  case  of 
Williams  v.  State,  100  Ga.  511,  no  such  question  as  the  one 
now  under  discussion  was  raised  or  decided.  In  that  case,  an 
officer  took  from  the  person  of  the  accused  marked  coins  which 
were  afterward  used  in  evidence  against  her.  She  was  not 
compelled  to  furnish  any  evidence  whatever  against  herself. 
The  decision  in  that  case  simply  holds  that  the  constitutional 
provision  as  to  unreasonable  searches  and  seizures  did  not 
render  the  evidence  inadmissible.  It  was  there  said  that  the 
purpose  of  the  constitutional  provision  was  to  deter  the  law- 
making power  from  authorizing  or  declaring  lawful  any  un- 
reasonable search  or  seizure,  and  to  prevent  courts  and  execu- 
tives from  enforcing  any  law  which  was  violative  of  this  pro- 
vision; but  that  it  was  not  intended  to  operate  so  as  to  prevent 
the  courts  from  receiving  evidences  of  crime,  although  they 
might  have  been  obtained  by  an  illegal  and  unreasonable 
search  and  seizure.  It  would  seem  from  these  cases  that  the 
law  in  this  state  is  that  evidences  of  guilt  found  upon  a  person 
under  legal  arrest  may  be  used  in  evidence  against  him;  but 
that,  where  a  person  not  in  legal  custody  is  compelled  to  furnish 
incriminating  evidence  against  himself,  the  evidence  is  not  ad- 
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missible.  The  ruling  made  in  the  Day  case  constraina  ns  to 
reverse  the  judgment  of  the  court  below  in  refusing  a  new  trial, 
on  the  ground  that  the  evidence  complained  of  was  improperly 
admitted. 

Judgment  reversed. 

All  the  justicea  concurring. 


EVIDENCE  ILLEGALLY  OBTAINED— UNLAWFUL  SEARCH. 
On  a  trial  for  carrying  concealed  weapons,  evidence  of  the  discovery 
of  a  pistol  found  concealed  upon  the  defendant's  person  by  an  officer, 
prior  to  his  arrest,  while  making  a  forcible  search  of  his  person, 
is  admissible  against  the  defendant,  although  the  search  was  un- 
authorized and  unlawful.  Evidence  so  obtained  does  not  violate 
a  constitutional  guaranty  that  a  person  accused  shall  not  be  com- 
pelled to  give  evidence  against  himself:  Shields  v.  State,  104  Ala. 
35,  53  Am.  St.  Rep.  17,  and  note. 

SEARCH  OP  PRISONER.— A  person,  while  In  custody  on  a  crim- 
inal charge,  may  be  subjected  to  a  personal  search  and  examination 
against  his  will,  in  order  to  discover  upon  him  evidence  of  his 
criminality:  Rusher  v.  State,  94  Ga.  363,  47  Am.  St.  Rep.  175.  But 
an  officer  has  no  right,  upon  suspicion,  nor  tipon  information  derived 
from  others,  to  arrest  a  citizen  and  search  his  person  to  ascertain 
whether  he  is  carrying  a  concealed  weapon  in  violation  of  law: 
Pickett  ▼.  State,  09  Ga.  12.  69  Am.  St  Rep.  226. 


Southern  Railway  Company  v,  Newton. 

[106  Geokoia,  666.] 

GARNISHMENT— JURISDICTION.— If  summons  of  garnish- 
ment Is  based  upon  an  action  in  which  the  court  never  acquires 
jurisdiction  to  render  judgment  against  the  principal  defendant, 
payment  by  the  garnishee  of  the  amount  of  a  debt  owing  by  him 
to  such  defendant  does  not  relieve  the  garnishee  from  Ilabilitj 
therefor. 

H.  M.  Dorsey,  for  the  plaintiff  in  error. 

Maddox  &  Terrell,  for  the  defendant  in  error. 

■®®  FISH,  J.  This  was  a  suit  brought  by  Newton,  in  a  ju»- 
tice*8  court,  against  the  Southern  Railway  Company.  It  was 
tried  upon  ^^"^  an  agreed  statement  of  facts.  The  justice  ren- 
dered a  judgment  for  the  plaintiff,  and  on  appeal  to  a  jury 
in  the  justice's  court  there  was  a  verdict  for  the  plaintiff.  The 
defendant  carried  the  case  to  the  superior  court  by  certiorari; 
and  the  certiorari  being  overruled,  it  excepted.  The  only  point 
insisted  on  here  by  the  plaintiff  in  error  is,  that  it  was  relieved 
from  liability  to  Newton  by  reason  of  the  payment  into  court 
of  the  amount  which  it  owed  him  under  a  garnishment  issued 
in  the  case  of  Freeman  v.  Newton,  as  set  out  in  the  agreed 
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Btatement  of  facts.  We  are  clearly  of  opinion  that  this  con- 
tention of  the  plaintiff  in  error  is  not  sound.  Freeman  com- 
menced, in  the  justice's  court,  an  action  against  Newton,  by 
having  a  summons  issued  for  the  latter,  and  upon  this  had  sum- 
mons of  garnishment  issued  against  the  Southern  Kailway  Com- 
pany. No  service  was  ever  effected  upon  Newton  in  that  case, 
and  it  is  not  claimed  that  he  ever  did  anything  which  amounted 
to  a  waiver  of  service.  In  fact,  it  appears  that  the  plaintiff, 
presumably  on  account  of  the  want  of  service  upon  the  de- 
fendant, subsequently  instituted  another  action  against  New- 
ton, upon  the  same  claim,  in  which  the  defendant  was  duly 
served  and  in  which  the  plaintiff  obtained  a  judgment  against 
him.  After  the  summons  was  issued  for  the  defendant  in  the 
case  from  which  the  garnishment  proceedings  issued,  the  juris- 
diction of  the  court  was  dependent  upon  service  being  effected 
upon  him,  or  a  waiver  by  him  of  service.  As  there  was  no 
service  upon  the  defendant,  or  waiver  thereof,  the  court  never 
acquired  any  jurisdiction  in  that  case:  Ballard  v.  Bancroft,  31 
Gra.  503;  Branch  v.  Mechanics'  Bank,  50  Ga.  413;  Ferguson  v. 
New  Manchester  Mfg.  Co.,  51  Ga.  609;  McLendon  v.  Hernando 
Phosphate  Co.,  100  Ga.  219.  The  garnishment  proceedings 
being  ancillary  to  the  main  case,  the  jurisdiction  of  the  court 
as  to  them  was  necessarily  dependent  upon  its  jurisdiction  in 
that  case.  When  the  action  against  the  principal  defendant 
fell,  for  the  want  of  service,  the  ancillary  suit  against  the  gar- 
nishee went  down  with  it.  It  is  very  apparent,  therefore,  that 
the  garnishee  did  not  relieve  itself  of  liability  to  Newton,  the 
defendant  in  the  principal  case,  by  paying  the  amount  which  it 
owed  him  into  a  court  which  ^^*  never  acquired  jurisdiction 
over  him,  and  consequently  had  none  over  the  garnishee.  The 
fact  that  the  garnishee,  after  it  had  answered,  paid  into  court 
the  amount  which  it  owed  Newton,  upon  the  demand  of  the 
justice  who  issued  the  summons  of  garnishment,  can  make  no 
difference.  The  justice  had  no  authority  whatever  to  make 
such  a  demand,  and  a  compliance  therewith  by  the  garnishee 
was,  in  legal  contemplation,  merely  voluntary.  Section  4736 
of  the  Civil  Code  provides  that:  "The  plaintiff  shall  not  have 
judgment  against  the  garnishee  until  he  has  obtained  judg- 
ment against  the  defendant."  As  we  understand  from  the 
agreed  statement  of  facts,  no  judgment  was  ever  rendered 
against  the  defendant  in  the  case  upon  which  the  garnishment 
was  based,  and,  if  one  had  been  rendered,  it  would  have  been 
void,  as  in  the  absence  of  service  upon  the  defendant  the  court 
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had  no  jurisdiction  to  give  judgment  against  him.  Until  a 
valid  judgment  has  been  obtained  against  the  principal  defend- 
ant, a  garnishee  is  under  no  legal  obligation  whatever  to  pay 
the  amount  which  he  owes  the  defendant  into  court.  The  pay- 
ment by  the  railway  company  of  the  amount  which  it  owed 
Newton  into  the  justice's  court  being  without  authority  of  law, 
it  was  not  relieved  of  its  liability  to  him;  and  consequently  the 
verdict  of  the  jury  in  the  justice's  court  in  the  present  case  was 
right,  and  there  was  no  error  in  overruling  and  dismissing  the 
certiorari. 

Judgment  affirmed. 

All  the  justices  concurring. 


GARNISHMENT  BASED  UPON  A  JUDGMENT  void  for  want  of 
Jurisdiction  is  ineffective:  Oelbermann  v.  Ide,  93  Wis.  6G9,  57  Am. 
St.  Rep.  947,  and  note;  Frisk  v.  Relgelman,  75  Wis.  499,  17  Am.  St 
Rep.  198,  and  note.  But  a  garnishee  cannot  avail  himself  of  mere 
Irregularities  in  a  suit  against  his  creditor:  Gunn  v.  Howell,  35  Ala. 
144,  73  Am.  Dec.  484;  Railway  Co.  v.  Brooks,  90  Tenn.  161,  25  Am. 
St.  Rep.  673.  See  the  extended  note  to  Sessions  v.  Stevens,  46  Am. 
Dec.  341-346.  • 


Waters  v.  Dixie  Lumber  and  Manufacturing  Co. 

[106  Geokoia,  692.] 

MECHANICS'  LIENS  — VESTED  RIGHT— CHANGE  IN 
STATUTE. — A  mechanic's  lien  fixed  and  secured  under  an  existing 
statute  becomes  a  vested  riglit,  and  no  subsequent  repeal  or  modifi- 
cation of  such  statute  can  afCect  such  right. 

Mayson  &  Hill,  for  the  plaintiff  in  error. 

J,  F.  Daniel  and  Rosser  &  Carter,  for  the  defendant  in  error. 

502  LITTLE,  J.  The  Dixie  Lumber  &  Manufacturing  Com- 
pany, on  August  11,  1896,  filed  its  petition  against  Cochran, 
and  Waters,  alleging  that  it  had  furnished  and  delivered  to 
Cochran,  who  had  contracted  to  build  a  house  for  "Waters,  a 
bill  of  lumber  and  other  building  material  to  the  amount  of 
five  hundred  and  eighty-five  dollars  and  eight  cents,  which  was 
delivered  on  the  land  of  Waters  and  was  used  in  building  the 
house  and  improving  said  land,  giving  the  location  of  it;  that 
the  material  was  furnished  August  12,  1895;  that  it  had  duly 
filed  and  had  recorded  a  materialman's  lien  on  the  property; 
that  it  had  taken  no  other  security  for  the  debt;  that  within 
the  prescribed  time  it  had  served  Waters  with  written  notice, 
as  required  by  the  statute,  of  the  claim  of  lien  and  filing  thd 
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same.  It  alleges  that  this  suit  is  brought  to  enforce  such  lien 
within  twelve  months  from  the  completion  of  the  contract.  It 
prays  a  general  judgment  against  Cochran  for  one  hundred  and 
forty-one  dollars  and  seventy-nine  cents,  with  interest,  and  that 
its  lien  be  set  up  by  judgment  against  the  property  improved 
for  the  amount  allowed  by  law.  To  the  petition  was  attached 
copy  of  the  notice  served  upon  Waters  on  August  26,  1895. 
There  was  also  attached  copy  of  the  record  of  the  claim  of  lien 
filed  August  26,  1895,  and  an  itemized  bill  of  the  material  fur- 
nished. By  amendment,  the  *®^  plaintiff  alleged  that  the  con- 
tract price  for  building  the  house  for  Waters  by  Cochran  was 
eighteen  hundred  dollars.  Defendant  Waters  excepted  to  the 
charge  of  the  court  given  in  the  following  language:  ''Now 
the  plaintiff  contends,  as  against  Waters^  that  this  material 
was  used  in  the  improvement  of  the  premises  described  in 
the  declaration,  and  that  the  premises  were  the  property  of 
Waters,  and  that  the  amount  sued  for  is  within  the  twenty- 
five  per  cent  which  it  alleges  the  owner  Waters  is  liable  to  pay. 
If  this  is  true  and  the  plaintiff  lias  established  its  lien,  it  would 
have  a  right  to  assert  its  lien  against  Waters  for  the  amount 
sued  for."  The  basis  of  the  exception  is,  that  the  law  given 
in  charge  had  been  repealed  and  another  remedy  enacted,  and 
plaintiff  could  only  enforce  his  claim  according  to  the  remedy 
allowed  by  the  law  at  the  time  of  the  trial.  An  exception  to 
another  part  of  the  charge  was  made,  based  on  the  same  ground. 
The  verdict  was  against  Cochran  for  one  hundred  and  forty- 
one  dollars  and  seventy-nine  cents,  with  interest  and  costs,  and 
that  a  special  lien  to  this  amount  should  exist  on  the  real  es- 
tate of  Waters. 

The  single  question  made  by  the  record  is,  whether  the  lien 
of  materialmen  must  be  enforced  against  the  real  estate  of  the 
owner  under  the  terms  of  the  statute  as  it  existed  at  the  time 
the  lumber  and  material  were  furnished,  or  under  the  pro- 
visions of  the  amending  statute  which  was  in  force  at  the  time 
of  the  trial.  According  to  the  petition,  the  provisions  of  the 
act  of  1893  were  in  force  at  the  time  the  lumber  and  material 
were  furnished.  This  act  provides  that  the  lien  of  material- 
men shall  attach  upon  the  real  estate  improved,  as  against  the 
true  owner,  for  twenty-five  per  cent  of  the  contract  price  of 
the  material  furnished  for  the  improvement  of  the  real  estate: 
Acts  1893,  p.  34.  By  the  provisions  of  the  act  approved  De- 
cember 16,  1895,  which  was  amendatory  of  the  act  of  1893, 
the  lien  should  attach  upon  the  real  estate  as  against  the  owner 
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to  the  extent  of  not  more  than  twenty-five  per  cent  of  the 
contract  price  agreed  to  be  paid  by  the  owner  to  the  contractor. 
By  the  act  approved  December  18,  1897,  which  was  in  force 
at  the  time  of  the  trial,  it  was  provided  that  the  lien  should 
not  attach  for  a  sum  greater  than  the  balance  that  the  owner 
might  be  indebted  to  the  person  having  the  contract  at  the 
time  of  the  service  of  the  **®^  notice.  The  provisions  of  these 
various  acts  being  different,  the  plaintiff  in  error  contends  that 
the  statute  creating  a  lien  in  favor  of  materialmen  is  remedial 
in  its  nature;  that  no  rights  by  such  statute  become  vested  in 
the  person  furnishing  the  materials  for  the  improvement  of 
real  estate,  that  subsequent  statutes  changing  the  lien  are 
operative  on  liens  acquired  prior  to  their  passage,  and  the  rights 
of  materialmen  are,  therefore,  to  be  decided  by  the  provisions 
of  the  statute  in  force  at  the  time  of  the  trial.  The  question, 
therefore,  to  be  considered  is,  whether  the  provisions  which 
create  liens  in  favor  of  one  who  furnishes  material  for  the  im- 
provement of  real  estate  are  statutes  which  affect  the  remedy 
alone  and  may  therefore  be  retrospective,  or  whether  they  vest 
rights  which  cannot  be  affected  by  a  subsequent  change  in  the 
statute.  The  question  is  one  not  without  diflBculty,  and  we 
find  many  adjudicated  cases  which  make  contrary  rulings.  In 
general  terms,  the  lien  of  a  materialman  for  furnishing  lum- 
ber and  other  articles  which  enter  into  the  construction  of 
houses  or  other  improvements  made  upon  land,  is  a  claim  cre- 
ated by  statute  for  the  purpose  of  securing  priority  of  payment 
for  the  price  of  the  material  furnished  in  erecting  such  houses 
or  in  making  other  improvement  on  the  land.  It  has  been  said 
to  be  a  peculiar,  particular,  and  special  remedy  given  by  stat- 
ute, founded  and  circumscribed  by  the  terms  of  its  own  crea- 
tion: Copeland  v.  Kehoe,  67  Ala.  594. 

Jones,  in  his  work  on  Liens,  volume  1,  section  107,  citing  the 
case  of  Frost  v.  Ilsley,  54  Me.  345,  says:  "A  lien  created  by 
statute  may  be  taken  away  or  modified  by  a  subsequent  stat- 
ute  The  lien  is  but  a  means  of  enforcing  the  contract, 

a  remedy  given  by  law;  and,  like  all  matters  pertaining  to  the 
remedy  and  not  to  the  essence  of  the  contract,  until  perfected 
by  proceedings  whereby  rights  in  the  property  over  which  the 
lien  is  claimed  have  become  vested,  it  is  entirely  within  the 
control  of  the  law-making  power  in  whose  edict  it  originated.** 
The  author  also  cites  a  number  of  cases  to  be  found  in  note 
on  page  73,  to  support  the  doctrine  that  the  repeal  of  the  statu- 
tory lien  defeats  the  lien  remedy,  although  at  the  time  of  the 
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repeal  the  proceedings  prescribed  by  the  statute  for  enforcing 
the  lien  ^^^  had  been  instituted  and  were  pending  in  court. 
The  same  author,  in  section  109,  concedes  that  other  courts 
have  held  that  liens  which  have  become  fixed  under  the  statutes 
creating  them  cannot  be  taken  away  by  repealing  the  statutes, 
and  that  if  the  lien  arises  directly  upon  the  performing  of 
labor,  or  the  doing  of  any  other  act,  the  lien  cannot  be  de- 
feated by  subsequent  repeal;  that  if  the  lien  arises  upon  the 
taking  of  some  preliminary  step  to  enforce  it,  then  the  lien 
cannot  be  defeated  after  such  step  has  been  taken:  Wabash  etc. 
Co.  V.  Beers,  2  Black,  448;  Streubel  v.  Milwaukee  etc.  K.  R. 
Co.,  12  Wis.  67;  Hallahan  v.  Herbert,  11  Abb.  Pr.,  N.  S.,  326; 
Chowning  v.  Bamett,  30  Ark.  560.  In  reference  to  mechanics* 
liens,  a  number  of  courts  of  last  resort  have  ruled  to  the  effect 
that,  after  a  lien  has  once  become  fixed  and  secured,  it  becomes 
a  vested  right,  and  it  is  not  within  the  power  of  the  legislature 
to  destroy  the  right  by  the  repeal  of  the  statute  under  which 
it  accrued:  In  re  Hope  Min.  Co.,  1  Saw.  710;  Steamship  Co. 
V.  Joliffe,  2  Wall.  450;  Skyrme  v.  Occidental  Mill  etc.  Co.,  8 
Nev.  219;  Weaver  v.  Sells,  10  Kan.  609;  Buser  v.  Shepard,  107 
Ind.  417;  Willamette  Falls  etc.  Co.  v.  Eiley,  1  Or.  183;  Streu- 
bel V.  Milwaukee  etc.  R.  R.  Co.,  12  Wis.  67;  Christman  v. 
Charleville,  36  Mo.  610.  The  Texas  court  of  appeals,  in  the 
case  of  Handel  v.  Elliott,  60  Tex.  145,  ruled  that  the  lien  of 
a  mechanic  becomes  a  part  of  the  obligation  of  the  contract 
which  the  legislature  cannot  impair.  And  Wade  on  Retro- 
spective Law,  section  173,  lays  down  the  rule  to  be,  that  from 
the  time  the  material  is  furnished  or  labor  performed  the  right 
to  the  lien  is  a  part  of  the  obligation  of  the  contract  which  is 
protected  in  the  same  way  that  the  laws  protect  corporeal  prop- 
erty. Per  contra,  Boisot  on  Mechanics'  Liens,  section  33,  saya 
that  "the  better  reason  and  an  equal  weight  of  authority  sus- 
tain the  doctrine  that  the  lien  pertains  merely  to  the  remedy, 
and  may,  therefore,  be  taken  away  by  the  legislature  that  cre- 
ated it."  And  to  support  this  doctrine  he  cites  Woodbury  v. 
Crimes,  1  Colo.  100;  Bangor  v.  Coding,  35  Me.  73,  56  Am. 
Dec.  688;  Frost  v.  Ilsley,  54  Me.  345;  Hanes  v.  Wadey,  73 
Mich.  178;  Bailey  v.  Mason,  4  Minn.  546;  Templeton  v.  Home, 
82  111.  491;  Donaldson  v.  O'Connor,  1  E.  D.  Smith,  695;  Dun- 
well  V.  Bidwell,  8  Minn.  34. 

Even  if  it  be  held  that  the  lien  given  to  mechanics  or  mate- 
rialmen who  do  the  work  or  furnish  the  material  for  the  erec- 
tion of  valuable  improvements  on  land  is  a  remedy  for  the  en- 
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forcement  of  the  contract,  we  think  the  better  rule  for  the 
construction  of  such  a  remedy  is  that  laid  down  by  the  supreme 
court  of  the  United  States  in  the  case  of  Gunn  v.  Barry,  15 
Wall.  610,  as  follows:  "The  legal  remedies  for  the  enforcement 
'^'^  of  a  contract,  which  belong  to  it  at  the  time  and  place 
where  it  is  made,  are  a  part  of  its  obligation.  A  state  may 
change  them,  provided  the  change  involve  no  impairment  of 
a  substantial  right.  If  the  provision  of  the  constitution,  or 
the  legislative  act  of  a  state,  fall  within  the  category  last  men- 
tioned, they  are  to  that  extent  utterly  void."  Under  our  code, 
materialmen  have  a  special  lien  on  the  real  estate  for  the  mate- 
rial furnished  by  them  which  goes  into  the  improvement  of 
such  real  estate,  and  the  lien  attaches  upon  written  notice 
given  to  the  owner  to  the  amount  of  the  material  furnished. 
Such  was  the  law  as  it  existed  at  the  time  the  company  fur- 
nished the  material  which  went  into  the  improvement  of  the 
real  estate  of  the  plaintiff  in  error.  Can  it  be  said  that  the 
consideration  of  this  fact  was  not  within  the  contemplation  of 
the  parties  at  the  time  the  contract  for  furnishing  the  mate- 
rial was  made?  Can  it  be  inferred  that  without  such  right  of 
security,  which  would  attach  when  the  material  was  furnished 
and  the  owner  notified,  the  contract  would  have  been  entered 
into?  We  think  not.  In  our  view,  the  materialman  acquired 
a  substantial  right  when,  under  the  law  in  force,  he  parted 
with  his  property  and  thus  aided  in  the  improvement  of  the 
real  estate  of  the  owner  who  had  contracted  to  have  his  prop- 
erty substantially  improved  and  largely  increased  in  value. 
And  as  we  agree  with  the  ruling  made  in  a  large  number  of 
the  adjudicated  cases  which  considered  this  subject,  we  hold 
that  a  materialman's  lien,  as  prescribed  by  the  statute,  cannot 
subsequently  be  repealed  or  modified  so  as  to  change  his  right  of 
security,  when  the  contract  has  been  performed,  the  material 
delivered,  and  the  notice  given  under  the  terms  of  the  statute 
in  force  at  the  time  of  the  contract.  The  verdict  in  this  case 
is  within  the  terms  both  of  the  act  of  1893  and  that  of  1895, 
supra;  and  whether  the  presiding  judge  in  his  charge  referred 
to  the  one  or  the  other  of  these  acts,  as  regulating  the  right 
of  the  defendant  in  error,  is  immateriaL 
Judgment  affirmed. 

All  the  justices  concurring. 


MECHANICS'  LIENS— VESTED  RIGHT— The  rljrht  to  hoM  ft 
mechanic's  lien  becomes  vested  at  the  time  the  material  Is  for- 
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nlshed;  and,  In  determining  whether  or  not  such  right  exists,  the 
courts  will  look  only  to  the  statute  in  force  at  that  time:  Taylor  v. 
Dahu,  6  Ind.  App.  G72,  51  Am.  St.  Rep.  312,  and  note;  Spangler  T. 
Green,  21  Colo.  505,  62  Am.  St.  Eep.  259,  and  uoteb 
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[106  Geokgia,  673.] 

HOMICIDE— UNJUSTIFIABLE  KILLINa.— A  mere  tres- 
pass on  real  property,  accompanied  by  insulting  and  abusive  words 
or  gestures,  is  not  sufficient  provocation  for  a  killing  to  reduce  It 
from  murder  to  voluntary  manslaughter. 

CRIMINAL  LAW— FLIGHT— PRESUMPTION  OF  GUILT. 
Flight  or  attempted  flight  of  the  accused  before  his  arrest  Is  at 
most  only  a  circumstance  to  be  considered  by  the  Jury  with  the 
reasons  that  prompted  it,  tending  to  show  guilt,  or  by  which  an 
Inference  of  guilt  may  be  raised,  and  It  has  no  probative  force  un- 
less it  appears  that  the  accused  fled  to  avoid  arrest.  Flight  of  the 
accused  by  itself  does  not  authorize  the  jury  to  presume  guilt. 

HOMICIDE— JUSTIFIABLE— SELF-DEFENSE.— In  cases 
•of  mutual  combat  the  slayer  is  protected  only  when  the  killing  Is 
done  as  an  absolute  necessity  to  save  his  own  life,  and  only  In 
cases  where  It  appears  that  the  person  killed  Is  the  assailant,  or 
that  the  slayer  has  in  good  faith  endeavored  to  decline  any  further 
struggle  before  he  inflicts  the  mortal  wound. 

HOMICIDE  —  JUSTIFICATION  —  SELF-DEFENSE.— It  is 
justifiable  homicide  for  one  to  kill  another  who.  In  company  with 
some  person  or  persons,  intends  and  endeavors.  In  a  riotous  and 
tumultous  manner,  to  enter  his  habitation  for  the  purpose  of  as- 
saulting or  ofCering  personal  violence  to  any  person  therein,  and  it 
4s  not  necessary,  in  order  to  justify  such  killing,  that  such  personal 
violence  shall  amount  to  a  felony. 

J.  R.  Cooper,  0.  Brown,  and  J.  A.  Perry,  for  the  plaintiff  in 
error. 

C.  H.  Brand,  solicitor  general,  for  the  state. 

676  LITTLE,  J.  The  first  two  grounds  of  the  motion  for 
new  trial  are  based  on  the  allegations  that  the  verdict  is  con- 
trary to  law,  and  without  evidence  to  support  it.  Inasmuch 
as  the  case  goes  hack  for  another  trial,  we  do  not  pass  upon 
"the  weight  of  the  evidence  in  the  case. 

1.  The  next  ground  of  error  assigned  is,  that  the  court  erred 
in  charging  the  jury  the  law  in  relation  to  voluntary  man- 
slaughter. We  are  of  the  opinion  that,  under  the  facts  in  this 
case,  there  was  no  evidence  which  authorized  a  charge  on  the 
law  of  voluntary  manslaughter.  We  do  not  wish  to  be  under- 
stood as  saying  that  if  the  circumstances  were  different,  that 
is  to  say,  if  there  was  any  proof  or  a  legitimate  inference  from 
the  facts  in  evidence  that  the  plaintiff  in  error  slew  the  *''•' 
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deceased  as  the  result  of  passion  founded  on  sufficient  provo- 
cation, found  in  the  trespass  of  the  deceased  on  the  property 
of  the  accused,  the  offense  of  which  he  would  he  guilty  would 
not  be  that  of  voluntary  manslaughter.  Every  homicide  com- 
mitted as  the  result  of  passion  is  by  no  means  to  be  classed  as 
voluntary  manslaughter.  A  homicide,  when  done  in  the  ab- 
sence of  malice,  and  as  the  result  of  a  sudden  heat  of  passion, 
engendered  by  a  provocation  sufficient  in  law  to  justify  the 
passion,  is  graded  below  the  crime  of  murder,  because  the  kill- 
ing is  then  partially  excused  on  account  of  the  justly  aroused 
passion;  nor  is  it  always  necessary,  in  order  to  grade  the  offense 
as  voluntary  manslaughter,  that  there  should  be  an  assault 
upon  the  person  killing,  to  justify  the  excitement  of  passion 
which  induced  the  homicide:  Golden  v.  State,  25  6a.  533; 
Stokes  V.  State,  18  Ga.  17.  Our  Penal  Code,  section  65,  de- 
clares that  in  all  cases  of  voluntary  manslaughter  there  must 
be  some  actual  assault  upon  the  person  killing,  or  an  attempt 
by  the  person  killed  to  commit  a  serious  personal  injury  on 
the  person  killing,  or  other  equivalent  circumstances  to  justify 
the  excitement  of  passion.  Assuming,  as  we  must  under  the 
evidence,  that  the  deceased  was  a  trespasser  on  the  property 
of  the  accused  at  the  time  of  the  homicide,  under  the  theory 
of  the  state  he  was  a  mere  trespasser  without  intending  to 
injure  the  person  or  property.  Under  general  criminal  law, 
neither  insulting  nor  abusive  words  or  gestures,  nor  trespass, 
nor  breach  of  contract,  of  themselves  amount  to  sufficient 
provocation  for  an  act  of  resentment  likely  to  endanger  life. 
A  mere  trespass  on  property,  less  than  that  to  protect  which 
our  code  makes  it  justifiable  homicide  to  kill  the  trespasser, 
may  be  resisted  by  any  reasonable  or  necessary  force  short  of 
taking  or  endangering  life:  Clark's  Criminal  Law,  145.  If,  in 
the  course  of  a  struggle  to  prevent  such  a  trespass  by  the  use 
of  reasonable  and  necessary  force  which  the  owner  is  entitled 
to  use,  a  struggle  and  combat  ensue,  then,  whether  the  slayer 
is  justified,  guilty  of  murder  or  voluntary  manslaughter,  is  to 
be  determined  by  other  rules,  not  necessary  here  to  be  dis- 
cussed. According  to  the  evidence,  there  was  no  attempt  to 
remove  the  trespasser;  but  the  theory  of  the  state  is,  that  the 
accused,  with  malice,  *'^®  or  actuated  by  the  spirit  of  revenge, 
deliberately  shot  the  deceased  while  standing  in  the  yard  of 
the  accused,  when  there  was  no  necessity  for  him  to  do  so  to 
protect  his  habitation  or  family,  and  no  circumstances  at  the 
time  to  justify  a  passion  which  caused  him  to  shoot  the  d»> 
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ceased.  The  theory  of  the  defendant  was,  that  he  shot  and 
killed  the  deceased  to  prevent  him  from  entering  his  house, 
which  he  says  the  deceased  was  attempting  to  do,  to  commit 
an  assault  on  the  person  of  his  wife.  The  issue  is  a  clearly 
defined  one.  If  the  theory  of  the  defendant  he  supported  by 
the  facts,  he  was  not  guilty  of  any  offense,  but  was  entirely 
justified.  If  the  theory  of  the  state  be  correct,  then  the  crime 
was  murder.  Under  the  evidence,  there  seems  to  have  been  a 
deliberate  shooting  on  the  part  of  the  defendant,  not  as  the 
result  of  passion,  not  in  a  struggle,  nor  was  there  any  mutual 
combat,  nor  any  evidence  of  an  attempt  by  the  slayer  to  re- 
move the  trespasser  from  his  premises  otherwise  than  by  delib- 
erately shooting  him  down.  The  evidence  in  this  case  is  remark- 
able, not  for  what  the  witnesses  who  went  to  the  house  of  the 
accused  with  the  deceased  say  as  to  the  facts  of  the  homicide, 
but  as  to  what  they  do  not  say;  and  although  three  of  them 
were  present  at  the  time  on  the  premises  of  the  accused,  no 
clear  account  is  rendered  by  any  of  them  as  to  the  facts  of 
the  homicide.  But  from  the  evidence  of  these  witnesses,  and 
circumstances  shown  by  other  witnesses,  we  fail  to  find  any  cir- 
cumstances establishing  the  propositi^  that  the  shooting  was 
the  result  of  passion.  This  being  true,  a  charge  relating  to 
voluntary  manslaughter  was  error.  Nor  can  a  conviction  for 
this  offense  stand,  under  the  evidence  disclosed  in  the  record: 
Dyal  v.  State,  97  Ga.  428. 

2.  Another  ground  of  the  motion  for  a  new  trial  alleges  that 
the  court  erred  in  charging  on  the  subject  of  flight.  The  lan- 
guage of  the  court  on  this  subject  is  as  follows:  "Something 
has  been  said  upon  the  subject  of  flight.  The  rule  on  that 
subject  is,  that  where  one  commits  an  act  that  amounts  pre- 
sumptively to  a  crime,  and  the  party  who  commits  the  act  im- 
mediately flees  from  the  processes  and  officers  of  the  law,  to 
avoid  arrest  or  trial,  the  presumption  would  be  authorized  that 
he  fled  from  the  consciousness  of  guilt.  That  presumption  ®'"* 
can  be  rebutted  by  showing  that  flight  was  not  from  a  sense 
or  consciousness  of  guilt,  but  for  other  reasons.**  It  may  be 
that  the  principle  stated  by  the  judge  in  his  charge  is  a  cor- 
rect one;  and  if  the  propositions  that  the  accused  immediately 
flees  from  the  processes  and  officers  of  the  law,  and  that  such 
flight  is  for  the  purpose  of  avoiding  arrest  or  trial,  be  assumed, 
the  conclusions  which  follow  are  legal  and  natural.  But 
whether  so  or  not,  the  charge  as  to  the  law  of  presumptions 
which  apply  to  the  flight  of  one  who  is  charged  with  the  com- 
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mission  of  an  offense,  or  has  done  an  act  which  may  amount, 
to  a  crime,  was  too  strongly  put,  and,  without  qualification^ 
does  not  correctly  lay  down  the  principle  applicable  under  the- 
f acts  of  this  case.     Mr.  Wharton,  in  his  work  on  Criminal  Evi- 
dence,  section  750,  in  treating  this  subject,  says:  "When  a  sus-^- 
pected  person  attempts  to  escape  or  evade  a  threatened  prose- - 
cution,  it  may  be  argued  that  he  does  so  from  a  consciousness- - 
of  guilt,  and   though   this   inference  is  by  no  means    strong 
enough  by  itself  to  warrant  a  conviction,  yet  it  may  become: 
one  of  a  series  of  circumstances  from  which  guilt  may  be  in- 
ferred/'   And,  further  treating  the  subject,  he  also  says:  "The; 
question,  it  cannot  be  too  often  repeated,  is  simply  one  of  in- 
ductive probable  reasoning  from  certain  established  facts.    AU'. 
the  courts  can  do,  when  such  inferences  are  invoked,  is  to  say 
that  escape,  disguise,  and  similar  acts  afford,  in  connection  with- 
other  proof,  the  basis  from  which  guilt  may  be  inferred;  but 
this  should  be  qualified  by  a  general  statement  of  the  counter- 
vailing considerations   incidental  to  a  comprehensive  view  of 
the    question.**    Underhill,  in  his   treatise    on    Criminal  Evi- 
dence, section  119,  citing  State  v.  Jackson,  95  Mo.  633,  2  K  Y. 
Crim.  Rep.  450,  says:  "It  cannot  with  correctness  be  said  that 
the  flight  or  attempted  flight  of  the  accused  before  his  arrest,, 
taken  alone,  raises  any  legal  presumption  of  guilt,  or  that  his 
flight,  without  regard  to  the  motive  which  prompted  it,  is,  in 
law,  evidence  of  guilt.     At  the  most,  it  is  only  a  circumstance 
to  be  considered  by  the  jury  with  the  reasons  that  prompted, 
it,  tending  to  show  guilt,  or  by  which  an  inference  of  guilt, 
may  be  raised,  and  it  has  no  probative  force  unless  it  appears - 
that  the  accused  fled  to  avoid  arrest  or  imprisonment.**    In  thfr 
case  of  Hickory  v.  United  States,  160  U.  S.  408,  it  was  ruled 
that  the  flight  *****  of  the  accused  is  a  presumption  of  fact,  not 
of  law,  and  is  merely  a  circumstance  tending  to  increase  the 
probability  of  the  defendant's  being  the  guilty  person,  which 
is  to  be  weighed  by  the  jury  like  any  other  evidentiary  circum- 
stance: See  People  v.  Ah  Ngow,  54  Cal.  151,  35  Am.  Eep.  69. 
And  such  also  is  the  ruling  of  our  own  court:  Jesse  v.  State,. 
20  Ga.  156-166;  Smith  v.  State,  63  Ga.  170;  Sewell  v.  State, 
76  Ga.  836.     The  judge  in  this  case  charged  that  the  rule  was, 
where  one  immediately  flees  to  avoid  arrest  or  trial,  the  presump- 
tion would  be  authorized  that  he  fled  from  the  consciousness 
of  guilt.     This,  we  think,  was  not  a  fair  presentation  of  the 
law  of  this  case;  for  there  was  evidence  tending  to  show  the 
flight  was,  not  from  the  officers  of  the  law,  but  to  escape  vio- 
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lence  from  the  companions  of  the  deceased,  and  the  court  made 
no  qualification  of  its  charge  appropriate  to  the  evidence  just 
mentioned.  Flight  is,  at  most,  only  a  circumstance  which  may 
be  weighed  by  the  jury,  in  connection  with  other  circumstances, 
to  determine  guilt,  and  is  of  itself  no  such  circumstance  as 
authorizes  the  jury  to  presume  guilt. 

3.  Another  ground  of  the  motion  for  new  trial  is,  that  the 
court  erred  in  charging  the  jury  the  provisions  of  section  73 
of  the  Penal  Code,  in  relation  to  the  homicide  of  a  person, 
where  the  killing  must  be  done  in  order  to  save  the  life  of  the 
slayer.  It  must  be  apparent  that  this  law  is  wholly  inappli- 
cable to  a  case  of  this  character.  The  provisions  of  this  sec- 
tion apply  only  to  cases  of  mutual  combat,  where  one  person 
endeavors  in  good  faith  to  decline  any  further  struggle.  To 
such  a  person,  it  is  only  justifiable  to  slay  his  adversary  after 
a  bona  fide  effort  to  avoid  all  further  difiiculty:  Powell  v.  State, 
101  Ga.  9,  65  Am.  St.  Eep.  277.  The  slayer  is  protected  in 
cases  in  which  the  provisions  of  this  section  apply,  only  when 
the  killing  was  done  as  an  absolute  necessity  to  save  his  own 
life,  and  only  in  cases  when  it  appears  that  the  person  killed 
was  the  assailant,  or  that  the  slayer  had  in  good  faith  endeav- 
ored to  decline  any  further  struggle  before  he  inflicted  the  mor- 
tal wound.  There  was  no  evidence  of  any  mutual  combat  be- 
tween the  deceased  and  the  accused  preceding  this  homicide. 
On  the  contrary,  the  accused  was  in  his  house;  the  deceased  on 
his  premises  ®®^  without  the  house.  There  was  no  evidence  of 
quarreling  between  them,  nor  of  any  attempt  to  fight,  and  the 
rules  which  determine  the  guilt  or  innocence  of  the  defendant 
are  not  to  be  found  in  these  provisions  of  law. 

4.  An  exception  is  taken  to  the  charge  of  the  court  which 
instructed  the  jury  as  follows:  "If  persons  assemble  before  an- 
other's house  and  actually  advance  on  him,  and  render  it  neces- 
sary for  his  protection,  or  make  such  demonstrations  as  to 
excite  the  fears  of  a  reasonable  man  that  it  was  their  inten- 
tion to  commit  a  felony  on  him  or  some  member  of  his  family, 
he  would  be  justified  in  shooting  them;  but  if  they  merely 
threaten  to  commit  violence,  he  is  not  justified  in  shooting  un- 
til he  has  warned  them  off."  We  do  not  think  this  is  a  fair 
presentation  of  the  provisions  of  our  law  which  afford  protec- 
tion to  one  who  resists  an  invasion  of  the  home  in  which  he 
dwells.  Section  70  of  the  Penal  Code  declares  that  it  is  justi- 
fiable homicide  for  one  to  kill  a  person  who,  in  connection 
with  another  or  others,  manifestly  intends  and  endeavors  in  a 
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riotous  and  tunmltuous  manner  to  enter  the  hahitation  of  an- 
other for  the  purpose  of  assaulting  or  offering  personal  violence 
to  any  person  dwelling  or  being  therein.  It  was  held  in  the 
case  of  Hudgins  v.  State,  2  Ga.  173,  that  this  provision  of 
the  Penal  Code  does  not  apply  to  a  single  individual,  but  con- 
templates the  joint  action  of  two  or  more  persons;  and  that 
under  this  section  the  killing  is  justifiable  when  the  assailants 
designed  entering  the  habitation  for  the  purpose  of  assaulting 
or  of  offering  any  personal  violence  to  one  of  the  inmates.  So 
that  this  case  establishes  two  propositions — that  under  this 
provision  of  the  code  it  is  justifiable  homicide  for  one  to  kill 
another  who,  in  company  with  some  person  or  with  other  per- 
sons, intends  and  endeavors  in  a  riotous  and  tumultuous  man- 
ner to  enter  his  habitation  for  the  purpose  of  assaulting  or 
offering  personal  violence  to  any  person  therein;  and  that  it 
is  not  necessary,  in  order  to  justify,  that  such  personal  vio- 
lence shall  amount  to  a  felony. 

In  the  case  of  Caldwell  v.  State,  34  Ga.  10,  where  a  number 
of  persons  went  to  the  house  of  another  and  endeavored,  against 
the  will  of  the  owner,  to  force  an  entrance,  and,  having  broken 
**2  a  window,  one  of  them  proceeded  to  enter  the  window  and 
was  shot  by  the  prosecutor  in  the  act,  this  court  held  that  a 
fair  test  of  whether  the  prosecutor  was  guilty  of  murder  or 
even  of  manslaughter  was  whether  the  person  killed  was  vio- 
lently and  unlawfully  entering  his  dwelling.  Again,  under 
the  provisions  of  section  72  of  the  Penal  Code,  if,  after  per- 
suasion, remonstrance,  or  other  gentle  measures  used,  a  forcible 
attack  and  invasion  on  the  habitation  of  another  cannot  be 
prevented,  it  is  justifiable  homicide  to  kill  the  person  so  forcibly 
attacking  and  invading  the  habitation  of  another;  but  it  must 
appear  that  such  killing  was  absolutely  necessary  to  prevent 
such  attack  and  invasion,  and  that  a  serious  injury  was  in- 
tended or  might  accrue  to  the  person,  property,  or  family  of 
the  person  killing.  Under  the  provisions  of  these  two  sections 
of  our  code,  it  must  be  apparent  that  the  court  erred  in  charg- 
ing the  jury  as  complained  of.  If,  as  a  matter  of  fact,  the 
evidence  shows  that  more  than  one  person,  acting  in  concert 
and  in  the  prosecution  of  a  joint  enterprise,  went  to  the  house 
of  the  plaintiff  in  error,  then  whether  the  provisions  of  sec- 
tion 70  of  the  Penal  Code,  above  referred  to,  would  apply,  de- 
pends entirely  upon  whether  they  or  one  of  them,  in  the  prose- 
cution of  such  common  intent,  manifestly  intended  and  en- 
deavored, in  a  riotous  and  tumultuous  manner,  to  enter  his 
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house  for  tHe  purpose  of  assaulting  or  offering  personal  violence 
to  any  person  therein.  Then,  if  the  defendant  shot  and  killed 
one  of  such  persons  so  intending  and  endeavoring  to  enter,  it 
would  be  justifiable  homicide.  If,  however,  only  one  of  such 
parsons  made  a  forcible  attack  and  attempt  to  invade  the  habi- 
tation, and  after  persuasion,  remonstrance,  or  other  gentle 
measures,  such  attack  and  invasion  could  not  otherwise  be  pre- 
vented, it  was  justifiable  homicide  to  kill  the  person  so  making 
the  attack  and  invasion.  And  this  is  manifestly  right.  The 
law  protects  not  only  the  person  and  property  of  the  citizen, 
but  it  protects  his  home,  whether  it  be  a  hut  or  a  palace;  and 
he  who  seeks  in  a  violent  manner  to  enter  that  habitation, 
and  will  not  heed  the  remonstrance  or  persuasion  of  the  owner, 
but  continues  the  attack  and  invasion,  intending  to  do  a  serious 
injury  either  to  the  person  who  resides  there,  to  his  house,  or 
to  some  member  *®^  of  his  family,  forfeits  his  life,  and  he 
who  in  good  faith,  under  such  circumstances,  takes  the  life  of 
the  person  so  invading  his  home,  is  guiltless  of  crime,  and  is 
acting  in  the  due  protection  of  himself  and  his  family.  We 
do  not  say  that  the  facts  show  that  the  plaintiff  in  error  is  thus 
protected;  but  these  are  the  principles  of  law  which,  on  his 
theory  of  the  case,  should  have  been  given  in  charge  to  the 
jury;  and  the  charge,  as  complaiiied  of,  did  not  present,  as  we 
consider,  the  provisions  of  law  which  afford  the  slayer  protec- 
tion under  the  circumstances  enumerated  in  the  statute. 

Other  than  as  herein  referred  to,  the  court  cofiimitted  no 
error  in  its  charge  to  the  jury  which  calls  for  a  reversal  of  its 
judgment. 

Judgment  reversed. 

All  the  justices  concurring. 


HOMICIDE  —  UNJUSTIFIABLE  —  MANSLAUGHTER —Where 
the  death  of  a  human  being  Is  caused  by  the  intentional  use  of  a 
deadly  weapon,  provocation  by  words  only  cannot  reduce  the  killing 
to  manslaughter:  State  v.  Davis,  50  S.  C.  405,  62  Am.  St.  Rep.  837, 
and  note.  But  see  Evers  v.  State,  31  Tex.  Cr.  Rep.  318,  37  Am.  St. 
Rep.  811.  A  dispute  over  property  rights  is  not  a  sufficient  provoca- 
tion to  reduce  a  killing  to  voluntary  manslaughter:  Sellers  v.  State, 
99  Ga.  689,  59  Am.  St.  Rep.  253.  Although  a  trespass,  not  amounting 
to  a  felony,  will  not  justify  murder,  and  is  not  of  itself  sufficient 
to  reduce  a  homicide  to  manslaughter,  yet  if  the  circumstances  show 
that  the  killing  was  the  result  of  a  sudden,  violent  impulse  of  pas- 
sion, provoked  by  the  trespass,  especially  if  accompanied  by  an 
assault  with  a  deadly  weapon,  and  acted  upon  before  the  passion 
has  time  to  cool,  this  is  such  provocation  as  will  operate  to  reduce 
the  crime  to  manslaughter:  Crawford  v.  State,  90  Ga.  701,  35  Am. 
St.  Rep.  242. 

HOMICIDE— JUSTIFIABLE— SELF-DEFENSE.— A  murder  pur- 
posely committed  Is  not  excusable  on  the  ground  of  self-defense. 
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unless  the  slayer  reasonably  believed  the  killing  to  be  necessary  to 
save  his  own  life,  or  to  avoid  great  bodily  harm:  Commonwealth  v. 
McGowan,  189  Pa.  St  C41,  69  Am.  St  Rep.  83G;  Commonwealth  v. 
Breyessee,  IGO  Pa.  St  451,  40  Am.  St  Kep.  729;  Pinder  v.  State,  27 
Fla.  370.  26  Am.  St  Rep.  75. 

HOMICIDE— JUSTIFIABLE.— If  a  dwelling-house  Is  actually 
broken  and  entered  by  a  portion  of  a  party,  combined  and  armed,  for 
the  unlawful  purpose  of  depriving  one  of  the  Inmates  of  his  liberty, 
and  carrying  him  away  in  the  night-time,  accompanied  with  an 
intent  to  commit  a  felony,  the  person  thus  assaulted,  as  well  as 
the  owner  of  the  dwelling,  may  resist  with  such  force  as  may  be 
necessary,  even  to  taking  the  life  of  those  present  aiding  and  assist- 
ing, as  well  as  those  actually  breaking  and  entering:  Note  to  Jones 
T.  State,  8  Am.  St  Bep.  45& 
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[106  QXOSGIA,  765.] 

RAILROAD  COMPANIES— SLEEPING-CAR  COMPANIES. 
The  liability  of  a  sleeping-car  company  to  its  passenger  for  personal 
baggage  taken  by  him  into  the  sleeping-car  and  of  which  he  retains 
possession  is  neither  that  of  an  innkeeper,  a  common  carrier,  nor 
an  insurer,  but  is  that  of  a  bailee  for  hire. 

RAILROAD  COMPANIES— SLEEPING-CAR  COMPANIES 
—LIABILITY  FOB  THEFT.— A  sleeping-car  company  is  not  liable 
as  an  insurer  to  a  passenger  for  the  loss  by  theft  of  personal  prop- 
erty taken  into  the  car  by  him  and  retained  in  his  possession;  but 
such  company  owes  the  passenger  the  duty  of  exercising  reasonable 
care  to  guard  his  property  from  theft,  and  if,  through  want  of  such 
care,  his  property,  such  as  he  may  reasonably  carry  with  him,  is 
stolen,  the  company  is  liable  therefor.  If,  however,  such  care  has 
been  exercised  by  the  company,  and  such  goods  have  been  stolen  by 
a  person  not  in  Its  employ,  it  is  not  liable  for  the  loss. 

RAILROAD  COMPANIES— SLEEPING-CAR  COMPANIES 
—LOSS  BY  THEFT.— THE  BURDEN  OF  PROOF  is  on  a  sleeplng- 
car  company  to  show  that  it  has  exercised  reasonable  care  to  pre- 
vent the  theft  of  personal  property  belonging  to  its  passenger,  taken 
into  the  car  by  him  and  retained  in  his  possession  until  the  theft 

Dorsey,  Brewster  &  Howell  and  H.  M.  Dorsey,  for  the  plain- 
tiff in  error. 

W.  J.  Speairs,  for  the  defendant  in  error. 

T«e  LITTLE,  J.  The  defendant  in  error  brought  suit  in  a 
justice's  court  against  the  car  company  for  thirty  dollars  and 
fifty  cents,  being  the  value  of  a  valise  and  its  contents.  Judg- 
ment in  his  favor  was  rendered  for  the  amount  for  which  he 
sued.  The  car  company  filed  its  petition  for  certiorari,  after 
hearing  which,  the  judge  of  the  superior  court  sustained  the 
judgment  rendered  in  the  justice's  court,  and  dismissed  the 
certiorari.  The  car  company  excepted.  The  case  was  tried  in 
the  justice's  court  on  an  agreed  statement  of  facts,  as  follows: 
'^t  is  agreed  that  L.  H.  Hall,  the  plaintiff,  was  a  passenger  on 
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the  car  Suwanee  on  October  35,  1894,  said  car  leaving  Cincin- 
nati at  8  P.  M.;  that  said  passenger.  Hall,  occupied  room  H, 
assigned  him  by  porter,  porter  placing  valise  therein  in  said  car. 
Said  passenger.  Hall,  took  on  board  the  articles  set  out  in  the 
bill  of  particulars  attached  to  the  suit,  and  it  is  agreed  that  the 
valuation  therein  placed  on  said  articles  is  correct  and  reason- 
able. L.  H.  Hall  was  accompanied  by  W.  C.  Rawson.  They 
engaged  two  lower  berths  in  the  same  stateroom,  and  on  going 
into  the  stateroom  found  the  window  up  and  put  the  window 
down.  They  together  left  their  valises  in  the  stateroom  and 
went  forward  to  the  smoking-room  just  before  the  train 
started.  Afterward,  as  they  were  leaving  the  station  and  as 
they  were  passing  through  yard,  and  as  train  No,  3  on  the  Q. 
&  C,  this  being  the  train  Hall  was  on,  was  slowing  up  at  the 
C,  H.  &  D.  crossing  about  one  mile  from  the  central  depot, 
from  which  they  started  and  from  where  plaintiff  boarded  the 
train,  the  porter,  Wright,  caught  a  young  man  taking  a  large 
and  small  valise  from  the  room  H.  When  the  thief  saw  the 
porter  he  dropped  the  large  valise  but  "^^"^  succeeded  in  getting 
away  with  the  small  valise,  this  being  the  valise  of  the  plain- 
tiff. At  this  point  the  porter  ran  forward  to  the  smoking-room 
and  pulled  the  air-cord,  and  was  asked  at  that  time,  by  Mr. 
Eawson,  what  he  was  doing  that  for,  when  he  informed  Raw- 
son  that  some  one  had  stolen  a  valise  out  of  one  of  the  state- 
rooms. Rawson  and  Hall  went  back  to  see,  and  fpund  that 
the  thief  had  gotten  Mr.  Hall's,  and  would  have  gotten  Raw- 
son's  but  for  the  efforts  of  the  porter,  who  caught  Rawson's 
valise  as  the  thief  was  taking  it  through  the  window.  One 
door  of  the  car  was  locked,  and  the  conductor  and  the  porter 
stood  at  the  open  end  of  the  car,  and  Rawson  does  not  know 
how  the  thief  could  have  gotten  in  the  car,  as  everyone  was 
required  to  show  a  ticket  before  entering  station  and  a  sleep- 
ing-car ticket  before  getting  on  board  the  car.  Valise  was 
taken  from  open  window  in  the  side  of  car  from  room  H,  the 
thief  being  on  outside  clinging  to  window  and  standing  on 
hog-chain  of  car.  The  porter,  Wright,  was  in  the  aisle  of  the 
car  at  the  time,  and  saw  two  tramps  hanging  on  the  outside 
of  car  and  ran  them  off.  Conductor's  attention  was  immedi- 
ately called  to  same,  and  train  was  stopped,  but  too  late  to  get 
the  valise.  By  the  time  the  train  had  stopped  the  men  had 
gotten  too  far  away,  and  it  was  impossible  to  catch  them.  No 
suspicious  person  was  noticed  by  the  conductor  or  porter  in  the 
car.    As  train  passed   by  Big  4  yards,  where  the  valise  was 
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stolen,  it  was  going  at  the  rate  of  from  five  to  six  miles  an 
hour.  Conductor  and  porter  did  all  they  could  to  saye  the 
valise  after  thief  was  discovered." 

1.  Under  these  admitted  facts  the  question  arises,  first,  "What 
is  the  liability  of  a  sleeping-car  company  to  its  passengers  for 
personal  baggage  which  the  passenger  takes  with  him  in  the 
sleeping-car?  This  court  has,  in  two  cases  heretofore  consid- 
ered, ruled  upon  the  liability  of  a  sleeping-car  company  for 
the  loss  of  goods  of  a  passenger,  where  the  same  were  lost  at 
night  when  the  passenger  was  sleeping. 

In  the  case  of  Elates  v.  Pullman's  Palace  Car  Co.,  95  Qa.  810, 
the  action  was  to  recover  the  value  of  certain  money  and  papers 
which,  it  was  alleged,  were  taken  from  the  pocket  of  the  plain- 
tiff's clothing  at  night.  This  court  in  that  case  did  not  ''^** 
undertake  to  define  the  precise  relation  which  existed  between 
a  sleeping-car  company  and  a  passenger;  but  ruled  that,  from 
the  character  of  the  business  in  which  the  company  was  en- 
gaged, a  duty  on  the  part  of  the  company  was  created  to  exer- 
cise some  watch  and  care  over  the  passenger,  and,  within  cer- 
tain reasonable  limits,  over  his  property  as  "well,  and  that  if  a 
loss  occurs  the  burden  of  proof  is  on  the  company  of  showing 
that  it  exercised  such  reasonable  care,  during  the  hours  of  the 
night,  as  was  necessary  to  secure  the  safety  of  the  passenger's 
};roporty,  and  that  the  loss  was  not  occasioned  because  of  the 
failure  on  the  part  of  the  employes  of  the  company  to  do  so. 
The  other  case  to  which  we  refer  is  that  of  Pullman's  Palace 
Car  Co.  V.  Harvey,  101  Ga.  733.  There  this  court  was  asked 
to  reverse  the  ruling  made  in  the  Kates  case,  supra,  but,  after 
consideration,  adhered  to  such  ruling.  Chief  Justice  Sim- 
mons, in  rendering  the  opinion  in  the  case,  said:  "The  law 
as  to  the  liability  of  sleeping-car  companies  is  not  well  settled. 
Courts  in  different  states  have  laid  down  different  rules  as  to 
their  liability."  And  he  suggests  that  legislation  should  be  had 
defining  the  exact  liability  of  sleeping-car  companies  to  a  pas- 
senger for  loss  of  goods.  In  determining  the  question  now 
under  consideration,  it  seems  to  be  necessary  to  define  and  fix 
the  rule  of  liability  which  attaches  to  a  sleeping-car  company 
for  the  loss  of  goods  which  were  stolen  by  some  one  not  in  the 
employ  of  the  company,  and  while  the  passenger  was  awake. 
A  fair  examination  of  the  question  renders  it  necessary  to  note 
that  the  passenger,  whose  valise  was  taken  from  his  berth  or 
stateroom  under  the  evidence  in  this  case,  had,  on  reaching  the 
car,  delivered  to  the  porter  of  the  car  his  valise,  as  is  customary. 
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and  that  the  valise  had  been  taken  to  the  stateroom  or  berth 
which  had  been  assigned  to  the  passenger,  and  in  his  presence 
there  deposited;  that  finding  the  window  to  the  berth  or  state- 
room open,  the  passenger  closed  it,  and  then,  leaving  his  valise, 
^ent  forward  to  the  smoking-rotDm;  that  in  no  other  manner 
♦did  the  company,  by  its  employes,  have  charge  of  such  baggage. 
-Also  the  other  facts,  that  the  rear  door  of  the  car  was  locked, 
and  the  conductor  and  porter  stood  at  the  front  door  of  the 
car;  that  while  the  car  was  in  motion,  the  valise  was  taken  ''^^ 
by  a  thief  who  stood  on  a  rod  underneath  the  car  on  the  out- 
ride, and  abstracted  it  through  the  window.  In  the  case  of 
Blum  v.  Southern  Pullman  P.  Car  Co.,  1  Flip.  500,  Fed.  Cas.  No. 
1574,  as  cited  in  Voss  v.  Cleveland  etc.  Ey.  Co.,  16  Ind.  App. 
271,  a  number  of  reasons  are  given  why  a  sleeping-car  company 
is  not  liable  as  an  innkeeper.  Among  these  reasons  are,  that 
^he  peculiar  construction  of  sleeping-cars  is  such  as  to  render  it 
mlmost  impossible  for  the  company,  even  with  the  most  careful 
vp^atch,  to  protect  the  occupants  of  berths  from  being  plundered 
by  the  occupants  of  adjoining  sections;  that  the  innkeeper  is 
^ven  a  lien  upon  the  goods  of  his  guests  for  the  price  of  their 
entertainment;  that  the  innkeeper  is  obliged  to  receive  every 
^est  who  applies  for  entertainment,  while  the  sleeping-car  com- 
pany receives  only  first-class  passengers;  that  the  innkeeper  is 
l)ound  to  furnish  food  as  well  as  lodging,  and  to  receive  and 
<care  for  the  goods  of  his  guests;  and,  unless  otherwise  provided 
l)y  statute,  his  liability  is  unrestricted  in  amount,  while  the 
■fileeping-car  company  contracts  to  furnish  a  bed  only;  that  the 
conveniences  of  the  inn  are  imperative  necessities  to  the  trav- 
eler— ^a  sleeping-car  is  not;  that  the  innkeeper  has  a  right  to 
exclude  from  his  house  all  but  his  guests  and  servants;  the 
isleeping-car  company  must  admit  the  employes  of  the  train  to 
^collect  fares  and  control  its  movements;  that  the  sleeping-car 
^company  cannot  protect  its  guests  in  all  particulars,  because 
the  conductor  of  the  train  has  a  right  to  put  them  off  for 
monpayment  of  fare,  or  for  a  violation  of  rules.  The  court  in 
rthat  case  then  ruled  that  sleeping-car  companies  are  not  sub- 
ject to  a  passenger  as  an  innkeeper. 

The  cases  of  Pullman  etc.  Co.  v.  Smith,  73  111.  360,  24  Am. 
Rep.  258,  and  of  Pullman  etc.  Co.  v.  Gaylord  (Ky.  1884),  23 
Am.  Law  Reg.,  N.  S.,  788,  hold  that  a  sleeping-car  company 
is  not  liable  for  loss  of  the  effects  of  a  passenger  as  a  carrier, 
l)ecau8e  it  is  not  a  carrier;  that  the  railway  company  is  the 
carrier;  that  the  carrier's  liability  depends  upon  his  possession 
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of  the  goods;  that  a  sleeping-car  company  does  not  have  pos- 
session of  the  goods — they  are  in  control  of  the  passenger.  It 
was  also  ruled  in  Lewis  v.  New  York  Sleeping-Car  Co.,  143 
Mass.  267,  58  Am.  Eep.  135,  that  a  sleeping-car  "®  company 
is  not  liahle  as  a  common  carrier  nor  as  an  innholder.  But 
each  of  these  cases  rules  that  it  is  a  clear  duty  of  the  car  com- 
pany to  use  reasonable  care  to  guard  the  personal  effects  of 
passengers  from  theft,  and  if,  through  want  of  such  care,  such 
effects  as  he  might  reasonably  carry  with  him  are  stolen,  the 
company  is  liable.  The  rule  of  liability  is  stated  by  the  Texas 
supreme  court  in  the  case  of  Pullman  Palace  Car  Co.  v.  Pol- 
lock, 69  Tex.  120,  5  Am.  St.  Eep.  31,  as  follows:  "While  a 
sleeping-car  company  does  not  assume  toward  personal  baggage 
taken  into  a  car  by  a  passenger  the  duties  and  liabilities  which 
the  common  law  imposes  upon  common  carriers  as  to  ordinary 
freight,  or  upon  an  innkeeper  as  to  guests,  it  is  responsible  in 
the  same  way  as  any  common  carrier  for  a  failure  to  perform 
the  duties  which  devolve  upon  a  common  carrier  in  relation  to 
baggage  of  a  passenger  which  is  not  given  into  its  exclusive 
custody;  and  if,  through  a  failure  of  the  company  to  exercise 
reasonable  care,  the  passenger's  baggage  is  stolen,  the  company 
is  liable  therefor."  In  2  Shearman  and  Eedfield  on  Negli- 
gence, fifth  edition,  section  526,  the  author,  discussing  this 
subject,  says:  'Tor  obvious  reasons,  the  rule  of  absolute  lia- 
bility of  a  carrier  of  goods  or  innkeeper  is  not  extended  to  cases 
of  theft  from  passengers  occupying  berths  in  a  sleeping-car"; 
and,  citing  Carpenter  v.  New  York  etc.  E.  E.  Co.,  124  N.  Y. 
53,  21  Am.  St.  Eep.  644,  says:  "It  is  properly  held,  in  view  of 
such  arrangements  [of  berths],  and  of  the  powerlessness  of  a 
sleeping  passenger  to  defend  his  property  from  theft  or  his 
person  from  assault,  that  it  is  part  of  the  contract  of  hiring 
the  privilege  of  occupying  a  berth  that  protection  should  be 
afforded  him  by  the  car  proprietor,  with  a  degree  of  care  and 
vigilance  commensurate  with  the  danger  to  which  he  is  ex- 
posed." Mr.  Wharton,  in  his  Law  of  Negligence,  seventh  edi- 
tion, section  610,  says:  "It  has  been  urged  that  such  a  proprie- 
tor [sleeping-car  company]  is,  if  not  a  common  carrier,  at  least 
an  innkeeper,  and  therefore  an  insurer  of  the  property  of  his 
guests.  But  it  has  been  ruled  in  several  cases  that  such  a  pro- 
prietor is  not  either  a  common  carrier  or  an  innkeeper,  but  is 
a  special  bailee,  who  is  not  an  insurer,  but  is  charged  with  the 
duty  of  exercising  in  his  business  a  degree  of  care  and  dili- 
gence proportioned  to  risks  to  which  those  engaging  places  in 
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his  cars  are  exposed."  '"''^  Elliott  on  Eailroads,  volume  4,  sec- 
tion 1623,  sums  up  from  the  rules  in  adjudicated  cases,  as  fol- 
lows: "Our  conclusion  is,  that  where  the  passenger  takes  hia 
baggage  into  the  coach  with  him  and  does  not  place  it  in  charge 
of  the  railroad  company  or  of  the  sleeping-car  company,  neither 
company  is  liable  unless  the  loss  of  the  baggage  was  caused  by 
the  negligence  of  one  of  the  companies."  Eay,  in  his  work  on 
Negligence  of  Imposed  Duties  of  Passenger  Carriers,  241,  242, 
citing  authorities,  says:  "While  it  [the  sleeping-car  company] 
is  not  liable  as  a  common  carrier  or  as  an  innholder,  as  is  said 
by  some  of  the  authorities,  ....  it  is  its  duty  to  use  reason- 
able care  to  guard  the  passenger  from  personal  injury  and  his 
property  from  theft,  and  if  through  want  of  such  care  .... 
the  personal  effects  of  a  passenger,  such  as  he  might  reason- 
ably carry  with  him,  are  stolen,  the  company  is  liable  there- 
for": See,  also,  Stevenson  v.  Pullman  Palace  Car  Co.  (Tex.  Civ. 
App.  March  13,  1894),  26  S.  W.  Eep.  112;  Pullman  etc.  Co.  v. 
Smith,  73  111.  360,  24  Am.  Eep.  258;  Chamberlain  v.  Pullman 
etc.  Co.,  55  Mo.  App.  474;  Henderson  v.  Louisville  etc.  E.  Co., 
20  Fed.  Eep.  437;  Belden  v.  Pullman  Palace  Car  Co.  (Tex.  Civ. 
App.,  Nov.  17,  1897),  43  S.  W.  Eep.  22.  While  there  are  de- 
cisions of  a  number  of  courts  which  have  held  sleeping-car  com- 
panies liable  to  a  passenger  for  the  loss  of  his  baggage,  as  8 
common  carrier,  and  others  which  apply  the  law  of  liability  as 
that  of  innkeepers,  the  weight  of  authorities,  as  we  understand 
it,  is,  that  such  companies  are  not  liable  as  innkeepers,  nor  as 
carriers,  for  personal  effects  taken  with  the  passenger  into  the 
car  and  of  which  he  retains  possession.  But  it  is  the  duty  of 
such  a  company  to  use  reasonable  care  to  guard  the  property 
of  the  passenger  from  theft;  and  if,  through  the  want  of  such 
care,  the  personal  effects  of  a  passenger,  such  as  he  might  rea- 
sonably carry  with  him,  are  stolen,  the  company  is  liable  there- 
for. 

2.  Such  being  the  rule,  the  question  which  next  arises  is. 
Was  the  property  of  the  passenger  stolen  through  the  failure 
of  the  employes  of  the  company  to  exercise  reasonable  care  for 
the  protection  of  his  property?  It  will  be  borne  in  mind  that 
the  passenger  was  not  sleeping  when  his  goods  were  stolen. 
A  higher  degree  of  care  to  protect  the  goods  of  a  sleeping  pas- 
senger would  seem  to  be  required  than  that  which  it  is  neces- 
sary to  exercise  when  the  passenger  is  awake  and  able  to  pro- 
tect them  himself;  and  while  extraordinary  diligence  is  not,  un- 
der '^''^  the  law,  required  in  either  case,  because  the  passenger 
does  not  intrust  his  effects  to  the  company,  but  retains  posses- 
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Bion  himself  for  his  own  comfort  and  convenience,  yet,  having 
engaged  the  accommodations  offered  by  the  company  for  the 
purpose  of  sleep  during  proper  hours,  and  paid  for  the  same, 
and  the  company  having  accepted  him  with  the  implied  agree- 
ment that  he  should  do  so,  the  care  which  is  reasonable  to  pro- 
tect the  goods  of  a  sleeping  passenger  must  be  exercised.  And 
while  the  same  degree  of  care  in  the  case  of  a  passenger  awake 
might  not  be  required,  yet,  in  each  case,  such  care  as  is  reason- 
able under  the  circumstances  is  required — for  the  want  of  it 
the  company  is  liable — having  exercised  it,  it  is  not.  The  court 
of  appeals  of  Missouri,  in  the  case  of  Chamberlain  v.  Pullman 
Palace  Car  Co.,  55  Mo.  App.  474,  held  that,  in  a  case  where 
the  porter  in  charge  of  the  car  was  not  directed  to  look  after 
the  effects  of  a  passenger  in  his  absence,  "a  passenger  on  a 
sleeping-car,  who  leaves  his  watch  in  his  berth  while  he  is  in 
the  toilet-room,  is,  as  a  matter  of  law,  guilty  of  contributory 
negligence  if  it  is  stolen  in  his  absence,  and  therefore  cannot 
recover  from  the  company  for  the  loss.*'  Whether  or  not  the 
property  of  the  passenger,  in  the  case  at  bar,  was  stolen  because 
of  the  failure  of  the  company  to  exercise  reasonable  care  for 
its  protection,  must,  of  course,  depend  upon  the  manner  in 
which,  and  by  whom,  the  valise  was  stolen,  and  the  precautions 
used  to  prevent  the  theft.  The  agreed  statement  of  facts  found 
in  the  record  is  somewhat  confused.  When  critically  exam- 
ined, however,  it  appears  that  the  train  to  which  the  sleeping- 
car  was  attached  had  left  the  station  where  the  passenger 
boarded  the  car,  and  proceeded  about  a  mile  on  its  journey. 
The  train  reduced  its  speed  to  five  or  six  miles  an  hour  when 
it  approached  the  crossing  of  another  railroad.  At  that  time 
one  of  the  car  doors  was  locked  and  the  other  guarded  by  an 
employ^  of  the  sleeping-car  company.  The  valise  was  taken 
from  the  seat  of  the  passenger  on  which  it  had  been  placed, 
through  an  open  window,  by  a  thief  who  was  on  the  outside 
clinging  to  the  window,  and  standing  on  the  hog-chain  of  the 
car.  The  porter  of  the  car  was  in  the  aisle,  and  ran  off  two 
tramps  whom  he  saw  hanging  on  the  outside  of  the  car,  and 
discovered  that  another  "^"^^  thief  had  seized  two  valises.  The 
porter  caught  one  of  the  valises  as  the  thief  was  taking  it 
through  the  window.  The  other  one  he  could  not  recover. 
Immediately,  the  employes  of  the  car  pulled  the  air-cord  and 
had  the  train  stopped,  but  the  thief  had  gotten  away  with  one 
of  the  valises.  The  circumstances  of  the  theft  were  remark- 
aible,  and  showed  the  perpetrator  to  have  been  a  very  daring 
lawbreaker,  willing  to  incur  not  only  the  risk  of  violating  the 
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law,  but  his  personal  safety  as  well.  To  guard  all  the  win- 
dows of  a  moving  car  from  rogues  who  did  not  hesitate  to  risk 
their  lives  in  catching  hold  of  a  moving  train  with  the  hope 
of  abstracting  valuables  would  have  required  extraordinary  dili- 
gence. Such  acts,  ordinarily,  are  not  to  he  anticipated,  and 
without  such  a  degree  of  diligence  could  not  have  been  pre- 
vented. To  have  securely  fastened  one  of  the  doors  of  the 
car  and  guarded  the  other,  while  another  employe  stood  in 
the  aisle,  was  certainly  as  much  as  any  anticipated  danger' 
would  have  required.  Such  precautions,  in  our  judgment, 
amounted  at  least  to  reasonable  care;  and,  no  greater  diligence 
than  this  being  required  under  the  rule,  the  company  should 
not  be  held  liable  for  the  loss.  For  these  reasons,  it  is  our 
opinion  that  the  certiorari  should  have  been  sustained  and  the 
judgment  rendered  in  the  justice's  court  set  aside. 
Judgment  reversed. 

The  other  justices  concurring,  except  Lewis,  J.,  dissenting. 

MR.  JUSTICE  LEWIS  dissented,  on  the  ground  that  there  was 
evidence  authorizing  the  conclusion  drawn  by  the  jury  upon  the 
trial  in  the  lower  court  that  the  sleeping-car  company  had  not  over- 
come the  burden  of  proof  resting  upon  it  to  show  that  it  was  in 
the  exercise  of  reasonable  care  in  protecting  the  property  of  the 
passenger  from  theft,  and  that,  as  the  only  ground  assigned  as 
error  in  the  petition  for  certiorari  was  that  the  verdict  was  con- 
trary to  law  and  evidence,  the  court  below  did  not  abuse  his  dis- 
cretion in  denying  the  petition.  Hence,  his  judgment  should  be 
affirmed. 


RAILROADS.— SLEEPING-OAR  CORPORATIONS  are  not  an- 
swerable as  innkeepers  for  the  loss  or  theft  of  articles  from  their 
cars:  Pullman  Palace  Car  Co.  v.  Gavin,  93  Tenn.  53,  42  Am.  St.  Rep. 
902.  A  sleeping-car  company,  so  far  as  it  i-enders  service  as  an 
innkeeper,  is  subject  to  like  liabilities  and  obligations,  and  is  liable 
for  a  necessary  article  of  wearing  apparel  belonging  to  a  passenger 
In  its  car,  which  was  placed  in  the  care  of  its  employes,  and  was 
stolen  from  the  car,  without  any  negligence  on  tlie  part  of  the  pas- 
senger: Pullman  Palace  Car  Co.  v.  Lowe,  28  Neb.  239,  26  Am.  St. 
Rep.  325.  A  sleeping-car  company  which  hires  cars  to  railroads, 
reserving  only  the  right  to  collect  fares  for  the  use  of  berths,  and 
to  retain  on  each  car  its  own  conductor  and  porter,  is  not  liable  as 
a  common  carrier  or  Innkeeper,  but  must  use  reasonable  care  to 
guard  passengers  from  theft;  and  if,  through  want  of  such  care, 
the  personal  effects  of  a  passenger,  such  as  he  may  reasonably 
carry  with  him,  are  stolen,  the  company  is  liable  therefor:  Pullman 
Palace  Car  Co.  v.  Matthews,  74  Tex.  054,  15  Am.  St.  Rep.  873; 
monographic  note  to  Pullman  Palace  Car  Co.  v.  Lowe,  26  Am.  St. 
Rep.  331-340;  and  notes  to  Pullman  Palace  Car  Co.  v.  Pollock,  5  Am. 
St.  Rep.  84;  Illinois  Cent.  R.  R.  Co.  v.  Handy,  56  Am.  Bep.  850. 
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RAILROADS  —  ACTIQN  FOR  INJURY  TO  EMPLOYE 
CAUSED  BY  COEMPLOYE— COMPLAINT— SUFFICIENCY  OF. 
In  an  action  by  a  freight  bralceman  against  a  railroad  company  to 
recover  damages  for  personal  injuries  resulting  from  the  alleged 
negligence  of  the  defendant's  engineer,  the  complaint,  under  the 
Indiana  statute,  Is  good  against  a  demurrer,  for  want  of  facts, 
where  it  states  that  the  engineer,  while  in  the  service  of  the  com- 
pany, In  charge  of  a  locomotive,  negligently  injured  the  plaintiff, 
both  being  and  acting  at  the  time  in  the  line  of  their  duty  as  em- 
ployes of  the  company.  It  is  not  necessary  for  It  to  state  that, 
at  the  time  of  the  injury,  the  engineer  was  acting  in  the  place,  and 
performing  the  duty,  of  the  corporation. 

STATUTES— SUFFICIENCY  OP  TITLE— DETAILS.— The 
title  of  an  act  need  not  go  Into  details.  It  Is  sufficient  If  It  Indi- 
cates, with  reasonable  precision  and  clearness,  the  subject  It  em- 
braces. 

STATUTES— DETAILS  IN  TITI-E  MUST  BE  GERMANE 
TO  SUBJECT  OF  ACT.— An  act  Is  not  invalid  because  It  Includes 
details  not  mentioned  in  the  title,  provided  the  details  are  germane 
to  the  general  subject  designated  in  the  title. 

STATUTES— SUFFICIENCY  OP  TITLE  AS  TO  EXPRES- 
SION OF  SUBJECT— ILLUSTRATION.-The  subject  of  an  act. 
entitled,  "An  act  regulating  railroads  and  other  corporations,"  Is 
sufficiently  expressed  In  Its  title,  although  the  act  creates  a  liability 
•which,  up  to  the  time  of  such  enactment,  had  no  existence.  The 
act  is,  therefore,  not  unconstitutional  on  the  ground  that  Its  subject 
Is  not  expressed  In  its  title. 

CONSTITUTIONAL  LAW.— RAILROAD  CORPORATIONS 
ARE  "PERSONS,"  within  the  meaning  of  constitutional  provisions, 
both  state  and  federal,  concerning  equality  of  rights  or  equality 
of  laws. 
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STATUTES— LIABILITY  OF  CORPORATIONS  FOR  IN- 
JURIES CAUSED  TO  EMPLOYE  BY  COEMPLOYfi— CONSTITU- 
TIONALITY.— A  statute  making  railroad  and  otlier  corporations, 
except  municipal,  answerable  for  injuries  to  their  employSs,  result- 
ing from  the  negligence  of  coemploySs,  does  not  deny  to  railroad 
companies  the  equal  protection  of  the  laws  guaranteed  by  the  state 
and  federal  constitutions,  and  is,  therefore,  constitutional. 

STATUTES  FIXING  LIABILITY  OF  CORPORATIONS- 
LITIGATING  CONSTITUTIONALITY  OF.— If  an  act  fixing  the 
liability  of  all  corporations,  except  municipal,  is  valid  as  to  a  rail- 
road corporation,  a  railroad  company  cannot  litigate  its  constitu- 
tionality as  to  other  corporations. 

STATUTES— FIXING  LIABILITY  OF  CORPORATIONS- 
EXEMPTION  OF  MUNICIPAL  CORPORATIONS— CONSTITU- 
TIONALITY.— A  statute  fixing  the  liability  of  railroad  and  other 
corporations  Is  not  unconstitutional  because  it  exempts  municipal 
corporations  from  its  operation,  for  there  is  no  necessary  similarity 
between  railroad  corporations  and  municipal  corporations,  and  many 
statutes  apply  to  the  former  that  do  not  apply  to  the  latter. 

STATUTES— EXEMPTING  CORPORATIONS  FROM  FU- 
TURE LIABILITY— CONSTITUTIONALITY.— A  statute  which 
nullifies  contracts  made  by  railroad  or  other  corporations,  releasing 
them  from  future  liability  for  personal  injuries  to  employes,  is  not 
unconstitutional  as  violating  the  equality  clause  of  either  the  state 
or  federal  constitution. 

STATUTES— WHAT  IS  GERMANE  TO  SUB.TECT  OF  ACT 
AND  NEED  NOT  BE  EXPRESSED  IN  TITLE.— The  prohibition 
of  contracts  releasing  corporations  from  their  liability,  contained  in 
an  act  which  enlarges  the  liability  of  railroads,  is  germane  to,  and 
pi'operly  connected  with,  that  main  subject  of  the  act,  and  need  not 
he  expressed  in  the  title. 

RELEASE— CONTRACT  OF— WHAT  IS— INVALIDITY.— 
Under  a  statute  which  prohibits  all  contracts  releasing  corporations 
from  liability  for  personal  injuries  to  their  employes,  a  contract  be- 
tween a  railroad  company  and  an  employe,  whereby  the  latter 
agrees  that  the  acceptance  of  certain  benefits  shall  operate  as  a 
release  of  all  claims  for  damages  against  the  company,  is  a  con- 
ditional release  of  the  company  from  liability,  and  is  void  under 
such  statute. 

TRIAL— EXCUSING  JURORS.— No  error  is  committed  where 
no  injury  results  from  the  court's  action  in  excusing  a  juror  on  its 
•own  motion. 

APPEAL— SPECIAL  FINDINGS— SUFFICIENCY  OF— A 
special  finding  by  a  jury  that,  under  the  "rules"  of  a  defendant 
railroad  company,  it  was  the  duty  of  the  engineer  to  do  certain 
things,  is  supported  by  evidence  of  such  duty,  though  no  particular 
rule  was  introduced  in  evidence. 

APPEAL  —  SPECIAL  FINDING  —  CONFLICTING  EVI- 
DENCE.—A  special  finding  must  stand  where  there  was  any  evi- 
dence to  support  Jt,  though  there  was  strong  conflicting  evidence. 

TRIAL.— IF  A  SPECIAL  VERDICT  FAILS  TO  FIND  MA- 
TERIAL FACTS,  within  the  issue,  which  were  established  by  the 
evidence,  the  remedy  is  not  by  a  motion  to  coerce  the  jury  into 
making  such  finding,  but  by  a  motion  for  a  new  trial  by  the  party 
Aggrieved. 

APPEAL— HARMLESS  ERROR— ADMISSION  OP  EVI- 
DENCE.— If  evidence,  en-oneously  admitted  over  objection.  Is  im- 
mediately withdrawn,  and  tlie  jury  is  afterward  instructed  not  to 
consider  it,  there  is  no  available  error. 
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DAMAGES.— PHYSICAL  AND  MENTAL  SUFFERING  may 
be  considered  In  awarding  damages  in  ^an  action  for  personal 
injuries. 

DAMAGES— MEASURE  OF— COMPENSATION  FOR  PER- 
SONAL INJURIES. — In  an  action  for  personal  injuries,  the  jury 
should  give  the  plaintiff  such  a  sum  as  will  compensate  him  for 
the  injuries  received,  taking  into  consideration  all  the  facts  proved 
in  the  case. 

S.  0.  Pickens,  N.  0.  Ross,  Q.  E.  Ross,  D.  H.  Chase,  and  G. 
"W.  Funk,  for  the  appellant. 

S.  T.  McConnell,  A.  G.  Jenkines,  J.  C.  Nelson,  and  Q.  A. 
Myers,  for  the  appellee. 

*  McCABE,  J.  This  action  was  brought  hy  the  appellee 
against  the  appellant  to  recover  damages  suffered  by  him  on 
account  of  the  alleged  negligence  of  the  defendant,  resulting 
in  a  personal  injury  to  the  plaintiff.  A  demurrer  to  the  com- 
plaint for  want  of  sufficient  facts,  and  a  demurrer  to  the  sec- 
ond paragraph  of  the  answer,  were  overruled,  and  the  issues 
joined  were  tried  by  a  jury,  resulting  in  a  special  verdict  and 
judgment,  over  defendant's  motion  for  a  new  trial,  for  three 
thousand  dollars'  damages. 

The  errors  assigned  call  in  question  the  rulings  on  demurrer, 
the  refusal  of  a  new  trial,  overruling  motions  for  a  venire  de 
novo,  for  judgment  in  appellant's  favor  on  the  special  verdict, 
and  sustaining  appellee's  motion  for  judgment  on  the  special 
verdict  in  his  favor. 

The  only  objection  urged  to  the  complaint  is,  that  it  shows 
that  the  plaintiff  was  a  freight  brakeman  in  the  defendant's 
service  on  its  railroad,  and  that  it  was  the  negligence  of  the 
engineer  of  the  train  on  which  he  was  serving  that  caused  his 
injury,  and  that,  under  the  fellow-servant  rule,  *  there  was  no 
liability.  The  injury  occurred  on  July  1,  1893,  after  the  act 
approved  March  4,  1893,  took  effect,  touching  the  liability  of 
railroads,  commonly  called  the  "employers*  liability  act":  Acts 
1893,  p.  294;  Bums'  Rev.  Stats.  1894,  sees.  7083-7087;  Homer's 
Rev.  Stats.  1897,  sees.  5306s-5206v. 

Appellant's  learned  counsel  contend  that  it  is  settled  law 
that  the  employer  is  not  liable  to  an  employ6  for  injuries 
caused  by  the  negligence  of  a  coemploy6  in  the  same  general 
service,  unless  the  employer  was  guilty  of  some  negligence  in 
employing  the  servant  with  knowledge  of  his  negligent  habits 
or  incompetency,  or  retained  him  after  knowledge  of  such  neg- 
ligence or  lack  of  skill.    There  is  no  showing  of  any  snch  neg- 
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ligence  on  the  part  of  the  appellant,  as  employer,  in  the  com- 
plaint. Appellee  concedes  this  to  be  the  common-law  rule, 
and  that  it  prevailed  in  this  state  prior  to  the  enactment  above 
mentioned.  Indeed,  it  is  conceded  by  the  appellee  that  his 
complaint  depends  upon  that  act  for  its  sufficiency  in  its  facts 
to  constitute  a  cause  of  action,  and  is  founded  thereon. 

It  is  first  contended  by  the  appellant  that  the  act  does  not 
change  the  common-law  rule,  and  it  would  seem  to  follow,  if 
that  is  true,  that  the  complaint  is  clearly  bad.    The  first  section 
provides:  "That   every  railroad   or    other    corporation,  except 
municipal,  operating  in  this  state,  shall  be  liable  for  damages 
for  personal  injury  suffered   by  any  employe  while  in  its  ser- 
vice, the  employe  so  injured  being  in  the  exercise  of  due  care 
and  diligence,  in  the  following  cases."    Then  follow  four  sub- 
divisions specifying  the  cases  in  which  liability  is  to  attach, 
the  fourth  of  which,  and   the  one   on  which   this    action  ia 
founded,  reads  thus:  "Where  such  injury  was  caused  by  the 
negligence  of  any  person  in  the  service  of  such  corporation  who 
has  charge  of  any  signal,  telegraph  office,  switch   yard,  shop, 
round-house,  locomotive   engine,  or   train,  upon  a  railway,  or 
where  such  injury  was  caused  by  the  negligence  of  any  person, 
coemploy6  or  fellow-servant  engaged  in  the  same  common  ser- 
vice in  any  of  the  *  several  departments  of  the  service  of  any 
such  corporation,  the  said  person,  coemploye  or  fellow-servant, 
at  the  time  acting  in  the  place,  and  performing  the  duty  of 
the  corporation  in  that  behalf,  and  the  person  so  injured,  obey- 
ing or  conforming  to  the  order  of  some  superior  at  the  time  of 
such   injury,  having  authority  to   direct;   but   nothing   herein 
shall  be  construed  to  abridge  the  liability  of  the  corporation 
under  existing  laws."    Appellant's   learned  counsel  say:  "The 
complaint  lacks  two  allegations  to  make  it  good  under  this  pro- 
vision: 1.  That  the  engineer    at  the  time  was    acting   in  the 
place  and  performing  the  duty  of  the  corporation  in  that  be- 
half; and   2.  That  appellee  was  obeying  or  conforming  to  the 
order  of  some  superior  at  the  time  of  such  injury,  having  au- 
thority to  direct.    It  was  not  alleged  that  the  engineer  was  act- 
ing in  the  place  or  performing  the  duty  of  the  master,  or  that 
appellee  was  acting  in  obedience  to  a  superior,*'  et  cetera. 

This  language,  together  with  other  parts  of  appellant's 
brief,  indicates  that  appellant's  learned  counsel  construe  the 
language  of  the  statute  above  quoted  as  conveying  the  meaning 
that  the  right  to  recover  against  an  employer  for  the  negli- 
gence of  a  coemploye  or  fellow-servant  rests  upon  the  condition 
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that  such  negligent  coemploy^  was  at  the  time  acting  in  the 
place  and  performing  the  duty  that  the  master  or  employer 
owed  to  his  or  its  servants  or  employes  generally,  and  yet  they 
do  not  say  so  in  so  many  words.    The  majority  of  the  court  are 
of  the  opinion  that  the  decision  of  that  question  is  not  neces- 
sary to  the  decision  of  this  case.    They  hold  that  the  only  part 
of  the  fourth  subdivision  of  said  section  which  is  necessary  to 
be  considered  in  determining  the  sufficiency  of  the  complaint 
is  the  following:  ''Where  such  injury  was  caused  by  the  negli- 
gence of  any  person  in  the  service  of  such  corporation  who  has 
charge  of  any  ....  locomotive  engine  or  train  upon  a  rail- 
way, ....  and  the  person  so  injured,  obeying  or  conforming 
to  the  order  of  some  superior  *  at  the  time  of  such  injury, 
having  authority  to  direct,"  and  that  hence  it  was  not  neces- 
sary that  the  complaint  should  state  that  the  alleged  negli- 
gent engineer,  at  the  time  he  committed  the  alleged  negligent 
injury,  as  provided  in  such  concluding  clause,  was  acting  iiL 
the  place  and  performing  the  duty  of  the  corporation  in  that 
behalf,  while  the  writer  hereof  is  of  the  opinion  that  the  whole 
of  the  fourth  subdivision  must   stand    together,  and  that  the 
words  quoted  from  the  concluding  clause  qualify  the  liability 
created  in  the  first  clause  or  clauses.    But  the  duty  of  the  cor- 
poration therein    mentioned,  in    the   opinion    of    the    writer,, 
means,  not  the  duty  it  owes  to  its  servants,  but  the  duty  it  owes 
to  the  public  in  carrying  on  its  business;  and  the  words  "acting 
in  the  place  of  such  corporation,"  with  the  other  words  quoted, 
were  used  to  convey  the  idea  that  in  order  that  the  liability 
mentioned  should  exist,  the    negligent    person,  coemploy6,  or 
fellow-servant  must  be  acting  as  such  employ6,  in  the  line  of 
his  duty  at  the  time  of  his  negligence. 

The  writer  is  of  opinion  that  the  complaint  is  good  under 
this  construction;  and  the  holding  of  the  court  is  that,  in  order 
to  make  the  complaint  good  under  the  first  part  of  the  subdi- 
vision quoted,  as  to  the  point  in  question,  it  is  only  required 
that  it  state  that  the  engineer,  while  in  the  service  of  appel- 
lant, in  charge  of  a  locomotive  engine,  negligently  injured  the 
appellee,  both  being  at  the  time  acting  in  the  line  of  duty  as 
employes  of  the  appellant.  That  being  so,  the  averments  of  the 
complaint,  showing,  as  they  do,  that  at  Hartford  City,  Indiana, 
the  freight  train  upon  which  appellee  was  brakeman  stopped 
to  switch  out  loaded  cars;  that  the  conductor  of  said  train, 
acting  in  the  service  of  appellant,  the  authority  and  position 
of  said  conductor  making  it  appellee's  duty  to  obey  his  orders 
Am.  St.  Bar..  You  L^Xl.-20 
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in  respect  to  said  train  and  switching,  ordered  appellee  to  go 
between  said  cars  to  make  couplings,  and  while  so  engaged 
•the  engineer  in  charge  of  said  train,  also  "^  in  appellant's  ser- 
vice, and  in  the  line  of  his  duty,  without  signal,  carelessly,  neg- 
ligently, and  recklessly  reversed  said  engine  and  applied  full 
•  steam,  whereupon  said  cars  were  driven  and  jammed  together 
with  terrific  force,  without  notice  to  appellee,  whereby  appel- 
'lee's  entire  right  hand  was  caught  between  the  bumpers  and 
-mashed  off,  without  any  fault  on  his  part — ^make  the  complaint 
-sufficient,  under  the  statute,  as  to  the  objection  thereto  urged. 

The  next  contention  against  the  sufficiency  of  the  complaint 
is  that  the  act  is  unconstitutional,  that  being  confessedly  the 
^foundation  of  the  action.  It  is  first  contended  that  it  violates 
section  19,  article  4,  of  the  state  constitution,  which  provides 
ithat  "every  act  shall  embrace  but  one  subject  and  matters  prop- 
erly connected  therewith;  which  subject  shall  be  expressed  in 
the  title."  It  is  contended  that  the  subject  is  not  expressed  in 
the  title,  in  that  the  title  is:  "An  act  regulating  liability  of 
railroads  and  other  corporations  except  municipal,"  while  the 
provisions  of  the  act  itself  are,  as  claimed  by  appellant,  to 
•create  a  liability  which  up  to  that  time  had  no  existence.  The 
precise  question  here  involved  was  decided  adversely  to  appel- 
lant's contention  on  a  statute  similar  to  our  own,  under  a  con- 
stitution an  exact  copy  of  our  own,  in  this  respect,  in  Mc- 
Aunich  v.  Mississippi  etc.  E.  E.  Co.,  20  Iowa,  338.  We  feel 
content  to  follow  that  case,  without  extending  this  opinion  by 
repeating  its  reasoning,  and,  accordingly,  hold  that  the  sub- 
ject is  sufficiently  expressed  in  the  title. 

The  same  rule  has  been,  in  effect,  followed  by  this  court  in 
holding  that  the  title  of  an  act  need  not  go  into  details.  It 
is  sufficient  if  it  indicates  with  reasonable  precision  and  clear- 
ness the  subject  it  embraces.  Nor  is  an  act  invalid  because  it 
includes  details  not  mentioned  in  the  title,  provided  the  details 
are  germane  to  the  general  subject  designated  in  the  title:  Bit- 
ters V.  Board  etc.,  81  Ind.  125;  Crawfordsville  etc.  Co.  v. 
Fletcher,  104  Ind.  97;  Benson  v.  Christian,  129  Ind.  535;  State 
V.  Kolsem,  130  »  Ind.  434;  State  v.  Eoby,  142  Ind.  168,  51 
-Am.  St.  Eep.  174;  Lewis  v.  State,  148  Ind.  346. 

In  the  course  of  some  of  the  briefs  filed  in  other  cases  in- 
volving the  validity  of  the  act,  it  is  contended  that  the  act  is 
void,  in  that  it  violates  section  22,  article  4,  of  the  state  consti- 
tution, providing  that:  "The  general  assembly  shall  not  pass 
iocal  or  special  laws  in  any  of  the  following  enumerated  cases. 
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that  IB  to  say,  ....  regulating  the  practice  in  courts  of  jus- 
tice." That  the  act  does  not  violate  the  provision  quoted  ia 
settled  by  Woods  v,  McCay,  144  Ind,  316,  and  cases  cited;  Mode 
V.  Beasley,  143  Ind.  306,  and  cases  there  cited;  Board  etc.  v. 
State,  147  Ind.  476.  Also,  that  it  violates  section  23  of  the 
flame  article,  requiring  all  laws  to  be  of  general  and  uniform 
operation  throughout  the  state,  where  such  a  law  can  be  made 
applicable.  But  that  is  a  question  for  the  legislature,  whose 
determination  is  final  and  conclusive  on  the  courts:  Mode  v. 
Beasley,  143  Ind,  306,  and  cases  there  cited;  Wood  y.  McCay,  144 
Ind.  316,  and  cases  there  cited. 

It  is  next  contended  that  the  act  violates  section  23  of  ar- 
ticle 1  of  the  constitution,  providing  that  "the  general  assem- 
bly shall  not  grant  to  any  citizen  or  class  of  citizens  privileges 
or  immunities  which  upon  the  same  terms  shall  not  equally 
belong  to  all  citizens."  Eailroad  corporations  are  persons  with- 
in the  meaning  of  this  provision  of  our  bill  of  rights,  and  the 
equality  clause  of  the  fourteenth  amendment  to  the  constitu- 
tion of  the  United  States;  Charlotte  etc.  R.  K.  Co.  v.  Gibbes, 
142  U.  S.  386;  Santa  Clara  Co.  v.  Southern  Pacific  Ry.  Co.,  118, 
U.  S.  394;  Pembina  etc.  Min.  Co.  v.  Pennsylvania,  125  U.  S. 
187.  The  inequality  complained  of  is  that  corporations,  ex- 
cept municipal,  are  made  liable  for  damages  caused  to  one  of 
their  servants  by  the  negligence  of  a  coemploye  or  fellow-ser- 
vant, without  any  negligence  on  the  part  of  the  employer, 
while  other  employers  are  left  free  from  such  liability  to  their 
employes. 

*  Appellant  also  contends  that  the  act  violates  the  equality 
clause  of  the  fourteenth  amendment  of  the  constitution  of  the 
United  States,  demanding  for  every  person  the  equal  protec- 
tion of  the  laws.  The  same  provision,  quoted  from  the  bill  of 
rights  in  the  constitution  of  this  state,  is  found  word  for  word 
in  the  bill  of  rights  of  the  constitution  of  Iowa.  The  supreme 
court  of  that  state,  in  upholding  the  employers'  liability  act 
of  that  state,  held  that  the  provision  mentioned  in  the  bill  of 
rights  in  the  constitution  of  that  state  was,  in  effect,  the  same 
as  the  equality  clause  of  the  fourteenth  amendment  to  the  fed- 
eral constitution,  and  that  the  employers'  liability  act  did  not 
violate  either  constitution  in  respect  to  equality  of  laws  or 
equality  of  rights  secured  by  each  of  said  provisions,  in  Buck- 
lew  V.  Central  Iowa  etc.  Ry.  Co.,  64  Iowa,  611.  That  decision 
rests  largely  on  two  decisions  made  upon  the  subject  of  the 
constitutionality  of  the  employers'  liability  act  of  Kansas  and 
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that  of  Iowa  in  the  supreme  court  of  the  United  States. 
Mackey  had  recovered  a  judgment  for  twelve  thousand  dollars' 
damages  against  the  Missouri  Pacific  Railway  Company  for  in- 
juries caused  by  a  coemploye  of  that  company,  which,  on  ap- 
peal, was  affirmed  by  the  supreme  court  of  Kansas.  From  that 
judgment  the  company  appealed  to  the  supreme  court  of  the 
United  States,  on  the  ground  that  the  Kansas  statute  violated 
tlie  fourteenth  amendment  to  the  constitution  of  the  United 
States.  But  that  court  affirmed  the  judgment,  holding  that  the 
act  in  no  way  infringed  that  amendment:  Missouri  Pacific  Ry. 
Co.  V.  Mackey,  127  U.  S.  205.  Mr.  Justice  Field,  speaking  for 
the  court,  there  said:  "The  company  calls  the  attention  of  the 
court  to  the  rule  of  law  exempting  from  liability  an  employer 
for  injuries  to  employes  caused -by  the  negligence  or  incompe- 
tency of  a  fellow-servant,  which  prevailed  in  Kansas  and  in 
several  other  states  previous  to  the  act  of  1874,  unless  he  had 
employed  such  negligent  or  incompetent  servant  without  rea- 
sonable inquiry  as  to  his  qualifications,  ^^  or  had  retained  him 
after  knowledge  of  his  negligence  or  incompetency.  The  rule 
of  law  is  conceded  where  the  person  injured,  and  the  one  by 
whose  negligence  or  incompetency  the  injury  is  caused,  are  fel- 
low-servants in   the   same   common   employment,  and   acting 

under   the    same    immediate    direction Assuming  that 

this  rule  would  apply  to  the  case  presented  but  for  the  law  of 
Kansas  of  1874,  the  contention  of  the  company  ....  is  that 
the  law  imposes  upon  railroad  companies  a  liability  not  pre- 
viously existing,  in  the  enforcement  of  which  their  property 
may  be  taken;  and  thus  authorizes,  in  such  cases,  the  taking  of 
property  without  due  process  of  law,  in  violation  of  the  four- 
teenth amendment The  supposed  hardship  and  injus- 
tice consist  in  imputing  liability  to  the  company,  where  no  per- 
sonal wrong  or  negligence  is  chargeable  to  it  or  to  its  directors. 
But  the  same  hardship  and  injustice,  if  there  be  any,  exist  when 
the  company,  without  any  wrong  or  negligence  on  its  part,  is 

charged  for  injuries  to  passengers The  utmost  care  on 

its  part  will  not  relieve  it  from  liability,  if  the  passenger  in- 
jured be  himself  free  from  contributory  negligence.  The  law 
of  1874  extends  this  doctrine  and  fixes  a  like  liability  upon 
railroad  companies,  where  injuries  are  subsequently  suffered 
by  employes,  though  it  may  be  by  the  negligence  or  incompe- 
tency of  a  fellow-servant  in  the  same  general  employment,  and 
acting  under  the  same  immediate  direction.  That  its  passage 
was  within  the  competency  of  the  legislature  we  have  no  doubt. 
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The  objection  that  the  law  of  1874  deprives  the  railroad  com- 
panies of  the  equal  protection  of  the  laws  is  even  less  tenable 
than  the  one  considered.  It  seems  to  rest  upon  the  theory  that 
legislation  which  is  special  in  its  character  is  necessarily  with- 
in the  constitutional  inhibition;  but  nothing  can  be  further 
from  the  fact.  The  greater  part  of  all  legislation  is  special, 
either  in  the  objects  sought  to  be  attained  by  it,  or  in  the  ex- 
tent of  its  application.  Laws  for  the  improvement  of  ^^  mu- 
nicipalities, the  opening  and  widening  of  particular  streets,  the 
introduction  of  water  and  gas,  and  other  arrangements  for  the 
safety  and  convenience  of  their  inhabitants,  and  laws  for  the 
irrigation  and  drainage  of  particular  lands,  for  the  construc- 
tion of  levees  and  the  bridging  .of  navigable  rivers,  are  instances 
of  this  kind.  ....  A  law  giving  to  mechanics  a  lien  on 
buildings  constructed  or  repaired  by  them,  for  the  amount  of 
their  work,  and  a  law  requiring  railroad  corporations  to  erect 
and  maintain  fences  along  their  roads,  separating  them  from 
land  of  adjoining  proprietors  so  as  to  keep  cattle  off  their 
tracks,  are  instances  of  this  kind.  Such  legislation  is  not  ob- 
noxious to  the  last  clause  of  the  fourteenth  amendment,  if  all 
persons  subject  to  it  are  treated  alike  under  similar  circum- 
stances and  conditions  in  respect  both  of  the  privileges  con- 
ferred and  liabilities  imposed But  the  hazardous  char- 
acter of  the  business  of  operating  a  railway  would  seem  to  call 
for  special  legislation  with  respect  to  railroad  corporations, 
having  for  its  object  the  protection  of  their  employes  as  well  as 
the  safety  of  the  public.*'  A  like  decision  was  made  by  the 
same  court,  upholding  the  employers'  liability  law  of  Iowa, 
which  has  been  in  force  in  that  state  ever  since  1862:  Minne- 
apolis etc.  Ry.  Co.  v.  Herrick,  127  U.  S.  210.  The  Iowa  stat- 
ute is  expressed  in  fewer  words  and  better  language  than  our 
own.  It  reads  thus:  **Every  corporation  operating  a  railway 
shall  be  liable  for  all  damages  sustained  by  any  person,  includ- 
ing employes  of  such  corporation,  in  consequence  of  the  neglect 
of  agents,  or  by  any  mismanagement  of  the  engineers  or  other 
employes  of  the  corporation,  and  in  consequence  of  the  willful 
wrongs,  whether  of  commission  or  omission,  of  such  agents,  en- 
gineers, or  other  employes,  when  such  wrongs  are  in  any  man- 
ner connected  with  the  use  and  operation  of  any  railway  on  or 
about  which  they  shall  be  employed,  and  no  contract  which  re- 
stricts such  liability  shall  be  legal  or  binding":  Iowa  Rer. 
Stats.  1873,  sec.  1307.  "  Herrick  was  injured  in  Iowa  by  the 
negligence  of  a  fellow-servant  in  the  employ  of  said  railroad 
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company.  He  sued  and  recovered  against  the  company  on  the 
Iowa  statute  in  the  state  court  of  Minnesota,  which  judgment 
was  affirmed  in  the  supreme  court  of  that  state,  upholding  the 
constitutionality  of  the  Iowa  statute:  Herrick  v.  Minneapolis 
etc.  Ry.  Co.,  31  Minn.  11,  47  Am.  Rep.  771;  Herrick  v.  Min- 
neapolis etc.  Ry.  Co.,  33  Minn.  435.  On  appeal  to  the  supreme 
court  of  the  United  States,  the  constitutionality  of  the  Iowa 
Biutute  was  upheld  on  the  authority  of  Missouri  etc.  Ry. 
Co.  V.  Mackey,  127  U.  S.  205,  as  above  stated. 

Some  ten  or  twelve  states  of  the  Union  have  such  acts  on 
their  statute  books,  and  none  of  them  have  ever  been  held  un- 
constitutional, while  the  following  decisions  of  state  supreme 
courts  have  held  such  legislation  to  be  constitutional  and  valid: 
McAunich  v.  Mississippi  etc.  Ry.  Co.,  20  Iowa,  338;  Bucklew  v. 
Central  Iowa  etc.  Ry.  Co.,  64  Iowa,  611;  Rose  v.  Des  Moines 
etc.  Ry.  Co.,  39  Iowa,  246;  Kansas  etc.  Ry.  Co.  v.  Peavey,  29 
Kan.  169,  44  Am.  Rep.  630;  Missouri  Pac.  Ry.  Co  v.  Mackey, 
33  Kan.  298;  Attorney-General  v.  Chicago  etc.  Co.,  35  Wis. 
425;  Ditberner  v.  Chicago  etc.  Ry.  Co.,  47  Wis.  138.  The  ques- 
tions decided  by  this  court  in  Townsend  v.  State,  147  Ind.  624, 
62  Am.  St.  Rep.  477,  ate  analogous  to  and  on  the  same  lines 
as  the  eases  just  cited. 

Appellant's  learned  counsel  have  urged  upon  our  attention 
Gulf  etc.  Ry.  Co.  v.  Ellis,  165  U.  S.  150,  as  probably  declaring 
a  different  rule.  The  reference  to  that  case  is  fortunate,  be- 
cause, while  it  does  not  in  the  least  depart  from  the  rule  laid 
down  in  the  two  cases  above  cited,  it  lays  down  some  principles 
governing  the  subject,  doubtless  in  mind  in  both  of  the  other 
judgments  of  the  federal  supreme  court,  but  not  deemed  nec- 
essary in  those  cases  to  be  fully  stated.  In  the  course  of  the 
opinion,  Mr.  Justice  Brewer,  speaking  for  the  court,  said: 
"That  such  corporations  may  be  classified  for  **  some  pur- 
poses is  unquestioned.  The  business  in  which  they  are  en- 
gaged is  of  a  peculiarly  dangerous  nature,  and  the  legislature, 
in  the  exercise  of  its  police  powers,  may  justly  require  many 
things  to  be  done  by  them  in  order  to  secure  life  and  property. 
Fencing  of  railroad  tracks,  use  of  safety  couplers,  and  a  multi- 
tude of  other  things  easily  suggest  themselves.  And  any  classi- 
fication for  the  imposition  of  such  special  duties — arising  out 
of  the  peculiar  business  in  which  they  are  engaged — is  a  just 
classification,  and  not  one  within  the  prohibition  of  the  four- 
teenth amendment.  Thus  it  is  frequently  required  that  they 
fence  their  tracks,  and  as  a  penalty  for  a  failure  to  fence  double 
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damages  in  ease  of  loss  are  inflicted:  Missouri  etc.  Ey.  Co.  v. 
Humes,  115  U.  S.  512.  But  this  and  all  kindred  cases  proceed 
upon  the  theory  of  a  special  duty  resting  upon  railroad  corpo- 
rations by  reason  of  the  business  in  which  they  are  engaged — 
a  duty  not  resting  on  others;  a  duty  which  can  be  enforced  by 
the  legislature  in  any  proper  manner;  and  whether  it  enforces- 
it  by  penalties  in  the  way  of  fines  coming  to  the  state,  or  by 
double  damages  to  a  party  injured,  is  immaterial.  It  is  alt 
done  in  the  exercise  of  the  police  power  of  the  state,  and  with. 

a  view  to  enforce  just  and  reasonable  police  regulations 

But  arbitrary  selection  can  never  be  justified  by  calling  it 
classification.  The  equal  protection  demanded  by  the  four- 
teenth amendment  forbids  this It  is  apparent  that  the 

mere  fact  of  classification  is  not  sufiicient  to  relieve  a  statute 
from  the  reach  of  the  equality  clause  of  the  fourteenth  amend- 
ment, and  that  in  all  cases  it  must  appear  not  only  that  classi- 
fication has  been  made,  but  also  that  it  is  one  based  upon, 
some  reasonable  ground — some  difference  which  bears  a  just 
and  proper  relation  to  the  attempted  classification — and  is  not 
a  mere  arbitrary  selection." 

Objection  is  made  to  the  validity  of  the  act  because  it  em- 
braces all  corporations  except  municipal,  and  that  there  are 
other  corporations  whose  business  may  be  such  as  not  to  afford! 
any  reasonable  ground  for  their  classification,  in  that  **  their 
business  may  not  be  peculiarly  dangerous  to  life  and  limb,  like- 
that  of  railroads.  To  this  it  may  be  answered,  if  the  act  is. 
valid  as  to  railroad  companies,  the  appellant,  a  railroad  corpo- 
ration, cannot  be  permitted  to  litigate  the  constitutionality 
of  the  act  as  to  other  corporations:  Henderson  v.  State,  13T 
Ind.  652;  Board  etc.  v.  Reeves,  148  Ind.  467;  Currier  v.  Elliott,. 
141  Ind.  394.  It  will  be  time  enough  to  decide  its  validity  a* 
to  other  corporations  when  any  of  them  come  before  this  court 
with  a  case  presenting  the  question. 

It  is  also  urged,  as  an  objection  to  the  validity  of  the  act^ 
that  it  exempts  municipal  corporations  from  its  operation. 
But  no  reason  has  been  suggested  why  municipal  corporations 
should  be  classed  as  railroad  corporations.  We  have  many 
statutes  applying  to  railroad  corporations  that  do  not  apply  to 
municipal  corporations.  There  is  no  necessary  similarity  be- 
tween them.  Nor  is  the  business  of  municipal  corporations  so 
peculiarly  hazardous  to  their  employ6s  as  to  call  for  such  spe- 
cial legislation  as  is  called  for  in  case  of  railroad  corporations 
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to  protect  their  employes.  We  therefore  conclude  that  the 
act  does  not  violate  the  constitution,  either  federal  or  state. 

It  is  next  contended  that  the  circuit  court  erred  in  sustain- 
ing the  plaintiff's  demurrer  to  the  second  paragraph  of  the  de- 
fendant's answer.  It  sets  up  that  on  the  eighth  day  of  March, 
1893,  and  prior  to  the  defendant's  injury,  he  hecame  a  mem- 
ber of  the  voluntary  relief  department  of  the  Pennsylvania 
lines  west  of  Pittsburgh,  and  was  such  memher  at  the  time  he 
was  injured,  and  so  continued  long  after  his  said  injury;  that 
the  management  of  said  department  is  under  the  charge  of  said 
lines  west  of  Pittsburgh;  that  said  fund  is  made  up  of  stated 
contributions  from  said  lines,  and  the  employes  thereon,  and 
said  lines  guarantee  the  fulfillment  of  all  the  obligations  of 
said  department,  and  make  up  and  pay  all  deficiencies  in  the 
amounts  necessary  to  pay  all  benefits  to  its  members.  In  be- 
coming a  member  of  said  relief  department  ^®  he  agreed  to  be 
bound  by  its  rules  and  regulations,  among  which  was  that  each 
member,  on  complying  with  its  rules,  was  entitled  to  receive 
stipulated  benefits  on  account  of  disability  incurred  by  injury 
received  by  such  member  in  the  service  of  the  company.  This 
agreement  is  all  set  forth  in  the  appellee's  written  application 
for  membership,  and  signed  by  him;  and  among  the  stipula- 
tions contained  therein  is  the  following,  namely:  "And  I  agree 
that  the  acceptance  of  benefits  from  the  said  relief  fund  for 
injury  or  death  shall  operate  as  a  release  of  all  claims  for  dam- 
ages against  said  company  arising  from  injury  or  death  which 
could  be  made  by  or  through  me,  and  that  I,  or  my  legal  rep- 
resentatives, will  execute  such  further  instrument  as  may  be 
necessary  formally  to  evidence  such  acquittance."  And  it  is 
further  averred  that  after  receiving  the  injury  complained  of, 
while  disabled  thereby,  he  accepted  benefits  from  said  relief  de- 
partment to  the  amount  of  three  hundred  and  eighty-five  dol- 
lars. 

But  it  is  contended  by  the  appellee  that  by  the  fifth  section 
of  the  act  we  have  been  considering  the  contract  set  up  in 
this  answer  as  a  bar  is  made  void.  The  contract  set  up  is 
shown  therein  to  have  been  entered  into  after  the  act  took  effect 
and  became  a  law.  The  section  reads  thus:  "All  contracts 
made  by  railroads  or  other  corporations  with  their  employes, 
or  rules  or  regulations  adopted  by  any  corporation  releasing 
or  relieving  it  from  liability  to  any  employ^  having  a  right  of 
action  under  the  provisions  of  this  act,  are  hereby  declared  null 
and  void":  Burns'  Rev.  Stats.  1894,  sec.  7087.     The  balance 
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of  the  section  makes  the  whole  act  apply  to  future  injuries  and 
not  to  past.  The  validity  of  this  section  is  assailed  on  the 
grounds  that  it  violates  the  bill  of  rights  and  the  fourteenth 
amendment  of  the  federal  constitution.  What  we  have  said  as 
to  the  validity  of  the  other  parts  of  the  act,  under  these  consti- 
tutional provisions,  is  applicable  to  this  section,  and  hence  it 
must  be  held  not  to  infringe  them. 

And  it  is  further  insisted  by  appellant  that  said  section  vio- 
lates section  19  of  article  4  of  the  state  constitution,  in  *® 
that  the  subject  of  the  fifth  section  is  not  expressed  in  the  ti- 
tle, nor  properly  connected  with  the  subject  expressed  in  the 
title.  The  prohibition  of  contracts  releasing  corporations  from 
their  liability,  as  prescribed  in  the  act,  is  germane  to  and  prop- 
erly connected  with  that  main  subject  of  the  act,  and  hence 
the  matter  of  the  fifth  section  thereof  need  not  be  expressed  in 
the  title:  State  v.  Koby,  142  Ind.  168,  51  Am.  St.  Rep.  174, 
and  cases  there  cited;  Warren  v.  Britton,  84  Ind.  14;  Bitters  v. 
Board  etc.,  81  Ind.  125;  Benson  v.  Christian,  129  Ind.  535;  Far- 
rell  v.  State,  45  Ind.  371;  Thomasson  v.  State,  15  Ind.  449; 
Reams  v.  State,  23  Ind.  Ill;  Bank  of  the  State  v.  New  Albany, 
11  Ind.  139;  State  v.  Sullivan,  74  Ind.  121;  Indianapolis  v, 
Huegele,  115  Ind.  581;  Hunter  v.  Burnsville  etc.  Co.,  56  Ind. 
213;  Walker  v.  Dunham,  17  Ind.  483;  McCaslin  v.  State,  44 
Ind.  151;  State  v.  Kolsem,  130  Ind.  434;  Shoemaker  v.  Smith, 
37  Ind.  122;  Crawfordsville  etc.  Co.  v.  Fletcher,  104  Ind.  97; 
Bamett  v.  Harshbarger,  105  Ind.  410;  Hunt  v.  Lake  Shore  etc. 
Ry.  Co.,  112  Ind.  69.  We  therefore  hold  that  the  fifth  section 
is  not  invalid,  because  it  is  a  matter  properly  connected  with 
the  subject  of  the  act. 

Assuming  that  it  is  valid,  and  makes  a  contract  releasing  or 
relieving  corporations  from  liability  under  the  act  absolutely 
void,  appellant's  learned  counsel  contend  that  there  is  nothing 
in  the  agreement  set  forth  in  the  second  paragraph  of  the  an- 
swer relieving  or  releasing  the  company  from  liability  for  neg- 
ligence, or  from  any  liability  whatever.  They  say  appellee 
"elected  to  accept  benefits  from  the  relief  fund,  and,  having 
done  so,  he  cannot  maintain  this  action  for  damages.  That  is 
the  essence  of  his  agreement.**  Appellant's  counsel  further 
say  in  one  of  their  briefs  that  "the  pajinent  and  acceptance  of 
benefits  under  the  terms  of  the  contract  in  this  relief  fund  is 
simply  a  compromise  and  settlement  of  the  claim  of  the  injured 
employ^  against  the  company."  Let  us  suppose  that  the  above 
statement  is  true;  it  is  certainly  the  strongest  and  best  state- 
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ment  that  can  be  made  of  appellant's  position.  ^'^  What  is  it 
that  makes  the  acceptance  of  benefits  from  the  relief  fund  a  com- 
promise and  settJement  of  appellee's  claim?  Only  one  answer 
can  be  made  to  this  question,  and  that  is  that  the  antecedent 
contract  alone  makes  it  such.  There  is  no  allegation  in  the 
answer  that  in  accepting  the  benefits  appellee  made  any  agree- 
ment or  compromise  whatever,  and  there  is  no  claim  that  he 
did.  He  simply  accepted  that  which  he  had  a  legal  and  moral 
right  to  demand.  His  own  contributions  helped  to  create  the 
fund,  and  his  injury  brought  him  within  the  rules  and  regula- 
tions entitling  him  to  the  benefits.  So,  even  if  it  was  a  com- 
promise and  settlement,  it  was  such  wholly  and  solely  by  virtue 
of  the  antecedent  contract — a  contract  executed  before  the  in- 
jury occurred;  and,  that  being  so,  it  amounts  to  nothing  more 
than  an  attempt  to  secure  a  release  of  future  liability  under 
the  act,  call  it  by  whatsoever  name  we  may.  But  such  accept- 
ance is  not,  in  any  proper  or  legal  sense,  a  compromise  and  set- 
tlement of  liability  under  the  act.  The  language  of  the  con- 
tract is:  "And  I  agree  that  the  acceptance  of  benefits  from  said 
relief  fund  shall  operate  as  a  release  of  all  claims  for  damages 
against  said  company,  arising  from  such  injury  or  death,"  et 
cetera.  So,  by  the  express  terms  of  the  contract,  it  is  a  release, 
and  not  a  compromise  and  settlement.  The  acceptance  of  bene- 
fits shall  operate  as  a  release.  But  what  makes  it  so?  If  the 
antecedent  contract  was  abrogated,  the  acceptance  of  benefits 
would  have  no  effect  whatever  upon  the  question  of  appellant's 
liability  under  the  act;  because  he  had  a  legal  and  moral  right, 
as  before  remarked,  to  demand  and  receive  such  benefits.  So, 
if  the  release  takes  place,  it  is  not  by  virtue  of  the  acceptance, 
but  it  is  by  the  force,  vigor,  and  effect  of  the  antecedent  con- 
tract.   It  breathes  that  effect  into  the  acceptance. 

But  it  is  contended  that  the  contract  does  not,  of  itself,  op- 
erate as  a  release  of  liability  under  the  act.  The  only  differ- 
ence between  it  and  a  contract  of  absolute  release  is  that  the 
*®  one  would  be  unconditional  while  the  other  is  conditional. 
The  conclusion  seems  unavoidable  that  the  contract  here  is  a 
conditional  release  of  appellant  from  liability  under  the  act. 
The  condition  upon  which  it  is  to  become  absolute  is  the  ac- 
ceptance of  benefits  from  the  relief  fund.  Section  5  of  the  act 
makes  "all  contracts  ....  by  any  corporation  releasing  or 
relieving  it  from  liability"  under  the  act  "null  and  void." 

Appellant's  learned  counsel  contend  that  an  exact  copy  of 
this  contract  was  held  valid  in  the  fallowing  cases:  Johnson  v. 
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Philadelphia  etc.  R.  R.  Co.,  163  Pa.  St.  127;  Ringle  v.  Pennsyl- 
yania  R.  Co.,  164  Pa.  St.  529,  44  Am.  St.  Rep.  628;  Lease  v. 
Pennsylvania  Co.,  10  Ind.  App.  47;  Donald  v.  Chicago  etc.  Ry. 
Co.,  93  Iowa,  284.  The  first  three  cases  just  cited  were  decided 
in  states  not  having  employers'  liability  acts  forbidding  con- 
tracts of  this  kind  in  force  at  the  time  the  injury  sued  for  oc- 
curred. And  they  proceeded  upon  the  sole  ground  that  the 
contract  did  not  violate  public  policy,  and  therefore  they  were 
upheld.  But  the  loAva  case  was  decided  in  a  state  having  in 
force  at  the  time  such  an  act.  But  in  that  case  the  injury  re- 
sulted in  death  and  the  a<^ministrator  of  the  deceased  had  re- 
covered a  judgment  against  the  company  for  the  benefit  of  the 
mother  of  the  deceased  on  account  of  his  death,  on  a  similar 
statute  to  our  own.  The  deceased  was  a  member  of  the  relief 
association  very  similar  to  the  one  here  involved.  The  case  de- 
cided in  Donald  v.  Chicago  etc.  Ry.  Co.,  93  Iowa,  284,  was  a 
Buit  by  the  mother  against  the  relief  association  for  the  five 
hundred  dollars  death  benefits  provided  by  the  rules  of  the  as- 
sociation. The  case  was  decided  against  her  because  of  the  fol- 
lowing stipulation  in  the  contract  signed  by  the  deceased  when 
he  became  a  member  of  the  relief  association,  namely:  "Should 
8  member  or  his  legal  representative  bring  suit  against  the 
company  ....  for  damages  on  account  of  injury  or  death 
of  such  member,  payment  of  benefits  from  the  relief  fund  on 
account  of  the  same  shall  not  be  *®  made  until  such  suit  is 
discontinued;  and  if  suit  shall  proceed  to  judgment  or  shall 
be  compromised,  all  claims  upon  the  relief  fund  for  benefits 
on  account  of  such  injury  or  death  shall  be  thereby  precluded." 
That  contract  does  not  seek  to  avoid  the  liability  of  the  com- 
pany under  the  Iowa  act,  and  hence  was  a  perfectly  legal  con- 
tract. As  before  observed,  the  other  cases  involved  the  ques- 
tion whether  such  a  contract  as  that  now  before  us  was  invalid 
because  of  its  violation  of  public  policy.  Without  either  ap- 
proving or  disapproving  of  the  rule  laid  down  by  the  Pennsyl- 
vania supreme  court  and  our  own  appellate  court,  yet  the 
United  States  circuit  court  for  the  district  of  Colorado  decided 
the  question  the  other  way  in  a  strong  and  able  opinion  in  Mil- 
ler V.  Chicago  etc.  Ry.  Co.,  65  Fed.  Rep.  305;  and  we  think 
there  is  a  marked  distinction  in  the  rule  where  a  contract  is 
charged  with  violating  public  policy,  and  where  it  contravenes 
a  positive  statutory  prohibition,  and  especially  where  the  stat- 
Tite  provides  that  the  inhibited  contract  shall  be  null  and  void. 
In  Barrett  v.  Garden,  65  Vt.  431,  36  Am.  St.  Rep.  876,  the  su- 
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preme  court  of  Vermont  said:  "The  defendant  insists  that  the 
alleged  undertaking  of  the  plaintiff  is  contrary  to  public  pol- 
icy, and  that  for  this  reason  the  bond  shall  be  declared  void. 
Courts  will  not  declare  contracts  void  on  grounds  of  public 
policy  except  in  cases  free  from  doubt,  and  prejudice  to  the 
public  interest  must  clearly  appear  before  a  court  is  justified  in 
pronouncing  an  instrument  void  on  this  account.  In  Rich- 
mond V.  Dubuque  etc.  R.  R.  Co.,  26  Iowa,  191,  it  is  said:  'That 
the  power  of  courts  to  declare  a  contract  void  for  being  in  con- 
travention of  sound  public  policy  is  a  very  delicate  and  unde- 
fined power,  and  like  the  power  to  declare  a  statute  unconsti- 
tutional, should  be  exercised  only  in  cases  free  from  doubt.* 
....  In  Richardson  v.  Hellish,  2  Bing.  229,  9  Eng.  Com.  L. 
558,  Sir  James  Burrough  said:  'I  protest  as  my  lord  has  done 
against  urging  too  strongly  upon  public  policy;  it  is  a  very 
unruly  horse,  and  when  once  you  get  astride  it  you  never  know 
where  it  will  carry  you.  It  may  ^**  lead  you  from  the  sound 
law.  It  is  neyer  urged  at  all  but  when  other  points  fail.'  In 
Walsh  V.  Fussell,  6  Bing.  169,  19  Eng.  Com.  L.  83,  Lord  Chief 
Justice  Tindale,  in  pronouncing  judgment,  said:  *It  is  not  con- 
tended that  the  covenant  was  illegal  on  the  ground  of  the 
breach  of  any  direct  rule  of  law  or  the  direct  violation  of  any 
statute,  and  we  think  to  hold  it  to  be  void  on  the  ground  of  its 
impolicy  or  inconvenience,  we  ought  to  be  clearly  satisfied  that 
the  performance  of  it  would  be  necessarily  attended  with  in- 
jury or  inconvenience  to  the  public* " 

As  was  said  in  Brooks  v.  Cooper,  50  N.  J.  Bq.  761,  35  Am. 
St.  Rep.  793:  *^here  there  is  no  statutory  prohibition,  the 
law  will  not  readily  pronounce  an  agreement  invalid  on  the 
ground  of  policy  or  convenience,  but  is,  on  the  contrary,  in- 
clined to  leave  men  free  to  regulate  their  affairs  as  they  think 
proper Now,  the  intention  of  the  contract  was  to  con- 
travene the  statute,  and  this  intention  is  revealed  in  the  con- 
tract.   This  renders  the  contract  vicious  and  unenforceable/* 

An  eminent  author  says:  "By  public  policy  is  intended  that 
principle  of  law  which  holds  that  no  citizens  can  lawfully  do 
that  which  has  a  tendency  to  injure  the  public,  or  which  is 
against  the  public  good.  Courts  will  not  declare  contracts  void 
on  grounds  of  public  policy  except  where  the  case  is  free  from 
doubt,  and  where  an  injury  to  the  public  interest  clearly  ap- 
pears. A  doubtful  matter  of  public  policy  is  not  sufficient  to 
invalidate  a  contract'*:  2  Beach  on  Modem  Law  of  Contracts, 
sec.  1498,  and  authorities  there  cited. 
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It  might  be  difficult  to  say  that  such  a  contract  has  a  tend- 
ency to  injure,  or  is  against  the  public  good,  beyond  all  doubt. 
On  the  other  hand,  the  same  author  says,  section  1447,  that: 
"Contracts  requiring  the  performance  of  acts  forbidden  by 
statute,  or  tending  to  promote  such  acts,  are  void,  even  though 
the  statute  does  not  declare  them  void":  See  the  authorities 
there  cited.  The  same  author,  in  section  1443,  says:  ''What- 
ever tends  to  interfere  with  the  beneficial  *^  operation  of  the 
statute  is  unlawful,  as  against  the  policy  of  the  law.  What- 
ever tends  to  obstruct  duty  by  defeating  the  letter  or  spirit  of 
the  law  is  also  unlawful;  and  the  courts  will  not  enforce  any 
agreement  or  contract  for  the  benefit  of  one  through  whose  di- 
rection or  assistance  the  law  is  violated The  law  at- 
tempts to  close  the  doors  to  temptations  by  refusing  such  par- 
ties recognition  in  the  courts":  See  authorities  there  cited. 

It  is  laid  down  in  3  American  and  English  Encyclopedia  of 
Law,  872,  that:  ''Where  a  transaction  is  forbidden  by  a  stat- 
ute it  is  void;  the  grounds  of  the  proposition  are  immaterial.** 
As  we  have  before  said,  the  contract  in  question  is  a  release  of 
appellant's  liability  under  the  act  upon  a  certain  condition. 
That  it  is  a  conditional  release  of  such  liability,  dependent  upon 
the  happening  of  the  condition,  namely,  the  acceptance  of  said 
benefits  by  appellee,  there  can  be  no  doubt.  If  that  condition 
happens,  as  it  did,  appellant's  Lability  under  the  act  is  released 
by  virtue  of  the  antecedent  contract,  if  it  is  enforced.  If  it  is 
enforced,  it  must  be  so  done  in  violation  of  the  statute  which 
makes  all  such  contracts  null  and  void.  That  certainly  more 
than  tends  to  obstruct  both  the  letter  and  spirit  of  the  statute. 
Our  cases  are  to  like  effect  in  holding  that  a  contract  in  viola- 
tion of  a  statute  is  void:  State  Bank  v.  Coquillard,  6  Ind.  232; 
Cassaday  v.  American  Ins.  Co.,  72  Ind.  95.  And  the  same  is 
true  if  any  part  of  the  contract  is  in  violation  of  the  law  and 
the  consideration  unseverable:  Daniels  v.  Barney,  22  Ind.  207; 
Case  V.  Johnson,  91  Ind.  477;  Benton  v.  Hamilton,  110  Ind. 
294;  Woodford  v.  Hamilton,  139  Ind.  481;  Bandage  v.  Stude- 
baker  etc.  Co.,  142  Ind.  148,  61  Am.  St.  Eep.  165;  Sullivan  ▼. 
State,  121  Ind.  342. 

But  the  contract  is  only  conditionally  in  conflict  with  the 
statute;  that  is,  if  the  condition  never  happens,  it  does  not  and 
never  can  conflict  with  the  statute.  But  it  is  equally  true  if 
the  condition  does  happen  it  will  directly  conflict  with  the  stat- 
ute. One  of  the  most  learned  of  law  writers  upon  this  topic 
says:  "A  condition  is  a  limitation  making  a  ^^  contract  arbi- 
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trarily  dependent  on  an  event  at  the  time  uncertain":  1  Whar- 
ton on  Contracts,  sec.  545.  And  in  section  548  the  same 
learned  author  says:  "The  promisor  is  not  to  he  bound  only  in 
the  future;  he  is  bound  from  the  time  he  makes  the  promise; 
and  the  title  he  passes  vests  subject  to  the  condition.  Any  in- 
termediate disposition  of  the  title  made  by  the  promisor  be- 
fore the  happening  of  the  condition  is  subject  to  the  condi- 
tion  The  promisor,  also,  who  agrees  to  convey  an  estate 

on  a  future  contingency,  is  liable  in  damages  if  he  makes  his 
■compliance  with  his  promise  impossible,  or  subjects  the  prop- 
erty to  waste."  And  in  section  551  he  further  says:  "The 
same  may  be  said  of  all  contracts  to  be  performed  on  the  hap- 
pening of  a  certain  event.  The  contract  binds  from  the  time 
it  is  made,  and  ceases  to  bind  on  the  nonoccurrence  of  a  certain 
event,  which  is,  therefore,  in  this  sense,  a  condition  subse- 
-quent."  To  the  same  effect  is  Clark  on  Contracts,  Hornbook 
series,  section  277,  page  663. 

If  we  were  even  mistaken  in  construing  this  contract  as  a 
•condTtional  one,  so  as  to  bring  it  within  the  principles  above 
laid  down  and  within  the  condemnation  of  the  statute  in  ques- 
tion, it  unquestionably  falls  within  the  principle  laid  down  by 
Wharton,  thus:  "The  prohibition  of  a  statute  cannot  be  evaded 
"by  putting  a  contract  in  a  shape  which,  while  nominally  not  in- 
-consistent  with  the  statute,  virtually  contravenes  its  provisions. 
This  has  been  frequently  held  with  regard  to  stipulations  evad- 
ing usury  statutes,  and  with  regard  to  assignments  evading 
bankrupt  laws.  If  a  contract  conflicts  with  the  general  policy 
and  spirit  of  a  statute  governing  it,  it  will  not  be  enforced,  al- 
though there  may  be  no  literal  conflict":  1  Wharton  on  Con- 
tracts, sec.  362.  In  State  v.  Forsythe,  147  Ind.  466,  it  was 
said:  "In  chapter  4,  section  1,  of  Maxwell  on  the  Interpretation 
of  Statutes,  under  the  title  of  'Construction  to  Prevent  Eva- 
sion,' it  is  accordingly  said,  at  pages  133  and  134:  It  is  the 
duty  of  the  judge  to  make  **  such  construction  as  shall  sup- 
press all  evasions  for  the  continuance  of  the  mischief.  To  carry 
out  effectually  the  object  of  a  statute,  it  must  be  so  construed 
afi  to  defeat  all  attempts  to  do  or  avoid  in  an  indirect  or  cir- 
xmitous  manner  that  which  it  has  prohibited  or  enjoined.  In 
fraudem  legis  facit,  qui,  salvis  verbis  legis,  sententiam  ejus  cir- 
■cumvenit;  and  a  statute  is  understood  as  extending  to  all  such 
circumventions,  and  rendering  them  unavailing.  Quando  ali- 
quid  prohibetur,  prohibetur  et  omne  per  quod  devenitur  ad 
iUud.    When  the  acts  of  the  parties  are  adopted  for  the  pur- 
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poee  of  eSectiiig  a  thing  which  is  prohibited,  and  the  thing 
prohibited  is  in  consequence  effected,  the  parties  have  done  that 
which  they  have  purposely  caused,  though  they  may  have  done 
it  indirectly.  When  the  thing  done  is  substantially  that  which 
was  prohibited,  it  falls  within  the  act,  simply  because,  accord- 
ing to  the  true  construction  of  the  statute,  it  is  the  thing  there- 
by prohibited-  Whenever  courts  see  such  attempts  at  conceal- 
ment, they  brush  away  the  cobweb  varnish,  and  show  the  trans- 
action in  its  true  light.  They  see  things  as  ordinary  men  do, 
and  see  through  them.  Whatever  might  be  the  form  or  color 
of  the  transaction,  the  law  looks  to  the  substance  of  it  In  all 
sjich  cases  it  is,  in  truth,  rather  the  particular  transaction  than, 
the  statute  which  is  the  subject  of  construction;  and,  if  it  is 
found  to  be  in  substance  within  the  statute,  it  is  not  suffered 
to  escape  from  the  operation  of  the  law  by  means  of  the  dis- 
guise under  which  its  real  character  is  masked.*" 

We  are  therefore  of  opinion  that  the  contract  set  up  in  the 
second  paragraph  of  the  answer  is  in  contravention  of  the  stat- 
ute, and  hence,  by  force  thereof,  the  contract  so  set  up  is  null 
and  void;  and  that  being  so,  said  answer  was  bad,  and  the  cir- 
cuit court  did  not  err  in  sustaining  the  demurrer  thereto  for 
want  of  sufficient  facts. 

It  is  complained  under  the  motion  for  a  new  trial  that  the 
circuit  court  erred  in  excusing  on  its  own  motion  the  juror 
Overholser,  who  it  is  alleged  was  a  competent  juror,  over  ap- 
pellant's **  objection.  But  it  is  not  shown  that  the  jury  which 
was  finally  impaneled  was  not  a  fair  and  impartial  jury.  In 
such  a  case,  the  matter  is  very  much  in  the  discretion  of  the 
trial  court,  and  no  error  is  committed  where  no  injury  results 
from  the  court's' action  in  excusing  the  juror:  De  Pew  v.  Bob- 
inson,  95  Ind.  109.  It  is  not  even  claimed  that  any  injury  re- 
sulted therefrom.  We  therefore  conclude  there  was  no  error 
committed  in  excusing  the  juror. 

It  is  further  contended  that  the  seventh  item  in  the  special 
verdict  is  not  supported  by  the  evidence.  It  reads  thus:  **We 
further  find  that,  under  the  rules  of  the  defendant  company 
governing  the  operation  of  defendant's  freight  trains  in  cases 
where  it  became  necessary  for  brakemen  to  go  between  defend- 
ant's cars,  attached  to  the  engine  drawing  the  same,  for  the 
purpose  of  making  couplings,  it  was  the  duty  of  the  engineer 
in  charge  of  the  engine  of  said  train,  after  receiving  a  signal 
from  a  brakeman.  to  stop  the  engine  and  train  for  the  pmrpoee 
of  allowing  such  brakeman  to  pass  between  the   cars   thereof 
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and  make  a  coupling,  to  obey  a  signal  and  stop  the  engine  and 
train,  and  so  remain  until  receiving  a  signal  from  some  member 
of  the  train  crew  to  back  or  pull  forward."  Counsel  say:  "The 
evidence  does  not  sustain  this  finding.  There  was  no  evidence 
of  such  a  rule.**  The  finding  is  not  that  there  was  such  a  rule, 
but  that,  "under  the  rules  of  the  defendant,"  not  rule,  "it  was 
the  duty  of  the  engineer"  to  do  certain  things.  Those  rules 
might  have  been  such  as  were  adopted  by  the  company,  or  such 
as  by  long  usage  and  custom  had  become  understood  as  incum- 
bent on  appellant's  servants.  We  think  there  was  evidence  suf- 
ficient to  support  this  finding. 

The  tenth  finding  was  objected  to  because  the*  evidence  on 
that  branch  of  the  verdict  was  not  sufiicient  to  sustain  it,  but 
there  was  evidence  sufiicient  to  support  it,  though  there  was 
strong  confiicting  evidence.  We  can  only  look  to  that  part  of 
the  evidence  that  supports  the  finding. 

It  is  also  complained  that  the  circuit  court  erred  in  refusing 
*•  to  require  the  jury  to  return  to  their  room  and  insert  in 
their  special  verdict  certain  facts  specified.  To  have  sustained 
the  motion  would  have  been  an  invasion  by  the  court  of  the 
province  of  the  jury  to  determine  the  facts.  If  a  special  ver- 
dict fails  to  find  material  facts,  within  the  issue,  which  were 
established  by  the  evidence,  the  remedy  is  not  by  a  motion  to 
coerce  them  into  making  such  finding,  but  by  a  motion  for  a 
new  trial  by  the  party  aggrieved:  Brazil  etc.  Co.  v.  Hoodlet, 
129  Ind,  327,  and  cases  there  cited;  Vinton  v.  Baldwin,  95  Ind. 
433,  and  cases  there  cited;  Lafayette  v.  Allen,  81  Ind.  166,  and 
cases  cited. 

Overruling  appellant's  objection  to  the  question  and  answer 
of  the  witness  Ballard  is  also  urged  as  error.  The  appellee's 
counsel  had  asked  the  witness  the  question  what  danger  there 
was  to  appellee's  life  at  the  time  witness  saw  him,  and  he  an- 
swered, *1  considered  him  in  a  great  deal  of  danger;  a  man 
continuing  in  that  condition  could  not  live  many  days."  Ap- 
pellee's counsel  immediately  withdrew  the  evidence,  and  the 
court,  at  the  request  of  appellant's  counsel,  instructed  the  jury 
not  to  consider  such  evidence.  There  was  no  available  errof  in 
-the  ruling. 

Complaint  is  made  of  the  third  instruction  given  by  the 
<sourt:  "That  in  estimating  the  plaintiff's  damages  it  is  proper 
....  that  yon  should  take  into  consideration  the  plaintiffs 
physical  and  mental  suffering.'*    In  Wabash  etc.  Ry.  Co.  v.  Mor- 
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gan,  132  Ind.  438,  an  instruction  "that  in  making  such  esti- 
mate the  jury  should  take  into  consideration  appellee's  phyai-^ 
cal  and  mental  suffering,  if  any  were  caused  by  and  arising  out 
of  the  injury,"  was  upheld  as  not  an  "erroneous  statement  of 
the  rule  governing  the  assessment  of  damages  contained  inf: 
either  of  the  instructions."  There  was  no  error  in  giving  th#» 
instruction. 

The  fourth  instruction  is  complained  of,  reading,  as  appel- 
lant's counsel  say  in  their  brief,  thus:  "The  jury  are  instructed 
that  if  they  find  that  the  plaintiff  has  proved  by  a  preponder- 
ance of  the  evidence  the  injuries  he  has  sustained  **  as; 
charged  in  the  complaint,  then  every  particular  and  phase  of 
the  injury  may  enter  into  the  consideration  of  the  jury  in  esti- 
mating his  damages,  loss  of  time  with  reference  to  his  condition 
and  ability  to  earn  money  in  his  business  or  calling,  his  loss 
from  permanent  improvement  of  his  physical  powers,  his  pain 
and' suffering  already  endured,  and  that  may  be  endured,  from 
his  injuries  in  the  future,  his  personal  disfigurement;  and  the 
jury  should  give  the  plaintiff  such  a  sum  as  will  compensate 
him  for  the  injuries  received,  taking  into  consideration  all  the 
facts  proved  in  the  case."  The  appellee's  counsel  have  copied 
the  same  instruction  into  their  brief,  except  the  word  printed 
"improvement"  in  appellant's  copy  of  the  instruction,  is  printed: 
"impairment"  in  appellee's  copy.  Neither  brief  cites  us  to  the- 
place  in  the  transcript  where  the  instruction  can  be  found,  and 
we  have  spent  some  time  hunting  for  it,  without  success.  Un- 
der such  circumstances,  we  are  justified  in  assuming  that  the 
word  "improvement"  in  appellant's  copy  is  a  clerical  or  typo- 
graphical error,  and  that  the  real  instruction  had  the  word 
"impairment"  in  it  instead  of  the  word  "improvement,"  as  set 
out  in  appellant's  brief.  Indeed,  if  the  word  "improvement"^ 
were  in  the  transcript,  instead  of  the  word  "impairment,"  it  is 
so  manifestly  a  clerical  mistake  in  copying  the  instruction  that 
we  are  authorized  to  read  it  "impairment"  instead  of  "improve- 
ment": Landon  v.  White,  101  Ind.  249;  Indiana  etc.  Ry.  Co.  v. 
Dailey,  11 0  Ind.  75.  "With  that  reading  the  instruction  is  cor- 
rect: Wabash  etc.  Ry.  Co.  v.  Morgan,  132  Ind.  438.  We  have 
thus  patiently  gone  over  all  the  rulings  of  the  circuit  court 
urged  and  properly  presented  here  as  error,  and  conclude  that 
the  circuit  court  did  not  err  in  overruling  the  motion  for  a 
new  trial. 

The  judgment  is  affirmed. 

Am.  St.  Rip.,  Vol.  LXXI.— 21 
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STATUTES— EXPRESSION  OF  SUBJECT  IN  TITLE— DE- 
TAILS.— The  title  of  an  act  is  suflScient,  if  the  provisions  of  the 
-act  are  germane  to  the  general  subject  expressed  in  its  title.  It 
need  not  include  details  or  auxiliary  provisions:  See  State  v.  Tibbets, 
■52  Neb.  228,  66  Am.  St.  Rep.  492;  and  monographic  note  to  Bobel  v. 
People,  64  Am.  St.  Rep.  73,  74,  75,  on  the  sufficiency  of  the  title  to  a 
statute.  The  title  of  an  act  relating  to  railway  companies  is  suffi- 
cient where  the  general  subject  is  indicated  in  the  title,  and  the 
provisions  of  the  act  are  germane  to  the  subject  expressed  in  the 
title:  Note  to  Bobel  v.  People,  CA  Am.  St.  Rep.  103. 

STATUTES  IMPOSING  LIABILITY— RAILROADS.— A  statute 
'may  create  a  liability  against  a  railway  company  in  favor  of  their 
employes  injured  through  the  negligence  of  a  fellow-servant:  See 
monographic  note  to  St.  Louis  etc.  Ry.  Co.  v.  Paul,  62  Am.  St.  Rep. 
169,  on  the  protection  of  corporations  from  special  and  hostile 
'legislation. 

STATUTES— CONSTITUTIONALITY— RELEASE  FROM  LIA- 
BILITY.—The  constitutionality  of  a  statute  cannot  be .  questioned 
iby  one  whose  rights  it  does  not  affect,  and  who  has  no  interest  in 
defeating  it:  County  Commrs.  v.  State,  24  Fla.  55,  12  Am.  St.  Rep. 
183;  Sullivan  v.  Berry,  83  Ky.  198,  4  Am.  St.  Rep.  147.  In  the  ab- 
sence of  a  statute  prohibiting  it,  a  contract  by  an  employfi  of  a 
railroad  company,  releasing  it  from  a  claim  for  damages,  in  case  of 
injury,  upon  accepting  the  benefit  of  a  relief  fund,  is  valid  and  bind- 
ing: Chicago  etc.  R.  R.  Co.  v.  Curtis,  51  Neb.  442,  66  Am.  St.  Rep. 
456,  and  note. 

APPEAL— SPECIAL  FINDINGS— CONFLICTING  EVIDENCE. 
A  finding  of  fact  made  by  a  jury  or  trial  judge  will  not  be  disturbed 
l)y  the  appellate  court  if  it  is  supported  by  competent  evidence: 
Edwards  v.  Reid,  39  Neb.  645,  42  Am.  St.  Rep.  607.  If  there  is  any 
legal  and  competent  evidence  to  support  a  finding  of  fact,  it  is  a 
general  rule  that  the  judgment  will  not  be  disturbed,  th6ugh  the 
evidence  is  conflicting:  Lathrop  v.  Tracy,  24  Colo.  382,  65  Am.  St. 
Rep.  229. 

APPEAL— HARMLESS  ERROR— ADMISSION  OF  EVIDENCE. 
Error  without  prejudice  is  no  ground  for  a  reversal  of  judgment: 
Note  to  Maynard  v.  Locomotive  etc.  Ins.  Assn.,  67  Am.  St.  Rep.  607. 
An  error  In  the  admission  of  evidence  is  cured  by  its  withdrawal 
from  the  Jury:  Hicks  v.  New  York  etc.  R.  R.  Co.,  164  Mass.  424, 
49  Am.  St.  Rep.  471. 

DAMAGES— MEASURE  OF  RECOVERY  FOR  PERSONAL  IN- 
JURIES.—PHYSICAL  AND  MENTAL  SUFFERING  may  be  con- 
sidered in  awarding  damages  in  an  action  for  personal  Injuries: 
Goodhart  v.  Pennsylvania  B.  R.  Co.,  177  Pa.  St.  1,  55  Am.  St.  Rep. 
705,  and  note. 
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STATUTES— EX  POST  FACTO  LAW— WHAT  IS  NOT— 
METHOD  OF  FIXING  AMOUNT  OF  PUNISHMENT.— An  Inde- 
terminate sentence  law  which  does  not  add  to,  or  Increase,  the  pun- 
ishment of  an  offense  beyond  that  existing  at  the  time  of  Its  com- 
mission is  not  ex  post  facto,  though  the  crime  was  committed  before 
the  passage  of  the  act.  A  different  method  of  fixing  the  amount 
of  punishment  between  certain  limits,  which  merely  mitigates  the 
punishment,  does  not  add  to  or  increase  It. 
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STATUTES— EX  POST  FACTO  LAW— WHAT  IS  NOT— 
PRISON  CREDITS. — An  indeterminate  sentence  law  is  not  ex  post 
facto  on  the  ground  that  it  repeals  a  "good  time"  law,  where  the 
former  simply  substitutes  a  new  and  different  method  of  crediting 
good  time  to  the  convict,  and  the  latter  is  merely  a  rule  for  the 
government  of  prison  officials,  not  applicable  to  one  sentenced  un- 
der the  former  law. 

ASSAULT  —  ERRONEOUS  INSTRUCTION  —  DEADLY 
WEAPON. — An  instruction  which  informs  the  jury  that  a  person  as- 
saulted by  another,  who  has  no  weapon  in  his  hands,  or  the  appear- 
ance thereof,  is  not  justified  in  using  a  deadly  weapon  in  defense  of 
his  person,  is  erroneous. 

INSTRUCTIONS— PRINCIPLES  GOVERNING.— An  instruc- 
tion must  not  only  state  correct  legal  principles,  but  so  state  them 
that  the  jury  may  be  enabled  to  apply  them  to  the  evidence. 

INSTRUCTIONS— WHEN  ERRONEOUS.— An  instruction  la 
erroneous,  although  correct  as  an  abstract  proposition  of  law,  if  it 
leaves  the  jury  in  doubt  or  xmcertainty  as  to  how  it  should  be  ap- 
plied to  the  evidence. 

M.  Z.  Stannard,  for  the  appellant. 

W.  L.  Taylor,  attorney  general,  W.  A.  Ketcham,  Merrill 
Moores,  and  Dickey  &  Aydelotte,  for  the  state. 

*^  McCABE,  J.  The  appellant  was  tried  hy  a  jury  in  the 
Clark  circuit  court  on  an  indictment  charging  him  with  an  as- 
sault perpetrated  April  13,  1896,  on  one  Thomas  Glynn,  with 
the  felonious  intent  to  murder  the  said  Glynn.  The  jury  found 
appellant  "guilty  of  the  crime  charged  in  the  indictment,  and 
that  he  be  fined  in  the  sum  of  fifty  dollars,  and  that  his  age 
is  fifty-four  years."  On  this  verdict  the  circuit  court  rendered 
judgment  that  he  he  confined  in  the  state  prison  not  less  than 
two  and  not  more  than  fourteen  years,  and  for  the  fine  of  fifty 
dollars  and  costs,  over  appellant's  motions  for  a  new  trial,  for 
a  venire  de  novo,  and  in  arrest  of  judgment.  The  assignment 
of  errors  calls  in  question  these  several  rulings  as  the  sole 
grounds  on  which  a  reversal  of  the  judgment  is  sought.  Under 
the  motions  for  a  venire  de  novo,  and  in  arrest  of  judgment,  it  is 
contended  by  appellant  that  the  act  approved  March  8,  1897, 
the  only  law  authorizing  such  a  verdict  and  judgment,  known 
as  the  indeterminate  sentence  law,  is  unconstitutional  as  to  thi? 
case,  because,  as  applied  to  this  case,  it  is  an  ex  post  facto  law, 
the  alleged  crime  having  been  committed  before  the  passage  of 
the  act.  The  constitutionality  of  the  act  in  all  other  respects 
has  recently  been  upheld  by  this  court  in  Vancleave  t.  State, 
150  Ind.  273;  Wilson  v.  State,  150  Ind.  697;  Miller  t.  State, 
149  Ind.  607. 

Section  24  of  article  1  of  the  bill  of  rights  in  the  constitution 
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provides  that  "no  ex  post  facto  law  ....  shall  be  passed'." 
Section  69  of  Burns'  Eevised  Statutes  of  1894  (Horner's  Rev. 
Stats.  1897,  sec.  69.)  The  question  is.  What  is  an  ex  post  facto 
law?  This  court,  as  ^^  far  Lack  as  1822,  defined  the  meaning 
of  the  phrase  as  follows:  "The  words  'ex  post  facto'  have  a 
definite,  technical  signification.  The  plain  and  obvious  mean- 
ing of  this  prohibition  is,  that  the  legislature  shall  not  pass  any 
law,  after  a  fact  done  by  any  citizen,  which  shall  have  relation 
to  that  fact,  so  as  to  punish  that  which  was  innocent  when 
done;  or  to  add  to  the  punishment  of  that  which  was  criminal; 
or  to  increase  the  malignity  of  a  crime;  or  to  retrench  the  rules 
of  evidence,  so  as  to  make  conviction  more  easy":  Strong  v. 
State,  1  Blackf.  193.  To  the  same  effect  are  Dinckerlocker  v. 
Marsh,  75  Ind.  548;  Hicks  v.  State,  150  Ind.  293;  Common- 
wealth V.  Mott,  21  Pick.  492;  State  v.  Arlin,  39  N.  H.  179; 
Mullen  V.  People,  31  111.  444.  At  the  time  of  the  decision  in 
Strong  V.  State,  1  Blackf.  193,  the  same  provision,  as  to  ex 
post  facto  laws,  existed  that  exists  now:  Eev.  Stats.  1843,  art. 
1,  sec.  69.  In  that  case,  the  punishment  of  the  offense  was 
changed  by  law  from  whipping  not  exceeding  one  hundred 
stripes  to  confinement  in  the  state  prison,  after  the  commission 
of  the  offense  and  before  the  conviction.  The  sentence  to  a 
fine  and  confinement  in  the  penitentiary  at  hard  labor  for  a 
year  and  a  day  was  affirmed  as  not  being  ex  post  facto.  If  the 
substitution  of  confinement  in  the  state  prison  at  hard  labor 
for  a  period  not  exceeding  seven  years  in  place  of  whipping  not 
exceeding  one  hundred  stripes,  as  the  statute  in  that  case  pro- 
vided, being  enacted  after  the  offense  was  committed,  could 
not  be  deemed  to  add  to  or  increase  the  punishment  by  the  new 
law,  and  hence  not  ex  post  facto,  much  more  can  it  be  justly 
held  that  the  indeterminate  sentence  law  does  not  add  to  or 
increase  the  punishment  of  appellant's  offense,  beyond  that  ex- 
isting at  the  time  of  its  commission.  The  punishment  by  law 
at  the  time  of  the  commission  of  the  offense  charged  in  the  in- 
dictment was  and  is  imprisonment  in  the  state  prison  not  more 
than  fourteen  years,  nor  less  than  two  years,  and  a  fine  not  ex- 
ceeding two  thousand  dollars.  The  indeterminate  sentence 
law  has  not  changed  this,  but  only  prescribes  a  different  method 
of  fixing  the  amount  of  punishment  within  ^'^  those  limits. 
And  taking  that  whole  law  together,  and  reading  it  into  the 
judgment  of  conviction  in  its  reformatory  character,  it  miti- 
gates the  severity  of  the  punishment  as  prescribed  in  the  Crim- 
inal Code,  as  we  substantially  held  in  Miller  v.  State,  149  Ind. 
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607,  and  hence  it  does  not  add  to  or  increase  tke  punishment, 
and  is  therefore  not  an  ex  post  facto  law  as  applied  to  this  case. 
Such  is  the  rule  held  in  Commonwealth  v.  Brown,  167  Masa. 
144;  In  re  Conlon,  148  Mass.  168;  State  t.  Peters,  43  Ohio  St 
629. 

The  contention  that  the  act  is  ex  post  facto  because  it  re- 
peals the  good  time  law  cannot  be  sustained.  That  law  re- 
lates only  to  rules  for  the  government  of  the  prison  officials. 
The  indeterminate  sentence  law  simply  substituted  a  new  and 
different  method  of  crediting  good  time  to  the  convict.  The 
good  time  law  does  not  apply  to  one  sentenced  under  the  in- 
determinate sentence  law  or  the  reformatory  act. 

Under  the  motion  for  a  new  trial,  numerous  instructions 
are  complained  of,  one  of  which,  given  by  the  court  on  its  own 
motion,  is  as  follows:  "13.  Even  if  you  believe  the  prosecut- 
ing witness  made  a  rush  or  attack  upon  the  defendant  when 
he  came  out  of  his  house,  if  you  believe  the  prosecuting  witness 
had  no  weapon  in  his  hands  or  appearance  thereof,  then  I  in- 
struct you  that  the  defendant  was  not  warranted  in  using  a 
deadly  weapon." 

And  another,  given  at  the  request  of  the  prosecuting  at- 
torney, was  as  follows:  "11.  An  assault  or  an  assault  and  bat- 
tery by  a  person  upon  another  with  his  hands,  arms,  or  head, 
or  the  force  or  momentum  of  his  body,  does  not  justify  the  use 
of  a  deadly  weapon." 

The  defendant  was  a  one-armed  man,  his  right  arm  having 
previously  been  amputated  at  the  shoulder,  and  the  evidence 
tended  to  show  that  Glynn  and  others  had  engaged  in  a  quarrel 
with  defendant  in  Jeffersonville,  and  that  Glynn  had  drawn  a 
beer  faucet  on  defendant  as  if  to  strike  him;  that  defendant 
immediately  left  them,  and  went  to  his  residence  in  said  city, 
and  was  followed  by  said  Glynn  along  the  ^®  streets  thereof; 
that  defendant  went  into  his  house  and  got  a  revolver;  and  that 
Glynn,  being  a  stout,  robust  man,  stopped  at  defendant's  front 
door,  and,  on  defendant's  coming  out  of  his  house,  Glynn  made 
a  rush  at  defendant,  to  attack  him,  in  a  state  of  intoxication 
and  a  rage  and  passion,  and  defendant  shot  at  him.  These 
instructions  inform  the  jury  that  a  person  assaulted  by  another, 
who  has  no  weapon  in  his  hands,  or  the  appearance  thereof,  is 
not  justified  in  using  a  deadly  weapon  in  defense  of  his  person. 
If  that  is  the  law,  then  in  every  conceivable  case  of  a  violent 
attack  upon  one  by  another,  no  matter  what  the  circumstances 
may  be,  no  matter  what  the  disparity  between  the  ages  and 
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physical  strength  of  the  two  may  be,  the  assaulted  party  must 
stand  and  take  his  chances  of  being  knocked  down  and  stamped 
into  a  jelly,  or  of  being  choked  to  death  before  he  can  lawfully 
use  a  weapon  in  his  defense.  Though  the  appearance  and  cir- 
cumstances of  the  assault  were  such  as  to  induce  the  reason- 
able belief  to  be  honestly  entertained  by  the  defendant  that  his 
life  was  in  danger,  or  that  he  was  in  danger  of  great  bodily 
harm  from  the  assault,  he  could  not  lawfully  use  a  deadly 
weapon  to  repel  such  assault,  unless  the  assailant  had  a  weapon 
in  his  hands,  or  the  appearance  thereof,  no  matter  how  many 
he  had  about  his  person.  This  is  not  the  law:  Presser  v.  State, 
77  Ind.  274-278;  Batten  v.  State,  80  Ind.  394;  McDermott  v. 
State,  89  Ind.  187.  But,  we  have  a  case  where  an  assailant  was 
convicted  of  manslaughter,  where  he  used  nothing  but  his 
hands,  thereby  choking  his  victim  to  death,  and  that  judg- 
ment was  affirmed  in  this  court:  Shields  v.  State,  149  Ind.  395. 

It  is  insisted  by  the  state,  however,  that  these  instructions 
were  correct  as  abstract  propositions  of  law,  and,  construed 
along  with  other  instructions  given,  make  them  altogether  as  a 
whole  a  correct  statement  of  the  law.  As  was  said  by  this 
court  in  Abbitt  v.  Lake  Erie  etc.  Ky.  Co.,  150  Ind.  498 :  "But, 
even  though  the  instruction  in  question,  as  formulated,  upon 
any  view,  could  be  said  to  be  a  correct  exposition  ^^  of  the 
law,  which  at  least  may  be  asserted  as  doubtful,  still  it  may  be 
said  that  it  is  so  framed  as  to  present  the  question  to  the  jury 
as  an  abstract  proposition,  and  not  in  a  manner  applicable  to 
the  particular  evidence  in  this  case.  To  say  the  least,  it  cer- 
tainly would  have  left  the  jury  in  doubt  or  uncertainty  as  to 
how  it  should  be  applied  to  the  evidence  in  this  case,  and  for 
this  reason  alone  the  court  was  justified  in  refusing  to  give  it. 
An  instruction  is  not  only  required  to  state  correct  legal  prin- 
ciples, but  it  should  so  state  them  that  the  jury  may  be  able  to 
apply  them  to  the  particular  evidence  to  which  they  are  ger- 
mane." 

In  any  view  of  the  case,  the  giving  of  the  instructions  quoted 
was  erroneous.  Therefore,  the  court  erred  in  overruling  the 
motion  for  a  new  trial.  The  judgment  is  reversed,  and  the 
cause  remanded  with  instructions  to  sustain  the  defendant's 
motion  for  a  new  trial.  The  clerk  is  directed  to  issue  the 
proper  order  for  the  return  of  the  prisoner. 


STATUTES— EX  POST  FACTO  LAWS— PUNISHMENT.— No 
Btatute  which  modifies  the  rigor  of  the  criminal  law  is  regarded  as 
an  ex  post  fa-^to  law:  People  v.  Hayes,  140  N.  Y.  484,  37  Am.  St. 
Rep.  572,  and  monographic  note  thereto,  on  ex  post  facto  laws. 
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INSTRUCTIONS— APPLICABILITY— SELF-DEFENSE.— An  in- 
struction wlilcli  has  no  application  to  the  case  as  made  by  the  evi- 
dence should  not  be  given  to  the  jury:  Maury  v.  State,  68  Miss.  605, 
24  Am.  St  Bep.  291.  The  law  of  self-defense,  when  involved  by 
proof,  should  be  given  to  the  jury  plainly,  directly,  connectedly^ 
affirmatively,  and  in  such  a  manner  as  to  show  its  applicability  to 
the  facts  in  evidence:  Tillery  v.  State,  24  Tex.  App.  251,  5  Am.  St. 
Bep.  882. 


PUGH    V.    HlQHLBY. 

[162  IMSIAMA,  252.] 

BXBOUTION  SALE— SECBET  EQUITIES.— A  JUDGMENT 
CBEDITOR,  who  buys  land  in  good  faith,  at  an  execution  sale  on 
his  own  judgment  takes  the  title  thereto  clear  of  any  prior  secret 
equities  of  which  he  had  no  notice. 

Moon  &  Wolf,  for  the  appellant. 

R.  T.  St.  John  and  W.  H.  Charles,  for  the  appellees. 

***  BAKEE,  J.  Suit  to  foreclose  vendor's  lien.  Appellees 
conveyed  lands  to  one  Clayborn  Highley  and  took  his  unsecured 
note  therefor.  Afterward,  appellant  recovered  judgment 
against  the  grantee  and  caused  execution  to  issue.  The  sheriff 
levied  on  the  lands  in  question.  At  the  sale,  appellant  was  the 
purchaser.  When  the  time  for  redemption  expired,  she  re- 
ceived a  sheriff's  deed  for  the  lands. 

Complaint  in  two  paragraphs.  The  first  is  silent  concern- 
ing notice  to  appellant  of  appellees'  equity.  The  second 
charges  that  appellant  had  notice  before  receiving  the  sheriff's 
deed.  Appellant's  several  demurrers  for  want  of  facts  were 
overruled.  A  demurrer  was  sustained  to  an  answer  of  appel- 
lant's, in  which  she  averred  that  she  bid  at  the  sale,  paid  the 
costs,  and  receipted  the  sheriff  for  the  full  amount  of  her  judg- 
ment, without  knowledge  or  notice  of  appellees'  claim.  Judg- 
ment for  appellees  after  trial  on  issues  completed  by  answers  of 
general  denial  and  payment  and  reply  denying  payment. 

The  question  is.  Does  a  judgment  creditor,  who  in  good 
faith  buys  at  a  proper  execution  sale  on  his  own  valid  judg- 
ment, take  the  land  subject  to  prior  secret  equities? 

**^  The  lien  of  a  judgment  attaches  only  to  the  actual  in- 
terest of  the  debtor  in  the  land.  While  the  judgment  remains 
Tinexecuted,  the  lien  may  be  subordinated  to  any  prior  equity, 
though  secret;  for  the  creditor  pays  or  surrenders  nothing  to 
or  for  the  debtor,  and  continues  to  hold  against  the  debtor  his 
full  claim,  which  the  court  has  merely  changed  from  a  cause  of 
action  into  a  judgment. 
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A  security  for  an  antecedent  debt  will  be  upheld  between 
the  parties;  but  the  taker  will  not  be  protected  against  prior 
secret  equities,  because  he  parts  with  nothing.  But  a  pur- 
-chaser  who  pays  the  owner  the  value  of  the  land  takes  the  title 
<;lear  of  equities  of  which  he  has  no  notice. 

And  a  creditor  who,  without  notice,  cancels  a  pre-existing 
•debt  in  consideration  of  his  debtor's  conveying  him  land  is  a 
.good  faith  purchaser  for  value.  To  hold  that  the  debtor  may 
45ell  his  land  to  a  stranger  and  turn  over  the  purchase  price 
■^money,  notes,  goods,  land)  to  his  creditor  in  satisfaction  of 
the  debt,  whereby  the  creditor  is  free  from  claimants  of  secret 
equities,  and  to  hold  that  the  creditor,  if  the  debtor  conveys 
the  land  to  him  in  payment  of  the  debt,  is  liable  tor  be  affected 
by  secret  equities,  is  to  approve  the  roundabout  and  involved, 
-and  to  condemn  the  straight  and  simple,  method  of  accom- 
|)lishing  the  same  result — ^using  the  land  to  pay  the  debt. 

A  good  faith  purchaser,  other  than  the  judgment  creditor, 
«,t  a  proper  execution  sale  on  a  valid  judgment,  who  pays  the 
sheriff  the  amount  of  his  bid,  acquires  all  the  right,  title,  and 
interest  in  the  land  sold  (except  redemption)  that  the  judg- 
ment debtor  could  have  conveyed  to  him  by  deed  of  bargain 
■and  sale.  As  to  secret  equities,  he  stands  on  the  same  footing 
■with  the  good  faith  purchaser  for  value  from  the  apparent 
owner  of  land.  In  both  cases,  the  purchaser  irrevocably  parts 
with  his  money,  relying  and  having  the  right  to  rely  on  getting 
not  merely  what  the  debtor  actually  owns,  but  what  from  the 
public  records  he  apparently  owns.  In  either  case — ^before  the 
■debtor  conveys,  or  before  the  ****  sheriff  conveys  for  him — the 
holder  of  the  prior  secret  equity  has  had  it  in  his  power  to  pre- 
vent anyone's  being  misled  by  the  false  situation.  If  either 
ihe  subsequent  purchaser  or  the  holder  of  the  secret  equity 
anust  suffer  or  be  postponed,  it  should  be  the  latter,  since  his 
^initiative  made  delusion  by  the  debtor's  apparent  circumstances 
^possible. 

What,  now,  is  the  position  of  the  judgment  creditor  who 
purchases  at  a  proper  execution  sale  on  his  own  valid  judg- 
ment? (The  premises  exclude  the  question  of  the  effect  upon 
the  judgment  creditor  of  irregularities  in  the  proceedings.) 
The  authorities  holding  that  he  is  not  a  good  faith  purchaser 
for  value  seem  to  be  based  upon  either  or  both  of  two  propo- 
wtions:  that  he  has  parted  with  nothing — has  not  changed 
his  position  for  the  worse;  and  that  he  will  not  be  permitted  to 
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urge  a  claim  that  rises  higher  than  the  source  of  hifl  right  (bj 
that,  meaning  the  lien  of  his  judgment). 

The  judgment  creditor  purchaser  has  parted  with  value,  and 
has  changed  his  position  for  the  worse.  He  has  paid  to  the 
slieriff  the  amount  of  his  bid  in  cash,  actually  or  constructively; 
for,  if  he  merely  receipts  for  payment  of  his  judgment  in  whole 
or  in  part,  the  transaction  in  contemplation  of  law  is  the  same 
as  if  he  had  paid  the  sheriff  in  cash  and  the  sheriff  had  paid 
him  in  cash.  His  payment  is  just  as  irrevocable  as  that  of  a 
stranger  purchaser.  His  right  to  vacate  the  satisfaction  of  the 
judgment  is  no  greater  than  that  of  a  stranger  purchaser. 
{And  under  section  765  of  the  Revised  ShUules  of  1881,  section 
777  of  Bums'  Revised  Statutes  of  1894,  and  section  765  of 
Homer's  Revised  Statutes  of  1897,  there  can  be  no  right  of 
that  kind  in  the  present  case,  for  defects  in  the  proceedings 
and  want  of  title  in  the  debtor  are  excluded  from  the  question, 
by  the  facts.)  If  the  judgment  creditor  purchaser  does  not 
pay  at  the  time  of  the  sale,  he  is  liable  to  judgment  for  the 
amount  of  the  bid,  and  damages,  interest  and  costs,  like  any 
other  purchaser:  Rev.  Stats.  1881,  sec.  760;  Bums'  Rev.  Stats. 
1894,  sec.  772;  Homer's  Rev.  Stats.  1897,  sec.  760. 

He  has  also  changed  his  position  for  the  worse,  if  he  is  not 
to  be  permitted  to  hold  under  the  execution  sale  the  same  as  a 
****  stranger  purchaser.  The  debtor  may  have  directed  the 
sheriff  to  levy  upon  the  very  land  that  was  subject  to  the  secret 
equity.  Manifestly,  the  judgment  creditor  without  notice  is 
ethically  as  innocent  in  bidding  as  is  the  stranger.  By  the 
sale,  the  execution  becomes  functus  officio  and  the  judgment 
creditor  has  lost  the  lien  of  his  execution  upon  the  goods  and 
chattels  of  his  debtor.  By  the  .sale,  the  judgment  is  satisfied 
pro  tanto  and  the  judgment  creditor  has  lost  the  lien  of  his 
judgment  upon  the  other  lands  of  his  debtor. 

But,  it  is  said,  he  may  not  urge  a  claim  of  higher  value 
than  the  source  of  his  right,  that  is,  his  judgment  lien.  Why 
not? 

If  an  innocent  stranger  pays  for  a  deed,  he  acquires  the  ap- 
parent title  of  the  grantor,  and  the  holder  of  the  secret  equity 
will  not  be  heard  to  say  aught  against  it.  That  is,  the  pur- 
chaser gets  more  than  the  debtor  had.  Stronger  than  the 
innocent  stranger's,  however,  are  the  equities  of  the  judgment 
creditor  purchaser  without  notice.  For  the  holder  of  the 
secret  equity  has  less  opportunity  to  protect  himself  against 
the  stranger  than  he  has  against  the  judgment  creditor,  since 
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he  may  have  no  means  of  ascertaining,  even  by  the  exercise  of 
the  highest  vigilance,  to  whom  his  secret  trustee  is  about  to 
convey,  but  it  is  only  his  own  inaction  that  can  prevent  his 
learning  of  the  Judgment  before  sale — in  time  to  subordinate 
the  lien  to  his  rights.  Shall  equity  offer  a  premium  for  sloth? 
If  not,  then  the  judgment  creditor  purchaser  should  likewise 
take  more  than  the  debtor  had. 

If  an  owner  of  an  antecedent  debt  cancels  in  good  faith  the 
obligation  in  consideration  of  a  deed  from  his  debtor,  he  takes 
the  title  free  from  secret  equities.  That  is,  the  purchaser  gets 
more  than  the  debtor  had.  Shall  the  private,  maybe  secret, 
extinguishment  of  the  debt  be  held  of  more  exalted  worth  in 
equity  than  the  law's  public  and  open  satisfaction  thereof?  If 
not,  then  the  judgment  creditor  purchaser  should  likewise  take 
more  than  the  debtor  had. 

If  a  stranger  without  notice  buys  at  execution  sale,  his 
^^^  purchase  cuts  off  secret  claims  against  the  land.  That  is, 
the  purchaser  gets  more  than  the  debtor  had.  The  law  does 
not  prohibit,  but,  on  the  contrary,  encourages  the  judgment 
creditor  to  bid;  for  it  is  in  the  interest  of  the  law's  execution  of 
the  judgment  and  to  the  advantage  of  the  debtor  that  he 
should  compete  with  the  other  bidders.  If  a  stranger  pur- 
chases, the  sheriff  pays  over  the  money  to  the  judgment  cred- 
itor, who  thereby  receives  satisfaction  out  of  property  on  which 
his  judgment  may  not  have  been  actually  a  lien.  Shall  equity 
accredit  the  circuitous,  and  discredit  the  direct,  means  to  the 
same  end?  If  not,  then  the  judgment  creditor  purchaser 
should  likewise  take  more  than  the  debtor  had* 

It  is  a  misapprehension  to  say  that  the  rights  of  a  judgment 
creditor  purchaser  arise  from  the  judgment  lien,  and  therefore 
continue  subject  to  prior  secret  equities.  His  position  as  pur- 
chaser is  in  no  sort  of  legal  privity  with  his  position  as  judg- 
ment creditor.  When  the  sale  is  made,  he  ceases  to  be  a  judg- 
ment creditor.  His  rights  thenceforward  are  those  of  a  pur- 
chaser at  execution  sale.  The  contention  that  the  rights  of  a 
purchaser  at  execution  sale  are  one  thing  if  he  is  a  stranger  and 
another  if  he  is  the  judgment  creditor  is  untenable  in  reason. 

The  decisions  of  this  court,  upon  analysis,  are  found  in  con- 
formity with  these  principles.  In  Catherwood  v.  Watson,  65 
Ind.  576,  the  facts  were  these:  Daniel  Watson  bought  land  with 
his  wife's  money  and  took  title  in  his  own  name.  Subse- 
quently, Catherwood  obtained  judgment  against  one  Mills  on 
which  Daniel  became  replevin  bail.     The  land  was  sold  on  exe- 
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cution  to  satisfy  the  judgment  and  Catherwood  purchased. 
Mrs.  Watson  sued  to  quiet  title.  Catherwood  had  no  notice  of 
her  claim  till  after  the  execution  sale.  It  was  held  that 
Catherwood  was  entitled  to  the  land  clear  of  Mrs.  Watson'a 
secret  equity. 

It  appears  in  Rooker  v.  Rooker,  75  Ind.  571,  that  Samuel 
Rooker  used  money  of  his  wife  in  buying  land  and  took  title 
**''  in  his  own  name.  His  wife  had  instructed  him  to  buy  the 
land  for  their  daughter  Mary.  Samuel  recognized  the  trust 
and  made  a  will  devising  the  land  to  Mary.  In  Samuel's  life- 
time the  Farmers*  Friend  Manufacturing  Company  recovered 
judgment  against  Samuel  and  bought  the  land  at  execution 
sale  on  its  judgment.  The  company  had  no  notice  of  Mary's 
equities.  Within  the  year  of  redemption,  the  company  sold 
its  certificate  of  sale  to  James  Rooker,  who  knew  about  the 
claims  of  Mary.  After  James  received  a  sheriff's  deed  the 
guardian  of  Mary,  her  father  having  died  in  the  meantime, 
brought  suit  to  quiet  title.  It  was  decided  that  the  company 
was  a  good  faith  purchaser  for  value,  and  that,  the  rights  of  the 
parties  having  been  fixed  by  the  execution  sale,  James*  knowl- 
edge of  Mary's  equities  at  the  time  he  bought  the  certificate 
was  immaterial. 

In  Milner  v.  Hyland,  77  Ind.  458,  Hyland  bought  realty  with 
his  wife's  money  and  took  title  in  his  own  name.  Milner  and 
others  recovered  judgments  against  Hyland  on  which  execu- 
tions were  issued  and  levied  on  the  land.  Milner  became  pur- 
chaser at  the  sheriff's  sale,  which  was  made  in  part  to  satisfy 
Milner's  own  judgment.  By  the  decision,  Milner  was  fully  pro- 
tected against  the  secret  equity  of  Mrs.  Hyland. 

In  Vitito  V.  Hamilton,  86  Ind.  137,  a  mortgage  was  made  to 
appellee,  in  which  the  land  intended  to  be  encumbered  was 
not  described.  The  same  landowner  later  executed  a  mortgage 
to  appellant,  in  which  the  same  mistake  occurred.  Appellant 
brought  suit  against  the  mortgagor  to  reform  and  foreclose. 
Appellee  was  not  a  party.  At  the  sale,  appellant  was  the  pur- 
chaser, without  notice  of  appellee's  equity.  Subsequently,  ap- 
pellee brought  suit  to  reform  and  foreclose,  but  appellant  was 
not  a  party.  At  the  sale,  appellee  was  the  purchaser.  Held, 
that  appellant's  purchase  at  his  own  sale  cut  off  appellee's  prior 
secret  equity. 

In  the  ejectment  case  of  Pierce  v.  Spear,  94  Ind.  127,  the 
title  resulting  from  an  execution  sale  at  which  the  judgment 
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**8  creditor  was  the  purchaser  was  determined  to  be  the  para- 
mount one. 

Decisions  to  the  same  effect  in  other  jurisdictions  abound: 
Tennant  v.  Watson,  58  Ark.  252;  Newman  v.  Davis,  24  Fed. 
Eep.  609;  Foorman  v.  Wallace,  75  Cal.  552;  Kiley  v.  Martinelli, 
97  Cal.  575,  33  Am.  St.  Rep.  209;  Doyle  v.  Wade,  23  Fla.  90, 
11  Am.  St.  Rep.  334;  Columbus  Buggy  Co.  v.  Graves,  108  111. 
459;  Halloway  v.  Platner,  20  Iowa,  121,  89  Am.  Dec.  517;  But- 
terfield  v.  Walsh,  21  Iowa,  99,  89  Am.  Dec.  557;  Walker  v.  El- 
fiton,  21  Iowa,  529;  Ettenheimer  v.  Northgraves,  75  Iowa,  28; 
Parker  v.  Prescott,  87  Me.  444;  Woodward  v.  Sartwell,  129 
Mass.  210;  Luton  v.  Sharp,  94  Mich.  .202;  Adams  v.  Buchanan, 
49  Mo.  64;  Condit  v.  Wilson,  36  N.  J.  Eq.  370;  Voorhis  v. 
Westervelt,  43  N.  J.  Eq.  644,  3  Am.  St.  Rep.  315;  Wood  v. 
Chapin,  13  N.  Y.  509,  67  Am.  Dec.  62;  Wood  v.  Morehouse,  45 
N.  Y.  368,  376;  Barto  v.  Tompkins  Co.  Nat.  Bank,  15  Hun,  11; 
Paine  v.  Mooreland,  15  Ohio,  435,  45  Am.  Dec.  585;  Stern- 
berger  v.  Ragland,  67  Ohio  St.  148;  Grace  v.  Wade,  45  Tex. 
529;  Reynolds  v.  Haskins,  68  Vt.  426;  Bayley  v.  Greenleaf,  7 
Wheat.  46.  The  decisions  in  Arkansas,  Florida,  Illinois,  New 
Jersey,  and  Texas  apparently  are  controlled  by  statutes  ranking 
judgment  creditors  with  subsequent  purchasers  for  value. 

The  cases  of  Gifford  v.  Bennett,  75  Ind.  528,  Wert  v.  Naylor, 
93  Ind.  431,  and  Adams  v.  Vanderbeck,  148  Ind.  92,  62  Am. 
St.  Rep.  497,  holding  that  stranger  purchasers  at  execution 
sales  and  cancelers  of  antecedent  debts,  without  notice,  are  in- 
nocent purchasers,  are  also  authoritative  in  principle.  The 
statements  in  Boling  v.  Howell,  93  Ind.  329,  Petry  v.  Am- 
brosher,  100  Ind.  510,  Tarkington  v.  Purvis,  128  Ind.  182,  and 
Orb  V.  Coapstick,  136  Ind.  313,  in  so  far  as  they  may  be  deemed 
to  affirm  that  the  holder  of  an  antecedent  debt  who  cancels 
his  claim  for  a  conveyance  of  land  from  his  debtor  takes  sub- 
ject to  secret  equities  of  which  he  had  no  notice  are  disap- 
proved. 

^**®  Against  the  decisions  in  which  was  directly  involved  the 
very  question  that  arises  in  the  present  appeal,  no  authority 
to  the  contrary  in  this  state  has  been  cited,  nor  has  an  extended 
investigation  discovered  one.  There  are,  however,  several  in- 
fltances  of  obiter  dicta. 

In  Rooker  v.  Rooker,  75  Ind.  571,  and  Vitito  v.  Hamilton, 
86  Ind.  137,  the  expressions  of  dissent,  by  force  of  the  term, 
ore  excluded  from  the  decisions. 
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In  Caxnahan  v.  Yerkes,  87  Ind.  62,  67,  the  following  language 
was  used:  "An  execution  creditor  who  hids  off  property  at  a 
sale  upon  his  own  execution,  and  applies  the  bid  to  the  pay- 
ment of  his  own  judgment,  is  not  regarded  as  a  bona  fide  or 
innocent  purchaser."  The  statement  is  incomplete,  because 
silent  as  to  notice.  Applied  to  a  Judgment  creditor  purchaser 
with  notice  of  the  prior  equity,  it  is  right;  to  one  without  no- 
tice, wrong.  The  facts  in  the  ca«e  disclose  that  the  judgment 
creditor  purchaser  had  notice,  prior  to  the  execution  sale,  of 
the  senior  rights  of  his  adversary.  The  quotation  must  be 
limited,  or  regarded  as  dictum. 

In  Shirk  v.  Thomas,  121  Ind.  147,  163,  16  Am.  St.  Eep.  381, 
it  was  said:  "Eooker  v.  Eooker,  75  Ind.  571,  Gifford  v.  Ben- 
nett, 75  Ind.  528,  Vitito  v.  Hamilton,  86  Ind.  137,  ....  have, 
indeed,  been  overruled  and  must  be  regarded  as  without  force. 
....  The  great  weight  of  authority,  evidenced  by  our  own 
well  considered  cases,  ....  is  that  a  judgment  creditor  who 
buys  at  hia  own  sale  obtains  only  the  interest  which  the  judg- 
ment debtor  had  in  the  property  at  the  time  the  judgment  was 
entered." 

The  facts  were  these:  Albert  Tyner,  on  August  1,  1884, 
owned  certain  land.  That  day  he  deeded  it  to  James  Tyner. 
The  deed  was  recorded  in  May,  1885.  On  December  6,  1884, 
James  Tyner,  for  full  value,  deeded  the  land  to  Shirk's  an- 
cestor. This  deed  was  recorded  February  18,  1885.  Shirk's 
ancestor  went  into  possession  under  his  deed,  and  Shirk  was  in 
possession  at  the  time  of  the  sale  under  Thomas*  judgment. 
On  October  28,  1884,  Thomas  caused  a  writ  of  *«"  attach- 
ment to  issue  against  Albert  Tyner  on  the  ground  of  his  non- 
residency.  The  writ  was  levied  on  the  land  in  question. 
January  8,  1885,  Thomas  recovered  judgment  in  attachment. 
July  7,  1886,  order  of  sale  was  issued.  July  31,  1886,  sale 
occurred  and  Thomas  bought.  Neither  James  Tyner  nor  Shirk's 
ancestor  nor  Shirk  had  any  notice  of  the  attachment  proceed- 
ings. The  deed  from  Albert  Tyner  had  been  on  record  fourteen 
months,  and  Shirk  and  his  ancestor  had  been  in  possession  of  the 
land  nineteen  months,  before  Thomas  purchased  at  the  execu- 
tion sale. 

When  it  was  determined  that  the  rights  of  Thomas  as  holder 
of  a  judgment  in  attachment  were  no  greater  than  those  of  the 
holder  of  an  ordinary  judgment,  and  were  therefore  subordin- 
ate to  prior  equities,  the  case  was  ended.  Thomas  could  not 
be  an  innocent  purchaser  at  any  sort  of  a  sale  that  occurred 
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more  than  a  year  after  he  had  notice  of  the  prior  deeds.     The 
quoted  proposition  is  pure  dictum. 

Nor  does  one  of  the  seventeen  cases  cited  in  Shirk  v.  Thomas, 
121  Ind.  147,  16  Am.  St.  Eep.  381,  as  supportive  of  the  dictum, 
uphold  it.  In  White  v.  Wilson,  6  Blackf.  448,  39  Am.  Dec. 
437,  a  misdescription  in  a  mortgage  was  corrected  against  judg- 
nient  creditors,  not  against  purchasers  at  execution  sale.  In 
Glidewell  v.  Spaugh,  26  Ind.  319,  the  right  of  a  purchaser  at 
execution  sale  was  held  inferior  to  the  right  of  one  in  posses- 
sion under  an  unrecorded  deed  at  the  time  of  the  sale.  Posses- 
sion was  notice.  In  Watkins  v.  Jones,  28  Ind.  12,  the  contro- 
versy was  between  a  wife  who  sought  to  enforce  a  secret  trust 
against  her  husband  and  a  judgment  creditor  of  the  husband. 
No  question  concerning  rights  under  execution  sales  was  in- 
volved. Nor  did  the  question  arise  in  Troost  v.  Davis,  31  Ind. 
34,  wherein  the  holder  of  a  prior  equity  sought  to  enjoin  an 
execution  sale.  In  Hampson  v.  Fall,  64  Ind.  382,  Fall  sent 
money  to  his  mother  with  which  to  buy  land  for  him.  She 
took  title  in  her  own  name,  and  subsequently  mortgaged  the 
land  to  one  Vawter,  who  knew  of  the  trust.  Yawter,  for  value, 
transferred  the  mortgage  to  Hampson,  who  got  a  deed  through 
foreclosure.  ^**^  Hampson  had  no  notice  of  Fall's  equity. 
Hampson's  title  was  held  to  be  paramount.  There  was  no 
sheriff's  sale  in  Monticello  Hydraulic  Co.  v.  Loughry,  72  Ind. 
562.  The  holder  of  a  prior  equitable  lien  enjoined  a  judgment 
creditor  from  proceeding  to  execution  sale  on  his  judgment. 
In  Jones  v.  Khoads,  74  Ind.  510,  it  appears  that  Castor  devised 
his  lands  to  Daniel  Rhoads,  a  stranger.  The  heirs  of  Castor 
brought  an  action  to  set  aside  the  will.  A  compromise  was 
made,  under  which  the  court  entered  judgment  that  the  will 
■was  valid,  the  heirs  quitclaimed  to  Daniel,  and  Daniel  gave  his 
notes  secured  by  mortgage  on  the  devised  lands  to  Jones  as 
trustee  of  the  heirs  for  the  full  value  of  the  lands.  Jones,  as 
trustee,  later  got  a  deed  through  foreclosure.  Before  the  notes 
and  mortgage  were  executed,  Patton  had  recovered  against 
Daniel  Rhoads  a  judgment,  on  which  Jacob  Rhoads  became  re- 
plevin bail.  After  the  foreclosure  sale,  Jacob  paid  Patton, 
caused  execution  to  issue,  and  bought  at  the  sale.  Jacob  was 
not  a  party  to  the  foreclosure  proceedings.  On  Jones'  suit  to 
quiet  title,  Jacob  prevailed  because  the  judgment  lien  attached 
to  the  land  before  the  mortgage  lien  did.  In  Sharpe  v.  Davis, 
76  Ind.  17,  an  ineffectual  effort  was  made  to  hold,  by  virtue  of 
«  sheriff's  deed,  land  to  which  the  title  never  was  in  the  judg- 
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ment  debtor  and  for  which  the  defendant  had  a  recorded  deed 
before  the  execution  sale  occurred.  The  same  dictum  appears 
in  the  opinion,  however.  Judgment  creditors  in  Boyd  v.  An- 
derson, 102  Ind.  217,  failed  to  prevent  the  reformation  of  a 
prior  deed  made  by  the  judgment  debtor.  In  Heberd  v.  Wines, 
105  Ind.  237,  a  wife  quieted  her  equitable  title  against  a  judg- 
ment creditor  of  her  husband  who  held  the  legal  title  in  trust 
for  her.  Blair  v.  Smith,  114  Ind.  114,  5  Am.  St.  Eep.  593,  was 
a  case  of  collusion  between  husband  and  wife  to  defraud  the 
husband's  creditors,  and  the  rights  of  purchasers  at  execution 
sale  were  in  no  way  involved.  In  Miller  v.  Noble,  86  Ind.  527, 
Miller,  at  his  own  execution  sale  on  judgment  against  the  widow 
of  John  Noble,  purchased  land  that  the  widow  took  under  the 
statute.  She  had  married  again  before  ^^^  the  judgment  was 
rendered.  After  her  death,  during  coverture,  the  Noble 
children  recovered  the  land  from  Miller.  The  case  presents 
no  question  of  secret  equities.  Hays  v.  Reger,  102  Ind.  524, 
concerned  solely  the  subjection  of  a  judgment  lien  to  a  prior 
equity.  In  Foltz  v.  Wert,  103  Ind.  404,  the  purchaser  at  exe- 
cution sale  had  constructive  notice,  and  his  assignee  both  con- 
structive and  actual  notice,  of  the  prior  equities.  Wright  v. 
Tichenor,  104  Ind.  185,  decides  that  a  sale  upon  a  judgment 
against  the  husband  alone  does  not  convey  the  interest  of  the 
wife.  The  case  does  not  pertain  in  the  least  to  the  relation 
between  purchasers  at  execution  sale  and  holders  of  prior  secret 
equities.  In  Wright  v.  Jones,  105  Ind.  17,  creditors  of  a 
widower  unsuccessfully  sought  to  subject  one-third  of  his 
deceased  wife's  land  in  fee  to  the  liens  of  their  judgments  in 
spite  of  her  will  to  the  contrary  made  in  pursuance  of  an  agree- 
ment between  the  husband  and  wife.  Taylor  v.  Duesterberg, 
109  Ind.  165,  was  a  suit  by  a  creditor  of  a  husband  to  set  aside 
as  fraudulent  a  deed  to  his  wife.  No  question  arose  that  re- 
lated to  rights  under  execution  sales. 

The  statement  in  Shirk  v.  Thomas,  121  Ind.  147,  16  Am.  St. 
Rep.  381,  that  the  cases  of  Rooker  v.  Rooker,  75  Ind.  571,  Gif- 
ford  v.  Bennett,  75  Ind.  528,  and  Vitito  v.  Hamilton,  86  Ind. 
137,  have  been  overruled  is  wholly  gratuitous.  They  enun- 
ciate principles  that  are  founded  in  reason;  they  are  not  op- 
posed by  any  decision  in  this  state  on  the  same  or  similar  facts; 
tliey  flow  with  the  current  of  modern  authority;  and  they  cer- 
tainly are  not  overborne  by  the  dissent  in  the  Rooker  and  Vitito 
cases,  nor  by  the  obiter  dicta  in  Sharpe  y.  Davis»  76  Ind.  17, 
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Carnahan  v.  Yerkes,  87  Ind.  62,  and  Shirk  v.  Thomas,  121  Ind. 
147, 16  Am.  St.  Eep.  381. 

Judgment  reversed,  with  instructions  to  sustain  the  demur- 
rer to  each  paragraph  of  complaint. 

EXECUTION  SALES.— A  .JUDGMENT  CREDITOR  who  pur- 
chases at  a  sale  under  his  own  judgment  is  regarded  as  a  purchaser 
in  good  faith,  and  takes  the  property  free  of  all  equities,  and  de- 
fects In  the  title,  of  which  he  had  no  notice:  Note  to  Lusk  v.  Reel, 
51  Am.  St  Rep.  38. 
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[152  Indiana,  507.] 

APPEAL— INSUFFICIENT  ASSIGNMENT  OF  ERROR- 
SPECIAL  VERDICT,— A  mere  objection  "to  the  filing  of  the  defend- 
ant's request  for  a  special  verdict"  is  an  insufficient  assignment  of 
error  on  appeal,  for  it  does  not  properly  present  any  question  for  the 
determination  of  the  court. 

TRIAL— GENERAL  VERDICT— PRACTICE.— A  party  who 
considers  himself  entitled  to  a  general  verdict  should  ask  for  it 
at  the  right  time  and  in  the  proper  manner. 

TRIAL— SPECIAL  VERDICT— VENIRE  DE  NOVO— PRAC- 
TICE.— A  party  who  Is  dissatisfied  with  a  special  verdict  should 
ask  the  court  to  set  It  aside,  and  award  a  venire  de  novo. 

RAILROADS— STREET  RAILWAYS— WHO  IS  NOT  A 
PASSENGER— TRESPASSERS.— A  boy  eight  and  one-half  years 
old,  riding  on  an  open  electric  street-car,  having  wooden  strips  or 
slats  placed  on  one  side  of  it  to  prevent  the  ingi-ess  or  egress  of  pas- 
sengers, is  not  a  passenger  thereon,  to  whom  the  railway  company 
owes  the  duty  of  safe  carriage  and  immunity  from  injury,  where 
he  is  in  a  place  not  intended  for  passengers;  where  he  is  not  re- 
ceived as  a  passenger;  where  his  presence  is  not  known  to  the  com- 
pany's employSs;  where  he  does  not  conduct  himself  as  a  passenger; 
where  he  has  not  paid  any  fare,  though  he  intends  to  do  so,  if 
called  upon;  and  where  the  company's  employes  are  not  required 
to  search  for  trespassers  before  starting  the  car.  Hence,  If  he, 
being  unable  to  get  into  the  car,  on  account  of  its  crowded  condi- 
tion, hangs  on  to  the  slatted  side  of  it,  and  on  the  outside  thereof, 
in  a  stooped  and  dangerous  position,  with  his  feet  on  the  boxing 
of  the  axle,  and  holding  on  to  a  portion  of  a  seat  with  his  hands; 
but,  being  unable  to  continue  his  hold,  falls  off,  and  Is  Injured, 
before  reaching  his  destination,  by  the  car  running  over  him,  he 
must  be  considered  a  trespasser  and  not  a  passenger,  though  the 
company's  employSs  might  have  seen  him.  If  they  had  examined  that 
part  of  the  car. 

RAILROADS  —  STREET  RAILWAYS  —  PASSENGER  - 
READINESS  TO  PAY  FARE.— The  circumstance  that  a  boy,  wlio 
Is  riding  on  an  electric  street-car  by  hanging  on  to  the  outside 
thereof,  has  a  nickel  In  his  pocket  with  which  to  pay  his  fare,  when 
called  upon,  does  not  make  him  a  passenger. 

STATUTES— AMENDATORY  ACT— SUBJECT  IS  EX- 
PRESSED IN  TITLE,  WHEN. — An  act  amending  a  practice  act 
and  providing  for  special  verdicts  has  its  subject  sufficiently  ex- 
pressed by  a  title  which  purports  to  amend  a  designated  section  of 
"an  act  concerning  proceedings  in  civil  cases." 
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STATUTES— VALIDITY.— ACQUIESCENCE  IN  THE  CON- 
STITUTIONALITY of  a  statute  for  over  forty-five  years  by  the 
courts  of  a  state  is  a  circumstance  of  some  weiglit  in  determining 
tlie  question  of  tlie  validity  of  a  similar  statute. 

STATUTES— PROVISION  FOR  SPECIAL  VERDICTS- 
CONSTITUTIONALITY— TRIAL  BY  JURY.— A  statute  amending 
a  practice  act,  and  providing  for  special  verdicts,  is  not  unconstitu- 
tional, as  violating  the  right  of  trial  by  jury. 

TRIAL— REFUSAL  OF  INTERROGATORIES  TO  JURY.— 
If  the  interrogatories  submitted  to  a  jury  cover  every  material 
question  of  fact  in  the  case,  there  is  no  error  in  refusing  certain 
other  interrogatories  prepared  and  tendered  by  plaintifiTs  counsel, 
especially  where  they  call  for  mere  opinions,  conclusions  of  law, 
or  evidentiary  facts. 

INSTRUCTIONS.  —  IF  A  SPECIAL  VERDICT  IS  RE- 
QUESTED, no  instructions  are  proper,  except  such  as  are  necessary 
to  inform  the  jiuy  as  to  the  issues  made  by  the  pleadings,  the  rules 
for  weighing  and  reconciling  the  testimony,  and  who  has  the  burden 
of  proof  as  to  the  facts  to  be  found,  with  whatever  else  may  be 
necessary  to  enable  the  jury  clearly  to  understand  their  duties 
concerning  such  special  verdict,  and  the  facts  to  be  found  therein. 
It  is  not  necessary  or  proper  to  give  genial  instructionB  as  to  tb* 
law  of  the  case. 

William  V.  Booker,  for  the  appellant. 

W.  H.  H.  Miller  and  John  B.  Elam,  for  the  appellee. 

****  DOWLING,  J.  Action  for  damages  for  a  personal  in- 
jury sustained  by  the  infant  appellant.  There  were  two  trials 
of  the  cause  in  the  Marion  superior  eourt,  the  first  resulting 
in  a  disagreement  of  the  jury.  On  the  second  trial,  upon  the 
request  of  appellee  in  writing,  made  before  the  introduction 
of  any  evidence,  the  court,  agreeably  to  the  requirements  of  the 
act  of  1895,  directed  the  jury  to  return  a  special  verdict.  Such 
special  verdict  was  prepared  by  counsel  on  either  side  of  the 
cause,  was  submitted  to  the  court  for  revision,  and  was  in  the 
form  of  interrogatories  properly  framed.  The  court  gave  to 
the  jury  only  such  general  instructions  concerning  their  duties 
as  are  suitable  where  a  special  verdict  is  requested,  and  refused 
to  give  certain  special  instructions  tendered  on  behalf  of  ap- 
pellant. 

^^^  On  the  return  of  the  special  verdict,  appellant  moved  for 
judgment  in  his  favor  upon  it,  which  motion  was  overruled. 
He  also  filed  a  motion  for  a  new  trial,  and  the  court  overruled 
it.  Judgment  was  thereupon  rendered  for  appellee  on  its 
motion.     Exceptions  to  these  rulings  were  saved  by  appellant. 

The  errors  discussed  by  appellant's  counsel  in  their  briefs, 
and  orally,  are  the  ruling  of  the  court  on  appellant's  objection 
to  appellee's  request  for  a   special  verdict,  the  rulings  on  the 
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motions  for  judgment  on  the  special  verdict,  and  the  decision  of 
the  court  on  the  motion  for  a  new  trial. 

The  first  of  these  errors  is  not  available  to  appellant  for  the 
reason  that  no  question  touching  the  same  is  properly  pre- 
sented for  the  determination  of  the  court.  The  appellee  hav- 
ing filed  its  request  for  a  special  verdict,  appellant  filed  his 
objection  to  it  in  these  words  (title  omitted):  "The  plaintiff 
objects  to  the  filing  of  the  defendant's  request  for  a  special 
verdict  herein,  for  the  reason  that  the  same  is  filed  pursuant  to 
the  act  of  March  11,  1895,  concerning  proceedings  in  civil 
cases,  which  act  is  unconstitutional  and  void,  for  the  reason 
that  it  deprives  the  plaintiff  of  the  right  of  trial  by  jury  upon 
the  issues  as  joined  in  the  complaint  and  answer,  and  requires 
the  jury  to  take  from  the  court,  and  not  from  the  pleadings, 
the  questions  to  be  decided  by  the  jury." 

It  will  be  observed  that  the  objection  was  only  to  "the  filing 
of  the  defendant's  request  for  a  special  verdict."  No  demand 
was  made,  either  before  the  introduction  of  the  evidence,  or 
afterward,  that  the  jury  be  directed  to  bring  in  a  general 
verdict. 

On  the  return  of  the  special  verdict  no  objection  was  made  to 
it  by  appellant,  nor  was  there  at  that  time  a  request  that  the  jury 
be  sent  back  with  instructions  to  make  a  general  verdict.  No 
motion  was  made  for  a  venire  de  novo.  If  counsel  for  appel- 
lant thought  they  were  entitled  to  a  general  verdict,  they 
should  have  asked  for  it  at  the  right  time,  and  in  the  proper 
manner.  If  they  thought  the  verdict  returned  by  the  jury  was 
not  the  proper  one,  or  ****  that  it  was  imperfect,  they  should 
have  asked  the  court  to  set  it  aside,  and  award  a  venire  de  novo: 
Bosseker  v.  Cramer,  18  Ind.  44;  Tidd's  Practice,  932;  Smith 
V.  Jeffries,  25  Ind.  376;  Elliott's  Gen.  Practice,  sec.  935,  and 
cases  cited.  The  question  as  to  the  validity  of  the  special 
verdict,  however,  is  properly  presented  under  the  motion  for  a 
new  trial  and  is  considered  in  another  part  of  this  opinion. 
Did  the  court  err  in  overruling  appellant's  motion  for  judg- 
ment on  the  special  verdict,  and  in  rendering  judgment 
thereon  in  favor  of  appellee? 

The  special  verdict  shows  that  appellant,  at  the  time  of  the 
accident,  was  a  boy  aged  about  eight  years  and  seven  months, 
of  average  size,  strength,  and  intelligence,  residing  with  his 
parents  on  Udell  street  in  the  city  of  Indianapolis,  three- 
fourths  of  one  mile  from  the  public  resort  known  as  Arm- 
strong Park.     The  appellee  was  the  owner  of,  and  was  operate 
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ing  an  electric  railroad  for  the  transportation  of  passengers, 
in  the  city  of  Indianapolis,  and  in  North  Indianapolis,  in 
Marion  county,  Indiana.  On  June  26,  1892,  appellee  stopped 
the  train,  consisting  of  a  motor-car  and  a  trailer,  both  being 
open,  or  summer,  cars,  with  tops  supported  by  posts,  at  Arm- 
strong Park,  for  the  purpose  of  receiving  passengers.  A  long 
step,  or  foot-board,  ran  along  these  cars  on  the  right-hand  side 
(when  looking  toward  the  front  end),  by  means  of  which  pas- 
sengers entered  upon  the  platform  or  floors  of  said  cars.  The 
cars  were  provided  with  seats  running  across  from  side  to  side, 
upon  each  of  which  five  persons  could  be  seated.  On  the 
left-hand  side  of  the  cars  there  waa  no  step,  or  other  means  of 
entrance,  and  wooden  strips  or  slats  extended  from  end  to  end 
on  such  left-hand  side  to  prevent  the  ingress  or  egress  of 
passengers.  These  slats  were  so  adjusted  that  they  could  be 
raised  or  lowered  to  admit  or  discharge  passengers  on  that  side 
of  the  car.  No  passengers  were  received  by  appellee  on  the 
left-hand  side  of  its  cars  at  the  park  on  the  day  mentioned,  nor 
did  appellee  invite  passengers  to  enter  its  cars  on  that  side. 
Appellant,  who  was  at  Armstrong  Park,  got  ^^^  upon  the 
forward  part  of  the  trailer  car,  on  the  left-hand  side  thereof, 
placing  his  feet  on  the  boxing  of  the  axle,  and  holding  on  to 
a  portion  of  a  seat  with  his  hands.  He  neither  paid  any  fare, 
nor  offered  to  do  so,  nor  was  he  asked  for  his  fare  by  any  em- 
ploye of  appellee.  He  had  a  nickel  in  his  pocket  with  which 
he  could  have  paid  such  fare,  and  he  intended  to  do  so,  if  asked 
for  it.  He  rode  in  the  place  described,  in  a  stooping  position, 
on  the  outside  of  the  car,  for  about  three-fourths  of  a  mile,  and 
until  he  arrived  at  Udell  street,  where  he  intended  to  get  off. 
Here  he  was  unable  to  retain  his  hold  and  fell  off,  and  was  run 
over  by  the  wheels  of  the  trailer.  The  right  leg,  and  the  toes 
of  the  left  foot,  were  so  crushed  as  to  require  amputation. 
After  the  train  started,  appellant  exercised  reasonable  care, 
under  the  circumstances,  to  avoid  being  hurt.  He  could- not 
have  gotten  off  with  safety  from  the  time  the  train  started 
■until  he  fell,  nor  could  he  draw  himself  into  the  car,  or  release 
his  hold,  for  the  purpose  of  stopping  it.  The  cars  ran  through 
from  Armstrong  Park  to  Udell  street  without  stop.  None  of 
the  employes  of  appellee  saw  the  appellant  when  the  train  waa 
in  the  act  of  starting,  or  while  he  was  hanging  on  the  outside 
of  the  trailer  after  the  train  was  under  way,  although  they 
might  have  seen  him  if  they  had  made  an  examination  of  that 
side  of  the  car.     No  such  examination  was  made.    The  place 
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where  appellant  was  riding  was  not  a  proper  one,  and  was  very 
dangerous.  The  car  on  which  appellant  rode  was  crowded 
with  passengers,  many  of  whom  stood  on  the  foot-board  or  step, 
and  on  the  floors  of  the  cars.  The  position  of  some  of  these 
was  such  as  to  render  it  difficult  for  the  employes  of  the  appellee 
to  see  appellant.  Some  of  these  passengers  were  near  to  appel- 
lant, while  he  was  hanging  on  the  outside  of  the  car,  and,  if  he 
had  wished  to  do  so,  he  could  have  touched  them,  or  spoken  to 
them,  thereby  making  them  aware  of  his  presence,  or  asking 
them  to  stop  the  car.  He  did  neither.  When  appellant  came 
to  the  car  at  the  park,  there  was  no  room  for  him  to  get  upon  it 
as  a  passenger.  A  bystander  told  appellant  to  go  ^^  around 
to  the  left-hand  side  of  the  car  and  get  on,  and  he  acted  on  this 
suggestion.  When  the  car  left  the  park,  the  seats,  the  aisles 
between  the  seats,  the  platforms,  and  the  foot  or  running 
boards,  were  full  of  passengers.  Before  the  day  of  the  acci- 
dent, appellant  had  been  warned  against  hanging  on  the  outside 
of  street  cars,  and  riding  there.  He  did  not  know  that  he  had 
no  right  to  do  so,  or  that  it  was  a  dangerous  place  to  ride.  In 
the  usual  way  of  collecting  fares  upon  the  car  on  which  appel- 
lant was  riding,  the  conductor  could  have  seen  appellant,  and 
appellant  knew  this.  Appellant  intended  to  pay  his  fare  when 
called  upon.  When  the  passengers  were  entering  the  car  at 
Armstrong  Park,  the  conductor  and  motorman  were  tempo- 
rarily absent  from  it,  and  took  no  part  in  assisting  passengers 
to  get  on,  or  in  seating  them.  When  appellant  got  upon  the 
boxing  of  the  axle  at  Armstrong  Park  he  did  not  comprehend 
the  danger  of  his  position,  but  afterward  became  aware  of  it. 
While  appellant  was  standing  upon  the  boxing  of  the  axle,  and 
hanging  on  the  side  of  the  car,  the  train  was  run  at  the  rate  of 
eighteen  or  twenty  miles  per  hour.  Appellant  first  attempted 
to  get  on  appellee's  cars  as  a  passenger,  from  the  platform  at 
the  east  entrance  of  Armstrong  Park,  but  was  unable  to  do  so 
on  account  of  the  crowd  of  persons  on  the  cars.  Appellee's 
servants  in  charge  of  the  train  could  have  stopped  it  after  leav- 
ing Armstrong  Park,  and  before  reaching  Udell  street,  if  they 
had  been  asked  to  do  so. 

Upon  a  careful  review  of  these  facts,  giving  to  the  conduct 
of  the  appellant  the  most  favorable  construction,  we  do  not 
think  that  they  sustain  the  proposition  that  appellant  was  a 
passenger  upon  the  appellee's  cars,  to  whom  appellee  owed  the 
duty  of  safe  carriage  and  immunity  from  injury.  Appellant 
was  not  in  a  place  intended  for   passengers.    He  was  not  re- 
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ceived  as  a  passenger.  His  presence  on  the  car  was  not  made 
known  to  appellee's  agents  and  servants.  He  did  not  conduct 
himself  as  a  passenger.  Appellee's  servants  were  not  required 
to  search  for  trespassers  before  starting  the  cars,  and  ^^^  ap- 
pellee was  not  bound  to  discover  appellant  and  remove  him 
from  the  perilous  situation  in  which  he  had  voluntarily  placed 
himself.  The  distressing  consequences  of  the  act  of  appellant, 
in  standing  on  the  outside  of  the  car  on  the  iron  boxing  of  the 
axle,  cannot  be  said  to  be  the  result  of  any  act  or  omission  of 
appellee  or  its  employes.  The  circumstance  that  appellant 
had  a  nickel  in  his  pocket  with  which  to  pay  his  fare — when 
called  upon — did  not  make  him  a  passenger.  If  he  did  not  in- 
tend to  pay  his  fare  unless  called  upon,  and  left  the  car,  or 
attempted  to  leave  it,  without  paying  such  fare,  that  fact  of  it- 
self would  be  entitled  to  weight  in  determining  the  question  of 
his  right  on  the  car.  It  is  shown  by  the  special  verdict  that, 
although  the  train  was  run  at  a  high  rate  of  speed  from  Arm- 
strong Park  to  Udell  street,  appellant  was  able  to  maintain  his 
hold,  and  did  not  fall  off  until  he  arrived  at,  or  very  near,  his 
destination,  and  that  the  rate  of  speed  of  the  cars  when  ap- 
proaching Udell  street  was  generally  reduced.  As  the  special 
verdict  fails  to  show  that  appellant  was  a  passenger,  the  rules 
concerning  the  overloading  of  street-cars,  and  the  duty  of 
street-car  companies  to  passengers,  stated  in  Pray  v.  Omaha 
Street  Ey.  Co.,  44  Neb.  167,  48  Am.  St.  Rep.  717,  and  the  cases 
there  cited,  do  not  apply.  The  fact  that  appellant  was^  child, 
aged  eight  years  and  seven  months,  did  not  make  him  any  less 
a  trespasser,  if  the  other  facts  found  compel  the  conclusion  that 
he  was  wrongfully  upon  the  car.  If,  after  an  ineffectual  at- 
tempt to  get  on  the  car  at  a  proper  and  usual  place,  he  aban- 
doned that  intention  and  became  a  trespasser,  he  lost  the  right 
to  that  measure  of  care  and  protection  which  a  carrier  of  pas- 
sengers is  required  to  extend  to  one  who  seeks  to  be  carried  as  a 
passenger. 

The  theory  of  both  paragraphs  of  the  complaint  is  that 
appellant  was  a  passenger  on  appellee's  car.  The  special  find- 
ing does  not  sustain  this  theory.  On  the  contrary,  the  only 
conclusion  which  can  be  dravm  from  the  facts  found  is  that 
appellant  was  wrongfully  upon  the  car,  in  an  improper,  '** 
unusual,  and  dangerous  place;  that  he  was  not  known  to  be 
there  by  appellee's  employes  in  charge  of  the  train;  and  that 
the  consequent  injury  was  due  to  his  voluntary  exposure  of 
himself  to  evident  periL 
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"We  find  no  error,  therefore,  in  the  action  of  the  court  in 
overruling  appellant's  motion  for  judgment  on  the  special  ver- 
dict, and  in  rendering  judgment  for  appellee. 

The  constitutionality  of  the  act  of  March  11,  1895,  amend- 
ing the  practice  act,  and  providing  for  special  verdicts,  is  called 
in  question,  and  a  decision  upon  it  is  involved  in  the  refusal 
of  the  trial  court  to  give  the  special  instructions  tendered  by 
ai)j)ellant. 

'Iwo  points  are  made  in  support  of  this  objection:  1.  That 
the  subject  of  the  act  is  not  expressed  in  the  title;  and  2.  That 
the  act  violates  the  right  of  trial  by  jury. 

The  title  is  as  follows,  "An  act  to  amend  section  389  of  an 
act  concerning  proceedings  in  civil  cases,  approved  April  7, 
1881,  and  designated  as  section  546  of  the  Eevised  Statutes  of 
1881." 

The  act  so  amended  is  entitled,  "An  act  concerning  proceed- 
ings in  civil  cases." 

That  the  title  of  the  act  of  March  11,  1895,  sufficiently  com- 
plies with  the  requirement  of  the  constitution  has  been  fre- 
quently decided  by  the  courts  of  this  state.  Like  decisions 
have  been  made  by  the  courts  of  Louisiana,  from  the  constitu- 
tion of  which  state  this  provision  is  said  to  have  been  bor- 
rowed: Greencastle  etc.  Co.  v.  State,  28  Ind.  382;  Walker  v. 
Caldwell,  4  La.  Ann.  297;  Duverge  v.  Salter,  5  La.  Ann.  94; 
Blakemore  v.  Dolan,  50  Ind.  194. 

It  is  said  in  Greencastle  etc.  Co.  v.  State,  28  Ind.  382,  that: 
"Since  the  decision  in  Walker  v.  Caldwell,  4  La.  Ann.  297,  the 
legislature  of  Louisiana,  with  a  few  exceptions,  has  adopted 
the  following  formula:  "Be  it  enacted,  et  cetera,  that  section — 
of  an  act  entitled,  et  cetera — ^be  amended  and  re-enacted  so  as  to 
read  as  follows." 

^^^  A  formula  substantially  like  this  was  adopted  by  the  gen- 
eral assembly  of  the  state  of  Indiana,  at  least  as  early  as  March 
2,  1853,  and  the  same  has  been  used  by  every  legislature  in 
this  state  since  that  date.     There  is  nothing  in  the  first  point. 

Does  the  act  of  March  11,  1895,  violate  the  right  of  trial  by 
jury?  In  our  opinion,  it  does  not.  Except  as  to  their  form, 
the  act  of  March  11,  1895,  did  not  change  the  law  governing 
special  verdicts  as  it  had  existed  in  this  state  since  1852.  The 
Civil  Code  of  1852  required  the  court,  at  the  request  of  either 
party,  to  direct  the  jury  to  give  a  special  verdict  in  writing 
upon  all,  or  any,  of  the  issues;  and,  in  all  cases,  when  requested 
by  either  party  to  instruct  them,  if  they  rendered  a  general  ver- 
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diet,  to  find  specially  upon  particular  questions  of  fact  to  be 
stated  in  writing:  2  Kev.  Stats.  1852,  sec.  336,  p.  114. 

This  provision  continued  in  force  untU  the  enactment  of 
March  11,  1895.  Its  validity  was  not  questioned.  Acquies- 
cence in  the  constitutionality  of  this  statute  for  so  long  a 
period  by  the  courts  of  this  state  is  a  circumstance  of  some 
weight  in  determining  the  question  of  the  validity  of  a  similar 
statute. 

Independently  of  this  consideration,  however,  we  are  un- 
able to  perceive  that  the  statute  under  examination  in  any  way 
invades  the  province  of  the  jury,  or  deprives  the  citizens  of 
this  state  of  any  common-law  right  connected  with  a  trial  by 
jury  to  which,  under  the  constitution,  they  are  entitled. 

In  civil  actions,  under  the  constitution  of  this  state,  the 
jury  never  possessed  the  right  to  decide  questions  of  law. 
Their  inquiries  have  always  been  confined  to  matters  of  fact. 
The  scope  of  such  inquiries  is  not  abridged  by  the  act  of 
March  11,  1895.  The  argument  of  counsel,  founded  upon  the 
distinction  between  primary  facts  and  inferences  or  conclusions 
from  facts,  is  unsound.  If  an  inference  or  conclusion  from  a 
fact,  or  facts,  is  itself  a  fact  proper  to  be  found  by  the  jury,  it 
may  be  made  the  subject  of  an  interrogatory.  ^^^  But,  if  the 
proposed  inference  or  conclusion  from  a  fact  or  facts  is  not  it- 
self a  fact,  but  a  conclusion  or  inference  of  law,  then  the  jury 
has  no  right  to  find  such  conclusion  or  inference.  The  statute 
in  question  authorized  either  party  to  submit  to  the  jury  every 
essential  question  of  fact,  together  with  every  proper  inference 
or  conclusion  of  fact.  If  parties  to  actions  did  not  avaU  them- 
selves of  this  privilege,  it  was  not  because  of  any  defect  or  pro- 
hibition in  the  law. 

We  have  examined  Railroad  Co.  v.  Stout,  17  "Wall.  657; 
Patterson  v.  Wallace,  1  H.  L.  Cas.  748;  Mangam  v.  Brooklyn 
etc.  Ry.  Co.,  38  N.  Y.  455,  98  Am.  Dec.  66;  Detroit  etc.  Ry.  Co. 
V.  Van  Steinburg,  17  Mich.  99;  Cleveland  etc.  Ry.  Co.  v.  Har- 
rington, 131  Ind.  426;  Baltimore  etc.  R.  R.  Co.  v.  Walborn,  127 
Ind.  142;  Mann  v.  Belt  R.  R.  etc.  Co.,  128  Ind.  138;  Cincin- 
nati etc.  Ry.  Co.  v.  Grames,  136  Ind.  39,  cited  by  counsel  for 
appellant,  and  find  nothing  in  them  inconsistent  with  the  views 
expressed  in  this  opinion. 

If  the  jury  is  required  to  find  any  conclusion  of  law  ip  answer 
to  an  interrogatory,  such  finding  must  be  disregarded:  Louis- 
ville etc.  Ry.  Co.  v.  Miller,  141  Ind.  533.  544;  Roller  v.  Kling, 
150  Ind.  159;  Weaver  v.  Apple,  147  Ind.  304. 
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Appellant  complains  of  the  refusal  of  the  trial  court  to  sub- 
mit to  the  jury  certain  interrogatories  prepared  and  tendered 
on  his  behalf.  The  act  regulating  special  verdicts  expressly 
authorized  the  court  to  change  and  modify  the  interrogatories 
prepared  by  counsel.  One  hundred  and  forty-four  interrog- 
atories were  submitted  to,  and  answered  by,  the  Jury.  They 
covered  every  material  question  of  fact  in  the  case.  Many  of 
those  tendered  by  appellant's  counsel  called  for  mere  opinions, 
for  conclusions  of  law,  and  for  facts  which  were  evidentiary, 
and  the  court  did  right  in  excluding  them. 

It  is  further  objected  that  the  court  erred  in  refusing  to 
give  special  instructions  numbered  from  1  to  6,  tendered  by 
appellant's  counsel.  It  is  sufficient  to  say  that  where  a  special 
verdict  is  requested  no  instructions  are  proper,  except  '^^'^  such 
as  are  necessary  to  inform  the  jury  as  to  the  issues  made  by  the 
pleadings,  the  rules  for  weighing  and  reconciling  the  testi- 
mony, who  has  the  burden  of  proof  as  to  the  facts  to  be  found, 
with  whatever  else  may  be  necessary  to  enable  the  jury  clearly 
to  understand  their  duties  concerning  such  special  verdict,  and 
the  facts  to  be  found  therein:  Roller  v.  Kling,  150  Ind.  159. 

The  court  gave  to  the  jury  all  instructions  necessary  to  en- 
able them  to  understand  their  duties  concerning  the  special 
verdict,  and  the  facts  to  be  found  therein.  It  was  neither 
necessary  nor  proper  for  it  to  give  general  instructions  as  to 
the  law  of  the  case:  RoUer  v.  Kling,  150  Ind.  159,  and  cases 
cited. 

The  motion  for  a  new  trial  was  properly  overruled.  Find- 
ing no  error  in  the  record,  the  judgment  is  affirmed. 


APPEAI^INDEFINITE  ASSIGNMENT  OF  ERROR.— An  appel- 
late court  will  decline  to  consider  an  uncertain  and  indefinite  assign- 
ment of  error.  It  should  specify  tlie  particular  error  complained 
of:  National  Fertilizer  Co.  v.  Holland,  107  Ala.  412,  54  Am.  St.  Reg. 
101;  Klotz  V,  James,  96  Iowa,  1,  59  Am.  St.  Rep.  348. 

RAILROADS— STREET  RAILWAYS— PASSENGERS— WHO 
ARE  NOT. — One  who  is  not  linown  to  be  on  a  railroad  train,  and  who 
rides  in  a  place  not  intended  for  passengers,  especially  where  it  is 
one  of  danger,  is  not  a  passenger:  See  monographic  note  to  Illinois 
Cent.  R.  R.  Co.  v.  O'Keefe,  61  Am.  St.  Rep.  77,  78,  on  passengers, 
who  are,  and  when  they  become  such.  The  actual  payment  of  fare 
is  not  essential  to  the  status  of  a  passenger,  and  it  is  the  duty  of 
street  railway  companies  to  prevent  children  entering  their  cars, 
except  under  proper  safeguards,  and  they  are  answerable  for  their 
negligence,  whether  the  children  are  passengers  or  not:  Note  to 
Illinois  Cent.  R.  R.  Co.  v.  O'Keefe,  61  Am.  St.  Rep.  85,  97. 

STATUTES— AMENDATORY  ACTS— EXPRESSION  OF  STTB- 
JECT  IN  TITLE.— The  title  of  an  amendatory  act  is  sufficient  if  It 
indicates  the  act  to  be  amended  and  its  subject  matter:  See  mono- 
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graphic  note  to  Bobel  v.  People,  64  Am.  St  Rep.  78,  on  the  suffl- 
ciency  of  the  title  to  a  statute. 

INSTRUCTIONS— SPECIAL  VERDICT.— General  instructions  as 
to  the  law  of  the  case  are  not  proper  where  the  jury  has  been  re- 
quired to  return  a  special  verdict:  Louisville  etc.  Ry.  Co.  v.  Buck, 
116  Ind.  666,  9  Am.  St  Rep.  883. 


Ambeioan  Tbust  and  Savings  Bank  v,  MoGettiqan. 

[152  Indiana,  582.] 

RECEIVERS— ACTION  BY,  TO  CANCEL  MORTGAGE- 
PLEADING— DEMURRER,  EFFECT  OF.— In  an  action  by  a  re- 
ceiver to  cancel  a  mortgage  on  the  trust  property,  a  demurrer  to 
the  complaint  calls  in  question  not  only  the  sufficiency  of  the  facts 
to  constitute  a  cause  of  action,  but  also  the  right  of  the  plaintiff  to 
maintain  the  suit 

RECEIVERS— PRE-EXISTING  LIENS— ENFORCEMENT 
OF. — When  a  court  takes  possession  of  the  property  of  an  insolvent 
corporation,  and  appoints  a  receiver,  it  holds  the  property  impressed 
with  all  existing  rights  and  equities  of  creditors,  and  the  relative 
rank  of  claims  and  the  standing  of  liens  remain  unaffected  by  the 
receivership.  Every  legal  and  equitable  lien  upon  the  property  of 
the  corporation  Is  preserved,  with  the  power  of  enforcing  it 

RECEIVERS— DUTY  OF,  TO  PROTECT  PREFERENCES 
AND  PRIORITIES. — It  is  as  much  the  duty  of  a  receiver,  in  admin- 
istering an  estate,  to  protect  valid  preferences  and  priorities,  as  it 
is  to  make  a  Just  distribution  among  the  general  creditors. 

PLEADING  —  JOINDER  OF  PARTIES  —  DEMURRER.— 
When  several  persons  join  in  an  action,  the  complaint  must  show 
a  good  cause  of  action  in  all,  or  It  Is  insufficient  on  demurrer  for 
want  of  facts. 

MORTGAGE  FOR  ADEQUATE  CONSIDERATION— VA- 
LIDITY OF,  AS  AGAINST  EXISTING  CREDITORS.— A  mortgage 
given  by  a  corporation  to  secure  bonds  issued  by  It  Is  valid,  as 
against  existing  creditors,  even  though  accompanied  by  an  agree- 
ment that  its  execution  should  be  kept  concealed,  and  that  it  should 
not  be  recorded  within  the  time  prescribed  by  law,  where  It  appears 
that  the  security  given  was  for  an  adequate  consideration  received. 

RECEIVERS— ACTION  BY.  TO  CANCEL  MORTGAGE, 
NOT  MAINTAINABLE,  WHEN.— A  receiver  cannot  maintain  an 
action  to  cancel  a  mortgage  on  the  trust  property,  where  his  com- 
plaint shows,  upon  its  face,  that  the  relief  sought  will  place  creditors 
who  have  an  equity  in  a  worse  condition,  and  creditors  who  have  no 
equity  In  a  better  condition,  than  they  occupied  before  his  appoint- 
ment 

RECEIVERS— ACTION  BY,  TO  CANCEL  MORTGAGE- 
CONFLICTING  EQUITIES— PROPER  PROCEDURE.— If  a  re- 
ceiver brings  an  action  to  cancel  an  alleged  fraudulent  mortgage  on 
the  debtor's  property,  but  his  complaint  shows  facts  indicating  a 
controversy  among  the  creditors  as  to  equities  in  such  property, 
which  controversy  cannot  be  fully  adjudicated  in  the  absence  of  the 
creditors  holding  the  conflicting  equities,  the  case  presented  is  one 
of  distribution,  and  the  best  course  to  pursue  for  a  speedy  settlement 
of  such  equities  is  not  for  the  court  to  authorize  a  cross-action  to 
foreclose  the  mortgage,  but  to  order  its  receiver  to  sell  the  alleged 
mortgage  property,  free  from  liens  of  every  character,  under  aa 
order  that  all  liens  and  claims  be  transferred  to  the  fund. 
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McBride  &  Denny,  D.  P.  Baldwin,  Mason  &  Latta,  and  Black- 
ledge  &  Thornton,  for  the  appellants. 

Ayres  &  Jones,  Miller,  Winter  &  Elam,  and  ElKott  &  Elliott, 
for  the  appellee. 

*^®2  HADLEY,  J.  This  suit  was  commenced  hy  John  E. 
McGettigan,  receiver  of  the  Premier  Steel  Company  of  Indian- 
apolis, against  the  American  Trust  &  Savings  Bank  of  Chicago 
and  the  Bank  of  Commerce  of  Indianapolis,  as  trustees  of  a 
certain  bond  issue  of  said  steel  company,  Henry  E,  Southwell 
et  al.,  to  cancel  the  mortgage  given  by  the  Premier  Steel  Com- 
pany to  secure  bonds  issued  by  it  to  the  amount  of  three  hun- 
dred thousand  dollars.  The  substance  of  the  complaint,  after 
^^^  certain  formal  allegations,  is  as  follows:  That  the  plaintiff 
was  duly  appointed  the  receiver  of  the  Premier  Steel  Company 
by  the  Marion  circuit  court,  and  was  by  order  of  court  author- 
ized to  bring  this  suit  to  test  the  validity  of  this  mortgage; 
that  on  the  seventh  day  of  July,  1891,  by  a  resolution  of  the 
board  of  directors,  the  president  and  secretary  of  the  Premier 
Steel  Company  were  directed  to  execute  three  hundred  bonds, 
of  one  thousand  dollars  each,  secured  by  mortgage  on  the  prop- 
erty of  the  company,  and  to  disipose  of  them  to  the  best  ad- 
vantage; that  the  bonds,  bearing  date  August  1,  1891,  and  a 
mortgage  to  secure  the  same,  were  signed  by  the  president  and 
secretary,  covering  the  property  of  the  company,  which  is  de- 
scribed in  the  complaint;  that  said  officers  were  not  authorized 
by  said  company  to  pledge  said  bonds  as  collateral  security  for 
loans;  that  the  bonds  and  mortgage  were  signed  by  the  presi- 
dent and  secretary  (a  copy  of  said  mortgage  being  filed  as  a 
part  of  the  complaint,  as  exhibit  "A''),  but  the  bonds  were 
not  sold  or  disposed  of  in  any  way,  and  the  company  there- 
after held  itself  out  as  being  possessed  of  the  property  free 
from  encumbrance,  and  procured  large  loans  and  credits  upon 
the  strength  of  such  representations;  that  on  the  thirteenth 
day  of  July,  1892,  being  then  insolvent,  and  largely  indebted 
for  loans  and  credits  obtained  as  aforesaid,  all  of  which  was 
at  the  time  well  known  to  defendant  Southwell,  and  being  at 
the  time  indebted  to  Southwell  in  the  sum  of  twenty  thousand 
dollars  upon  two  notes  dated  December  21,  1891,  for  ten  thou- 
sand dollars  each,  payable  one  year  after  date,  and  having  ob- 
tained from  Southwell  an  additional  loan  of  thirty  thousand 
dollars  upon  three  notes  of  ten  thousand  dollars  each,  dated 
July  13,  1892,  payable  one  year  after  date,  all  of  said  notes 
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being  indorsed  by  Charles  W.  DePauw,  president,  and  "W.  H. 
Coen,  secretary  and  general  manager,  of  said  company,  there- 
upon said  general  manager  and  said  Southwell  executed  the 
agreement  of  that  date,  which  is  made  a  part  of  the  complaint, 
and  which  is  in  the  following  words:  "This  memorandum  of 
agreement,  made  this  thirteenth  day  of  July,  A.  D.  1892,  be- 
tween the  Premier  Steel  Company  ****  of  Indianapolis,  Indiana, 
and  H.  E.  Southwell  of  Chicago,  Illinois,  witnesseth:  Whereas, 
H.  E.  Southwell  is  now  the  holder  and  owner  of  five  certain 
notes  of  the  Premier  Steel  Company,  for  ten  thousand  dollars 
each,  paj'able  to  the  order  of  C.  W.  DePauw,  and  by  him  in- 
dorsed, payable  one  year  after  date,  two  of  said  notes  being 
dated  December  21,  1891,  and  three  being  dated  July  13,  1892; 
and  whereas,  the  Premier  Steel  Company  has  deposited,  with 
the  American  Trust  &  Savings  Bank  of  Chicago,  three  hundred 
of  its  six  per  cent  gold  bonds,  of  one  thousand  dollars  each, 
payable  twenty  years  after  date,  secured  by  a  mortgage  deed 
on  the  property  of  said  Premier  Steel  Company,  dated  August 
1,  1891,  in  escrow;  now,  it  is  hereby  agreed  between  the  par- 
ties hereto  that  said  bank  shall  continue  to  hold  said  bonda 
and  said  mortgage  deed,  which  deed  has  not  been  filed  of  rec- 
ord, upon  the  following  understanding,  to  wit:  That,  when- 
ever the  owner  of  said  notes  shall  feel  himself  insecure  in  re- 
gard to  the  same,  then,  upon  his  request,  said  bank  shall  file 
said  trust  deed  for  record,  notice  of  said  request  to  be  given 
previously  to  said  Premier  Steel  Company;  otherwise,  said 
bonds  and  trust  deed  to  remain  as  at  present  until  the  pay- 
ment of  said  notes.  It  is  further  agreed  that  if,  at  any  time 
before  the  expiration  of  the  aforesaid  notes,  said  Premier  Steel 
Company  shall  desire  a  further  loan  of  fifty  thousand  dollars^ 
and  said  Southwell  shall  not  be  able  to  furnish  said  amount, 
then  the  said  trust  deed  shall  be  filed  of  record,  and  two  hun- 
dred thousand  dollars  of  said  bonds  shall  be  released  to  said 
steel  company,  the  other  one  hundred  thousand  dollars  remain- 
ing as  security  for  the  aforesaid  notes.  Witness  our  hand  and 
seals  the  day  and  year  above  written.  Premier  Steel  Company, 
by  W.  H.  Coen,  Sec'y  &  Gen'l  Man^r.     H.  E.  Southwell." 

It  is  then  averred  that  such  secretary  and  general  manager 
had  no  sufficient  authority  from  said  company  to  execute  said 
agreement;  that  at  the  time  said  Southwell  well  knew  that  said 
company  was  insolvent,  or  in  danger  of  insolvency;  that  said 
comp-iny  was  largely  in  debt,  and  intended  and  exnected  to  buy 
large  quantities  of  material  upon  credit,  and  •***  to  borrow 
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large  sums  of  money,  and  incur  large  debts,  to  carry  on  its 
business  and  construct  new  and  additional  buildings,  et  cetera, 
all  of  which  improvements  to  said  property  were  by  its  terms 
to  be  covered  by  said  mortgage;  that,  knowing  that  the  busi- 
ness of  said  company  was  largely  carried  on  upon  credit,  and 
that  to  record  the  mortgage  would  injure  the  credit  of  the  com- 
pany and  prevent  it  from  obtaining  credit,  and  knowing  that  it 
was  obtaining  and  was  intending  to  obtain  credit  by  holding 
out  to  the  world  that  its  property  was  free  from  encumbrance, 
said  Southwell  fraudulently  agreed  with  said  company  to  with- 
hold said  mortgage  from  the  record  for  the  purpose  of  permit- 
ting said  Premier  Steel  Company  fraudulently  to  hold  itself 
out  as  being  possessed  of  said  property  free  of  encumbrance; 
that  thereafter  said  company  contracted  large  debts,  borrowed 
large  sums  of  money,  and  obtained  materials  and  property  upon 
credit,  upon  such  representations  that  its  property  was  free 
from  encumbrance,  and  that  such  credits  and  property  could 
not  have  been  obtained  otherwise,  and  that  a  very  large  part 
of  the  indebtedness  of  said  company  now  existing,  to  wit,  more 
than  one  hundred  thousand  dollars,  is  for  loans  and  credits  and 
property  obtained  after  said  agreement  was  made,  and  while  the 
mortgage  was  so  fraudulently  withheld  from  the  record;  that 
the  same  was  so  fraudulently  withheld  until  the  twenty-ninth 
day  of  April,  1893,  a  few  days  prior  to  the  appointment  of  said 
receiver,  when  said  Southwell  caused  said  mortgage  to  be  placed 
on  record;  that  said  bonds  have  never  been  sold  or  in  any  way 
disposed  of,  except  to  place  the  same  in  the  American  Trust 
&  Savings  Bank  aforesaid  as  recurity  for  said  loans  so  made 
from  Southwell;  that  within  a  day  or  two  before  this  receiver 
was  appointed,  said  Charles  "W.  DePauw,  knowing  that  the  re- 
ceiver was  about  to  be  appointed,  took  possession  of  two  hun- 
dred thousand  dollars  of  the  bonds,  and  still  retains  possession 
thereof,  claiming  that  he  is  entitled  to  them  for  the  benefit 
of  the  creditors  of  the  company  upon  whose  paper  he  is  in- 
dorser,  and  that  he  has  made  a  voluntary  assignment  to  the 
Union  Trust  Company  ^^^  of  Indianapolis;  that  said  mortgage 
is  an  apparent  lien  upon  said  real  estate,  and  casts  a  cloud 
upon  the  title  of  the  plaintiff;  that  said  Southwell  claims  that 
he  has  and  holds  a  lien  upon  said  real  estate  prior  and  superior 
to  that  of  the  plaintiff,  and  of  the  creditors  aforesaid  who  gave 
credit  to  said  Premier  Steel  Company  upon  the  understanding 
that  the  property  was  free  from  encumbrance;  that  said  Premier 
Steel  Company  is  insolvent;  that  said  Southwell  ought  not  to 
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be  permitted  to  hold  said  mortgage  as  a  lien  prior  to  the  rights 
of  the  creditors  of  said  company  who  gave  credit  to  said  com- 
pany upon  the  faith  that  said  property  was  unencumbered  as 
aforesaid;  and  that  1;he  said  Charles  W.  DePauw  and  the  Union 
Trust  Company  have  no  rights  to  or  interest  in  said  bonds. 
Prayer,  that  the  mortgage  be  adjudged  void  and  canceled;  and 
that  the  title  of  the  plaintiff  to  the  property  be  quieted  as 
against  any  claim  of  the  defendants,  and  for  all  other  proper 
relief. 

The  separate  demurrers  of  the  American  Trust  &  Savings 
Bank  and  the  Bank  of  Commerce,  trustees,  and  Henry  E. 
Southwell,  to  the  complaint,  were  overruled.  Answers  to  the 
complaint  were  filed,  but,  as  no  question  is  presented  to  this 
court  upon  them,  they  need  not  be  noticed.  The  trustees  filed  ■ 
a  cross-complaint,  in  which  they  joined  in  asking  a  foreclosure 
of  the  mortgage.  To  the  cross-complaint,  the  receiver  filed  his 
separate  answer,  in  five  paragraphs.  The  first  paragraph  of 
answer  covers  substantially  the  same  ground  as  the  complaint. 
The  second  and  third  paragraphs  present  substantially  the  same 
facts  pleaded  in  estoppel.  The  trustees  filed  demurrers  to  each 
the  first,  second,  and  third  paragraphs  of  this  answer.  These 
demurrers  were  overruled. 

The  demurrers  of  appellants  to  the  complaint  call  in  qnes- 
tion  not  only  the  sufficiency  of  the  facts  to  constitute  a  cause 
of  action,  but  also  the  right  of  the  plaintiff  to  maintain  the 
suit:  Pence  v.  Aughe,  101  Ind.  317;  Wilson  v.  Galey,  103  Ind. 
257;  Farris  v.  Jones,  112  Ind.  498. 

*"*''  The  first  assault  made  upon  the  complaint  is  that  the 
plaintiff  cannot  maintain  this  suit  on  behalf  of  all  the  credi- 
tors, as  he  shows  by  his  complaint  one  class  of  creditors  that 
has  no  right  or  equity  that  can  be  asserted  against  the  mort- 
gage. It  is  well  established  that  when  a  court  takes  possession 
of  the  property  of  an  insolvent  corporation,  and  appoints  a 
receiver,  such  receiver  "is  the  arm  of  the  court,**  by  which  it 
administers  the  trust  for  the  benefit  of  the  creditors.  But  the 
court  receives  such  property  impressed  with  all  existing  rights 
and  equities  of  creditors,  and  the  relative  rank  of  claims,  and 
the  standing  of  liens  remains  unaffected  by  a  receivership. 
Every  legal  and  equitable  lien  upon  the  property  of  the  corpo- 
ration is  preserved,  with  the  power  of  enforcing  it:  Gluck  and 
Becker  on  Receivers,  sec.  6;  20  Am.  &  Eng.  Ency.  of  Law,  407; 
Wcerishoffer  v.  North  River  etc.  Co.,  99  N.  Y.  398-402;  Hub- 
bard V.  Hamilton  Bank,  7  Met.  340;  Minchin  v.  Second  Nat. 
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Bank,  36  N.  J.  Eq.  436;  Snow  v.  Winslow,  54  Iowa,  200;  Hale 
V.  Frost,  99  U.  S.  389.  And  it  is  as  much  the  duty  of  a  re- 
ceiver, in  administering  an  estate,  to  protect  valid  preferences 
and  priorities  as  it  is  to  make  a  just  disfribution  among  the 
general  creditors.  He  is  strictly  the  officer  of  the  court,  and 
it  is  his  duty  so  to  conduct  the  business  that  the  interests  of 
all  persons  shall  be  protected.  He  should  not  advocate  the 
cause  of  one  claimant  against  another.  Between  them  he  is 
indifferent,  owing  a  like  duty  to  all,  and  for  that  reason  should, 
as  far  as  possible,  see  to  it  that  each  has  an  equal  opportunity 
to  enforce  his  claim:  Gluck  and  Becker  on  Eeceivers,  sees.  28, 
48;  First  Nat.  Bank  etc.  v.  Barnum  etc.  Works,  58  Mich.  315, 
317;  Attorney  General  v.  Security  Life  Ins.  Co.,  79  N.  Y.  267, 
271.  It  is  true,  as  asserted  by  counsel  for  appellants,  that  the 
right  of  the  receiver  to  bring  this  action  depends  upon  the  right 
of  the  creditors  represented  by  him  to  have  united  in  bring- 
ing it,  if  no  receiver  had  been  appointed.  The  complaint  and 
argument  by  appellee  proceed  upon  the  assumption  that  *"** 
the  appellee,  in  bringing  it,  was  acting  on  behalf  of  all  the 
creditors  to  set  aside  a  fraudulent  mortgage.  In  him  all  the 
creditors  unite.  His  complaint  is  their  joint  complaint,  in 
which  they  seek  to  have  the  mortgage  adjudged  absolutely  void. 
They  do  not  ask  the  court  to  recognize  superior  equities  in  the 
junior  creditors,  and  for  postponement  of  the  mortgage  to  such 
equities,  'but  insist  that,  upon  the  facts  pleaded,  the  mortgage 
should  be  canceled  and  entirely  swept  away,  and  be  held  of  no 
force  and  effect  whatever  as  against  or  in  favor  of  any  one.  If 
the  complaint  shows  that  the  creditors  could  not  join  in  such  a 
complaint,  it  is  bad. 

It  is  a  familiar  rule  of  pleading  that,  when  several  persons 
join  in  an  action,  the  complaint  must  show  a  good  cause  of 
action  in  all,  or  it  is  insufficient  on  demurrer  for  want  of  facts: 
Brown  v.  Critchell,  110  Ind.  31,  35;  Brumfield  v.  Drook,  101 
Ind.  190,  197;  Parker  v.  Small,  58  Ind.  349,  352;  Maple  v.  Beach 
43  Ind.  51,  59. 

We  do  not  doubt  the  receiver's  right  to  maintain  an  action 
to  set  aside  a  mortgage  when  the  facts  pleaded  by  him  show  the 
mortgage  to  be  void,  or  show  it  to  be  voidable  at  the  suit  of  all 
the  creditors.  This  court  has  so  held  (National  State  Bank  v. 
Nat.  Bank,  141  Ind.  352,  50  Am.  St.  Eep.  330),  and  we  are  satis- 
fied that  the  rule  is  correctly  stated  in  that  case.  But  this  com- 
plaint does  not  present  such  a  case.  It  is  alleged  that  the 
Premier  Steel  Company,  being  "insolvent  and  largely  indebted,*' 
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entered  into  the  agreement  of  July  13,  1892.  Being  "insolvent 
and  largely  indebted'*  implies  that  the  steel  company  had  exist- 
ing creditors  when  the  agreement  of  July  13th  was  executed. 
It  also  affirmatively  appears  that  Southwell  became  a  creditor 
for  fifty  thousand  dollars  at  the  time  of  the  agreement,  and  re- 
ceived from  the  company  a  preference  it  had  the  undoubted 
right  to  give. 

It  is  shown  that  the  security  given  was  for  an  adequate  consid- 
eration received — that  Southwell  contributed  to  the  estate  of  the 
debtor  as  much  as  he  took  away — and  it  is  not  shown  how  the 
transaction  in  any  way  injured  the  previous  creditors,  or  could 
operate  to  defraud  them.  The  *^®®  mortgage  was  valid,  as 
against  existing  creditors,  even  though  accompanied  by  an  agree- 
ment that  its  execution  should  be  kept  concealed,  and  that  it 
should  not  be  recorded  within  the  time  prescribed  by  law: 
Hutchinson  v.  First  Nat.  Bank,  133  Ind.  271,  281,  36  Am.  St. 
Eep.  537.  A  receiver,  while  acting  for  a  court  of  conscience, 
must  act  impartially,  and  may  not  sequester  the  security  of  one 
creditor  for  the  benefit  of  others  who  have  no  equity.  The  only 
persons,  if  any,  injured  by  the  alleged  fraud,  were  the  subsequent 
creditors  without  notice;  and  the  receiver  cannot  maintain  an 
action  that  shows  upon  the  face  of  it  that  the  relief  sought  will 
place  the  creditors  having  an  equity  in  a  worse  condition,  and 
the  creditors  having  no  equity  in  a  better  condition,  than  they 
occupied  before  his  appointment. 

The  complaint  presents  facts  indicating  a  controversy  among 
the  creditors  as  to  equities  in  the  debtor's  property.  Its  aver- 
ments are  not  that  the  contract  giving  Southwell  a  security  was 
fraudulent,  or  for  any  reason  invalid,  as  against  prior  creditors, 
but  that  the  agreement  to  withhold  the  mortgage  from  record 
-was  fraudulent  against  those  who  became  creditors  on  the  faith 
that  the  property  was  unencumbered.  It  discloses  a  controversy 
that  cannot  be  fully  adjudicated  in  the  absence  of  the  creditors 
holding  conflicting  equities.  The  case  presented  is  one  of  dis- 
tribution, to  which  all  the  creditors  should  be  made  parties,  and 
permitted  to  implead  each  other,  and  have  their  equities  defined. 
Equity  seeks  the  administration  of  insolvent  estates  by  the 
shortest  and  cheapest  methods  available,  and,  holding  the  estate 
in  custodia  legis,  a  court  of  equity  will  not  clothe  its  receiver 
with  authority  to  sue,  or  permit  a  creditor  to  sue,  and  involve 
the  trust  property  in  litigation,  and  expose  the  estate  to  costs 
and  attorney's  fees,  if  there  is  open  any  other  complete  remedy, 
less  expensive,  and   more  comprehensive   in   its  subjects.    In 
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application  of  this  principle,  it  becomes  obvious  that  the  courts 
below  should  not  have  authorized  the  cross-complainants  to  in- 
stitute their  cross-action  to  foreclose  the  mortgage.  ^^^  It 
goes  but  halfway.  In  it  no  equities  can  be  adjudicated  but 
those  of  parties.  General  creditors  are  not,  and  cannot  be  made, 
parties,  unless  possibly  upon  their  own  application.  It  may  en- 
tail upon  the  estate  heavy  expenditures  for  costs.  It  implies  a 
dispossession  of  the  receiver,  and  sale  by  the  sheriff;  and  it 
seems  clear,  in  the  interest  of  an  economical  administration  of 
the  trust,  and  a  speedy  settlement  thereof,  the  court  should 
order  its  receiver  to  sell  the  alleged  mortgaged  property  free 
from  liens  of  every  character,  under  an  order  that  all  liens  and 
claims  should  be  transferred  to  the  fund.  This  is  but  the  ex- 
ercise of  a  well-recognized  equitable  power,  and  will  bring  all 
the  creditors,  all  the  beneficiaries  of  the  fund,  to  a  contest  in  its 
distribution,  with  ample  opportunity  to  implead  each  other, 
and  receive  a  full  and  complete  adjudication  of  their  equities. 

The  conclusion  we  have  reached  makes  it  unnecessary  to  re- 
view the  alleged  subsequent  errors.  The  judgment  is  reversed, 
with  instructions  to  sustain  appellants'  demurrers  to  the  com- 
plaint, without  leave  to  amend,  and  to  order  a  dismissal  of  the 
consolidated  cross-complaint,  and  for  further  proceedings  in  ac- 
cordance with  this  opinion. 

Bowling,  J.,  was  absent. 


FRAUDULENT  CONVEYANCES— CONSIDERATION.— A  third 
party  may,  even  with  a  knowledge  of  the  failing  circumstances  of  a 
debtor,  buy  property  of  him  upon  a  fair  consideration  actually  paid, 
nnless  he  Is  aware  that  the  debtor  intended  by  the  sale  to  defraud 
his  creditors:  Note  to  State  v.  Mason,  34  Am.  St.  Rep.  396. 

The  Relation  of  Beoelvers  to  Pre-existing:  Ijiens,  and  the  Bemedies 
for  Their  Xinforcement.* 

Nature  of  Receiver's  Possession. — The  object  of  appointing  a  receiver 
Is  to  preserve  the  property  for  the  benefit  of  all  parties  Interested, 
and  this  object  is  sometimes  best  attained  by  continuing  a  business, 
which  will  be  done  where  the  interests  of  all  parties  will  be  best 
preserved  by  doing  so:  Kniclierbocker  v.  McKindley  Coal  etc.  Co., 
172  111.  535,  64  Am.  St.  Rep.  54.  This  is  particularly  true  of  the 
railroad  business :  See  monographic  note  to  Green  v.  Coast  Line  R. 

♦BKFKEENCE  to  MONOGBAPHIC  NOTEa 

Appointment  and  powers  of  receiver  in  creditors'  suit  to  avoid  fraudulent  convey- 
ance: 57  Am.  Dec.  'I5(M53. 

Receiver,  when  and  over  what  property  will  be  appointed:  64  Am.  Dec.  482-495. 

Power  of  courts  to  compel  payment  of  subscriptions,  and  levy  and  payment  of 
assessments,  at  Instance  of  creditors  of  insolvent  corporations:  100  Am.  Dec  652-657, 

Execution  against  properly  in  hands  of  receiver:  2  Am.  St.  Kep.  403,  404. 

Claims  which  take  precedence  over  mortgages  of  railway  and  like  property:  64  Am* 
St.  Kep.  I00-4oa 
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R.  Co.,  54  Am.  St.  Rep.  400-433,  on  claims  which  take  precedence- 
over  mortgages  of  railway  and  like  property.  A  receiver  has  beeib 
detiued  as  an  indifferent  person  between  the  parties  to  a  cause,  ap- 
pointed by  the  court  to  receive  and  preserve  the  property  or  fund : 
In  litigation,  and  receive  its  rents,  issues,  and  profits,  and  apply  or  • 
dispose  of  them  at  the  direction  of  the  court,  when  It  does  not  seemj 
reasonable  that  either  party  should  hold  them:  See  monographic- 
note  to  Cortleyeu  v.  Hathaway,  64  Am.  Dec.  482,  on  when  and  over- 
what  property  a  receiver  will  be  appointed.  The  custody  of  a  re- 
ceiver Is  the  custody  of  the  court;  In  other  words,  the  custody  Is  that, 
of  the  law,  and  Is  exclusive  alike  of  both  parties  to  the  suit.  He- 
slmply  holds  the  property  for  those  ultimately  entitled  to  it:  Pelle- 
tier  v.  Greenville  Lumber  Co.,  123  N.  O.  596,  68  Am.  St  Rep.  837^ 
and  note;  Wildberger  v.  Hartford  Fire  Ins.  Co.,  72  Miss.  338,  4&- 
Am.  St.  Rep.  558;  Morrill  v.  Noyes,  56  Me.  458,  96  Am.  Dec.  486.  A . 
receiver  of  property  appointed  by  a  court  is  not  an  agent,  except  of 
the  court  appointing  him:  Wildberger  v.  Hartford  Fire  Ins.  Co.,  72: 
Miss.  338,  48  Am.  St  Rep.  558;  Brown  v.  Warner,  78  Tex.  543,  22: 
Am.  St.  Rep.  67.  He  is  merely  a  ministerial  officer  of  the  court:: 
Bell  V.  American  Protective  League,  163  Mass.  558,  47  Am.  St  Rep^. 
481;  a  quasi  trustee,  holding  the  fund  for  the  benefit  of  whoever- 
may  eventually  establish  title  thereto:  King  v.  Goodwin,  130  IlL 
102,  17  Am.  St.  Rep.  277.  He  represents  creditors  as  well  as  judg- 
ment debtoi-s.  He  is  a  trustee  for  all  parties,  and  is  bound  to  ap- 
ply the  effects  of  the  debtor  faithfully  to  the  payment  of  the  debts - 
Note  to  Porter  v.  Williams,  59  Am.  Dec.  525. 

Effect   of   Appointing   a   Receiver. — The   title   to   property    is   not" 
changed  by  the  appointment  of  a  receiver:  Bell  v.  American  Pro- 
tective League,  163  Mass.  558,  47  Am.  St.  Rep.  481;  Chase's  Case,  t 
Bland,  206,  17  Am.  Dec.  277.    A  receiver  takes  the  property  subject 
to  existing  Hens  and  equities,  and  his  exclusive  possession  thereof  ' 
does  not  Interfere  with,  or  disturb,  any  pre-existing  Hens,   pref- 
erences, or  priorities.    It  simply  holds  the  property  Intact  until  the- 
relative  rights  of  all  parties  can  be  determined,  and  prevents  ther 
sacrifice  of  assets  by  a  multlpUcity  of  suits  and  executions:  Pelle- 
tler  V.  Greenville  Lumber  Co.,  123  N.  C.  596,  68  Am.  St  Rep.  837;: 
Bates  V.  Wlggln,  37  Kan.  44,  1  Am.  St  Rep.  234;  Chicago  Title  and 
Trust  Co.  V.  Smith,  158  lU.  417;  Lorch  v.  Aultman,  75  Ind.  162;  Hoff- 
man V.  Schoyer,  143  111.  598,  37  111.  App.  455;  Becker  v.  Torrance.  81  N. 
Y.  631,  641;  Talladega  Mercantile  Co.  v.  Jenifer  Iron  Co.,  102  Ala.  259^ 
Ward  V.  Healy,  114  Cal.  191;  Rogers  etc.  Hardware  Co.  v.  Cleveland^ 
Bldg.  Co.,  132  Mo.  442,  53  Am.  St  Rep.  494;  Cortleyeu  v.  Hathaway^ 
11  N.  J.  Eq.  TSQ,  64  Am.  Dec.  478.    So  the  discharge  of  the  receiver, 
and  return  of  the  property  to  tlie  owner,  leaves  the  property  subject 
to  any  claim  or  charge  legally  resting  upon  it;  and  this  may  be 
enforced,  through  appropriate  process,  by  any  court  having  Jurisdic- 
tion: Texas  Pac.  Ry.  Co.  v.  Johnson,  76  Tex.  421,  18  Am.  St  Rep. 
60.    The  appointment  of  a  receiver  does  not  determine  any  right: 
EUlcott  T.  Warford,  4  Md.  80;  and  it  does  not  abate  any  personal 
Am.  Be.  &»..  Vol.  LXXL-» 
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action  pendfus?  aarainst  tlio  debtor:  Wilder  v.  New  Orleans.  87  Fed. 
Rep.  843;  Allen  v.  Olympia  etc.  Power  Co.,  13  Wash.  807.     As  to 
such  an  action,  the  receiver  has  uo  status  in  court  until  made  a 
party  thereto  on  his  own  application,  and  the  plaintiff  has  a  right 
to  proceed  to  final  judgment  without  him:  Wilder  v.  New  Orleans, 
^87  Fed.   Rep.  843.    But,   while  the  appointment  of  a  receiver   is 
not  a  bar  to  suits  brought  against  a  corporation  before  the  bill  for 
the  appointment  of  a  receiver  is  filed,  and  while  the  suits  will  not 
^bate  in  consequence  of  such  appointment,  the  receiver  may  appear 
in,  and  defend,  the  suits,  if  the  interests  represented  by  him  render 
it  proper  or  necessary  to  do  so:  Kittredge  v.  Osgood,  161  Mass.  384; 
for  the  appointment  of  a  receiver,  by  a  court  of  competent  jurisdic- 
tion, secures  to  that  court  the  power  to  control,  at  its  discretion, 
«.ll  controversies  which  affect  the  property  placed  in  his  custody  as 
.such  receiver:  Meredith  Village  Sav.  Banli.  v.  Simpson,  22  Kan.  414. 
"The  power  to  appoint  a  recei^  er  under  an  assignment  for  the  benefit 
ot  creditors  is  not  only  subject  to  all  rights  paramount  to  the  assign- 
ment, but  it  is  also  subject  to  legal  conditions:  First  Nat.  Banli  v. 
Barnum  Wire  Works,  58  Mich.  315,  317. 

Recovery  of  Assets. — It  is  the  duty  of  a  receiver  to  secure  all  the 
assets  available  for  the  payment  of  creditors:  Gushing  v.  Perot, 
175  Pa.  St.  60,  52  Am.  St.  Rep.  835;  Eversmann  v.  Schmidt,  53  Ohio 
St.  174,  53  Am.  St.  Rep.  632;  and  the  receiver  of  a  corporation  may, 
with  the  permission  of  the  court,  do  anything  which  the  corpora- 
tion might  lawfully  have  done  to  make  the  most  out  of  its  assets: 
Pacific  Ry.  Co.  v.  Wade,  91  Cal.  449,  25  Am.  St.  Rep.  201.  As  each 
creditor  of  a  corporation  may  sue,  the  right  is  equal  in  all,  and  the 
Teceiver,  who  represents  all  alike,  is  the  proper  party  to  assert  the 
-common  right  and  pursue  the  common  remedy  for  the  common  bene- 
fit, as  to  all  claims  not  in  suit  at  the  time  of  his  appointment:  Cush- 
ang  V.  Perot,  175  Pa.  St.  06,  52  Am,  St.  Rep.  835.  A  foreign  receiver 
Bias  authority  only  coextensive  with  the  court  appointing  him,  when 
-the  right  of  precedence  or  priority  of  creditors  is  asserted  in  re- 
spect to  property  or  funds  of  a  nonresident  debtor,  which  the  re- 
ceiver has  not  reduced  to  possession:  Catlin  v.  Wilcox  etc.  Plate  Co., 
123  Ind.  477,  18  Am.  St.  Rep.  338.  One  claiming  a  right  to  hold  the 
possession  of  property  as  collateral  security  for  money  loaned  must 
turn  it  over  to  a  receiver,  when  required  by  court  to  do  so,  or 
suffer  the  consequences  of  contempt:  Ex  parte  Tinsley,  37  Tex. 
CJrim.  Rep.  517,  66  Am.  St.  Rep.  818.  A  receiver  may  recover  stock 
«ubscrIptions:  State  v.  Union  Stock  Yards,  103  Iowa,  549;  Cole  v. 
Satsop  R.  R.  Co.,  9  Wash.  487,  43  Am.  St  Rep.  85«;  monographic 
note  to  Germantown  etc.  Ry.  Co.  v.  Fitler,  100  Am.  Dec.  554,  on  the 
power  of  courts  to  compel  the  payment  of  subscriptions,  and  levy 
and  payment  of  assessments,  at  the  instance  of  creditors  of  In- 
solvent corporations;  and  circuit  courts  of  the  United  States  have 
jurisdiction  of  actions  by  the  receivers  of  national  banks  to  collect 
assessments  made  by  the  comptroller,  without  regard  to  the  amount 
Involved:  Brown  v  Smith,  88  Fed.  Rep.  565.    A  receiver  of  one  state 
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may,  by  comity,  sue  In  another:  CaglU  v.  Wooldridge,  8  Baxt.  580, 
35  Am.  Rep.  716;  Whitman  v.  Mast,  11  Wash.  318,  48  Am.  St  Rep. 
874;  Castleman  v.  Templeman,  87  Md.  54G,  67  Am.  St.  Rep.  363; 
Peterson  v.  Chemical  Banlc,  32  N.  Y.  21,  88  Am.  Dec.  298.  A  re- 
ceiver may  maintain  suits  to  set  aside  fraudulent  conveyances  made 
by  the  debtor:  Ward  v.  Petrie,  157  N.  Y.  301,  68  Am,  St.  Rep.  790; 
National  State  Bank  v.  Vigo  Co.  Nat.  Banl<,  141  Ind.  352,  50  Am. 
St.  Rep.  330;  notes  to  Porter  v.  Williams,  59  Am.  Dec.  525;  Chau- 
tauque  Co.  Bank  v.  White,  57  Am.  Dec.  451;  and  a  receiver  ap- 
pointed in  proceedings  supplemental  to  execution  may  sue  to  com- 
pel an  accounting:  Armstrong  v.  McLean,  153  N.  Y.  490;  or  to  avoid 
fraudulent  transfers:  Ward  v.  Petrie,  157  N.  Y.  301,  68  Am.  St.  Rep. 
790.  A  receiver  has  no  right  to  take  property  from  the  possession 
of  a  stranger  to  the  action;  and  an  order  directing  him  to  take  spe- 
cific property  does  not  justify  him  In  taking  it  from  one  claiming 
title  paramount  to  that  of  the  parties  to  the  action:  Havemeyer  v. 
Superior  Court,  84  Cal.  327,  18  Am.  St  Rep.  192;  but  the  court  has 
power  to  proceed,  in  a  summary  way,  to  require  the  delivery  of 
property  to  the  receiver.  This  practice  Is  well  stated  in  Miles  v. 
New  South  etc.  Loan  Assn.,  95  Fed.  Rep.  919,  921. 

Suits  Against  Receivers. — There  seems  to  be  a  preponderance  of  au- 
thority in  favor  of  the  proposition  that  a  receiver  cannot  be  sued 
without  leave  of  the  court  which  appointed  him:  Glover  v.  Thayer, 
101  Ga.  824;  but  the  authorities  on  the  question  are  divided:  See 
Texas  etc.  Ry.  Co.  v.  Cox,  145  U.  S.  593;  Hills  v.  Parker,  111  Mass. 
508,  15  Am.  Rep.  63;  and  extended  note  to  Naglee  v.  Alexandria  etc. 
Ry.  Co.,  5  Am.  St  Rep.  316,  discussing  the  question.  Suing  a 
receiver,  it  has  been  held,  without  leave  of  court,  only  raises  a 
question  of  contempt,  and  does  not  affect  the  right  involved  in  the 
suit:  Chautauque  Co.  Bank  v.  Risley,  19  N.  Y.  369,  75  Am.  Dec. 
347.  But  one  thing  is  clear.  The  possession  of  a  receiver  must  not 
be  disturbed,  except  by  permission  of  the  court  by  persons  having 
adverse,  though  paramount  liens:  Walling  v.  Miller,  108  N.  Y.  173, 
2  Am.  St.  Rep.  400.  Property  in  the  actual  or  constructive  posses- 
sion of  a  receiver  Is  In  custodia  legis,  and  cannot  be  interfered  with 
without  leave  of  court:  Pelletier  v.  Greenville  Lumber  Co.,  123  N.  0. 
596,  68  Am.  St  Rep.  837.  A  receiver's  possession  will  be  protected 
by  the  court:  Albany  City  Bank  v.  Schermerhom,  9  Paige,  372,  38 
Am.  Dec.  551;  Meredith  etc.  Sav.  Bank  v.  Simpson,  22  Kan.  293; 
and  It  is  the  duty  of  the  court  to  do  so,  not  only  against  violence, 
but  against  suits  at  law:  In  re  Day,  34  Wis.  638.  It  may,  there- 
fore, forbid  any  interference,  by  way  of  levy  or  seizure,  with  the 
property  In  the  possession  of  the  receiver:  Woerishoffer  v.  North 
River  etc.  Co.,  99  N.  Y.  398.  A  creditor  cannot  maintain  an  action 
against  a  bank  after  Its  effects  have  been  placed  in  a  receiver's 
hands:  Leathers  v.  Shipbuilders'  Bank,  40  Me.  386.  Neither  a  court 
of  equity  nor  a  receiver  appointed  by  it  Is  exempt  from  the  operation 
of  the  statute  of  limitations:  Laidley  v.  Smith,  32  W.  Va.  387,  25 
Am.  St  Rep.  825;  and,  where  a  receiver  holds  the  property  of  a  cor- 
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poratlon  for  the  benefit  of  all  its  creditors,  the  statute  of  limitations 
does  not  run  in  his  favor  against  claims  not  barred  at  the  time  of  hia 
appointment,  so  long  as  the  trust  is  open  and  continuing,  and  has  not 
been  repudiated  or  denied:  Ludiugton  v.  Thompson,  153  N.  Y.  499. 

Conflict  of  Jurisdiction. — No  court  can  interfere  with  the  custody 
of  property  held  by  another  court  through  a  receiver,  but  may  estab- 
lish by  its  judgment  a  debt  against  the  receivership,  which  must  be 
recognized  even  by  the  court  granting  the  receiver,  and  is  not  open 
to  revision  by  it,  if  the  court  had  jurisdiction  of  the  subject  matter 
and  the  parties.  Such  a  judgment,  however,  merely  establishes  the 
existence  and  extent  of  the  claim;  the  manner  in  which  it  shall  be 
paid  is  under  the  control  of  the  court  which  appointed  the  receiver: 
Gay  V.  Brierfield  etc.  Iron  Co.,  94  Ala.  303,  33  Am.  St.  Rep.  122; 
Dillingham  v.  Russell,  73  Tex.  47,  15  Am.  St.  Rep.  753.  Where  re- 
ceivers of  a  railway  have  been  appointed  by  a  federal  court,  a  judg- 
ment for  a  debt  due  from  them,  recovered  in  a  state  court,  caii 
be  satisfied  only  by  an  application  to  the  court  appointing  the  re- 
ceivers for  an  order  directing  its  payment  in  the  due  order  of  the 
settlement  of  the  affairs  of  the  railway  company:  Irwin  v.  Mc- 
Kechnie,  58  Minn.  145,  49  Am.  St.  Rep.  495.  If  a  bill  is  filed  having 
for  its  object  the  appointment  of  a  receiver  to  take  into  custody  the 
property  of  the  defendant  and  to  pay  and  discharge  all  his  liabilities 
therefrom,  the  jurisdiction  of  the  court  at  once  attaches  to  such 
property,  so  that  no  interference  with  it  on  the  part  of  other  courts 
will  be  allowed:  Reisner  v.  Gulf  etc.  Ry.  Co.,  89  Tex.  656,  59  Am.  St. 
Rep.  84.  If  a  state  court  appoints  a  receiver  for  the  property  of 
an  insolvent  bank,  such  appointment  does  not  prevent  a  federal 
court  from  entertaining  a  suit  to  set  aside  conveyances  to  the  bank, 
as  being  void,  as  against  the  grantor's  judgment  creditors.  Neither 
would  the  receiver's  sale  of  the  property  so  conveyed,  made  after 
such  suit  is  brought,  and  the  possession  by  the  state  court  of  the 
proceeds  of  such  sale,  defeat  the  jurisdiction  of  the  federal  court 
over  the  respective  rights  of  such  creditors  and  the  bank,  although 
It  might  affect  the  nature  and  extent  of  the  remedy:  Bacon  v. 
Harris,  62  Fed.  Rep.  99,  101.  In  some  states,  personal  property 
capable  of  manual  delivery  can  only  be  levied  on  by  the  officer  tak- 
ing actual  possession  of  it;  and  such  property,  of  a  judgment  debtor, 
in  the  hands  of  a  garnishee,  not  being  in  custodia  legis,  by  virtue 
of  writs  of  execution  issued  by  a  state  court,  there  can  be  no  conflict 
of  jurisdiction  because  of  a  suit  in  equity  to  determine  the  rights  of 
all  parties  asserting  claims  to  such  property,  commenced  in  a  federal 
court,  after  the  return  day  of  such  writs,  especially  where  no  facts 
are  alleged  from  which  even  an  inference  can  be  drawn  that  the 
property  is,  or  has  been,  in  custodia  legis,  or  subject  to  any  lien  by 
virtue  of  legal  proceedings:  Chase  v.  Cannon,  47  Fed.  Rep.  674. 
That  an  action  may  be  brought  against  receivers  appointed  by  a 
federal  court,  in  any  state  court  having  jurisdiction  of  the  subject 
matter,  without  asking  leave  of  the  court  which  appointed  them: 
See. Dillingham  v.  Russell,  73  Tex.  47,  15  Am.  St.  Rep.  753;  Erb  v. 
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Popritz,  59  Kan.  264,  08  Am.  St.  Rep.  3G2;  Grant  v.  Buckner,  172 
U.  S.  232,  238;  McNulta  v.  Lockrldge,  137  111.  270,  31  Am.  St.  Rep. 
862,  and  note;  Fordyce  v.  Dixon,  70  Tex.  694;  Central  Trust  Co.  v. 
East  Tennessee  etc.  Ry.  Co.,  59  Fed.  Rep.  523;  HoUlfield  v.  Wrlghts- 
ville  etc.  R.  R.  Co.,  99  Ga.  365.  It  most  be  observed,  however,  that 
the  right  to  sue  a  receiver  appointed  by  a  federal  court  without 
leave  of  the  court  appointing  him  is  granted  by  an  act  of  Congress, 
which  dispenses  with  such  leave:  See  25  U.  S.  Stats.,  c.  866,  sec.  3, 
p.  436;  Ball  v.  Mabry,  91  Ga.  781,  783.  But  the  question  of  the  re- 
ceiver's right  or  authority  to  hold  or  manage  the  property  In  his 
possession,  or  any  part  thereof,  cannot  be  raised  by  such  a  suit. 
Hence,  the  receiver  of  a  corporation,  appointed  by  a  federal  court, 
caunot,  without  leave  of  that  court,  be  sued  in  a  state  court  in 
an  action  the  purpose  of  which  Is  to  take  from  his  hands  or  control 
property  belonging  to  the  corporation  or  held  by  it  under  a  claim  of 
ownership  at  the  time  the  receiver  took  possession:  Hollifield  v. 
Wrightvllle  etc.  R.  R.  Co.,  99  Ga.  365.  Neither  will  a  federal  court 
permit  property  held  by  it  for  the  benefit  of  creditors  and  lienors 
to  be  subjected  to  the  Jurisdiction  of  a  state  court,  and  to  possible 
dismemberment  Thus,  a  suit  was  instituted  in  a  federal  court 
against  a  railroad  company  for  the  purpose  of  marshaling  liens  and 
bringing  its  property  to  a  sale.  The  property,  consisting  chiefly  of 
an  unfinished  roadbed,  was  put  Into  the  possession  of  a  receiver. 
Pending  such  suit,  application  was  made  to  the  federal  court  for 
leave  to  make  the  receiver  a  party  to  a  suit  in  a  state  court,  insti- 
tuted under  a  state  statute,  for  the  purpose  of  condemning  and  ap- 
propriating a  part  of  the  roadbed,  but  the  application  was  denied, 
on  the  ground  that  it  was  the  duty  of  the  court  to  protect  the  prop- 
erty In  its  charge,  and  the  court  directed  that  the  proceedings  for  a 
sale  should  be  hastened.  In  order  that  the  rights  of  all  parties  might 
be  preserved:  Hayes  v.  Columbus  etc.  Co.,  67  Fed.  Rep.  630.  An 
action  of  trespass  cannot  be  maintained  in  a  state  court  against  a  re- 
ceiver appointed,  pendente  lite,  by  a  federal  court,  merely  for  the 
purpose  of  foreclosing  mortgages  on  the  corporate  property  of  a 
railway  company:  Decker  v.  Gardner,  124  N.  Y.  334. 

Remedie*  of  Creditors. — It  Is  a  receiver's  duty,  as  far  as  possible,  to 
■ee  that  each  creditor  has  an  equal  opportunity  to  enforce  his  claim 
against  the  fund  or  property  in  the  receiver's  hands:  In  re  People 
V.  Security  Life  Ins.  etc.  Co.,  79  N.  Y.  267,  271;  and  It  Is  also  his 
duty,  where  he  is  receiver  for  a  corporation,  to  allow  all  claims 
which  he  is  satisfied  are  legal  and  just,  but  no  claim  should  be  al- 
lowed by  him  which  could  not  have  been  recovered  against  the  cor- 
poration either  at  law  or  In  equity:  Attorney  General  y.  Ldfe  etc 
Ins.  Co.,  4  Paige,  224.  After  the  receiver  has  taken  possession,  any 
person  claiming  the  property,  or  any  Interest  therein,  may  present 
his  claim  to  the  court  He  may  be  made  a  party  defendant  to  the 
•nit  in  order  to  establish  his  claim.  Or  he  may  petition  to  have  it 
heard  before  a  master.  Or  he  may,  by  express  permission  of  th« 
court  brine  &  suit  for  the  possession,  care  being  taken  to  protect 
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the  receiver.  But  the  receiver  will  not  be  ordered  to  deliver  the 
property  to  a  claimant  until  his  right  Is  established,  in  one  of  these 
modes:  Morrill  v.  Noyes,  5G  Me.  458,  96  Am.  Dec.  480.  A  creditor 
of  an  insolvent  debtor  may,  by  attachment  or  execution,  acquire  a 
specific  lien  upon  property,  which  will  give  him  a  preference  over 
unsecured  creditors,  on  a  bill  in  equity  subsequently  filed,  but,  after 
the  jurisdiction  of  equity  over  the  assets  has  once  attached,  it  is 
exclusive,  and  no  creditor,  ordinarily,  can  then  pursue  a  legal 
rea.edy  in  such  a  way  as  to  acquire  a  preference:  Roseboom  v. 
Whittaker,  132  111.  81. 

A  claimant,  or  lienor,  who  seeks  relief  In  equity  against  receivers, 
should.  In  accordance  with  the  more  commonly  recognized  practice, 
proceed  by  a  petition,  application,  or  motion  in  the  cause  in  which 
the  receivers  were  appointed:  Porter  v.  Kingman,  126  Mass.  141; 
Rockwell  V.  Portland  Sav.  Bank,  31  Or.  431,  435;  Pacific  Ry.  Co.  v. 
Wade,  91  Cal.  449,  25  Am.  St.  Rep.  201 ;  Smith  v.  Effingham,  2  Beav. 
232,  235.  Contra,  that  pre-existing  liens  may  be  enforced  independ- 
ently of  leave  of  court,  see  the  well-considered  case  of  Petaluma 
Sav.  Bank  v.  Superior  Court,  111  Cal.  488;  and  subdivision,  "Di- 
vorce," infra.  Thus,  when  a  judgment  creditor  of  an  insolvent  cor- 
poration, whose  lien  Is  superior,  not  only  to  the  claims  of  all  Its 
other  creditors,  but  even  to  the  original  title  of  the  corporation  it- 
self. Is  prejudiced  by  having  a  receiver  put  in  his  way,  his  remedy 
is  by  a  petition  and  motion  in  the  cause:  Pelletier  v.  Greenville  Lum- 
ber Co.,  123  N.  C.  596,  68  Am.  St.  Rep.  837.  And  where  a  receiver 
has  been  appointed  of  the  property  of  an  insolvent  corporation,  a 
general  creditor,  having  a  lien  thereon,  has  a  right  to  intervene  and 
contest  the  validity  and  priority  of  other  claims  or  asserted  liens: 
Franklin  Nat.  Bank  v.  Whitehead,  149  Ind.  560,  63  Am.  St.  Rep.  302. 

If  a  receiver  is  appointed  by  a  federal  court,  in  a  suit  where  it 
has  plenary  jurisdiction  of  the  subject  matter,  the  court  has  juris- 
diction of  the  res,  and,  through  the  receiver,  may  take  possession 
of  it  without  regard  to  whether  all  claimants  are,  or  are  not,  before 
It  as  parties.  If  it  authorizes  the  receiver  to  take  possession,  the 
remedy  of  a  stranger  to  the  proceedings,  who  claims  title  to  a  part 
of  the  property.  Is  by  Intervention  In  tne  suit  before  the  federal 
court.  He  cannot  maintain  trespass  against  the  receiver,  on  the 
ground  that  he  was  not  made  a  party  to  the  suit,  for  the  court's 
order,  In  such  a  case.  Is  not  void.  If  one,  by  intervention  in  a  court 
of  equity,  asserts  a  right  to  property,  of  which  the  court  has  juris- 
diction, he  makes  himself  a  party  to  the  suit  and  cannot  prosecute 
his  right  in  any  other  forum.  It  may  also  be  said  here  that  the 
sequestration  of  property,  the  subject  matter  of  a  suit  in  equity,  for 
the  purpose  of  preserving  it,  in  its  Integrity,  pending  the  making 
of  future  orders  in  reference  to  it,  or  pending  the  suit,  is  within  the 
inherent  jurisdiction  of  the  court.  The  sequestration  Is  in  rem, 
drawing  the  property  into  the  custody  and  control  of  the  court,  and 
binds  the  property,  though  there  may  not  be  jurisdiction  of  all  the 
persons  having  rights  or  interests  in  it:  Steele  v.  Walker,  115  Ala. 
485,  67  Am.  St.  Rep.  62. 
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If  property  In  the  hands  of  receivers  Is  claimed  by  strangers  to- 
the  suit  in  which  the  receivers  were  appointed,  the  approved  pro- 
cedure Is  to  file  a  petition,  asking  for  the  court's  order  on  the  re- 
ceivers to  deliver  the  property:  Winchester  v.  Davis  Pyrites  Co.,  67' 
Fed.  Rep.  45.  The  practice  is  the  same  whether  the  title  Is  claimed.^ 
by  way  of  mortgage,  judgment,  or  otherwise.  A  pre-existing  lieni 
cannot  be  enforced  against  an  estate  after  it  has  passed  into  a  re- 
ceiver's hands,  without  leave  of  the  court.  Thus,  a  party  holding  a. 
judgment,  which  Is  a  prior  lien  upon  the  property,  if  desirous  of 
enforcing  It  against  the  estate,  after  it  has  been  talien  into  the  care- 
and  custody  of  the  court,  to  abide  the  final  determination  of  the 
litigation,  and  pending  that  litigation,  must,  the  same  as  a  mort- 
gagee, first  obtain  leave  of  the  court  for  this  purpose.  The  court 
will  then  direct  a  master  to  inquire  into  the  circumstances,  whether 
it  is  an  existing  unsatisfied  demand,  or  as  to  the  propriety  of  the^ 
lien,  et  cetera,  and  take  care  that  the  fund  be  applied  accordingly  r 
Wiswall  V.  Sampson,  14  How.  52,  66.  The  proper  practice  for  one 
having  a  claim  against  funds  In  the  hands  of  a  receiver  is  to  ap- 
ply, by  petition,  to  the  court  appointing  the  receiver,  setting  forth. 
his  claim,  and  grounds  of  complaint.  If  any.  The  court  will  then 
direct  him  to  be  examined,  pro  Interesse  suo,  before  a  master,  and 
If,  upon  auditing  his  claim,  the  court  finds  it  to  be  a  just  one,  it 
will  direct  the  receiver  to  pay  it  without  litigation,  but  if  the  court 
finds  the  claim  to  be  a  doubtful  one,  it  will  give  the  claimant  leave- 
to  prosecute  It  before  some  competent  court.  And  the  practice  is- 
the  same  whether  the  claim  is  or  is  not  a  prior  lien  upon  the  prop- 
erty In  the  hands  of  the  receiver:  Kennedy  v.  Railroad  Co.,  3  Fed> 
Rep.  97;  Thompson  v.  Scott,  4  Dill.  508,  510;  Wiswall  v.  Sampson,  14= 
How.  52,  65. 

An  objection  that  a  court  has  no  jurisdiction  to  appoint  receiv- 
ers for  any  other  property  of  a  corporation  than  that  upon  whiclk 
the  complaining  creditors  claim  a  lien,  should  be  taken  in  limine,, 
and  is  waived  If  not  made  until  after  a  decree  authorizing  the  re- 
ceivers to  sell  all  of  the  corporate  property:  Temple  v.  Glasgow,  80 
Fed.  Rep.  441,  444.  General  creditora  of  either  an  individual  or 
a  coi'poration  who  have  no  judgment  or  other  liens  upon  a  debtor's- 
property,  have  no  standing  In  equity  to  Interfere  with  the  debtor's- 
possesslon  of  his  property:  Temple  v.  Glasgow,  80  Fed.  Rep.  441,. 
444.  This  rule,  and  the  exceptions  to  It,  are  fully  discussed  and  ex- 
plained in  Holllns  v.  Brierfield  etc.  Iron  Co.,  150  U.  S.  371.  But,, 
if  a  party  has  obtained  judgment  in  a  state  court,  and  has  issuecb 
execution,  without  being  able  to  enforce  payment  thereof,  he  Is  en- 
titled, upon  return  of  the  execution  unsatisfied,  to  Invoke  the  aid  of 
a  court  of  equity,  either  state  or  federal,  sitting  in  the  same  state,, 
of  otherwise  competent  jurisdiction,  for  the  enforcement  of  his; 
rights;  and,  therefore.  If  the  amount  Involved  Is  sufficient,  and  the 
citizenship  of  the  adversary  parties  is  diverse,  he  may  file  a  bill 
In  a  court  of  the  United  States  for  the  purpose  of  attacking  con- 
veyances of  property,  which  prevent  the  levy  of  an  execution  in  the- 
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law  action:  Bacon  v.  Harris,  62  Fed.  Rep.  99,  102.  And,  with  re- 
spect to  satisfying  liens,  tlie  general  rule  is,  that  wherever  prop- 
erty, subject  to  a  lien,  has  been  brought  within  the  domain  of  a 
-court  of  equity,  and  a  receiver  of  it  is  appointed,  the  rents  and 
^profits  in  the  hands  of  the  receiver  will  be  applied,  along  with  the 
» corpus  of  the  fund,  to  satisfy  the  lien,  after  paying  charges,  such 
ias  taxes  and  insurance:  Shepherd  v.  Pepper,  133  U.  S.  626,  647;  Tal- 
'ladega  Mercantile  Co.  v.  Jenifer  Iron  Co.,  102  Ala.  259. 

If  a  creditor,  who  files  a  bill  to  obtain  a  decree  of  insolvency, 
;and  the  appointment  of  a  receiver  against  a  banlirupt  corporation 
-wishes  to  attaclc  the  validity  of  a  co-creditor's  claim,  it  should  be 
•-done  upon  proceedings  had  before  the  receiver  on  the  question  of 
the  distribution  of  assets.    An  attacl£  of  that  kind  has  no  place  in 
such  a  bill,  and  to  malse  it  in  that  way  is  improper  practice:  Con- 
solidated Coal  Co.  V.  National  State  Banls,  55  N.  J.  Eq.  800,  804. 
-Collusion  between  the  parties  to  a  suit  does  not  deprive  an  inter- 
Tenor  of  his  right  to  appear  and  be  heard,  where  the  court  has  talien 
cactual  possession  of  property  by  a  receiver,  and  to  have  his  rights 
an  the  property  ascertained  and  awarded  to  him.    Thus,  if  inter- 
vening  petitions  are  filed  in  a  coiu't  of  equity,  asserting  liens  up- 
on, or  interests  in,  property  which  the  court,  in  the  original  suit, 
placed  in  the  hands  of  a  receiver,  the  court  may  retain  Jurisdic- 
tion of  such  interventions,  after  it  appears  that  the  original  suit 
'was  colluslvely  brought,  and  should  have  been  dismissed  at  its  com- 
viencement  had  the  facts  then  been  made  to  appear:  Electrical  Sup- 
ply Co.  V.  Put-in-Bay  Waterworks  etc.    Co.,  84  Fed.  Rep.  740.     A 
-creditor,  upon  a  proper  case  made  by  petition,  may  be  permitted  to 
icome  In  and  prove  his  debt  at  any  time  while  the  fund,  or  any  part 
'thereof,  is  under  the  control  of  the  court,  although  the  time  lim- 
ited by  the  master  for  the  creditors  to  come  in  and  prove  their  debts 
lias  expired:  In  re  People  v.  Security  Life  Ins.  etc.  Co.,  79  N.  Y. 
267,  271.    For  the  application  of  this  rule  to  claimants  having  statu- 
tory liens  against  railway  property,  see  note  to  Green  v.  Coast  Line 
R.  R.  Co.,  54  Am.  St.  Rep.  413.    As  a  promise  to  answer  for  the 
-adebt  of  another  is  void,  unless  made  upon  some  new  consideration 
<of  benefit  accruing  or  moving  directly  to  the  promisor,  it  follows 
■■■that  a  promise  by  a  corporation,  in  consideration  that  the  lienholder 
will  permit  property  subject  to  the  lien  to  be  sold,  and  the  pro- 
<ceeds  to  be  used  In  the  business  of  the  receivership,  to  pay  such 
ilienholder  the  amount  of  his  lien,  Is  not  enforceable,  because  no 
sbenefit  or  advantage  accrues  to  the  receiver:  Bray  v.  Parcher,  80 
Wis.  16,  27  Am.  St.  Rep.  17.    The  rule  of  practice  which  requires 
all  creditors,  seeking  to  enforce  their  claims  against  property  in  the, 
Jbands  of  a  receiver,  to  apply  for  relief  by  petition  to  the  court  in 
which  the  receiver  Is  acting,  applies  to  all  cases  of  damages  to  per- 
sons or  property,  whether  occasioned  prior  or  subsequent  to  the  ap- 
pointment of  the  receiver,  and,  by  leaving  all  questions  relating  to 
liability  of  receivers  in  the  hands  of  the  court  appointing  them,  per- 
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sons  having  claims  against  an  insolvent  corporation  or  its  receiver, 
are  not  deprived  of  a  constitutional  right  of  a  trial  by  jury,  for  It  la 
a  fundamental  principle  that  the  right  of  trial  by  jury,  considered 
as  an  absolute  right,  does  not  extend  to  cases  of  equity  jurisdic- 
tion: Pacific  Ry.  Co.  v.  Wade,  91  Cal.  449,  25  Am.  St.  Rep.  201.  If 
a  creditor  fails  to  avail  himself  of  an  order  of  court,  which  directs 
the  receiver  of  an  insolvent  institution  to  distribute  money  in  his 
hands  as  such  receiver,  the  creditor  does  not  thereby  acquire  a  lien 
upon  the  remaining  assets,  such  as  unpaid  dividends,  for  his  pro 
rata  share  In  such  fund.  If  the  order  is  not  obeyed,  the  remedy 
of  the  injured  party  is  by  an  application  to  the  court  which  made 
the  order,  and  not  by  way  of  a  lien  upon  the  remaining  assets: 
Rockwell  V.  Portland  Sav.  Bank,  31  Or.  431,  435. 

Pre-existing  Liens,  Generallj/ — Priority. — Jurisdiction  to  enforce 
liens  is  concurrent  in  law  and  equity:  Ford  v.  Sproule,  2  A.  K. 
Marsh.  528,  12  Am.  Dec.  439.  Under  the  code  of  North  Carolina, 
one  who  cuts  timber  and  manufactures  it  into  lumber  for  a  corpo- 
ration, before  a  receiver  is  appointed  therefor,  has  the  right  to  re- 
tain possession  of  the  lumber  until  his  lien  Is  discharged  by  pay- 
ment: Huntsman  v.  Linville  River  Lumber  Co.,  122  N.  C.  583,  586. 
But  it  must  be  observed  that  simple  contract  cre<litors  have  no 
lien  on  the  property  of  their  debtor.  Such  creditors  of  a  coriwra- 
tion,  whose  claims  have  not  been  reduced  to  judgment,  and  who 
have  no  express  lien  on  its  property,  have  no  standing  In  a  federal 
court  of  equity,  to  obtain  the  seizure  of  their  debtor's  property,  and 
its  application  to  the  payment  of  their  debts;  and  this,  notwithstand- 
ing a  statute  of  the  state  may  authorize  such  a  proceeding  in  the 
courts  of  the  state,  for  the  line  of  demarcation  between  equitable 
and  legal  remedies  In  the  federal  courts  cannot  be  obliterated  by 
state  legislation.  A  simple  creditor  of  a  corporation  does  not  ac- 
quire any  lieu  on  Its  property,  nor  is  any  direct  trust  Impressed 
thereon,  by  the  fact  that  the  corporation  is  insolvent,  or  has  executed 
an  illegal  trust  deed,  or  has  failed  to  collect  in  full  all  stock  sub- 
scriptions. Nor  would  all  taken  together  have  that  effect:  HoUins 
v.  Brierfleld  etc.  Iron  Co.,  150  U.  S.  371.  It  follows  that  where  a 
claimant,  a  contract  creditor,  has  no  lien,  the  receiver  cannot  prop- 
erly be  required  to  pay  his  claim,  until  the  lienholders  have  been 
satisfied;  and  he  must  then  share  pro  rata  with  the  general  credit- 
ors. Otherwise,  the  payment  of  the  claim  would  give  a  preference 
to  such  indebtedness  over  the  lienholders,  and  this  is  permissible 
only  In  a  few  well-defined  cases:  Union  etc.  Trust  Co.  v.  Southern 
etc.  Motor  Road  Co.,  49  Fed.  Rep.  2G7. 

The  appointment  of  a  receiver  vests  In  the  court  no  absolute  con- 
trol over  the  property,  and  no  general  authority  to  displace  vested 
contract  liens.  In  a  few  specified  and  limited  cases,  unsecured 
claims  are  entitled  to  priority  over  mortgage  debts,  but  It  does  not 
follow  that  a  court  appointing  a  receiver  acquires  power  to  give 
ench  preferences  to  any  general  and  unsecured  claims.    It  bas,  «p- 


362  American  etc.  Bank  v.  McGettigan.      [Indiana, 

parently,  sometimes  been  assumed  that  a  court  appointing  a  re- 
ceiver could  rightfully  burden  the  mortgaged  property  for  the  pay- 
ment of  any  unsecured  indebtedness;  and  some  coiirts,  it  seems, 
have  conditioned  the  appointment  of  a  receiver  upon  the  payment 
of  all  unsecured  indebtedness  in  preference  to  mortgage  liens  sought 
to  be  enforced,  but  this  is  destructive  of  the  sacredness  of  contract 
obligations,  and  is  not  justified  by  the  law:  Central  Trust  Co.  v. 
Thurman,  94  Ga.  735.  With  respect  to  this  limited  class  of  claims. 
In  the  case  of  insolvent  corporations,  whose  estates  are  in  the  hands 
of  receivers,  McCormick,  circuit  judge,  delivering  the  opinion  of 
the  court,  in  Mercantile  Trust  Co.  v.  Southern  States  etc.  Timber 
Co.,  86  Fed.  Rep.  711,  says:  "There  are  always,  to  a  greater  or  less 
extent,  certain  claims  against  such  an  estate,  having  sometimes  a 
legal  lien,  and  often  only  an  equitable  right  of  such  a  high  char- 
acter that  the  court  of  administration  will  not  defer  their  payment 
until  the  full  administration  of  the  estate,  but  will  require  their 
prompt  payment,  even  if  It  becomes  necessary  to  expose  a  portion 
of  the  property  to  sale  for  that  purpose  before  a  final  hearing  Is 
reached.  Of  such  claims  are  public  taxes,  and  unpaid  charges  for 
labor  and  material,  and  the  necessary  supplies  furnished  for  the 
preservation  or  operation  of  the  estate  within  a  reasonable  time 
next  before  its  seizure  by  the  court  of  equity."  And,  concerning 
this  limited  class  of  claims  against  railroad  property  in  the  hands 
of  receivers,  Lurton,  circuit  judge,  delivering  the  opinion  of  the 
court,  says,  in  Central  Trust  Co.  v.  East  Tennessee  etc.  R.  R.  Co., 
80  Fed.  Rep.  624,  628:  "From  these  cases  it  may  be  deduced  that, 
in  respect  of  railroad  mortgages  there  is  an  implied  agreement  that 
all  proper  operating  expenses  of  such  companies,  while  under  the 
control  of  the  mortgagors,  are  to  be  paid  out  of  current  receipts,  and 
that  any  diversion  of  such  income,  by  which  current  operating  ex- 
penses are  left  unpaid,  is  a  misappropriation  of  the  income,  and 
upon  a  proper  showing  the  mortgagees  receiving  the  benefit  will 
be  required  to  reimburse  the  fund  applicable  to  the  payment  of  these 
'debts  of  the  income'  to  the  extent  of  the  diversion.  It  may  fur- 
ther be  deduced  that,  independently  of  any  diversion,  the  necessary 
operating  expenses  of  a  mortgaged  railroad,  constituting  a  first 
charge  upon  the  income  while  under  the  control  of  the  mortgagor, 
will  continue  to  be  a  charge  upon  the  income  under  a  receivership, 
and,  if  necessary,  upon  the  corpus  of  the  px'operty.  This  latter 
equity  is  supposed  to  arise  from  the  nature  of  the  public  duties 
resting  upon  such  companies,  and  upon  the  necessity  of  such  ex- 
penditures in  preserving  the  property  as  a  going  concern  for  the 
ultimate  benefit  of  the  mortgage  creditors.  The  debts  entitled  to 
displace  contract  liens  must,  in  the  nature  of  this  latter-mentioned 
equity,  be  such  as  were  incurred  in  the  necessary  operating  ex- 
penses, and  constitute  but  a  limited  class,  fairly  defined  by  the  cases 
we  have  cited.  Debts  of  this  class  must  be  such  as  were  created 
shortly  before  the  receivership,  and  contracted  under  circumstances 
reasonably  indicating  a  reliance  upon  a  proper  application  of  the 
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current  Income  to  their  payment"  Compare  the  extended  note  to 
Green  v.  Coast  Line  etc.  R.  R.  Co.,  54  Am.  St.  Rep.  400-433,  wherein 
this  subject  is  discussed.  See,  also,  Jones  v.  Arena  Pub.  Co.,  171 
Mass.  22.  The  following  illustrations  will  show  that  a  demand, 
though  not  a  pre-existing  or  prior  lien,  may  be  allowed  as  a  pre- 
ferred claim  by  reason  of  its  superior  equity. 

Claims  against  an  irrigation  company  for  materials  furnished  and 
services  performed  in  the  operation  of  the  company's  business,  and 
which  were  essential  to  Its  operation,  and  to  the  preservation  of 
Its  property,  are  preferred  on  the  appointment  of  a  receiver,  and 
upon  the  gi'ound  of  a  superior  equity,  over  a  prior  mortgage  of  the 
company's  property:  Atlantic  Trust  Co.  v.  Woodbridge  etc.  Irr.  Co., 
86  Fed.  Rep.  975.  Payment  of  the  costs  and  expenses  of  a  receiver- 
ship will  not  be  deferred  to  the  payment  of  pre-existing  liens,  where 
the  assets  are  insufficient  to  pay  them  and  the  expenses  of  the  re- 
ceivership. The  compensation  of  the  receiver  should  be  paid  from 
the  fimds  in  his  hands:  Gallagher  v.  Gingrich,  105  Iowa,  237.  Un- 
paid rentals  for  part  of  a  line  of  railroad,  a  lease  of  which  has  been 
adopted  by  the  receiver,  should  be  paid  as  an  operating  expense; 
and,  if  the  receiver  cannot  obtain  money  to  do  so,  it  is  proper  for 
the  court,  on  a  final  decree,  to  declare  the  unpaid  rentals  to  be  a 
first  lien  on  the  property,  and  direct  that  they  shall  be  paid  with 
interest,  as  a  "preferential  lien,"  out  of  the  proceeds  of  the  sale: 
Central  Trust  Co.  v.  Continental  Trust  Co.,  86  Fed.  Rep.  517.  So, 
if  the  receiver  of  a  corporation  pays  taxes  on  the  corporate  realty, 
and  interest  upon  a  mortgage  thereon,  he  is  entitled  to  a  lien  there- 
for, which  is  superior  to  that  of  a  second  mortgagee,  or  of  execu- 
tion creditors  of  the  mortgagor:  Dummer  v.  Smedley,  110  Mich.  466, 
478. 

On  the  other  hand,  where  a  bill  is  filed  In  equity  far  the  appoint- 
ment of  a  receiver  to  talce  possession  of  the  property  of  a  oorporation 
and  distribute  its  funds  among  its  creditors,  and  work  has  been  done 
In  pursuance  of  a  contract  with  the  corporation,  made  before  the  fil- 
ing of  the  bill,  there  Is  no  reason  why  a  claim  for  such  work  should 
have  priority,  when  it  was  not  done  at  the  receiver's  request,  nor  for 
the  purpose  of  "aiding  the  court  either  in  keeping  the  biislness  alive 
or  administering  the  assets  of  the  coriwration":  Jone8  v.  Arena  Pub. 
Co.,  171  Mass.  22,  29.  So,  a  proceeding  for  the  appointment  of  a  re- 
ceiver for  a  coal  and  iron  company,  which  operates  a  short  railroad 
line  in  connection  with  Its  mines,  should  not  be  treated  as  a  railroad 
receivership,  so  as  to  give  precedence  to  claims  for  supplies  fur- 
nished in  the  conduct  of  the  business,  a  few  months  previous  to  the 
appointment  of  the  receiver.  The  reason  for  this  Is  that  the  es- 
sential element  of  a  railroad  receiverahip,  the  maintenance  of  the 
operation  of  the  road  for  the  benefit  of  the  public,  is  lacking:  Man- 
hattan Trust  Co.  V.  Seattle  etc.  Iron  Co.,  19  Wash.  493.  508.  A 
claim  for  attorney's  fees  should  be  paid  out  of  the  funds  in  the  re- 
ceiver's hands,  though  the  services  of  the  attorney  were  rendered 
subsequently  to  the  appointment  of  the  receiver,  if  they  were  for 
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the  benefit  of  the  creditors,  and  to  the  interest  of  the  fund  brought 
into  court:  Burden  etc.  Sugar  Refining  Co.  v.  Ferris  Sugar  Mfg.  Co., 
87  Fed.  Rep.  810.  But  the  fact  that  an  attorney's  services  in  re- 
ducing the  claim  of  a  prior  lienholder  incidentally  benefited  all  sub- 
sequent lienholders  is  no  ground  of  priority,  in  the  absence  of  any 
contract  of  employment  by  them:  Bound  v.  South  Carolina  Ry.  Co., 
51  Fed.  Rep.  58.  Compare  Ross  v.  American  etc.  Ins.  Co.,  56  N.  J. 
Eq.  41. 

There  can  be  no  difllculty  In  ascertaining  what  are  prior  liens 
and  encumbrances,  where  all  of  them  are  matters  of  record,  and  it 
is  the  duty  of  receivers  to  settle  priorities.  A  bill  to  settle  the  va-;, 
lidity  and  priority  of  claims  and  encumbrances  upon  the  property 
of  an  incorporated  company,  cannot  be  maintained  by  a  creditor 
thereof,  after  the  appointment  of  receivers.  It  is  the  duty  of  the 
receivers,  in  settling  priorities,  to  decide  upon  the  validity  of  claims 
against  the  company:  Smith  v.  Trenton  etc.  Falls  Co.,  4  N.  J.  Eq. 
505,  510.  If  receivers  have  all  the  property  in  their  hands,  under 
order  of  the  court,  for  whomsoever  It  may  be  found  to  belong,  and 
all  proceedings  are  required  to  be,  and  are  had  in  the  cause,  for 
the  purpose  of  ascertaining  the  rights  of  all  claimants,  and  how  the 
property  should  be  decreed  to  be  disposed  of  or  distributed  by  the 
receivers,  it  Is  not  material  whether  they  are  technically  made  par- 
ties to  every  proceeding  for  establishing  rights  to  the  property  or 
not.  They  are,  in  effect,  parties  to  all  proceedings  touching  the 
property  in  their  hands,  as,  in  their  nature,  the  proceedings  are  in 
rem.  When  a  question  arises  as  to  what  property  is  covered  by  a 
first  and  a  second  mortgage,  as  against  each  other,  in  a  proceeding 
to  foreclose  the  mortgages,  and  where  the  same  corporation  ia 
trustee  in  both  mortgages,  representative  bondholders  under  each 
mortgage  should  be  permitted  to  become  parties,  and  properly  liti- 
gate the  question:  Grand  Trunk  By.  Co.  v.  Central  Vermont  R.  R. 
Co.,  88  Fed.  Rep.  622,  624,  625. 

A  receiver  appointed  in  a  suit  to  foreclose  a  mortgage  on  lands, 
which  mortgage  does  not  expressly  cover  rents  and  profits,  does 
not,  under  a  statute  authorizing  the  appointment  of  a  receiver 
where  mortgaged  property  is  In  danger  of  being  lost,  acquire  any 
right  to  growing  crops,  gathered  prior  to  the  decree  of  foreclosure: 
liocke  V.  Klunker,  123  Cal.  231.  If  a  receiver  has  been  appointed 
for  a  company,  and  the  court  orders  him  to  perform  the  company's 
contracts,  creditors  to  whom  money  Is  due  upon  speculative  con- 
tracts, partially  performed,  are  not  entitled,  under  such  order,  to 
a  lien  therefor,  prior  to  that  of  mortgage  creditors.  *  The  interests 
of  all  parties  oftentimes  will  be  promoted  by  going  on  with  con- 
tracts partially  completed,  but  this  does  not  change  the  relations 
of  the  secured  and  unsecured  creditors  to  each  other  and  to  the 
property:  Olyphant  v.  St.  Louis  etc.  Steel  Co.,  28  Fed.  Rep.  729,  732. 
The  question  of  priority  between  those  holding  pre-existing  liens  on 
property  In  the  hands  of  a  receiver,  may  be  left  open  to  be  settled 
by  another  suit,  <x  upon  a  proceeding  taken  to  distribute  the  as- 
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Bets  obtained  by  the  receiver  from  a  sale  made  under  order  of  the 
court:  Kane  v.  Lodor,  56  N,  J.  Eq.  268,  272. 

An  order  of  court,  authorizing  a  receiver  to  borrow  a  certain  sum 
of  money  for  a  continuance  of  the  business  in  the  hands  of  a  re- 
ceiver, and  malting  the  amount  a  first  lien  on  the  assets  in  the  re- 
ceiver's hands,  does  not  preclude  the  court  from  making  subsequent 
similar  orders  to  borrow  additional  sums,  and  maliing  them  prior 
liens.  Hence,  if  certain  claims  were  liens  on  the  assets  before  his 
appointment,  an  order  authorizing  him  to  make  such  claims  "pre- 
ferred claims,  upon  said  claimants  releasing  their  mortgages  to  se- 
cure the  same,"  to  rank  next  to  those  "who  may  loan  the  receiver 
money  to  carry  on  the  business,  and  to  manufacture  the  materials 
on  hand,"  and  further  authorizes  the  receiver  to  borrow  a  certain 
sum  for  that  purpose,  making  It  a  "prior  claim  for  the  articles  man- 
ufactured and  the  notes  received  for  the  sale  thereof,"  does  not  pre- 
clude the  court,  after  such  mortgages  are  released,  from  making  sub- 
sequent orders  for  the  receiver  to  borrow  additional  sums,  and  mak- 
ing such  sums  liens  prior  to  the  liens  of  such  mortgages:  Blythe  r. 
Gibbons,  141  Ind.  332,  344.  If  a  receiver,  appointed  by  a  court, 
brings  a  suit  In  equity  therein,  against  persons  who  claim  to  have 
pre-existing  liens  on  real  estate  In  the  receiver's  possession  by  vir- 
tue of  his  trust,  to  have  the  rights  of  such  defendants.  In  respect 
to  such  liens,  determined,  and.  If  adjudicated  In  their  favor,  paid 
out  of  the  proceeds  of  a  sale  of  such  realty,  the  court  may  make  an 
interlocutory  order  requiring  the  defendants  to  release  their  liens, 
and  setting  apart,  to  be  paid  into  court,  out  of  such  proceeds,  a  suffi- 
cient sum  to  discharge  such  liens,  if  they  shall  be  established  to 
be  prior  in  right  to  the  claims  of  the  plaintiff:  De  Visser  v.  Black- 
stone,  6  Blatchf.  235.  If  the  claims  of  general  creditors  of  a  corpo- 
ration have  been  adjudged  to  have  priority  over  the  claims  of  bond- 
holders, who  are  secured  by  a  trust  deed,  they  do  not  relinquish 
their  priority  over  the  bondholders,  by  inviting  certain  other  credit- 
ors to  come  In  and  participate  on  paying  them  a  percentage,  par- 
ticularly where  there  was  no  Intention  of  relinquishing  such  prior- 
ity, and  the  claims  of  such  general  creditors  would  have  been  paid 
In  full,  even  If  such  other  creditors  had  been  allowed  to  participate: 
Manhattan  Trust  Co.  v.  Seattle  etc.  Iron  Co.,  19  Wash.  493,  507. 

Attachment— After  the  appointment  of  a  receiver,  the  property  to 
which  the  receivership  relates  is  In  the  custody  of  the  law,  even  be- 
fore he  qualifies,  so  as  to  exempt  it  from  the  levy  of  an  attach- 
ment; and  such  levy  can  confer  no  right  or  lien  on  the  attachment 
creditor  or  on  those  claiming  under  him:  Texas  etc.  Ry.  Co.  v.  Lewis, 
81  Tex.  1,  26  Am.  St  Rep.  776;  State  v.  Ellis,  45  La.  Ann.  1418;  Pond 
V.  Cooke,  45  Conn.  126,  29  Am.  Rep.  668;  Chicago  etc.  Ry.  Co.  v. 
Keokuk  etc.  Packet  Co.,  108  111.  317,  48  Am.  Rep.  557;  Atlas  Bank 
V.  Nahant  Bank,  23  Pick.  480;  Columbian  Book  Co.  v.  De  Golyer, 
115  Mass.  67.  Though  a  receiver  may  not  have  reduced  the  fnnda 
of  the  insolvent  to  his  possession,  and,  though  part  of  them  may 
be  in  another  state,  still  the  title  to  all  of  them  and  the  constructive 
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possession  of  them,  is  in  liim  by  virtue  of  his  appointment;  and  a 
•citizen  within  the  jurisdiction  of  the  court  appointing  him  cannot 
attach  the  funds  in  tlie  other  state  without  the  sanction  of  that 
court,  and  by  so  doing,  and  refusing  to  dismiss  his  suit,  he  is  guilty 
of  and  may  be  punished  for  contempt:  Sercomb  v.  Catlin,  128  111. 
556,  15  Am.  St.  Rep.  147.  Where,  before  the  dismissal  of  a  suit 
In  which  a  receiver  was  appointed,  the  court  assumed  the  custody 
of  the  same  property  in  another  suit  by  appointing  another  receiver, 
and  confirmed  a  sale  of  the  property  ordered  to  be  made  by  him, 
the  validity  of  such  sale  is  not  affected  by  an  attachment  levied  on 
the  property  while  in  the  custody  of  the  first  receiver,  and  before 
the  dismissal  of  the  first  suit:  Texas  etc.  Ry.  Co.  v.  Lewis,  81  Tex. 
1,  26  Am.  St.  Rep.  776.  If  a  concern,  such  as  a  bank,  becomes  in- 
solvent, and  the  honest  object  is  to  secure  an  equitable  distribu- 
tion of  the  assets,  it  is  entirely  proper  to  place  the  entire  estate  in 
the  custody  of  the  law;  and  the  fact  that  an  application  for  a  re- 
ceiver is  made  at  an  unusual  hour,  and  that  the  order  is  made  by  a 
judge  in  vacation,  during  which  time  he  cannot  legally  appoint  a 
receiver,  cannot  be  urged  as  proof  of  a  fraudulent  purpose.  Hence, 
an  attachment  of  the  property  is  not  justified  on  the  ground  that 
there  has  been  a  fraudulent  disposition  of  it:  Wadsworth  v.  Laurie, 
104  111.  42,  49.  A  court  of  equity,  asiied  to  proceed  as  for  a  contempt 
against  a  creditor,  who  seeks  to  reach,  by  attachment  or  garnish- 
ment, debts  due  to  an  insolvent  debtor  from  persons  residing  out  of 
the  state,  may  properly  inquire  which  of  the  parties  has  a  para- 
mount right  or  superior  equity  to  such  debts:  Holbrook  v.  Ford,  153 
111.  633,  46  Am.  St.  Rep.  917. 

The  filing  of  a  bill,  and  the  subsequent  appointment  of  a  receiver, 
does  not,  however,  dissolve  valid  attachments  of  the  property  in 
his  hands  made  before  the  bill  was  filed.  The  receiver  takes  the 
ipropert}'  siibject  to  the  pre-existing  lien  of  all  valid  attachments: 
Kittredge  v.  Osgood,  161  Mass.  384;  Sage  v.  Heller,  124  INLiss.  213; 
Hubbard  v.  Hamilton  Bank,  7  Met.  340,  346.  But  the  fact  that  an 
attachment  lien  has  attached  to  part  of  an  insolvent's  property  does 
not  necessarily  preclude  a  receiver  from  taking  possession  of  the 
property,  or  make  the  receivership  injurious  to  the  holder  of  the 
lien:  Byrne  v.  First  Nat.  Bank,  Tex.  Civ.  App.,  Jan.,  1899.  To  the 
-extent  that  property  has  been  lawfully  attached  before  the  filing 
of  a  bill  for  the  appointment  of  a  receiver,  the  liens  of  the  attach- 
ing creditors  are  paramount  to  the  rights  of  the  receiver  in  the  prop- 
erty: Kittredge  v.  Osgood,  161  Mass.  384;  Minchin  v.  Second  Nat. 
Bank.  36  N.  J.  Eq.  436,  443.  The  rights  of  nonresident  attaching 
creditors  are  paramount,  in  the  courts  of  the  state,  where  the  at- 
tachment is  sued  out,  to  those  of  a  receiver  who  was  appointed  by 
the  court  of  another  state,  and  whose  appointment  antedates  the 
Issuance  of  the  writ  of  attachment:  Catlin  v.  Wilcox  Silver  Plate  Co., 
123  Ind.  477,  18  Am.  St.  Rep.  338.  The  refusal  of  an  attaching  cred- 
itor to  release  his  attachment,  upon  the  appointment  of  a  receiver, 
will  deprive  his  claim,  if   presented  to  the   receiver,  of  all  equity, 
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and  the  receiver  is,  under  such  circumstances,  justified  In  disallow- 
ing it:  In  re  Greeley,  70  Conn.  494.  See  subdivisions,  infra,  "Exe- 
cution," and  "Garnishment." 

Creditors'  Suits. — The  filing  of  a  creditor's  bill,  and  the  service  of 
process  thereon,  create  a  lien  on  the  equitable  assets  of  the  judg- 
ment debtor,  without  the  issuance  of  an  injunction,  or  the  appoint- 
ment of  a  receiver,  and  no  voluntary  assignment  by  the  debtor,  nor 
intervening  claims  of  other  creditors,  can  impair  the  lien  thus 
created;  and  the  lien  upon  equitable  assets  acquired  by  a  creditor's 
bill  is  not  extinguished  by  the  death  of  the  debtor  before  the  ap- 
pointment of  a  receiver,  but  survives  against  such  assets  in  the 
liands  of  the  administrator:  King  v.  Goodwin,  130  111.  102,  17  Am. 
St.  Rep.  277.  The  appointment  of  a  receiver  in  a  creditor's  suit 
does  not  of  itself  effect  a  transfer  of  the  debtor's  real  property;  that 
is  accomplished  by  a  deed  from  the  debtor:  Chautauque  County 
Bank  v.  Ilisley,  19  N.  Y.  369,  75  Am.  Dec.  347.  "A  creditors'  bill," 
says  Taft,  circuit  judge,  in  Thomas  v.  Cincinnati  etc.  Ry.  Co.,  91 
Fed.  Rep.  202,  "is  merely  an  equitable  levy  and  execution,  for  the 
benefit  of  all  creditors,  secured  and  unsecured,  and  the  question  of 
priority  is  to  be  settled  In  the  same  manner  as  if  execution  at  law 
had  been  levied,  at  precisely  the  same  time,  as  upon  judgments  duly 
rendered,  for  all  claims  found  by  the  court  to  be  just";  and,  where 
cei-tain  classes  of  judgments,  favored  under  the  statutes  of  the  state, 
are  given  priority  over  mortgage  or  other  liens  upon  the  property 
in  that  state,  such  priorities  are  to  be  recognized  by  the  receiver 
appointed  under  such  creditors'  bill,  and  may  be  enforced  the  same 
as  though  executions  had  been  levied  under  the  judgments:  Thomas 
V.  Cincinnati  etc.  Ry.  Co.,  91  Fed.  Rep.  202.  A  court  will  not  per- 
mit the  plaintiff  in  a  judgment,  who  has  filed  a  creditor's  bill,  and 
obtained  a  receiver  of  the  defendant's  property,  to  levy  an  alias 
execution  on  personal  property  covered  by  the  receivership;  and 
euch  a  levy  will  be  set  aside  on  the  defendant's  application,  unless 
the  plaintiff  waives  his  receivership  and  dismisses  his  creditor's 
suit:  Gouverneur  v.  Warner,  2  Sand.  624.  A  creditor's  lien  on  the 
property  of  his  judgment  debtor  is  not  impaired  by  the  subsequent 
appointment  of  a  receiver.  Hence,  If,  after  the  lien  of  a  judgment 
creditor  has  attached  to  the  property  of  a  judgment  debtor,  a  re- 
ceiver is  appointed  for  all  of  the  property  of  the  judgment  debtor. 
In  a  suit  brought  by  his  other  creditors  for  themselves,  and  such 
other  creditors  as  would  come  in  and  make  themselves  parties  to 
the  suit,  such  judgment  creditor  is  not  bound  to  intervene  in  the 
suit  in  which  the  receiver  is  appointed,  though  he  may  do  so,  but 
has  the  right,  by  leave  of  court,  to  enforce  his  lien  by  an  Independ- 
ent bill  against  the  Judgment  debtor,  with  the  receiver  as  a  party 
defendant:  Talladega  Mercantile  Co.  v.  Jenifer  Iron  Co.,  102  Ala. 
259.  Receivers  In  creditors'  suits  are  trustees  for,  and  represent 
creditors  as  well  as  the  debtor,  and  may  maintain  suits  to  set  aside 
fraudulent  conveyances  made  by  the  debtor.  Such  receivers  must 
administer  the  whole  estate  coming  to  their  hands,  under  the  direc- 
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tlon  of  the  cotirt,  for  the  benefit  of  all  parties,  first  discharging  those 
debts  which  have  acquired  an  equitable  preference:  Note  to  Chau- 
tauque  County  Bank  v.  White,  57  Am.  Dec.  451,  on  the  appointment 
and  powers  of  a  receiver  in  a  creditors'  suit  to  avoid  a  fraudulent 
conveyance.  A  receiver  appointed  in  proceedings  supplemental  to 
execution  may  sue  to  avoid  fraudulent  transfers:  Ward  v.  Petrie, 
157  N.  Y.  301,  68  Am.  St.  Rep.  790;  note  to  Chautauque  County  Banl£ 
V.  White,  57  Am.  Dec.  451. 

Divorce. — A  receiver,  appointed  in  an  action  for  divorce,  talies  the 
husband's  property.  In  any  case,  subject  to  all  prior  liens  and  en- 
cumbrances. The  appointment  of  the  receiver  does  not,  therefore, 
prevent  the  enforcement  of  a  Judgment  lien,  upon  the  husband's 
real  estate,  by  his  Judgment  creditor,  whether  such  lien  is  prior  or 
subsequent  to  the  lien  of  the  decree  for  alimony.  If  it  was  acquired 
prior  to  the  appointment  of  the  receiver:  Petaluma  Sav.  Banls:  v. 
Superior  Court,  111  Cal.  488,  495.  In  this  case,  It  was  held  that  the 
right  to  enforce  pre-existing  liens  against  the  husband's  property, 
under  such  circumstances,  could  not  be  made  to  depend  upon  the 
mere  volition  of  the  court  or  Judge  making  the  appointment;  but 
that  the  holders  of  such  liens,  who  were  not  parties  to  the  divorce 
suit,  or  subject  to  the  Jurisdiction  of  the  court  in  which  it  was 
pending,  had  the  right  to  take  any  necessary  legal  proceedings  for 
preserving  or  enforcing  their  liens  according  to  their  priority;  and 
that  it  was  not  necessary  for  the  holder  of  a  pre-existing  Judgment 
lien  to  first  apply  to  the  court  appointing  the  receiver  for  leave  be- 
fore proceeding  to  sell  the  husband's  real  etate  under  execution: 
Petaluma  Sav.  Bank  v.  Superior  Court,  111  Cal.  488,  496,  500.  The 
same  principle  was  applied  to  a  subordinate  lienholder,  it  being  held 
that  the  holder  of  a  second  lien  upon  the  real  estate  held  by  the 
receiver,  though  subsequent  and  subordinate  to  the  lien  of  the  wife's 
decree  for  alimony,  was  entitled  to  protect  and  preserve  such  right 
as  he  had,  by  a  sale  under  execution,  subject  to  the  prior  lien  of 
the  decree,  without  asking  leave  of  the  couii:  to  sell;  and  that  leave 
to  sell  is  not  necessary  where  the  sale  under  execution  involves  no 
physical  disturbance  of  the  possession  of  the  receiver:  Petaluma  Sav. 
Bank  v.  Superior  Court,  111  Cal.  488,  499. 

Equitable  Liens.— One  who  Is  entitled  to  an  equitable  Hen  upon 
property  does  not  lose  It  by  the  subsequent  appointment  of  a  re- 
ceiver, but  may  enforce  It:  Hoffman  v.  Schoyer,  143  111.  598,  37  111. 
App.  455;  but  this  applies  to  cases  In  which,  before  the  appointment 
of  a  receiver,  he  would,  by  Instituting  proper  proceedings  for  the 
assertion  of  his  lien,  be  clearly  entitled  to  have  it  enforced,  as  where 
property  covered  by  warehouse  receipts  has  been  wrongfully  re- 
moved from  the  warehouse  and  disposed  of  after  the  issue  of  the 
receipts,  and  other  property  is  substituted  in  its  place:  Hoffman  v. 
Schoyer,  143  111.  598,  615;  or  where  accounts  have  been  transferred, 
with  notice,  prior  to  the  appointment  of  a  receiver,  for,  as  against 
the  receiver,  such  equitable  assignment  vests  the  right  to  the  money 
derived  therefrom  in  the  trustee.    The  receiver  cannot  have  the 
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right  to  take  possession  of  property  and  hold  the  same,  where  the- 
owner  of  the  estate  for  which  he  is  receiver  would  have  no  right 
to  do  so.  The  rule  applies  that  a  receiver's  possession  Is  subject  to- 
all  valid  and  subsisting  liens  upon  the  property  at  the  time  of  hia^ 
appointment,  and  does  not  divest  a  lien  previously  acquired  in  goo& 
faith:  Chicago  etc.  Trust  Co.  v.  Smith,  158  111.  417,  425. 

But,  In  some  of  the  cases,  the  expression  "equitable  lien,"  or 
"preferential  lien,"  Is  used  where  courts  have  given  a  preference 
over  mortgage  liens  to  unsecured  debts,  contracted  before  the  ap- 
pointment of  a  receiver,  for  labor,  supplies,  materials,  and  the  like, 
particularly  with  respect  to  railroad  property.  The  priority  of  such 
claims  is  discussed  at  length  In  the  monographic  note  to  Green  v. 
Coast  Line  B.  R.  Co.,  54  Am.  St  Rep.  400-432,  on  claims  which  take 
precedence  over  mortgages  of  railway  and  like  property;  but  it  must 
be  observed  that  these  claims,  except  as  otherwise  provided  by  stat- 
ute, are  not,  strictly  speaking,  pre-existing  liens  on  property  In  the 
hands  of  a  receiver;  that  the  right  of  priority  given  to  them  does  not 
rest  upon  any  lien,  legal  or  equitable;  but  that  such  priority  rest». 
entirely  upon  a  supposed  superior  equity:  See  note  to  Green  r^ 
Coast  Line  R.  R.  Co.,  54  Am.  St.  Rep.  400-432;  Central  Trust  Co.  ▼.. 
Thurman,  94  Ga.  735,  742-  Hence,  all  tliat  Is  meant  by  the  expres- 
sion "equitable  lien,"  or  "preferential  lien,"  in  such  cases,  is  the  ex- 
istence of  an  equitable  right,  which  will  be  enforced  whenever  a 
court  of  equity,  at  the  instance  of  a  proper  party  and  in  a  proper  pro- 
ceeding, has  taken  possession  of  the  assets.  It  Is  never  understood, 
that  there  Is  a  specific  lien:  Hollins  v.  Brierfiold  etc.  Iron  Co.,  150- 
U.  S.  371,  385.  A  court  of  equity  will  not  create  a  lien  upon  real 
estate  In  favor  of  a  party  unless,  from  the  nature  of  the  transac- 
tion, rights  have  sprung  up  which  ought  to  be  held  binding  upon, 
the  specific  property:  Dummer  v.  Sraedley,  110  Mich.  466,  478.  If 
a  receiver  Is  appointed  for  the  property  of  consolidated  corporations, 
the  receivership  will  not  be  withdrawn  from  the  unencumbered 
property  of  one  of  them  to  enable  a  Judgment  debtor,  who  Joined 
in  the  original  petition  for  its  distribution  among  creditors  on  the 
ground  of  Insolvency,  to  seize  It  because  of  a  supposed  "moral 
equity,"  and  thus  defeat  the  object  of  the  petition:  Grand  Trunk 
Ry.  Co.  V.  Central  Vermont  R.  R.  Co.,  88  Fed.  Rep.  622,  625. 

No  Hen  upon,  or  priority  In,  money  In  the  hands  of  a  receiver  of 
an  Insolvent  bank  can  be  given  for  funds  deposited  therein  before 
the  insolvency,  by  a  tax  collector,  county  treasurer,  or  other  person. 
In  the  absence  of  proof  that  the  funds  so  deposited  form  any  part 
of  the  money  In  the  hands  of  the  receiver,  either  In  their  original 
or  transmuted  form,  or  as  a  part  of  the  mass  of  the  assets  of  the 
t)ank:  Shields  v,  Thomas,  71  Miss.  260,  42  Am.  St.  Rep.  458;  Spokane 
County  v.  Clark,  61  Fed.  Rep.  538;  Spokane  County  v.  First  Nat 
Bank,  68  Fed.  Rep.  979.  In  order  to  Impress  upon  the  assets  of  an 
Insolvent  estate.  In  the  hands  of  a  receiver,  a  lien  for  trust  funds. 
It  must  appear  either  that  the  identical  fund  is  still  among  the  assets 
Km.  St.  R«p.,  Vol.  LXXT  — 24 
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awaiting  distribution,  or  that  the  property  sought  to  be  subjected  to 
the  lien  includes  such  funds  or  their  proceeds:  Rockwell  v.  Portland 
Sav.  Bank,  31  Or.  431. 

Execution. — Property  in  the  hands  of  a  receiver  is  not  subject  to 
seizure  by  officers  acting  under  writs  of  execution,  except  by  leave 
of  court:  See  extended  note  to  Walling  v.  Millar,  2  Am.  St.  Rep.  403, 
on  execution  against  property  in  the  hands  of  a  receiver:  Pelletier 
V.  Greenville  Lumber  Co.,  123  N.  C.  59G,  68  Am.  St.  Rep.  837;  Rob- 
inson V.  Atlantic  etc.  Ry.  Co.,  66  Pa.  St.  160.  Thus,  land  belonging 
to  an  insolvent  corporation  cannot  be  sold  upon  execution,  after  the 
appointment  and  possession  of  a  receiver,  without  leave  of  the  court, 
but  this  will  always  be  granted  in  proper  cases,  for  a  court  of  equity 
Is  not  required  to  retain  possession  of  property  when  it  would  be 
inequitable  to  do  so:  Pelletier  v.  Greenville  Lumber  Co.,  123  N.  O. 
596,  68  Am.  St.  Rep.  837.  A  judgment  creditor  who  desires  to  pro- 
ceed against  the  property  of  a  corporation  in  the  hands  of  a  receiver, 
by  the  levy  of  an  execution,  should  apply  to  the  court  which  ap- 
pointed the  receiver,  and  ask  that  the  property  be  discharged  out  of 
custody,  so  that  he  may  proceed  against  it:  Thompson  v.  McCleary, 
159  Pa.  St.  189.  Property  in  the  hands  of  a  receiver,  pending  litiga- 
tion, is  not  subject  to  levy  and  sale  under  execution,  without  leave 
of  court,  until  after  a  final  decree  is  rendered  in  the  cause:  Edwards 
V.  Norton,  55  Tex.  405.  A  levy  of  execution  on  property  in  the 
hands  of  a  receiver  may  be  ordered  withdrawn,  and  the  sheriff  com- 
pelled to  answer  to  the  court  for  contempt  in  making  it:  Coe  v. 
Columbus  etc.  R.  R.  Co.,  10  Ohio  St.  372,  75  Am.  Dec.  518.  A  sale 
of  real  property,  in  the  custody  of  a  receiver  in  equity,  by  virtue  of 
an  execution  on  a  judgment  at  law,  is  void:  Wis  wall  v.  Sampson,  14 
How.  52.  And  a  sale  under  execution  of  property  in  the  custody 
of  a  receiver,  though  under  a  levy  made  prior  to  his  appointment, 
is  void,  unless  authorized  by  the  court:  Walling  v.  Miller,  108  N.  Y. 
173,  2  Am.  St,  Rep.  400. 

But  the  lien  of  an  execution  is  not  destroyed  by  the  appointment 
of  a  receiver:  Ward  v.  Healy,  114  Cal.  191.  Such  appointment,  how- 
ever, does  require  the  lienholder  to  seek  the  enforcement  of  his  lien 
only  by  permission  of  the  court  appointing  the  receiver,  if  the  latter 
has  obtained  possession  of  the  property:  Walling  v.  Miller,  108  N.  Y. 
173,  2  Am.  St.  Rep.  400.  If  the  court  which  has  appointed  a  receiver 
for  a  corporation  renders  a  judgment  for  the  plaintiff  in  an  action 
to  subject  land  in  the  hands  of  the  receiver  to  the  lien  of  nlaln- 
tiff's  executions  against  tiie  grantor  of  the  corporation,  it  is  within 
the  power  of  the  court  to  direct,  in  such  judgment,  that  the  sheriff 
proceed  upon  the  executions  to  sell  the  land,  and  such  direction  will 
not  be  disturbed,  in  the  absence  of  anything  to  show  that  such 
method  of  enforcing  the  lien  was  prejudicial:  Cass  v.  Sutherland.  98 
Wis.  551.  So,  if  the  levy  of  an  execution  has  given  the  sheriff  a 
valid  lien,  and  it  is  stipulated  between  him  and  a  receiver  that  a 
sufficient  amount  of  the  proceeds  to  satisfy  the  execution  and  sher- 
iff's fees  shall  be  held  by  the  receiver  subject  to  the  lien  of  the 
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levy,  such  proceeds,  if  any  exist,  represent  the  goods  so  levied  on, 
and  the  court  may,  ou  uiotiou,  order  the  receiver  to  pay  the  judg- 
ment: Hooley  v.  Gieve,  7  Abb.  N.  C.  271. 

So  with  personal  property.  A  lien  fastens  upon  it  from  the  time 
of  the  delivery  of  fieri  facias  to  the  sheriff.  Hence,  under  a  statute 
vesting  receivers  with  an  estate  from  the  time  of  their  qualifying  as 
receivers,  if  an  execution  upon  personal  property  is  not  only  issued 
and  in  the  hands  of  the  sheriff  before  the  appointment  of  the  re- 
ceiver, but  the  levy  is  actually  made  before  the  receiver  qualifies 
and  takes  possession  of  the  property,  the  lien  of  the  execution  cred- 
itor is  clearly  entitled  to  priority:  Prentiss  etc.  Supply  Co.  v.  Whit- 
man etc.  3Jfg.  Co.,  88  Md.  240.  If  an  execution  has  become  a  lien 
on  personal  property,  and  a  receiver  Is  afterward  appointed,  in  a 
proceeding  to  which  the  lienholder  is  not  made  a  party,  such  ap- 
pointment and  a  sale  of  the  property  by  the  receiver  do  not  divest 
the  lien.  The  right  to  enforce  it,  without  leave  of  the  court,  in 
an  Independent  proceeding,  and  while  the  property  is  in  the  hands 
of  the  receiver,  is  suspended,  but,  after  a  sale,  the  lienholder  has 
the  right  to  levy  upon  and  sell  the  property:  Dann  Mfg.  Co.  v. 
Parkhurst,  125  lud.  317. 

A  receiver  may  be  appointed  In  proceedings  supplementary  to  exe- 
cution, although,  since  their  inception,  the  debtor  has  made  a  volun- 
tary assignment  for  the  benefit  of  creditors:  Tomlinson  etc.  Mfg.  Co. 
V.  Shatto,  34  Fed.  Rep.  380.  Compare  Chautauque  County  Bank  v. 
White,  6  N.  Y.  23G,  57  Am.  Dec.  442.  A  proceeding  supplementary 
to  execution  does  not  give  any  right,  or  create  any  lien,  before  the 
appointment  of  a  receiver,  as  against  other  creditors  pursuing  dif- 
ferent remedies,  as  whore  they  have  discovered  property  subject  to 
execution,  and  levied  upon  it:  Becker  v.  Torrance,  31  N.  Y.  631,  641. 
Proceedings  supplementary  to  execution  are  regarded  in  the  light 
of  a  creditor's  bill,  and  a  judgment  creditor  is  entitled,  on  the  return 
of  an  execution  unsatisfied,  to  an  order  for  the  examination  of  the 
debtor,  and  to  an  order  forbidding  any  transfer  of  his  property, 
and,  when  such  orders  have  been  issued  and  served,  the  judgment 
creditor  has  a  Hen  on  the  debtor's  equitable  assets  disclosed:  Tom- 
linson etc.  Mfg.  Co.  V.  Shatto,  34  Fed.  Rep.  380.  But,  while  the 
commencement  of  supplemental  proceedings,  by  the  service  of  an 
order  on  the  judgment  debtor,  gives  the  judgment  creditor  an  equita- 
ble lien  on  the  assets  subsequently  discovered,  if  he  proceeds  with 
proper  diligence  to  discover  and  apply  tlie  same  to  his  judgment, 
the  commencement  of  supplemental  proceedings,  as  against  certain 
third  persons  alone,  and  the  appointment  of  a  receiver  in  such  pro- 
ceedings, cannot  give  the  judgment  creditor  a  lien  on  the  assets  in 
the  hands  of  another  third  person,  not  made  a  party  thereto:  Billson 
V.  Linderberg,  66  Minn.  66.  70,  71.  A  receiver  may,  for  the  protec- 
tion of  pre-existing  lienholders,  as  well  as  others,  bring  an  action, 
by  order  of  court,  to  set  aside  fraudulent  transfers  of  the  debtor: 
Pender  v.  Mallett,  123  N.  C.  57;  and  judgment  creditors  may  bring 
such  suits.    Thus,  where  judgments  were  recovered  and  became  a 
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Hen  on  the  Judgment  debtor's  real  estate,  before  the  appointment 
of  a  receiver,  a  creditor's  suit  may  be  maintained  by  tlie  judgment 
creditors,  on  their  own  account  and  for  their  own  exclusive  benefit, 
after  a  receiver  has,  in  proceedings  supplementary  to  execution,  been 
appointed  for  the  debtor's  property,  to  have  set  aside  as  fraudulent 
and  declared  void,  a  mortgage  previously  given  by  the  judgment 
debtor  upon  his  real  estate,  and  to  secure  the  proceeds  of  the 
debtor's  property  to  the  satisfaction  of  their  judgments:  Gere  v. 
Dibble,  17  How.  Pr.  31. 

A  question  of  considerable  importance  as  to  the  effect  upon  the 
liens  of  other  judgment  creditors,  where  the  oldest  one  proceeds  in 
equity  to  set  aside  a  prior  fraudulent  conveyance  or  assignment, 
and  not  only  obtains  a  decree  pronouncing  it  fraudulent  and  void, 
but  has  a  receiver  appointed,  and  through  the  receiver  has  the  real 
estate  sold  for  the  satisfaction  of  his  debts,  is  presented  in  Chau- 
tauque  County  Banls  v.  Risley,  19  N.  Y.  369,  75  Am.  Dec.  347.  In 
that  case  a  debtor  made  a  fraudulent  assignment  of  his  real  estate 
for  the  benefit  of  creditors,  and  judgments  were  afterward  recov- 
ered against  him.  The  creditor  who  had  the  first  judgment,  and 
who  had  his  execution  retxirned  unsatisfied,  filed  a  bill  in  equity 
to  set  aside  the  assignment  and  for  the  satisfaction  of  his  debt. 
He  obtained  a  decree  declaring  the  assignment  void  as  to  creditors, 
and  a  receiver  was  appointed,  to  whom  the  debtor  made  a  general 
conveyance  of  his  property  by  order  of  the  court.  The  real  estate 
was  then  sold  by  the  receiver;  but  it  was  held  that  another  cred- 
itor, whose  judgment  was  recovered  before  the  filing  of  the  bill, 
and  who  was  not  a  party  to  it,  might  sell  the  same  real  estate  upon 
execution,  and  that  the  grantee,  in  the  sheriff's  deed,  would  acquire 
a  title  superior  to  that  held  by  the  purchaser  from  the  receiver.  The 
principle  of  this  case  is  that  a  judgment  creditor  may  rely  on  the 
Hen  of  his  judgment  on  real  property,  and  on  his  means  of  enforce- 
ment at  law,  instead  of  resorting  to  equity.  So,  although  the  debtor 
has  made  a  prior  conveyance,  yet  the  creditor  may  sell  on  execu- 
tion, and  the  purchaser  will  have  the  right  of  impeaching  the 
debtor's  conveyance  as  fraudulent;  and,  if  the  creditor's  judgment 
was  recovered  befoi'e  other  creditors  institute  proceedings  in  equity, 
nothing  in  the  course  or  I'esult  of  those  proceedings  can  affect  the 
rights  of  the  purchaser  under  the  judgment:  Chautauque  County 
Banlx  v.  Risley,  19  N.  Y.  369,  75  Am.  Dec.  347. 

Oarnishment. — A  receiver  cannot,  independently  of  statute,  be  gar- 
nished without  leave  of  the  court  which  appointed  him:  Oilman  v. 
Ketcham,  84  Wis.  60,  36  Am.  St.  Rep.  899;  Reisner  v.  Gulf  etc.  Ry. 
Co.,  89  Tex.  656,  59  Am.  St.  Rep.  84;  People  v.  Brooks,  40  Mich.  333, 
29  Am.  Rep.  534;  Columbian  Book  Co.  v.  De  Golyer,  115  Mass.  67; 
Kreisle  v.  Campbell,  89  Tex.  104;  Central  Trust  Co.  v.  Chattanooga 
etc.  R.  R.  Co.,  68  Fed.  Rep.  685;  Citizens'  etc.  Sav.  Bank  v.  Bay 
Circuit  Judge,  110  Mich.  633.  See  Irwin  v.  McKechnle,  58  Minn. 
145,  49  Am.  St.  Rep.  495.  But  he  may  be  garnished,  by  permission 
of  the  court,  for  any  balance  remaining  in  his  hands,  after  the  exe- 
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cution  of  his  trust,  and  the  satisfaction  of  liens  on  the  property 
held  Ry  him.  There  is  no  substantial  reason  why  this  may  not  be* 
done,  as  surplus  in  the  hands  of  a  lienor  may  be  reached  by  the 
process  of  garnishment:  Cohnen  v.  S weenie,  105  Mich.  G43;  Citizens' 
Bank  v.  Bay  Circuit  Judge,  110  Mich.  633. 

Injunction. — The  bringing  of  garnishment  proceedings  against  a 
receiver  may  be  enjoined:  Central  Trust  Co.  v.  East  Tennessee  etc. 
Ry.  Co.,  59  Fed.  Rep.  523.  A  receiver  may  be  appointed  and  an 
Injunction  granted  at  the  suit  of  a  judgment  creditor  to  restrain 
the  debtor  from  selling  his  goods,  notwithstanding  a  prior  mortgage 
thereon,  not  yet  due,  to  another  person:  Rose  v.  Bevan,  10  Md.  466, 
69  Am.  Dec.  170;  but  a  bill  for  an  injunction,  to  prevent  a  debtor 
f:om  disposing  of  his  property,  and  for  the  appointment  of  a  re- 
ceiver. Is  insufficient,  unless  it  shows  that  the  complainant  has  a 
lien  as  judgment  creditor,  or  otherwise,  upon  the  defendant's  prop- 
erty: Uhl  V.  Dillon,  10  Md.  500,  69  Am.  Dec.  172.  An  injunction 
may  be  granted  against  an  execution  sale  of  property  attached  while 
In  the  hands  of  a  receiver:  Texas  etc.  Ry.  Co.  v.  Lewis,  81  Tex.  1, 
26  Am.  St  Rep.  776. 

Judgment. — ^A  court  of  equity,  having  the  possession  of  property 
through  the  medium  of  a  receiver,  will  preserve  the  lien  of  a  judg- 
ment obtained  prior  to  the  appointment  of  the  receiver:  Lang  v. 
Macon  Construction  Co.,  101  Ga.  343,  344;  Pelletier  v.  Greenville 
Lumber  Co.,  123  N.  C.  596,  68  Am.  St.  Rep.  837;  Dann  Mfg.  Co.  v. 
Parkhurst,  125  Ind.  317;  Scott  v.  Farmers'  etc.  Trust  Co.,  69  Fed. 
Rep.  17;  but  such  a  judgment  creditor  does  not  acquire  any  priority 
unless  his  judgment  is  a  lien,  or  he  acquires  a  lien,  in  the  method 
otherwise  provided  by  law,  as  by  the  issue  of  execution;  for,  unless 
he  has  a  lien,  he  stands  as  a  general  creditor:  Central  Trust  Co.  y. 
East  Tennessee  etc.  R.  R.  Co.,  30  Fed.  Rep.  895;  Smith  v.  Sioux  City 
etc.  Seed  Co.,  Iowa,  May,  1899;  Farmers'  etc.  Trust  Co.  v.  Detroit  etc, 
R.  R.  Co.,  71  Fed.  Rep.  29;  Smith  v.  Maine  etc.  Accident  Assn.,  86 
Me.  229;  Dugger  v.  Collins,  69  Ala.  324;  Mercantile  Trust  Co.  v. 
Baltimore  etc.  R.  R.  Co.,  79  Fed.  Rep.  389.  Thus,  a  mere  judgment 
for  personal  injuries  is  not  entitled  to  priority  of  satisfaction  out  of 
funds  in  the  hands  of  a  receiver,  where  the  judgment  Is  no  lien: 
Central  Trust  Co.  v.  East  Tennessee  R.  R.  etc.  Co.,  30  Fed.  Rep.  895; 
Farmers'  etc.  Trust  Co.  v.  Detroit  etc.  R.  R.  Co.,  71  Fed.  Rep.  29; 
Davenport  v.  Receivers,  2  Woods,  519;  Farmers'  etc.  Trust  Co.  v. 
Green  Bay  etc.  Ry.  Co.,  45  Fed.  Rep.  664. 

But  it  Is  well  settled  that  when  a  court  of  equity.  In  the  admin- 
istration of  the  assets  of  a  debtor,  lawfully  takes  into  Its  possession, 
through  the  medium  of  a  receiver,  the  assets  and  property  of  a 
debtor,  no  creditor  can  obtain  a  preference  or  priority  over  other 
creditors  by  lien  on  any  judgment  rendered  after  the  receiver  has 
the  property  of  the  debtor  actually  in  his  possession;  and  this  is 
true,  even  though  the  suit  upon  which  the  judgment  was  remlered 
was  filed  before  the  receiver  actually  took  charge  of  the  property: 
lAng  V,  liacon  Construction  Co.,  101  Ga.  343;  Mercantile  Trust  Co. 
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V.  Southern  States  etc.  Timber  Co.,  86  Fed.  Rep.  711;  Jackson  v. 
Lahee,  114  111.  287;  Ellicott  v.  United  States  Ins,  Co.,  7  Gill,  307; 
Fidelity  etc.  Safe  Deposit  Co.  v.  Roanoalie  Iron  Co.,  81  Fed.  Rep. 
439;  Branan  v.  Excelsior  Shoe  Co.,  94  Ga.  465;  Moran  v.  Sturges, 
154  U.  S.  256;  Attorney  General  v.  Continental  Life  Ins.  Co..  28 
Hun,  360;  Cowan  v.  Pennsylvania  Plate  Glass  Co.,  184  Pa.  St.  1; 
Danforth  v.  National  Chemical  Co.,  68  Minn.  308.  A  judgment 
a,':cainst  a  corporation,  obtained  between  the  entry  of  an  order  ai>- 
poliiting  a  receiver  therefor  and  the  approval  of  his  bond,  creates 
no  lien  on  the  property  subject  to  the  receivership:  Temple  v. 
Glasgow,  80  Fed.  Rep.  441;  Connecticut  River  Banliing  Co.  v.  Rocl£- 
bridge  Co.,  73  Fed.  Rep.  709.  The  status  of  all  creditors  Is  fixed  as 
of  the  time  of  the  entry  of  the  order  of  the  receiver's  appointment, 
and  not  from  the  date  of  the  approval  of  his  bond.  Hence,  a  judg- 
ment recovered  after  the  appointment  of  the  receiver,  whether  en- 
tered by  leave  of  court  or  not,  is  not  a  lien  on  the  receivership  fund, 
and  is  not  entitled  to  any  preference  or  priority:  Cowan  v.  Penn- 
sylvania Plate  Glass  Co.,  184  Pa.  St.  1;  Connecticut  River  Banliing 
Co.  V.  Rockbridge  Co.,  73  Fed.  Rep.  709.  Contra,  Edwards  v.  Ed- 
wards, L.  R.  2  Ch.  DIv.  291;  Frayser  v.  Richmond  etc.  R.  R.  Co.,  81 
Va.  388,  holding  that  a  person  is  not  constituted  receiver  until  he 
has  given  security,  and  that  the  levy  of  an  execution,  before  such 
time,  on  the  property  about  to  be  placed  in  his  hands  as  receiver, 
creates  a  valid  lien  entitled  to  priority.  After  a  receiver  has  been 
appointed  to  take  charge  of  the  assets  of  an  insolvent  corporation, 
a  judgment  subsequently  is  not  a  lien  on  its  real  estate:  Fidelity 
etc.  Safe  Deposit  Co.  v.  Roanoke  Iron  Co.,  81  Fed.  Rep.  439.  And 
a  judgment  against  a  debtor,  docketed  after  an  assignment  to  a  re- 
ceiver, pursuant  to  an  order  of  court  in  a  creditor's  suit,  of  land 
alleged  to  have  been  fraudulently  conveyed  away  by  such  debtor. 
Is  not  a  lien  thereon:  Chautauque  County  Bank  v.  White,  6  N.  Y. 
236,  57  Am.  Dec.  442.  It  has  been  held,  however,  that  when  a  de- 
cree appointing  a  receiver  and  awarding  an  injunction,  so  far  as 
disclosed  upon  its  face,  was  to  provide  for  the  safe-keeping  of  the 
property  of  the  corporation,  and  to  prevent  any  transfers  thereof, 
and  such  decree  did  not  state  that  the  ulterior  intent  of  the  court 
was  to  make  an  equitable  distribution  of  the  funds,  and  contained 
no  direction  to  the  receiver  to  give  notice  to  the  creditors  to  file  their 
claims,  the  decree  imposed  no  restrictions  upon  creditors  in  prose- 
cuting their  claims,  either  at  law  or  in  equity,  and  that  a  judgment 
subsequently  recovered  by  a  creditor  is  as  much  a  lien  on  the  real 
estate  of  the  corporation  debtor  as  if  the  appointment  of  a  receiver 
had  never  been  made:  Eilicott  v.  United  States  Ins.  Co.,  7  Gill,  307; 
Moore  v.  Southern  States  etc.  Timber  Co.,  83  Fed.  Rep.  399. 

If  the  lien  of  a  judgment  creditor  on  land  exists  before  the  ap- 
pointment of  a  receiver,  the  creditor  may  sell  under  execution  with- 
out incurring  a  contempt,  and  the  purchaser  acquires  a  valid  title, 
but  it  is  otherwise  as  to  personal  property,  because  that  is  in  the 
actual  possession  of  the  receiver,  and  there  is  no  lien  acquired  with- 
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out  a  levy:  Albany  City  Bank  v.  Schermerhom,  9  Paige,  372,  38 
Am.  Dec.  551;  Chautauque  County  Bank  v.  Risley,  19  N.  Y,  369,  75 
Am.  Dec.  347;  Skinner  v.  Maxwell,  68  N.  C.  400;  Carlin  v.  Hudson, 
12  Tex.  202,  62  Am.  Dec.  521;  Bostlc  v.  Young.  116  N.  C.  766. 

As  to  personal  property  which  is  the  subject  of  levy  and  sale  on 
execution,  a  creditor,  by  an  equity  suit,  such  as  a  creditors'  bill, 
acquires  no  preference  or  priority,  as  against  a  judgment  creditor  of 
the  debtor,  until  the  entry  of  an  order  appointing  a  receiver  in  such 
suit  The  vigilant  creditor,  who,  by  his  execution,  seizes  and  sells 
the  property  of  his  debtor,  before  the  appointment  of  a  receiver  in 
an  equity  action,  secures  a  preference  or  priority  which  the  law 
sanctions  and  protects:  Davenport  v.  Kelly,  42  N.  Y.  193,  199.  The 
proper  remedy  for  a  judgment  creditor,  who  desires  to  question  the 
receiver's  right  to  the  property  in  the  latter's  custody,  is  to  apply  to 
the  court  appointing  him,  to  have  the  property  released  from  the 
receiver's  custody,  in  order  that  he  may  proceed  against  it  under  his 
Judgment:  Dugger  v.  Collins,  69  Ala.  324,  330;  Wiswall  v.  Sampson, 
14  How.  52,  65. 

Mechanics'  Liens. — A  mechanic's  lien  is  not  afCected  by  the  appoint- 
ment of  a  receiver  for  the  property:  Totten  etc.  Foundry  Co.  v. 
Muncie  Nail  Co.,  148  Ind.  372;  Girard  Life  Ins.  etc.  Trust  Co.  v. 
Cooper,  51  Fed.  Rep.  332;  De  Visser  v.  Blackstone,  6  Blatchf.  235. 
Compare  Griffin  v.  Booth,  152  111.  219,  as  to  the  eCfect  of  a  contract, 
on  funds  in  the  receiver's  hands,  waiving  a  lien  for  materials.  The 
holder  of  receivers'  certificates  takes  them  subject  to  a  mechanic's 
lien  on  the  property:  Gordon  v.  Newman,  62  Fed.  Rep.  686.  A 
court  of  equity,  in  giving  a  preference  to  claims  having  a  superior 
equity,  will  not  consider  the  rights  of  the  claimants,  under  the  me- 
chanic's lien  law,  though  they  assert  them:  Atlantic  Trust  Co.  v. 
Woodbndge  etc.  Irr.  Co.,  86  Fed.  Rep.  975.  981.  As  between  a  re- 
ceiver, appointed  in  supplementary  proceedings  against  a  contractor, 
and  a  mechanic's  lienor  who  filed  his  lien  after  the  commencement 
of  the  proceedings,  but  before  the  appointment  of  the  receiver,  the 
title  of  the  receiver  antedates  the  lien,  and  he  has,  therefore,  a 
superior  claim  t<5  the  debt.  The  general  rule  is,  that  mechanics' 
lienors,  on  filing  notices  of  lien,  take  their  liens  subject  to  any  rights 
theretofore  acquired  by  third  persons  in  good  faith,  from  or  under 
the  contractor,  and  that  whatever  right  such  persons  may  assert 
against  him,  or  the  owner.  In  or  to  the  debt,  whether  such  rights 
spring  from  voluntary  arrangement  or  contract,  or  are  acquired  by 
operation  of  law,  may  also  be  asserted  against  persons  who,  as 
laborers  or  materialmen,  might  have  previously  filed  notices  of  lien, 
but  omitted  to  do  so:  McCorkle  v.  Herrman,  117  N.  Y.  297,  305,  per 
Andrews,  J.  The  consent  of  the  court  which  appoints  a  receiver, 
that  the  latter  may  be  made  a  party  defendant  to  an  action  in  an- 
other court  the  purpose  of  which  is  to  foreclose  a  mechanic's  lien  on 
the  property  which  existed  at  the  time  the  receiver  was  appointed, 
is  not  a  relinquishment  of  the  possession  and  control  of  the  prop- 
erty; and  such  other  coxirt  is  not,  therefore,  authorized  to  render  a 
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Judgment  directing  a  public  sale  of  the  property:  Premier  Steel  Co. 
V.  MoElwalue-Richurds  Co.,  144  Ind.  614,  On  the  other  hand,  the 
appointment  of  a  receiver  by  a  federal  court  for  property  already 
-charged  w  ith  a  mechanic's  lien  under  a  judgment  rendered  in  a  state 
-court,  does  not  withdraw  the  property  from  the  jurisdiction  of  the 
;8tate  court,  nor  prevent  a  valid  sale  thereof  under  special  execution 
issued,  by  the  state  court:  Rodgers  etc.  Hardware  Co.  v.  Cleveland 
IBldg.  Co.,  132  Mo.  442,  53  Am.  St.  Rep.  494. 

Partnership. — The  rule  is  well  settled  that  the  appointment  of  a 
•receiver  in  a  suit  between  partners  for  a  dissolution  and  accounting 
•will  not  affect  the  claims  of  creditors  which  have  previously  become 
liens.  Such  liens  must  be  recognized  and  enforced  to  the  same  ex- 
tent as  though  no  receiver  had  been  appointed:  Hoffman  v.  Schoyer, 
143  111.  598,  615.  The  right  of  a  third  person  to  Intervene  in  an 
action  for  the  settlement  of  partnership  affairs  Is  not  enlarged  or 
diminished  by  the  action  of  the  court  in  appointing  a  receiver,  nor 
by  the  latter's  conduct  after  such  appointment.  It  has  been  held, 
Jbowever,  that  a  creditor  of  an  individual  partner,  who  has  merely  an 
Attachment  lien  upon  his  interest  in  the  partnership,  Is  not  entitled, 
for  want  of  a  direct  Interest,  to  intervene  In  an  action  to  wind  up  the 
affairs  of  the  partnership,  which  have  been  placed  in  the  hands  of 
a  receiver:  Isaacs  v.  Jones,  121  Cal.  257.  Compare  Runner  v.  Scott, 
150  Ind.  441.  A  simple  contract  creditor  who,  after  judgment,  files 
«,  creditor's  bill.  Is  in  no  better  position  than  a  receiver  to  resist  the 
■enforcement  of  pre-existing  liens  against  a  partnership:  Hoffman 
T.  Schoyer,  143  111.  598.  An  attaching  creditor  who  has  levied  upon 
the  interest  of  an  Individual  partner  in  the  partnership  assets  has 
mo  right  to  delay  the  action  to  wind  up  the  affairs  of  the  partner- 
ship until  the  recovery  of  judgment  in  the  attachment  suit:  Isaacs 
V.  Jones,  121  Cal.  257,  262.  The  recovery  of  a  judgment  against 
partners,  after  the  appointment  of  a  receiver  of  the  firm  assets 
€or  the  benefit  of  firm  creditors,  does  not  create  any  lien  against 
property  or  funds  of  the  firm  in  the  hands  of  the  receiver:  Jackson 
V.  Lahee,  114  111.  287.  But,  If  a  receiver  Is  appointed  on  a  bill  filed 
i)y  one  partner  against  his  copartner,  merely  to  hold  the  property 
or  funds  pending  litigation  between  the  parties,  creditors  of  the 
firm  need  not  wait  until  the  equities  between  the  parties  are  ad- 
Justed,  for  that  may  never  be  done;  but  they  may  proceed.  In  any 
lawful  way,  to  acquire  a  lien  entitling  them  to  priority  over  less 
•diligent  creditors,  as,  In  such  a  case,  the  assets  are  treated  as  still 
l)elonging  to  the  firm:  Jacljson  v.  Lahee,  114  111.  287.  A  court  has 
■the  right  to  direct  a  receiver  to  continue  the  business  of  a  firm, 
under  circumstances  showing  that  a  continuance  would  be  for  Its 
benefit,  to  borrow  money  for  that  purpose,  and  to  malie  the  amount 
tjorrowed  a  first  lien  on  the  property  belonging  to  the  trust  estate 
in  the  receiver's  hands:  Ely  the  v.  Gibbons,  141  Ind.  332. 

Payment. — If  attaching  and  preferred  creditors,  before  the  ap- 
pointment of  a  receiver,  have  secured  a  lien  on  property  which  they 
afterward  turn  over  to  him  under  an  agreement  that  their  claims 


June,  18S9.]     American  etc.  Bank  v.  McGettiqan.  377 

Bhall  be  paid  In  preference  to  those  of  the  general  creditors,  the 
court  Is  authorized  to  direct  the  receiver  to  pay  the  amount  of  their 
claims,  in  preference  to  those  of  the  general  creditors,  out  of  the 
proceeds  of  the  property  on  which  they  have  secured  such  lien;  but, 
so  far  as  such  order  directs  the  payment  of  their  claims  out  of  the 
proceeds  of  property  other  than  that  on  which  their  lien  has  at- 
tached, it  should  be  vacated:  Smith  v.  Sioux  City  etc.  Seed  Co., 
Iowa,  May,  1899.  A  first  mortgagee  is  entitled  to  be  paid  all  earn- 
ings and  rents  collected  by  a  receiver,  where  his  mortgage  lien  is 
prior  in  time  and  superior  in  equity  to  the  claims  of  judgment  credi- 
tors: McKeuzie  v.  Bismarlc  Water  Co.,  6  N.  Dale.  361.  Compare 
Akerman  v.  Moon,  81  Ga.  688.  The  lien  of  a  mortgage  cannot  be 
postponed,  by  a  receiver,  to  the  payment  of  a  judgment  lien  which 
is  subordinate  to  that  of  the  mortgage:  Farmer's  Loan  &  Trust  Co. 
V.  Northern  Pac.  R.  R.  Co.,  68  Fed.  Rep.  36. 

Railroads. — A  mortgage  of  the  road,  and  present  and  subsequently 
acquired  property,  of  a  railroad  company,  executed  to  secure  the 
payment  of  Its  bonds,  is,  while  it  retains  possession,  a  prior  lien 
upon  the  net  earnings  of  the  road;  but  such  earnings,  while  the  road 
Is  in  the  possession  of  a  receiver  appointed  by  the  court,  may  be 
applied  to  the  payment  of  claims  having  superior  equities  to  that 
of  the  bondholders:  Hale  v.  Frost,  99  U.  S.  3S9.  Such  claims  are 
without  the  scope  of  this  note,  but  they  are  discussed  In  the  note  to 
Green  v.  Coast  Line  R.  R.  Co.,  54  Am.  St.  Rep.  400-433.  As  to  such 
claims  having  superior  equities,  see,  also,  the  following  cases: 
Quincy  etc.  R.  R.  Co.  v.  Humphreys,  145  U.  S.  82;  Virginia  etc.  Coal 
Co.  V,  Central  etc.  Banking  Co.,  170  U.  S.  355;  Central  Trust  Co.  v. 
Wabash  etc.  Ry.  Co.,  34  Fed.  Rep.  259;  W^elden  Nat.  Bank  v.  Smith, 
86  Fed.  Rep.  398:  Louisville  etc.  R.  R.  Co.  v.  Central  Trust  Co.,  87 
Fed.  Rep.  500;  United  States  Trust  Co.  v.  Mercantile  Trust  Co.,  88 
Fed.  Rep.  140;  Grand  Trunk  Ry.  Co.  v.  Central  Vermont  R.  R.  Co., 
88  Fed.  Rep.  020,  622,  90  Fed.  Rep.  163;  Central  Trust  Co.  v.  Chat- 
tanooga etc.  R.  R.,  89  Fed.  Rep.  388;  United  States  Trust  Co.  v. 
Wabash  etc.  Ry.  Co.,  150  U.  S.  287;  Terre  Haute  etc.  R.  R.  Co.  v. 
Harrison,  88  Fed.  Rep.  913;  Olyphant  v.  St.  Louis  etc.  Steel  Co., 
28  Fed.  Rep.  729,  732;  Union  Loan  and  Trust  Co.  v.  Southern  etc. 
Road  Co.,  49  Fed.  Rep.  267;  Farmers'  etc.  Trust  Co.  v.  Detroit  etc. 
R.  R.  Co.,  71  Fed.  Rep.  29;  Grand  Trunk  Ry.  v.  Central  Vermont  R. 
R.  Co.,  78  Fed.  Rep.  690;  Central  Trust  Co.  v.  East  Tennessee  etc. 
R.  R.  Co.,  80  Fed.  Rep.  624;  Randolph  v  Farmers'  etc.  Trust  Co., 
91  Tex.  605;  St.  Louis  etc.  R.  R.  Co.  v.  O'Hara,  177  111.  525,  533; 
Mcllhenny  v.  Blnz,  80  Tex.  1,  26  Am.  St.  Rep.  705;  Crosby  v.  Morris- 
town  etc.  R.  R.  Co.,  Tenn.  Cb.  App.,  July,  1897;  Houston  etc.  Ry. 
Co.  V.  Crawford,  88  Tex.  277,  53  Am.  St.  Rep.  752.  A  claim  of 
damages  for  death  caused  by  negligence,  for  personal  injuries,  or 
for  a  tort.  Is  not  entitled  to  priority  over  the  claim  of  bondholders 
unless  some  equity  is  shown,  or  there  Is  a  judgment  therefor,  which 
has  become  a  prior  lien:  New  York  etc.  Trust  Co.  v.  Louisville  etc. 
E.  R.  Co.,  79  Fed.  Rep.  386;  Green  v.  Coast  Line  R.  B.  Co.,  97  Ga. 
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15,  54  Am.  St.  Rep.  379;  Farmers'  etc.  Trust  Co.  v.  Northern  Pac. 
R.  R.  Co.,  74  Fed.  Rep.  431;  Farmers'  etc.  Trust  Co.  v.  Detroit  etc. 
R.  R.  Co.,  71  Fed.  Rep.  29.  Again,  we  wish  to  emphasize  the  fact 
that  the  holder  of  a  superior  equity  may  or  may  not  have  a  lien. 

With  respect  to  claims,  however,  which  have  become  a  lien 
against  railroad  property  before  it  is  placed  in  the  hands  of  a  re- 
ceiver, the  same  rule  applies  as  in  other  cases.  They  must  be  pre- 
served, particularly  if  the  statute  provides  for  the  preservation  of 
all  existing  liens:  State  v.  Port  Royal  etc.  Ry.  Co.  84  Fed.  Rep.  67; 
Clarke  v.  Central  R.  R.  etc.  Co.,  54  Fed.  Rep.  556;  Park  v.  New  York 
etc.  R.  R.  Co.,  64  Fed.  Rep.  190;  Third  St.  etc.  Ry.  Co.  v.  Lewis, 
79  Fed.  Rep.  196;  Thomas  v.  Cincinnati  etc.  Ry.  Co.,  91  Fed.  Rep. 
202.  Thus,  a  judgment  entered  in  an  action  for  an  injury  to  per- 
sonal property,  brought  within  twelve  months  from  the  date  of  the 
cause  of  action,  is  a  lien  prior  to  that  of  a  railroad  mortgage,  even 
if  it  is  not  a  claim  against  the  receivership:  State  v.  Port  Royal  etc. 
Ry.  Co.,  84  Fed.  Rep.  67.  If  the  earnings  of  a  railroad  in  the  hands 
of  a  receiver  are  not  suflBcient  to  pay  all  its  creditors,  after  paying 
operating  expenses,  and  keeping  the  property  in  safe  condition  for 
operation,  they  will  be  applied  to  the  payment  of  creditors  who  hold 
liens  or  contracts  which,  if  not  paid,  they  would  be  entitled  to  en- 
force, and  the  enforcement  of  which  would  endanger  the  integrity 
of  the  property:  Mercantile  Trust  Co.  v.  Baltimore  etc.  R.  R.  Co., 
82  Fed.  Rep.  360,  362.  The  remedy  for  enforcing  the  lien  of  a 
mortgage  on  a  railroad  and  rolling  stock,  to  be  subsequently  ac- 
quired, is  pointed  out  in  Morrill  v.  Noyes,  56  Me.  458,  96  Am.  Dec. 
486. 

If  the  statute  gives  a  lien  upon  railway  property  to  creditors  who 
furnish  supplies  or  labor,  the  appointment  of  receivers  in  a  proceed- 
ing by  bondholders  for  foreclosure  does  not  affect  such  lien:  Poland 
V.  Lamoille  Valley  R,  R,  Co,,  52  Vt,  144.  Statutory  liens  should  be 
paid  before  mortgage  bonds:  See  an  extended  discussion  of  this 
matter  In  the  note  to  Green  v.  Coast  Line  R.  R.  Co.,  54  Am.  St.  Rep. 
423.  So,  If  the  statute  confers  the  right  to  attach  the  rolling  stock 
and  other  personal  property  of  a  railroad  company,  and  subjects  the 
rights  of  mortgage  creditors  to  those  of  the  attaching  creditors, 
the  latter  may  pursue  their  remedy,  and,  If  it  proves  Insufficient  to 
pay  their  claims,  they  are  entitled  to  priority  of  payment,  over  the 
mortgage  creditors,  out  of  the  net  Income:  Poland  v.  Lamoille  Valley 
R.  R.  Co.,  52  Vt.  144.  Claimants  having  statutory  liens  against  a 
railroad  for  labor  performed  in  Its  construction,  operation,  and  main- 
tenance, who,  before  such  liens  expire,  are  prevented  from  enforcing 
them  by  the  appointment  of  a  receiver,  will  not  be  denied  the 
priority  to  which  they  are  entitled,  merely  because  their  claims 
accrued  more  than  six  months  before  the  appointment  of  the  re- 
ceiver, notwithstanding  the  court  has  made  a  provisional  order  pre- 
scribing six  months  as  the  limit  of  time  within  which  claims  to  be 
entitled  to  priority  must  have  accrued:    Mcllhenny  v.  Binz,  80  Tex. 
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1,  26  Am.  St.  Rep.  705;  extended  note  to  Green  v.  Coast  Line  R.  R. 
Co.,  54  Am.  St.  Rep.  413.  A  Judgment  for  damages  against  a  rail- 
road company,  obtained  before  the  appointment  of  a  receiver,  and 
which,  by  virtue  of  the  statute,  binds  all  property  of  the  defendant, 
both  real  and  personal,  from  the  date  of  the  judgment,  has  been  held 
to  have  priority,  at  least  so  far  as  income  is  concerned,  over  a 
previous  mortgage  of  the  company's  property,  including  income, 
wliere  the  property  is  in  the  hands  of  receivers:  Green  v.  Coast 
Line  R.  R.  Co.,  97  Ga.  15,  54  Am.  St  Rep.  379.  It  Is  remarked  in 
the  opinion,  however,  that  "every  direct  authority  known  to  us  is 
against  us;  nevertheless,  we  are  right  and  these  authorities  are  all 
wrong,  as  time  and  further  judicial  study  of  the  subject  will  mani- 
fest": Green  v.  Coast  Line  K.  R.  Co.,  97  Ga.  15,  36,  54  Am.  St.  Uep. 
870,  395.  Creditors  entitled  to  statutory  liens,  against  railroad  prop- 
erty, under  the  laws  of  a  state  may  present  their  claims  and  have 
their  liens  enforced  in  a  federal  court,  whose  receiver  is  in  posses- 
sion of  the  property,  with  the  same  effect  as  if  they  proceeded  In 
the  courts  of  the  state:  Blair  v.  St  Louis  etc.  R.  R.  Co.,  19  Fed.  Rep. 
861.  Where  claims  against  a  railroad  company  are  numerous,  com- 
plicated, and  conflicting,  and,  by  consent  of  all  parties,  a  decree  Is  en- 
tered, fixing  their  priorities  and  liens,  new  Hens  cannot  afterward  be 
asserted,  In  the  absence  of  fraud,  mistake  of  fact,  or  newly  discov- 
ered testimony:  MInncban  v.  Brunswick  etc.  R.  R.  Co.,  52  Ga.  248. 
Receivers'  Certificates.— Orders  of  court  giving  priority  to  receivers' 
certificates  for  certain  claims  or  indebtedness  have  been  sustained 
with  respect  to  railway  and  like  property  upon  the  principles  an- 
nounced in  the  extended  note  to  Green  v.  Coast  Line  R.  R.  Co.,  54 
Am.  St  Rep,  431.  See,  also,  Phinizy  v.  Augusta  R.  R.  Co.,  62  Fed. 
Rep.  771;  Humphreys  v.  Allen,  101  111.  490;  Crosby  v.  Morristown 
etc.  R.  R.  Co.,  Tenn.  Ch.  App.,  July,  1897.  But,  as  said  in  a  compar- 
atively late  case,  and  with  respect  to  mortgaged  railroad  property: 
"Those  who  take  receiver's  certificates  must  be  deemed  to  have 
taken  them  subject  to  the  rights  of  parties  who  have  prior  liens 
upon  the  property,  and  who  have  not,  but  should  have  been,  brought 
before  the  court  While  the  court,  under  some  circumstances,  and 
for  some  purposes,  and  in  advance  of  the  prior  lienholders  being 
made  parties,  may  have  jurisdiction  to  charge  the  property  with 
the  amount  of  receiver's  certificates  Issued  by  Its  authority,  it 
cannot,  without  giving  such  parties  their  day  in  court  deprive  them 
of  their  priority  of  lien.  When  such  prior  lienholders  are  brought 
before  the  court,  they  become  entitled,  upon  the  plainest  principles 
of  Justice  and  equity,  to  contest  the  necessity,  validity,  eCfect  and 
amount  of  all  such  certificates,  as  fully  as  If  such  questions  were 
then,  for  the  first  time,  presented  for  determination.  If  it  appears 
that  they  ought  not  to  have  been  made  a  charge  upon  the  property, 
superior  to  the  Hen  created  by  the  mortgages,  then  the  contract 
rights  of  the  prior  lienholders  must  be  protected.  On  the  other 
hand.  If  it  appears  that  the  court  did  what  ought  to  have  been  done. 
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even  had  the  trustee  and  the  bondholders  been  before  It  when  the 
certificates  were  authorized  to  be  issued,  the  property  should  not  be 
relieved  from  the  charge  made  upon  it,  in  good  faith,  for  its  pro- 
tection and  preservation":  Union  Trust  Co.  v.  Illinois  etc.  Ry.  Co., 
117  U.  S.  434,  460.  See,  also.  Mercantile  Trust  Co.  v.  Kanawha  Ry. 
Co.,  58  Fed.  Rep.  6;  reversing  the  same  case,  50  Fed.  Rep.  874.  If 
a  person  holds  a  mechanic's  lien  against  a  railroad,  but,  without  his 
being  made  a  party  to  the  proceedings,  the  property  is  sold  for  an 
indebtedness  created  by  the  receiver,  declared  to  be  a  first  lien  on 
the  property,  such  sale  does  not  divest  the  lien,  but  it  may  be  en- 
forced: Snow  V.  Winslow,  54  Iowa,  200. 

When  the  property  of  private  corporations  or  of  Individuals  has 
been  placed  in  the  hands  of  a  receiver,  all  expenses  for  safekeeping 
and  preservation  are  properly  payable  out  of  the  income,  if  there  is 
any,  or.  If  there  is  none,  then  out  of  the  proceeds  of  the  corpus  of  the 
estate  when  sold.  "But  this  necessary  power,"  says  McSherry,  J., 
delivering  the  opinion  of  the  court  in  Hooper  v.  Central  Trust  Co., 
81  Md.  559,  591,  "by  no  means  includes  authority  in  such  instances 
to  allow  the  creation  of  liens  through  the  medium  of  receivers'  cer- 
tificates which  will  take  priority  over  existing  antecedent  liens. 
^Extensive  as  are  the  powers  of  courts  of  equity,  they  do  not  auth- 
orize a  chancellor  to  thus  impair  the  force  of  solemn  obligations 
and  destroy  vested  rights.  Instead  of  displacing  mortgages  and 
other  liens  upon  the  property  of  private  corporations  and  natural 
persons,  It  is  the  duty  of  courts  to  uphold  and  enforce  them  against 
all  subsequent  encumbrances.'  That  liens  created  through  the 
medium  of  receivers'  certificates  will  not  be  allowed,  in  respect  to 
the  property  of  private  corporations  or  of  individuals,  to  take  prior- 
ity over  pre-existing  liens:  see  Farmers'  etc.  Trust  Co.  v.  Bankers' 
etc.  Tel.  Co.,  148  N.  Y.  315,  51  Am.  St.  Rep.  690;  Hanna  v.  State 
Trust  Co.,  70  Fed.  Rep.  2;  Doe  v.  Northwestern  etc.  Transp.  Co.,  78 
Fed.  Rep.  62;  Laughlin  v  United  States  Rolling-Stock  Co.,  64  Fed. 
Hep.  25.  Compare  Lewis  v.  Linden  Steel  Co.,  183  Pa.  St.  248;  Kent 
V.  Lake  Superior  etc.  Iron  Co.,  1-14  U.  S.  75.  A  receiver's  certifi- 
cates, Issued  by  the  receiver  of  a  merely  private  corporation,  are 
not  a  charge  upon  its  assets,  prior  to  that  of  existing  liens,  without 
the  consent  of  all  creditors  whose  liens  would  be  affected  thereby: 
Doe  V.  Northwestern  etc.  Transp.  Co.,  78  Fed.  Rep.  62;  Farmers' 
etc.  Trust  Co.  v.  Grape  Creek  Coal  Co.,  50  Fed.  Rep.  481;  Baltimore 
etc.  Loan  Assn.  v.  Alderson,  90  Fed.  Rep.  142.  "It  would  be  exceed- 
ingly dangerous  to  concede  to  a  court  of  equity  the  power  to  displace, 
in  favor  of  receivers'  certificates,  subsisting  liens  on  the  property 
of  private  corporations,  or  of  Individuals.  No  mortgage  lien  would 
ever  be  secure  if  it  were  liable  to  be  postponed  to  subsequent  ob- 
ligations created  by  a  receiver.  If  the  power  exists  at  all,  apart 
from  the  case  of  a  railroad  mortgage,  there  Is  no'  reason  for  deny- 
ing its  applicability  to  every  species  of  mortgage,  and  a  mortgagee 
might  suddenly  discover  that  what  he  believed  to  be  an  ample  se- 
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curlty,  has  been  utterly  destroyed  and  swept  away  by  intervening 
liens,  created  subsequently  by  an  order  of  the  court.  We  are  un- 
able to  give  our  assent  to  such  a  doctrine":  Hooper  v.  Central  Trust 
Co.,  81  Md.  559,  593,  per  McSherry,  J. 

Receivers'  Sales. — Liens  upon  property  held  by  a  receiver  are  not 
divested  by  virtue  of  a  sale  made  by  him:  Snow  v.  Winslow,  54 
Iowa,  200.  Thus,  upon  a  receivers'  sale  of  property  on  which  there 
Is  a  mechanic's  lien,  the  lien  is  not  displaced:  Snow  v.  Winsiow, 
54  Iowa,  200;  but  may  attach  ta  the  proceeds  of  the  sale:  Totten 
etc.  Co.  V.  Muncie  Nail  Co.,  148  Ind.  372.  And  his  sale  of  mortgaged 
property  does  not  divest  or  aCTect  the  paramount  mortgage  Hen  of 
a  stranger  to  the  record:  Lorch  v.  Aultman,  75  Ind.  162.  In  the 
same  manner,  the  lien  of  a  Judgment  owned  by  a  stranger  to  a  suit 
in  which  a  receiver  is  appointed  over  a  partnership,  against  the 
individual  Interest  in  real  estate  of  one  member  of  the  firm,  remains 
upon  the  property,  notwithstanding  it  has  been  sold  by  the  receiver: 
Foster  v.  Barnes,  81  Pa.  St.  377;  and  a  sale  by  a  receiver  does  not 
bar  statutory  liens  established  by  judgments  in  state  courts,  if  the 
petitions  of  the  judgment  creditors  to  intervene  In  the  foreclosure 
proceedings  in  a  federal  court  in  which  the  receiver  was  appointed 
have  been  denied  without  prejudice,  although  the  Judgments  were 
obtained  during  the  pendency  of  the  foreclosure  suit,  while  the 
receiver  was  in  possession  of  the  property,  and  without  making  him 
a  party:  Blair  v.  Walker,  26  Fed.  Rep.  73.  If  a  judgment  is  rendered 
against  a  railroad  company  and  its  receiver  after  title  has  passed  to 
another  company,  the  latter  is  not  liable  for  the  judgment,  though 
the  property  was  not  actually  turned  over  until  after  the  rendition 
of  the  judgment:  Brockert  v.  Iowa  Cent.  Ry.  Co.,  93  Iowa,  132.  Af- 
ter a  receiver's  sale,  unsatisfied,  pre-existing  lienholders  may  levy 
upon  and  sell  the  property:  Dann  Mfg.  Co.  v.  Parkhurst,  125  Ind. 
317.  As  against  the  purchaser  at  a  valid  receiver's  sale,  no  lien 
can  be  made  to  attach  to  the  property  which  did  not  rest  upon  It 
at  the  time  of  the  institution  of  the  suit  under  which  the  sale  wa» 
made:  Texas  etc.  Ry.  Co.  v.  I^wis,  81  Tex.  1,  26  Am.  St  Rep.  776. 

Rent. — A  landlord  has  the  right  to  distrain  goods  on  his  premises, 
on  the  day  that  a  receiver  sells  them,  for  rent  in  arrears  on  that  day. 
but,  as  he  cannot  In  an  orderly  way  exercise  his  right,  because  of 
the  receiver's  manual  possession,  he  necessarily  has  a  lien  on  the 
fund  raised  by  the  sale  of  the  goods,  under  the  order  of  the  court, 
which  cannot  be  materially  reduced  by  the  expense  of  the  receiv- 
ership: Lane  v.  Washington  Hotel  Co.,  Pa.,  March,  1899.  Compare 
Cooper  V.  Rose  Valley  Mills,  174  Pa.  St  302;  and  Galther  v.  Stock- 
bridge,  67  Md.  222,  228.  Rents  should  be  applied  by  a  receiver  ac- 
cording to  the  priority  of  the  several  liens.  Hence,  if  the  lien  of  a 
mortgage  Is  prior  to  that  of  a  judgment,  the  rents  should  be  applied 
upon  the  mortgage:  Cross  v.  Will  County  Nat  Bank.  177  111.  33.  A 
receiver  adopting  a  lease,  takes  it  subject  to  a  lien  created  thereby 
for  rent:  Link  Belt  Machinery  Co.  v.  Hughes,  174  111.  155. 

Statutory  Liens. — The  equitable  doctrine  whereby  certain  claims  are 
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given  precedence  over  mortgages  of  railway  and  like  property,  on 
bills  for  foreclosure  and  the  like,  filed  by  bondholders,  is  given  in  the 
extended  note  to  Green  v.  Coast  Line  R.  R,  Co.,  54  Am.  St,  Rep.  400- 
433.  See,  also,  Drennen  v.  Mercantile  etc.  Deposit  Co.,  115  Ala. 
592,  07  Am.  St.  Rep.  72,  extending  the  doctrine  to  other  than  rail- 
road corporations.  But  the  statute  sometimes  makes  a  claim  for 
labor,  material,  wages,  supplies,  et  cetera,  a  lien  upon  railroad  prop- 
erty in  the  hands  of  a  receiver,  and  such  statutory  liens  should  be 
paid  before  mortgage  bonds.  One  who  founds  such  a  claim,  how- 
ever, wholly  upon  a  state  statute,  must  prove  affirmatively  the 
existence  and  priority  of  his  lien  In  order  to  have  it  preferred  over 
that  of  the  first  mortgage  bondholder.  This  matter  of  the  prece- 
dence of  statutory  liens,  as  applied  to  railroad  property,  is  dis- 
cussed in  the  extended  note  to  Green  v.  Coast  Line  R.  R.  Co.,  54 
Am.  St.  Rep.  422.  See,  also,  Newgass  v.  Atlantic  etc.  Ry.  Co.,  72 
Fed.  Rep.  712.  Liens  for  labor,  wages,  supplies,  et  cetera,  are  also 
given  sometimes  by  statute  on  the  property  of  other  than  railroad 
corporations  which  are  in  the  hands  of  a  receiver,  for  debts  of  that 
character  outstanding  at  the  time  that  the  receiver  was  appointed: 
Liberty  etc.  Loan  Co.  v.  Furbush  etc.  Co.,  80  Fed.  Rep.  631;  St.  Paul 
€tc.  Trust  Co.  V.  Diagonal  Coal  Co.,  95  Iowa,  551;  Fidelity  etc.  De- 
posit Co.  V.  Roanoake  Iron  Co.,  81  Fed.  Rep.  439;  Giles  v.  Stanton, 
86  Tex.  620;  Randolph  v.  Farmers'  etc.  Trust  Co.,  91  Tex.  605.  It  is 
not  our  purpose  here  to  show,  in  detail,  when  a  lien  is  acquired  ou 
the  property.  The  main  question  in  such  cases  is,  "has  the  party 
claiming  the  lien  observed  the  commands  of  the  law,  and  been  obedi- 
ent to  its  requirements":  Liberty  etc.  Loan  Co.  v.  Furbush  etc.  Co., 
80  Fed.  Rep.  631,  637. 

Valid  statutory  liens,  whether  on  railroad  or  other  property,  are 
not  interfered  with  by  the  appointment  of  a  receiver.  Section  3149  b 
of  the  Code  of  Georgia  provides,  in  substance,  that  no  creditor  shall 
acquire  any  preference,  by  any  judgment  or  lieu,  on  any  suit  or  at- 
tachment, after  the  filing  of  an  equitable  bill  or  petition;  that  all 
assignments  and  mortgages  to  pay  or  secure  existing  debts,  made  af- 
ter the  filing  of  the  bill,  shall  be  vacated;  and  that  the  assets  shall 
be  divided  pro  rata  among  the  creditors,  preserving  all  existing 
liens.  And,  in  commenting  upon  this  section,  Simmons,  C.  J.,  de- 
livering the  opinion  of  the  court  In  Alexander  v.  Mercantile  etc.  De- 
posit Co.,  100  Ga.  537,  538,  and  In  which  case  a  receiver  was  ap- 
pointed, says:  "Thus,  it  will  be  seen  that  no  creditor,  without  a 
lien  at  the  filing  of  the  petition,  can  obtain  one  after  it  is  filed  in 
preference  to  any  other  creditor,  but  a  creditor  who  has  a  valid  lien 
when  the  petition  Is  filed,  is  not  interfered  with.  His  lien  Is  not 
displaced  but  preserved.  He  occupies  the  same  place,  as  far  as  the 
lien  is  concerned,  as  if  no  petition  had  been  filed  and  no  receiver  ap- 
pointed. The  priority  and  dignity  of  his  lien  stand  upon  the  same 
plane  they  occupied  before  the  commencement  of  the  proceedings. 
WTiatever  may  be  the  effect  of  a  comparatively  recent  equitable 
^doctrine  announced  by  the  federal  and  some  of  the  state  courts  in 
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regard  to  certain  preferential  claims  of  certain  creditors  in  the  dis- 
tribution of  the  assets  of  insolvent  railroad  companies,  under  cred- 
itors' bills,  filed  in  those  courts,  we  are  clear  that  in  a  proceeding 
commenced  under  the  above  section  of  our  code,  no  such  prefer- 
ential claims  can  exist.  These  preferential  claims  ai*e  not  such  liens 
as  those  mentioned  in  the  above  cited  section.  That  section  means 
legal  liens,  liens  accrued  by  contract,  or  by  judgment  of  the  court, 
or  those  arising  under  a  special  statute.  The  defendant  In  error, 
in  this  case,  before  the  filing  of  this  bill  had  a  valid  subsisting 
mortgage  lien  on  the  property  of  the  railroad  company.  That  lien, 
we  have  seen,  must,  under  the  code,  be  preserved.  It  cannot  be  dis- 
placed by  creditors  who  have  no  legal  lien  but  who  rely  solely  upon 
what  they  call  a  preferential  equity." 

A  creditor's  failure  to  claim  and  record  his  lien  is  not  excused  by 
the  fact  tliat  the  property  on  which  it  would  have  attached  was 
put  Into  the  hands  of  a  receiver,  by  judicial  proceedings,  at  the 
Instance  of  other  creditors,  before  the  time  for  recording  had  ex- 
pired: Filer  v.  Empire  Lumber  Co.,  91  Ga.  657.  Receivers  empow- 
ered to  operate  the  works  of  a  coi*poratIon  are  not  authorized  to 
sweep  away  the  entire  value  of  the  company's  plant  to  the  detri- 
ment of  labor  claimants  having  pre-existing  liens,  fixed  upon  the 
plant:  Gillespie  v.  Blair  Glass  Co.,  180  Pa.  St.  50.  Under  the  Iowa 
statute,  if  the  levy  of  an  attachment  on  the  property  of  a  corpo- 
ration is  abandoned,  laborers  who  fail  to  file  their  claims  with  the 
sheriff  are  not  prejudiced,  where  they  file  them  with  the  receiver, 
subsequently  appointed,  within  thirty  days  after  the  appointment. 
Their  claims  are  superior  to  those  of  corporation  bondholders  se- 
cured by  trust  deed,  and  take  priority  over  compensation  due  a 
trustee  and  his  attorney  for  services  In  the  foreclosure  of  a  trust 
deed  on  the  corporate  property,  but  are  subordinate  to  the  fees  of 
a  receiver  and  his  attorney:  St.  Paul  etc.  Trust  Co.  v.  Diagonal  Coal 
Co.,  95  Iowa,  551.  It  Is  error  to  enter  a  decree  making  claims  of 
the  receiver  for  money  expended  after  a  sale  of  property,  a  lien 
thereon  antedating  the  decree  under  which  It  was  sold:  Bassick  Min. 
Co.  V.  Schoolfleld,  15  Colo.  376.  The  rights  of  bondholders,  executed 
before  the  passage  of  the  Texas  receivers'  act,  cannot  be  affected 
or  prejudiced  by  any  Hen  which  the  court  Is  authorized  to  Impose 
under  the  provisions  of  that  act:  Foreman  v.  Central  Trust  Co.,  71 
Fed.  Rep.  776,  782;  or  wliich  is  authorized  by  the  act  itself.  Thus,  u 
provision  In  the  act,  that  judgment  against  a  receiver  for  a  cause 
of  action  arising  during  the  receivership  shall  be  a  superior  lien  to 
a  prior  mortgage,  does  not  give  such  a  judgment  a  preference  ovot 
a  mortgage  executed  before  the  passage  of  that  law:  Fordyce  v.  Du 
Rose,  87  Tex.  78. 

Taxes. — When  property  Is  rightfully  In  the  custody  of  a  receiver, 
It  iB  not  exempt  from  the  Imposition  of  taxes,  and  the  Hen  for  taxes 
is  superior  to  all  other  liens  whatsoever,  except  judicial  costs:  In  re 
Tyler,  149  U.  S.  164,  182;  United  States  Trust  Co.  v.  Mercantile 
Trust  Co.,  88  Fed.  Rep.  140;  Comer  v.  Polk  County,  81  Fed.  Rep. 
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921,  924;  Farmers'  etc.  Trust  Co.  v.  Detroit  etc.  R.  R.  Co.,  71  Fed. 
Rep.  29;  Marshall  etc.  Bank  v.  Cady,  Minn.,  April,  1899.  A  sale 
of  property,  in  the  custody  of  a  receiver,  for  taxes  is  void,  even  if 
the  state  buys  the  property  in:  Virginia  etc.  Iron  Co.  v.  Bristol  Laud 
Co.,  88  Fed.  Hep.  134.  If  property  coming  into  the  hands  of  a  re- 
ceiver is  subject  to  a  lien  for  taxes,  and  no  specific  remedy  for  the 
enforcement  of  such  lien  is  provided  by  statute,  the  court  may  or- 
der them  paid,  as  a  preferred  claim,  out  of  the  proceeds  of  the  prop- 
erty: Duryee  v.  United  States  Credit  System  Co.,  55  N.  J.  Eq.  311. 
State,  county,  and  city  taxes  accruing  before,  and  during,  the  re- 
ceivership are,  by  the  Texas  statute,  made  a  first  lien  upon  the 
property,  but  not  upon  the  earnings:  Randolph  v.  Farmers'  etc.  Trust 
Co.,  91  Tex.  005. 

Tendor's  Lien.— After  personal  property  of  an  insolvent  corpora- 
tion has  been  put  into  a  receiver's  hands.  It  is  too  late  for  the  vendor 
of  such  property,  who  sold  it  to  the  corporation,  to  obtain  a  specific 
attachment  to  enforce  the  payment  of  the  purchase  money:  Halperu 
V.  Clarendon  etc.  Lumber  Co.,  64  Arli.  132.  One  who  has  a  vendor's 
lien  on  property  in  the  hands  of  a  receiver  should  make  an  effort 
to  enforce  or  protect  It  by  a  reasonable  application  to  the  court: 
Remington  Paper  Co.  v.  Watson,  49  La.  Ann.  1296.  Compare  United 
States  v.  Guglard,  79  Fed.  Rep.  21. 

The  Right  of  a  Creditor  to  Share  in  the  distribution  of  the  debtors 
assets,  by  a  receiver,  is  not  affected  by  the  fact  that  his  claim  is  se- 
cured by  a  mortgage  on  other  property:  Taylor  v.  Moore,  64  Ark.  23. 
Neither  is  he  guilty  of  laches,  where  he  has  neglected  to  file  his 
claim  with  the  receiver,  until  after  the  latter  has  applied  to  the 
court  for  leave  to  distribute  assets,  if  he  has  an  attachment  against 
the  property  pending  and  undisposed  of,  and  no  notice  has  been 
given  to  creditors  to  present  their  claims  to  the  receiver:  Taylor  v. 
Moore,  64  Ark.  23.  A  creditor  of  an  insolvent  corporation,  whose 
assets  are  in  the  hands  of  a  receiver,  has  a  right  to  prove  and  have 
dividends  upon  his  entire  debt,  irrespective  of  any  collateral  securi- 
ties or  liens  held  by  him:  People  v.  Remington,  121  N.  Y.  828,  335. 
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[162  Indiana.  641.] 

SBRVICBS— COMPLAINT  IN  ACTION  FOR— DEMURRER. 
A  complaint  by  an  employ^,  in  an  action  for  his  wrongful  discharge, 
Is  good  on  demurrer,  where  It  alleges  a  violation  of  the  contract  of 
employment,  and  the  amount  that  the  plaintiff  would  have  earned 
under  It.  Nothing  more  than  the  loss  of  compensation  agreed  upon 
for  the  unexpired  term  need  be  shown,  as  this  is  a  sufficient  allega- 
tion of  damages. 

SERVICES— WRONGFUL  DISCHARGE  OP  EMPLOYE.— 
THE  REMEDY  of  an  employ^,  discharfired  without  sufficient  cause, 
before  the  expiration  of  the  period  of  service  stipulated  for,  Is  not  In 
assumpsit  as  for  Implied  services,  or  for  wages,  but  is  for  damages 
for  breach  of  the  contract. 
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SERVICES— WRONGFUL  DISCHARGE  OF  EMPLOY^.— 
THE  MEASURE  OF  DAMAGES  for  the  wrongful  discharge  of  an 
employs,  before  the  expiration  of  the  period  of  service  stipiilated 
for,  is  an  amount  etiual  to  tlie  stipulated  wages  for  the  whole  per- 
iod covered  by  the  contract,  less  the  sum  earned,  and  which  proba- 
bly, can,  by  reasonable  diligence,  be  earned  during  the  time  covered 
by  the  breach. 

SERVICES  —  COMPLAINT  —  UNNECESSARY  ALLEGA- 
TION—MATTERS OF  DEFENSE.— It  is  not  necessary.  In  an  ac- 
tion by  an  employ6  wrongfully  discharged  before  the  expiration  of 
his  term  of  service,  for  the  complaint  to  allege  that,  since  the  dis- 
charge of  the  employs,  he  has  been  unable  to  obtain  employment,  and 
has  earned  nothing.  If  he  has,  or,  by  the  exercise  of  reasonable  dili- 
gence, could  have  obtained  employment,  or  earned  wages  after  his 
discharge,  the  facts  are  matters  of  defense,  and  must  be  established 
by  the  employer. 

SERVICES— DISCHARGE  OF  EMPLOYE— INSUFFICIENT 
CAUSE  FOR— OBSERVANCE  OF  RULES.— It  is  not  good  cause 
for  the  discharge  of  an  employ^  before  the  expiration  of  his  term  of 
service,  that  he  fails  to  observe  his  employer's  rules  for  the  conduct 
of  business,  where  he  does  not  have  notice  of  such  rules. 

SERVICES— DISCHARGE  OF  EMPLOY^— INSUFFICIENT 
CAUSE. — Trivial  and  unimportant  acts  of  disobedience  or  negli- 
gence are  not  a  good  cause  for  the  discharge  of  an  employfi  before 
the  expiration  of  his  term  of  service,  particularly  after  the  employer 
has  previously  passed  them  without  complaint. 

SERVICES— WRONGFUL  DISCHARGE  OF  EMPLOYfi— 
REMEDY. — An  employS,  who  has  been  wrongfully  discharged  be- 
fore the  expiration  of  his  term  of  service,  may  sue  at  once  for  a 
breach  of  the  contract,  and  recover  his  full  damages  to  the  end  of 
the  term.  Or  he  may  sue  after  the  expiration  of  the  term,  within 
the  statutory  limit,  but  the  measure  of  damages  is  the  same  In  either 
case,  for  there  can  be  but  a  single  action. 

INSTRUCTIONS— CONSIDERATION  OF,  AS  A  WHOLE.— 
Instruction  should  be  construed  with  reference  to  each  other.  The 
entire  charge  should  be  tai^en  as  a  whole,  and  not  in  detached  parts. 

INSTRUCTIONS— APPEAL-REVERSAL.— A  cause  will 
not  be  reversed  on  appeal,  though  the  whole  of  the  law  upon  a  par- 
ticular head  Is  not  fully  stated  in  one  or  more  of  the  separate  parts 
of  the  charge  to  the  jury,  if  the  Instructions  to  them,  taken  as  a 
whole,  correctly  state  the  law. 

SERVICES— DEFENSE  THAT  WAGES  WERE  EARNED 
AFTER  WRONGFUL  DISCHARGE— SETOFF.— In  an  action  by 
an  employs  wrongfully  discharged  before  the  expiration  of  his  term 
of  service,  the  fact  that  he  earned  wages  after  his  discharge  may  be 
set  up  by  way  of  partial  answer  to  reduce  the  amount  of  bis  re- 
covery, but  cannot  be  pleaded  as  a  setoff. 

INSTRUCTIONS— PRESUMPTION  AS  TO.  ON  APPEAL.- 
Upon  an  appeal  every  reasonable  presumption  Is  Indulged  In  favor 
of  the  action  of  the  trial  court  and  this  presumption  extends  to  the 
giving  of  instructions  as  well  as  to  any  other  of  the  proceedings. 

S.  B.  Hamill,  S.  C.  Stimson,  A.  M.  Higgins,  H.  A.  Condit, 
and  B.  !6.  Stimson,  for  the  appellants. 

W.  Mack,  D.  W.  Henry,  G.  M.  Crane,  D.  V.  Miller,  and  A.  L. 

Miller,  for  the  appellee. 
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***  DOWLING,  J.  Action  by  appellee  for  damages  for 
breach  of  executory  contract  for  employment. 

The  alleged  breach  consisted  in  the  wrongful  discharge  of 
appellee  while  the  contract  had  one  year  and  eight  months  to 
run,  for  which  time  he  would  have  been  entitled  at  the  contract 
Tate  to  three  thousand  six  hundred  dollars,  payable  in  monthly 
installments.     Verdict  and  judgment  for  appellee. 

The  overruling  of  the  demurrer  to  the  complaint,  and  the 
giving  of  certain  instructions,  are  the  errors  complained  of. 
The  specific  objections  to  the  complaint  are  that  "it  does  not 
allege  damages,"  and  that  "it  fails  to  show  that  appellee  could 
not,  with  reasonable  care  and  diligence,  have  obtained  other 
•equally  profitable  employment." 

The  complaint  shows  the  contract,  and  a  total  breach  by  ap- 
pellants by  the  wrongful  discharge  of  appellee;  it  alleges  the 
readiness  and  willingness  of  appellee  to  continue  in  such  employ- 
ment; it  avers  that  by  the  contract  appellee  would  have  re- 
ceived one  hundred  and  fifty  dollars  per  month  for  the  eight 
months  remaining  of  the  second  year,  and  two  hundred  dollars 
per  month  for  the  third  and  last  year;  and  it  concludes  with  a 
prayer  for  damages  for  the  violation  of  the  contract  by  appel- 
lants, and  a  demand  for  judgment  for  three  thousand  six  hun- 
dred dollars. 

These  facts  were  sufficient  to  constitute  a  cause  of  action. 
The  remedy  of  a  servant  discharged  without  sufficient  cause, 
"before  the  expiration  of  the  period  of  service  stipulated  for,  is 
not  in  assumpsit  as  for  implied  services,  or  for  wages,  but  is  for 
damages  for  the  breach  of  the  contract:  Eicks  v.  Yates,  5  Ind. 
115;  Eichardson  v.  Eagle  Machine  Works,  78  «^  Ind.  422,  41 
Am.  Eep.  584;  Aetna  Life  Ins.  Co.  v.  Nexsen,  84  Ind.  347,  43 
Am.  Eep.  91;  Hinchclilfe  v.  Koontz,  121  Ind.  422,  16  Am.  St. 
Eep.  403;  Tiffin  Glass  Co.  v.  Stoehr,  54  Ohio  St.  157. 

In  such  cases,  the  measure  of  damages  is  an  amount  equal  to 
the  stipulated  wages  for  the  whole  period  covered  by  the  con- 
tract, less  the  sum  earned,  and  which  probably  can  by  reasonable 
diligence  be  earned  during  the  time  covered  by  the  breach: 
Hinchcliffe  v.  Koontz,  121  Ind.  422,  16  Am.  St.  Eep.  403;  Eich- 
ardson V.  Eagle  Machine  Works,  78  Ind.  422,  41  Am.  Eep.  584; 
Howard  v.  Daly,  61  N.  Y.  362,  19  Am.  Eep.  285;  James  v.  Allen 
Co.,  44  Ohio  St.  226,  58  Am.  Eep.  821;  Olmstead  v.  Bach,  78 
Md.  132,  44  Am.  St.  Eep.  273;  Costigan  v.  Mohawk  etc.  E.  E. 
Co..  3  Denio.  609.  43  Am.  Dec.  758;  King  v.  Steiren,  44  Pa.  St 
99,  84  Am.  Dec.  419. 
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The  allegations  of  the  complaint,  touching  the  loss  appellee 
sustained  by  the  breach,  are  equivalent  to  a  direct  averment  that 
he  had  been  damaged  to  the  amount  charged.  The  sufficiency 
of  the  averment  is  to  be  tested  by  the  rule  as  to  damages  under 
such  circumstances  and  nothing  more  need  be  shown  on  this 
subject  than  the  loss  of  the  compensation  agreed  upon  for  the 
unexpired  term. 

The  second  objection  to  the  complaint  is  equally  untenable 
It  is  not  necessary  that  the  discharged  servant  should  allege  in 
his  complaint  that  since  his  discharge  he  has  been  unable  to 
obtain  employment,  and  has  earned  nothing.  If  he  has,  or  by 
the  exercise  of  reasonable  diligence  could  have,  obtained  employ- 
ment, or  earned  wages  after  his  discharge,  these  facts  are  matters 
of  defense,  and  must  be  established  by  the  master:  Dunn  v. 
Johnson,  33  Ind.  54,  5  Am.  Eep.  177;  Gazette  etc.  Co.  v.  Morss, 
60  Ind.  153;  Cincinnati  etc.  Ry.  Co.  v.  Lutes,  112  Ind.  276; 
Hinchcliffe  v.  Koontz,  121  Ind.  422,  16  Am.  St.  Rep.  403; 
Barker  v.  Knickerbocker  Ins.  Co.,  24  Wis.  630;  East  Tennessee 
etc.  R.  R.  Co.  V.  Staub,  7  Lea,  397. 

At  the  trial,  the  court  gave  certain  instructions,  and  modi- 
fied others,  and  of  this  action  the  appellants  complain.  One  of 
the  instructions  given,  after  modification,  was  this:  "If  *"  you 
believe  from  the  evidence  that  the  plaintiff,  within  the  scope  of 
his  alleged  emplojonent  as  solicitor  of  life  insurance,  refused  to 
obey  or  submit  to  the  directions  or  rules  of  the  defendants, 
"having  notice  of  such  directions  or  rules,  or  that  he  so  behaved 
himself  as  to  make  it  difficult  or  disagreeable  for  them  to  direct 
and  control  him  in  the  performance  of  his  alleged  duties,  the 
defendants  had  a  right  to  discharge  him  from  their  service,  and 
he  cannot  recover  damages  therefor." 

The  modification  complained  of  consisted  in  adding  the  words 
we  have  italicized.  In  this  we  find  no  error.  If  appellants  had 
rules  or  regulations  for  conducting  their  business,  and  which 
the  servant  was  required  to  observe,  it  was  their  duty  to  make 
them  known  to  him.  If  the  servant  had  no  notice  of  such  njjes 
and  regulations,  he  could  not  be  expected  to  conform  his  con- 
duct to  them. 

Another  instruction  given  as  modified  was  as  follows:  "By 
the  terms  of  the  contract  set  out  in  the  complaint,  the  plaintiff 
sold  his  services  to  the  defendants  for  a  stipulated  time  and  for 
a  stipulated  price.  During  the  time  stipulated  in  the  contract, 
the  defendants  not  only  had  the  riffht  to  such  services,  but  they 
had  a  right  to  direct  and  control  the  plaintiff  in  the  performance 
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of  such  services;  and,  if  the  plaintiff  refused  to  submit  to  such' 
directions  and  control,  in  material  matters,  the  defendants  had 
a  right  to  discharge  him,  and  such  discharge  would  not  be  a 
breach  of  the  contract,  and  the  plaintiff  would  not  be  entitled  to 
recover  damages  therefor." 

The  qualification  of  this  instruction  by  the  addition  of  the 
words,  "in  material  matters,"  was  proper.  The  master  would 
have  had  no  right  to  discharge  the  servant  for  trivial  and  unim- 
portant acts  of  disobedience  or  negligence:  Schouler  on  Domes- 
tic Relations,  sec.  463.  Whether  there  had  been  such  dis- 
obedience was  a  question  for  the  jury. 

For  the  same  reasons,  it  is  our  opinion  that  the  trial  court 
did  not  err  in  charging  that,  if  it  was  found  from  the  evidence 
that  the  appellee  had  made  slight  losses  of  time,  and  ®'**  had 
been  disobedient  in  immaterial  matters,  after  which  he  had 
been  continued  in  the  service  for  a  considerable  period  without 
complaint  from  appellants,  such  conduct  would  not  Justify  di»- 
charging  him  after  such  continued  service.  The  contract  was 
general  in  stating  the  time  of  service  at  three  years,  and  was 
subject  to  such  reasonable  construction  as  to  the  hours  of  ser- 
vice, as  the  extent,  character,  and  rules  of  the  business  of  ap- 
pellants should  warrant.  Both  parties  having  acted  upon  a  con- 
struction of  it,  and  acquiesced  in  such  construction  for  a  con- 
siderable time,  the  master  could  not  make  a  stale  violation  of 
the  letter  of  the  contract  a  pretext  for  discharging  the  servant. 

Finally,  it  is  complained  that  the  court  gave,  at  the  appellee's 
request,  the  following  instruction:  "If  plaintiff  was  wrongfully 
discharged  twenty  months  before  his  contract  expired,  he  had  a 
right  to  sue  at  once  for  a  breach  of  the  contract,  which  he  has 
done,  and  he  would  have  a  right  to  recover  his  full  damages  to 
the  end  of  his  term." 

While  there  is  much  conflict  among  the  authorities  as  to  the 
measure  of  damages  upon  the  wrongful  discharge  of  a  servant, 
the  decisions  in  this  state  have  been  consistent  and  uniform 
upon  this  subject.  There  can  be  but  a  single  action,  and  not 
successive  actions.  The  action  must  be  for  damages  for  the 
breach  of  the  contract,  and  not  in  assumpsit  for  constructive 
services,  or  for  wages.  All  damages  sustained  by  the  servant, 
in  consequence  of  the  wrongful  act  of  the  master,  whether 
present  or  prospective,  must  be  included  in  the  recovery.  A 
single  judgment  for  the  injury  bars  all  other  claims.  The  suit 
may  be  brought  at  any  time  after  the  breach,  either  before  the 
expiration  of  the  term  of  the  contract,  or  afterward,  within  the 
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statutory  limit.  But,  whether  brought  before  or  after  the  ex- 
piration of  the  term  of  the  contract,  the  measure  of  the  damages 
is  the  same.  If  brought  during  the  term,  the  difficulty  in  ascer- 
taining the  amount  of  the  damages  sustained  may  be  greater 
than  if  the  action  had  been  deferred  until  the  term  of  the  con- 
tract had  expired.  ***  But  the  difficulty  and  uncertainty  in 
such  cases  are  not  greater  than  in  many  others,  where  a  perma- 
nent and  continuing  injury  is  alleged,  and  the  plaintiff  is  con- 
fined to  a  single  action  for  his  damages:  Schell  v.  Plumb, 55  N.  Y. 
692;  Remelee  v.  Hall,  31  Vt.  582,  76  Am.  Dec.  140;  8  Am.  & 
Fng.  Ency.  of  Law,  2d  ed.,  651;  Wakeman  y.  Wheeler  etc.  Co., 
101  N.  Y.  205,  54  Am.  Rep.  676. 

The  instruction  under  review  was  given  in  connection  with 
others  which  explained  and  limited  the  general  rule  contained  in 
the  foregoing,  and  among  these  were  the  following: 

"11.  If  you  find  from  the  evidence  that  the  plaintiff  can,  with 
a  reasonable  effort,  find  employment,  in  the  line  of  his  business, 
the  value  of  the  unexpired  time,  under  the  contract  sued  on,  or 
the  sum  he  might  earn  by  reasonable  diligence,  from  this  time 
until  the  expiration  of  the  contract  sued  on,  should  be  deducted 
from  the  amount  he  might  otherwise  be  entitled  to  recover,  if  he 
is  entitled  to  recover  anything."  "18.  If  you  find  defendant 
[plaintiff]  performed  his  part  of  the  contract  for  sixteen 
months,  and  was  wrongfully  discharged  by  defendants,  he  has  a 
right  to  recover  in  this  action  whatever  amount  he  has  been 
damaged  thereby.  Under  his  agreement,  he  was  to  have  at 
the  rate  of  eighteen  hundred  dollars  per  year  for  the  eight 
months  of  this  year,  and  two  thousand  dollars  for  next  year. 
From  this  amount,  defendants  may  show  what  he  has  earned 
since  his  discharge,  and  what  he  may  reasonably  earn  during 
the  balance  of  the  time  for  which  he  was  employed;  and,  what- 
ever is  shown  you  must  deduct  from  the  contract  salary; 
and  you  will  also  deduct  interest  on  the  salary  from  this  time 
to  the  end  of  the  term,  i.  e.,  you  will  rebate  the  interest  on  such 
sums  as  are  to  become  due  and  give  him  a  verdict  for  the  bal- 
ance." 

All  of  the  instructions  given  in  a  cause  are  to  be  construed 
with  reference  to  each  other,  and  the  entire  charge  is  to  be  taken 
as  a  whole,  and  not  in  detached  parts.  If  it  is  consistent  with 
itself,  and,  taken  together,  states  the  law  correctly,  it  is  not  sub- 
ject to  objection,  even  if  the  whole  of  the  law  •*''  upon  a  par- 
ticular head  is  not  fully  stated  in  one  or  more  of  the  separate 
parts  of  such  charge. 
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We  think  the  instruction  complained  of  states  the  law  cor- 
rectly, and  that  it  is  sustained  by  the  authorities  hereinbefore 
cited.  If  it  required  elucidation  or  qualification,  the  other  in- 
structions given  by  the  court  were  amply  sufficient  to  enable 
the  jury  to  make  a  proper  application  of  the  rule;  and  the 
amount  of  the  verdict  returned  furnishes  no  indication  that  they 
misunderstood  the  law,  or  fell  into  error  in  applying  it. 

We  have  carefully  examined  all  the  cases  and  text-books  re- 
ferred to  by  counsel  for  appellant,  but  found  nothing  in  them 
which  inclines  us  to  change  our  views  of  this  case.  We  do  not 
approve  the  doctrine  stated  in  McMullan  v.  Dickinson  Co.,  60 
Minn.  156,  51  Am.  St.  Eep.  511,  and  Gordon  v.  Brewster,  7  Wia. 
309   (*355),  and  decline  to  follow  these  cases. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

ON   PETITION    FOR    REHEARING. 

DOWLING,  J.  In  their  petition  for  a  rehearing,  appellants 
complain  that  the  court  failed  to  consider  the  errors  assigned 
upon  the  rulings  on  the  demurrers  to  the  second  and  fourth 
paragraphs  of  the  answer. 

The  only  reference  made  in  the  briefs  of  counsel  for  appel- 
lants to  this  branch  of  their  case  is  the  following:  "The  second 
paragraph  of  the  answer  is  good,  for  the  reason  that  the  master 
owns,  and  is  entitled  to  receive,  all  the  earnings  of  the  servant 
in  the  business  in  which  he  is  employed.  And,  therefore,  such 
earnings  are  a  proper  setoff  to  a  demand  for  wages.  The  fourth 
paragraph  is  good,  for  the  reason  that  it  shows,  specially,  the 
nonperformance  of  the  contract  by  appellee." 

The  evident  insufficiency  of  the  second  paragraph  of  the 
answer,  and  the  fact  that  the  fourth  was  merely  a  special  denial, 
taken  in  connection  with  the  failure  of  counsel  to  discuss  *** 
either  of  them,  created  the  impression  that  the  errors  assigned, 
upon  these  rulings,  were  not  seriously  insisted  upon. 

The  second  paragraph  of  the  answer  is  bad.  The  action  of 
the  appellee  was  not  for  wages,  but  for  damages  for  a  breach  of 
contract.  His  earnings  belonged  to  him,  and  appellants  had  no 
claim  upon  them.  The  fact  that  appellee  did  earn  wages  after 
he  was  discharged  by  appellants  might  have  been  set  up  by  way 
of  partial  answer  to  reduce  the  amount  of  appellee's  recovery, 
but  it  could  not  be  pleaded  as  a  setoff. 

Neither  was  this  paragraph  good  as  a  partial  answer,  for  the 
reason  that  it  did  not  confess  and  avoid  the  complaint,  or  any 
part  of  it.     The  averments  were  that  the  appellants  "fully  com- 


June,  1899.]  Hamilton  v.  Love.  391 

plied  with  all  of  the  conditions  of  said  contract  on  their  part  to 
be  performed,  but  that  the  plaintiff  refused  and  failed  to  comply 
with  said  contract."  It  then  alleges  that,  while  so  acting  and 
being  otherwise  engaged  than  in  the  service  of  appellants,  the 
appellee  earned  and  received  for  his  own  use  six  hundred  dollars. 
If  these  allegations  were  true,  appellants  had  a  claim  for  dam- 
ages for  the  breach  of  the  contract,  and  appellee  had  no  cause 
of  action  whatever  against  them.  In  such  case,  the  measure  of 
damages  would  not  be  what  appellee  had  earned,  but  what  ap- 
pellants had  lost. 

The  fourth  paragraph  of  the  answer,  as  we  have  stated,  was 
a  special  denial.  It  was  pleaded  in  connection  with  the  general 
denial.  The  ruling  on  the  demurrer  to  it  was  harmless,  as  all 
facts  admissible  under  it  could  have  been  given  in  evidence 
under  the  general  denial.  It  might,  properly,  have  been 
stricken  out  on  motion. 

It  is  insisted  that  the  trial  court  erred  in  giving  instructions 
numbered  5  and  9,  and  that  this  error  should  reverse  the  judg- 
ment.    These  instructions  were  as  follows: 

"There  is  nothing  in  this  contract  that  requires  Love  to  work 
every  day  and  hour  for  three  years.  It  is  to  have  a  reasonable 
construction,  and  the  fact  that  he  had  leave  for  two  or  three 
days  to  look  after  his  private  affairs,  and  did  so,  or  that  he  went 
for  a  half-day  to  a  fair,  and  a  like  time  to  the  *'*®  races,  without 
their  permission,  but  with  their  subsequent  knowledge,  and  no 
objection  or  protest  was  ever  made  to  him,  nor  any  complaint, 
or  claim  against  him,  and  he  continued  in  their  employment  for 
months  afterward,  such  failures  would  not  be  ground  for  dis- 
charging him  at  the  time  he  was  discharged." 

"Although  the  law  requires  an  agent  to  obey  all  reasonable 
directions  and  orders  of  his  employers,  and  the  directions  in 
which  he  failed,  or  refused  to  obey,  were  in  unimportant  matters, 
and  no  objections  were  ever  made  to  him  for  such  failures,  and 
he  continued  in  his  employment,  his  failures  or  refusals  would 
not  be  sufficient  ground  for  discharge  long  after  they  occurred." 

The  objection  made  to  these  instructions  is  that  the  court 
assumed  the  existence  of  certain  facts,  and  in  so  doing  invaded 
the  province  of  the  jury. 

Upon  an  appeal,  every  reasonable  presumption  is  indulged  in 
favor  of  the  action  of  the  trial  court.  These  presumptions  ex- 
tend as  well  to  the  giving  of  instructions  as  to  any  other  of  the 
proceedings.  If,  under  any  circumstances,  the  instruction 
would  be  correct,  we  are  bound  to  presume  that  such  a  state  of 
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facts  existed  as  warranted  the  court  in  giving  the  instructions. 
If  such  circumstances  did  not  exist,  the  burden  is  upon  the  party 
complaining  to  overcome  the  presumptions  of  correctness: 
Elliott's  Appellate  Procedure,  sec.  709,  722;  Wilson  v.  Atlanta 
etc.  Ey.  Co.,  82  Ga.  386;  Hinds  v.  Harbou,  58  Ind.  121. 

In  the  briefs  filed  on  behalf  of  appellant,  there  is  not  a  word 
in  regard  to  the  state  of  the  evidence  as  to  the  facts  so  alleged 
to  have  been  assumed  by  the  court.  Conceding,  without  decid- 
ing, that  the  court  did  assume  the  existence  of  the  facts  that 
appellee  had  leave  for  two  or  three  days  to  look  after  his  own 
affairs,  and  that  he  did  so;  that  he  went  for  half  a  day  to  a  fair, 
and  for  a  like  time  to  the  races,  without  permission;  that  appel- 
lants subsequently  had  knowledge  of  these  facts;  that  they  made 
no  objection  or  protest  to  him;  *^®  that  no  complaint  or  claim 
was  made  on  this  account;  and  that  appellee  thereafter  con- 
tinued in  the  employment  of  appellants  for  some  months — in 
the  absence  of  any  evidence  to  the  contrary  brought  to  our 
notice  by  appellants,  we  have  the  right  to  presume  either  that 
these  facts  were  admitted  on  the  trial,  or  that  they  were  proved 
by  the  appellee,  and  not  controverted  by  the  appellants. 

We  have  not  thought  fit,  however,  to  rest  upon  this  presump- 
tion. Without  any  assistance  from  the  briefs  in  the  case,  we 
have  carefully  searched  every  line  of  the  one  hundred  and 
ninety-seven  pages  of  the  record  and  found  that  the  evidence 
stood  as  follows:  The  plaintiff.  Love,  testified  to  the  following 
facts:  **I  put  in  all  of  the  time,  with  the  exception  of  three  or 
four  days  that  I  gave  an  account  of,  an  agreement  before  I  took 
those  days  off":  Eecord,  p.  80,  lines  19-21.  "I  was  there  [at 
the  fair]  one-half  day.  Did  not  make  any  direct  report  of  it. 
I  told  those  about  the  office,  when  I  came  to  the  ofl5ce,  that  I 
had  been  to  the  fair":  Eecord,  p.  92,  lines  11-16.  '1  do  not 
think  I  said  anything  about  it  [the  races].  I  was  at  the  races 
one-half  day.  I  saw  and  recognized  one  or  two  of  the  firm 
there":  Eecord,  p.  94,  lines  21-26.  "I  reported  to  the  firm  that 
I  had  spent  a  day  or  two  at  my  own  business":  Eecord,  p.  95, 
lines  5-10.  "The  fair  was  a  good  place  to  go  to  to  form  acquaint- 
ances, or  to  touch  up  your  old  acquaintances,  whether  they  are 
contemplating  anything  of  the  kind  [life  insurance].  I  talked 
to  two  or  three":  Eecord,  p.  100,  lines  7-11, 

The  whole  of  the  evidence,  as  to  these  facts,  given  on  behalf 
of  the  appellants,  was  the  following:  J.Irving  Eiddle,  one  of  the 
appellants,  testified:  "I  didn't  tell  him  (Love)  anything  about 
the  rule  of  the  office":  Eecord,  p.  128,  lines  2-3.     And  William 
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A.  Hamilton,  the  other  appellant,  thus  testified:  **Don't  remem- 
ber any  complaint  about  his  not  coming  at  8  o'clock  and  1 
o'clock":  Record,  p.  174,  ^^  lines  21-22.  "Do  not  know  that 
we  made  any  specific  complaints":  Record,  p.  183. 

Nowhere  in  the  evidence  are  the  foregoing  statements  of  the 
appellee  denied.  The  facts  referred  to  by  the  court  in  the  in- 
structions were  established  by  the  uncontradicted  testimony  of 
the  appellee,  and  the  presumption  of  the  correctness  of  the 
instructions  is  confirmed  by  an  examination  of  the  record. 

The  oth^  points  made  in  the  petition  for  a  rehearing  were,  as 
we  think,  correctly  and  fully  decided  in  the  original  opinion. 

The  petition  for  a  rehearing  is  overruled. 


SERVICES  — WRONGFUL  DISCHARGE  OF  EMPLOYE  — 
REMEDY— BREACH  OF  CONTRACT— DAMAGES.— The  remedy 
of  an  employ6,  wrongfully  discharged  before  the  end  of  his  term, 
where  the  contract  of  hiring  is  for  a  definite  time,  is:  1.  To  elect 
to  treat  the  contract  as  rescinded,  and  sue  on  a  quantum  meruit;  or 
2.  To  sue  for  an  entire  breach  of  the  contract  by  the  defendant,  and 
recover  all  damages  sustained  up  to  the  trial;  or  3.  To  wait  until 
his  wages  would  mature  under  the  terms  of  the  contract,  and  sue 
and  recover  as  upon  performance  on  his  part.  The  measure  of  dam- 
ages, in  such  cases,  is  the  amount  of  wages  he  would  have  earned 
under  the  contract,  after  deducting  such  sums  as  he  had  earned,  or, 
by  the  exercise  of  reasonable  diligence,  might  have  earned,  in  the 
line  of  his  business  during  the  remainder  of  the  period  covered  by 
the  contract:  Note  to  Pennsylvania  Co.  v.  Dolan,  6  Ind.  App.  109, 
51  Am.  St.  Rep.  301;  Everson  v.  Powers,  89  N.  Y.  527.  42  Am.  Rep." 
319.  This  subject  is  discussed  in  the  monographic  note  to  McMullan 
V.  Dicliinson  Co..  51  Am.  St.  Rep,  515-518,  on  the  remedies  of  an 
employe  wrongfully  discharged. 

INSTRUCTIONS— CONSIDERATION  OP— PRESUMPTION.- If 
an  instruction  contains  a  complete  statement  ofa  proposition  of  law 
applicable  to  the  facts  in  a  given  case,  it  is  good  as  part  of  a  series 
containing  the  entire  law  of  the  case.  All  of  the  instructions  must 
be  considered  together,  and  construed  with  reference  to  each  other: 
Taylor  v.  Wootan,  1  Ind.  App.  188,  50  Am.  St.  Rep.  200.  If  a 
charge,  as  a  whole.  Is  correct,  the  judgment  will  not  be  reversed, 
although  an  extract  from  the  charge,  taken  by  Itself,  is  erroneous: 
Note  to  State  v.  Ardoin,  62  Am.  St.  Rep.  680.  It  will  be  presumed, 
on  appeal,  that  the  instructions  given  were  applicable  to  the  evi- 
dence: Adams  V.  Vanderbecls,  148  Ind.  92,  62  Am.  St.  Rep.  497,  and 
note. 
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Williams  v.  Harlan. 

[88  Mabtland,  1.] 

OOTBNANOY— LIEN  FOR  IMPROVEMENTS.— If  a  cotenant 
expends  money  in  making  improvements  on  the  common  estate, 
at  the  request  of  his  cotenants  and  for  their  benefit,  he  is  entitled 
to  a  Hen  therefor  upon  the  shares  of  such  cotenants. 

COTENANCY— LIEN  OF  THIRD  PERSON  FOR  IMPROVE- 
MENTS.— If  a  third  person  lends  money  to  a  cotenant,  to  be  ex- 
pended in  maliing  permanent  improvements  on  the  common  estate 
at  the  request  of  the  other  cotenants,  and  such  improvements  are 
made,  the  lender  is  subrogated  to  the  rights  of  the  borrowing  coten- 
ant and  is  entitled  to  a  lien  on  the  property  for  the  amount  so 
expended. 

COTENANCY— ENFORCING  LIEN  FOR  IMPROVEMENTS 
— PARTIES. — In  an  action  to  subject  land  held  in  cotenancy  to  a 
lien  for  improvements  made  thereon  with  money  loaned  by  a  third 
person,  a  cotenant,  who  has  parted  with  all  his  interest  to  a  trustee 
for  creditors,  is  not  a  necessary  party. 

COTENANCY  —  LIEN  FOR  IMPROVEMENTS  — INJUNC- 
TION— An  action  for  an  injunction  may  be  maintained  to  restrain  a 
contemplated  partition  of  land  held  in  cotenancy,  whereby  the  lien 
of  a  third  person  for  money  loaned  by  him  for  improvements  made 
on  the  common  property  by  the  cotenants  may  be  destroyed. 

W.  A.  Dawson  and  S.  A.  Williams,  for  the  appellant. 

J.  J.  Archer  and  W.  B.  Harlan,  for  the  appellees. 

*  FOWLEE,  J.  Certain  real  estate,  consisting  of  a  farm  of 
one  hundred  and  twenty  acres  and  the  buildings  thereon,  located 
in  Harford  county,  Maryland,  constitutes  the  subject  of  this 
controversy.  By  the  will  of  the  late  Elizabeth  B.  Williams  the 
farm  in  question  was  devised  to  her  daughter,  Maria  B.  Green- 
way,  for  life,  with  remainder   in   fee   to    her  children.     Mrs. 

(3W) 
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Oreenway,  the  life  tenant,  died  intestate  in  1893,  leaving  four 
cliildren,  Mary,  Elizabeth,  William  H.,  and  Edward.  The  latter 
conveyed  all  his  interest  in  the  farm  to  his  sister  Mary,  and  Wil- 
liam H.  Greenway  conveyed  his  interests  in  the  same  to  the  ap- 
pellee, W.  Beatty  Harlan,  in  trust  for  the  benefit  of  his  cred- 
itors. 

The  bill  in  this  case  was  filed  in  the  circuit  court  for  Harford 
county  by  the  executor  of  the  will  of  the  late  George  Hawkins 
Williams,  of  Baltimore  city,  in  his  own  behalf  and  in  behalf  of 
all  other  creditors  of  said  William  H.  Greenway  in  like  condi- 
tion with  himself.  It  alleges  that  the  life  tenant,  Mrs.  Green- 
way, and  her  two  daughters  and  her  son,  WiUiam,  being  anxious 
to  occupy  the  premises  as  a  home  and  residence,  and  the  same 
being  without  buildings  or  improvements  of  any  *  kind  upon 
it,  applied  to  the  plaintiif's  testator,  who  was  the  brother  of  Mrs. 
Greenway,  to  assist  them  in  raising  the  necessary  money  to  make 
the  desired  improvements.  Being  willing  to  aid  them,  but  un- 
willing to  assume  the  entire  liability  for  the  large  amount  of 
money  requisite,  he  indorsed  at  their  request  five  promissory 
notes  of  said  William  H.  Greenway,  amounting  in  the  aggregate 
to  the  sum  of  eight  thousand  five  hundred  dollars,  the  whole  of 
which  has  been  paid,  partly  by  the  said  testator,  Williams,  and 
the  balance  by  the  appellant,  his  executor.  It  is  further  alleged 
that  the  money  so  procured  from,  and  in  fact  advanced  by,  said 
Williams  and  his  executor,  was  used  by  the  said  William  H. 
Greenway  and  his  cotenants  "with  full  knowledge  on  their  part 
from  whence  the  said  money  was  derived,  and  that  the  same  was 
simply  a  loan,  in  the  erection  of  a  dwelling-house,  barn,  stable, 
and  other  out-buildings"  upon  the  land  mentioned  in  the  bill. 
The  bill  charges  that  the  cotenants,  Elizabeth  W.  and  Mary  B. 
Greenway  and  W.  Beatty  Harlan,  trustee  of  William  H.  Green- 
way, intend  and  are  about  to  make  a  specific  partition  of  the 
said  land  by  which  the  latter,  as  such  trustee,  is  to  have  one- 
fourth  of  said  one  hundred  and  twenty  acres,  which  partition, 
if  consummated,  will  be,  it  is  alleged,  grossly  inequitable  to  the 
plaintiff  and  to  all  the  other  creditors  of  said  Greenway,  as  they 
will,  by  reason  of  such  partition,  "receive  from  said  property  a 
much  smaller  proportion  of  its  value  than  the  share  of  William 
H.  Greenway,  and  will  thereby  suffer  great  loss.'*  It  is  also  dis- 
tinctly alleged  that  the  farm  as  a  whole,  together  with  the  im- 
provements thereon  placed  with  the  money  advanced  by  the 
plaintiff  and  his  testator,  represents  a  larger  value  than  the  sev- 
eral parts  thereof  would  realize  if  sold  in  smaller  portions,  at  the 
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same  time  setting  forth  the  facts  upon  which  this  allegation  is 
based.  In  addition  to  this  there  is  also  an  allegation  that  the 
land  is  not  capable  of  partition  in  kind  without  loss  and  injury, 
accompanied  with  a  claim  on  the  part  of  the  plaintiff  that  he  is 
entitled  to  have  the  land  sold  as  a  unit,  and  an  account  taken 
of  how  and  to  what  extent  the  same  has  been  benefited  by  * 
the  expenditures  of  the  money  advanced  as  we  have  described, 
and  asking  that  the  sum  so  ascertained,  with  the  value  of  Wil- 
liam H.  Green  way's  share  tn  the  land  itself,  may  be  paid  over  to 
his  trustee,  to  be  distributed  according  to  law  to  the  payment  of 
his  debts.  An  injunction  is  also  prayed  to  restrain  the  defend- 
ants from  attempting  to  make  the  alleged  contemplated  parti- 
tion until  the  rights  of  the  plaintiff  and  other  creditors  of  said 
Greenway  can  be  determined. 

"We  have  thus  at  length  set  forth  the  substantial  averments 
of  the  bill,  because  the  defendants  demurred  to  it,  and  their  de- 
murrer was  sustained.  From  the  order  of  the  court  below  sus- 
taining the  demurrer  the  plaintiff  appealed. 

The  question  presented  is  whether,  on  the  facts  set  forth  in 
the  bill,  the  plaintiff  is  entitled  to  the  relief  prayed,  namely,  a 
sale  of  the  whole  property,  together  with  the  improvements,  and 
to  an  ascertainment  of  the  share  of  William  H.  Greenway  as  set 
forth  in  the  bill,  and  also  to  the  injunction  as  prayed. 

It  may  be  observed  that  the  demurrer,  as  appears  from  the 
argument  of  counsel  for  the  defendants,  was  based  largely  on  a 
misconception  of  the  theory  of  the  bill.  A  sale  is  not  asked  by 
the  plaintiff  for  the  purpose  of  partition  or  division  of  the  pro- 
ceeds of  sale,  because  the  land  is  incapable  of  division  without 
loss  or  injury,  as  was  suggested,  but  the  whole  contention  of  the 
plaintiff  now  is,  whatever  may  have  been  his  contention  in  the 
court  below,  that  he  is  entitled  to  have  a  sale  so  as  to  work  out 
his  equitable  lien  for  the  money  alleged  to  have  been  advanced 
and  used  for  the  purpose  of  enhancing  the  value  of  the  land. 
And,  therefore,  while  it  is  true  that  the  plaintiff  would  have  no 
standing  under  the  provisions  of  article  16,  section  116  of  the 
code,  because  he  is  neither  a  joint  tenant,  tenant  in  common, 
parcener,  nor  a  concurrent  owner,  yet  the  question  remains 
whether,  under  all  the  circumstances  of  this  case,  he  has  not  an 
equitable  lien  on  the  land  and  improvements,  and,  if  so,  whether 
he  may  not  work  out  such  lien  in  the  manner  he  is  now  attempt- 
ing to  do  under  this  proceeding. 

•*  There  can  be  no  question  that  as  between  William  H. 
Greenway  and  his  cotenants  he  would  be  entitled  to  a  lien  for 
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the  amount  expended  by  liim  on  improvements  and  repairs  made 
upon  the  joint  property  with  their  knowledge,  or  at  their  re- 
quest or  in  good  faith  for  the  benefit  of  all.  This  doctrine  is 
fully  settled  by  all  the  authorities.  Mr.  Pomeroy,  in  his  Equity 
Jurisprudence,  section  1239,  says:  "When  two  or  more  persons 
are  joint  owners  of  real  or  other  property,  and  one  of  them,  in 
good  faith,  for  the  joint  benefit,  makes  repairs  and  improve- 
ments upon  the  property  which  are  permanent,  and  add  a  per- 
manent value  to  the  entire  estate,  equity  may  not  only  give  him 
a  claim  for  contribution  against  the  other  joint  owners  with  re- 
spect to  their  proportional  shares  of  the  amount  thus  expended, 
but  may  also  create  a  lien  as  security  for  such  demand  upon  the 
undivided  shares  of  the  other  proprietors.'*  To  the  same  effect 
are  13  Am.  &  Eng.  Ency.  of  Law,  602;  Green  v.  Putman,  1  Barb. 
500;  Hall  y.  Piddock,  21  N.  J.  Eq.  311;  Gavin  v.  Carling,  55 
Md.  530. 

But  it  IB  not  the  joint  tenant  or  owner  himself  who  in  this 
case  is  claiming  the  benefit  of  the  equitable  lien;  but  it  is  his 
creditor  who  advanced  the  money  which  made  it  possible  to 
make  the  improvements,  and  thereby  create  the  enhanced  value. 
It  seems  to  us  that  this  creditor  has  a  strong  equity  as  against 
these  defendants.  There  is  no  question  here  as  between  the 
plaintiff  and  other  creditors  of  the  defendants  or  bona  fide  pur- 
chasers without  notice  of  his  equitable  lien,  but  the  claim  is 
that,  inasmuch  as  there  is  no  such  question  involved,  the  plain- 
tiff is  entitled  to  be  subrogated  to  the  rights  of  William  H. 
Greenway,  who,  as  we  have  seen,  beyond  doubt  has  a  lien  on  the 
land  for  the  amount  expended  in  improvements  and  repairs. 

Bearing  in  mind  that  the  money  claimed  by  the  plaintiff  was 
practically  loaned  by  the  testator  and  his  executor  for  the  ex- 
press purpose  of  erecting  the  dwelling-house  and  other  build- 
ings, with  the  full  knowledge  of  all  the  defendants,  we  think  a 
court  of  equity  ought  not  to  hesitate  to  recognize  the  right  of 
the  plaintiff  to  stand  ®  in  the  shoes  of  the  tenant  in  common, 
who,  it  is  conceded,  would  have  a  lien  if  he  were  claiming  it. 
He  or  his  trustee,  if  he  would  make  the  claim,  could  enforce  it 
against  the  other  defendants,  and  if  the  trustee  refuses  or  neg- 
lects to  do  so,  this  plaintiff,  in  his  own  behalf  and  for  the  bene- 
fit of  other  creditors,  should  be  allowed  to  proceed  under  the  bill 
filed  in  this  case.  Upon  the  notes  or  evidence  of  debt  the  in- 
solvent would  at  law  alone  be  responsible,  and,  unless  the  plain- 
tiff can  enforce  his  claim  against  the  interest  in  the  land  of  all 
the  defendants,  he  would  practically  be  deprived  of  any  remedy 
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which  would  enable  him  to  recover  the  money  advanced  for  the 
benefit  of  all:  Perry  v.  Board  of  Missions,  102  N.  Y.  99.  Judge 
Story  says  courts  of  equity  have  not  confined  "the  doctrine  of 
compensation  or  lien  for  repairs  and  improvements  to  cases  of 
agreement  and  joint  purchasers;  but  have  extended  it  to  other 
cases  where  the  party  making  the  repairs  and  improvements  has 
acted  bona  fide  and  innocently,  and  there  has  been  a  substantial 
benefit  conferred  on  the  owner,  so  that,  ex  aequo  et  bono,  he 
ought  to  pay  for  such  benefit":  Story's  Equity  Jurisprudence, 
sec.  1235.  And  again  in  section  1234  he  says  that  this  equitable 
lien  "arises  from  contract  express  or  implied  between  the  par- 
ties, and  sometimes  it  is  created  by  courts  of  equity  upon  mere 
principles  of  general  justice,  especially  where  any  relief  is  sought 
by  the  party  who  ought  to  pay  his  proportion  of  the  money  ex- 
pended ....  for  in  such  cases  the  maxim  well  applies,  'Nemo 
debet  locupletari  ex  alterius  incommodo.' "  We  think  these 
general  principles  so  clearly  expressed  by  Judge  Story  should 
be  applied  to  the  facts  of  the  case  before  us,  although  it  is  true 
that  neither  the  plaintiff  nor  his  testator  actually  made  the  im- 
provements: Perry  v.  Board  of  Missions,  102  N.  Y.  99;  Gavin  v. 
Carling,  55  Md.  530.  In  the  New  York  case  just  cited,  the  ap- 
pellant had,  at  the  request  of  the  bishop  of  the  diocese,  loaned 
money  to  make  certain  improvements  on  church  property.  He 
filed  a  bill  to  have  a  lien  declared  in  the  nature  of  a  mortgage 
upon  the  premises  on  which  the  improvements  had  been  erected 
with  the  money  he  advanced.  It  was  held  that  he  was  ''  enti- 
tled to  the  lien,  and  it  was  said  that,  although  he  was  not  the 
vendor  of  the  land,  and  could  not,  therefore,  be  said  to  have  a 
vendor's  lien,  yet  he  added  to  the  value  of  the  land  and  hia 
money  fitted  it  for  the  purpose  for  which  it  was  intended.  "The 
plaintiff's  case,"  said  the  court,  "is  within  the  general  doctrine 
of  equity  which  gives  a  right  equivalent  to  a  lien,  when  in  no 
other  way  the  right  of  the  parties  can  be  secured.  The  repairs 
and  improvements  were  permanently  beneficial  to  the  property, 
made  in  good  faith,  with  the  knowledge  and  approbation  of  the 
parties  interested  and  accepted  by  them.  The  plaintiff's  right 
to  remuneration  is  clear,  and,  unless  the  remedy  sought  for  in 
this  action  is  given,  there  will  be  a  total  failure  of  justice."  In 
the  case  of  Gavin  v,  Carling,  55  Md.  530,  the  same  view  was 
taken. 

What  we  have  said  disposes  of  the  controlling  question  raised 
by  "the  demurrer.  But  it  was  further  objected  that  the  bill  is 
defective:  1.  For  want  of  necessary  parties;  3.  Because  the  land 
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here  involved  is  not  sufficiently  described;  3.  Because  the  evi- 
dence of  the  indebtedness  is  not  sufficiently  set  forth;  and  4.  Be- 
cause the  facts  alleged  do  not  make  out  a  case  for  injunction. 

These  objections  we  will  briefly  consider.  1.  All  the  parties 
having  any  interest  in  the  land  are  made  parties  to  this  pro- 
ceeding. William  H.  Greenway  having  conveyed  his  interest  to 
his  trustee,  Mr.  Harlan,  is  not  interested  in  this  controversy — 
except,  perhaps,  to  see  that  the  proceeds  or  his  share  thereof 
shall  be  properly  applied  to  the  payment  of  his  debts.  His 
trustee,  being  one  of  the  defendants  who  it  is  alleged  are  about 
to  consummate  the  alleged  inequitable  partition  sought  to  be 
enjoined,  could  not,  of  course,  be  a  plaintiff  in  this  proceeding. 
2  and  3.  We  think  the  land,  as  well  as  the  evidence  of  the  debt, 
are  sufficiently  described.  However,  these  two  last-mentioned 
grounds  of  demurrer  are  not  included  among  the  special  grounds 
relied  on  below,  and  will  not,  therefore,  be  now  considered:  Code, 
art.  16,  sec.  136. 

The  last  objection  suggested  by  the  defendant  is  that  the  bill 
does  not  make  a  case  for  injunction.  But  if  we  ®  are  correct  in 
the  conclusion  we  have  already  announced,  that  the  plaintiff 
has  an  equitable  lien  which  may  be  enforced  under  this  bill,  and 
that  this  Uen  will  be  destroyed  by  the  alleged  intended  partition, 
there  can  be  no  question  but  that  the  injunction  should  issue. 
It  would  be  useless  to  say  the  lien  is  good,  and  at  the  same  time 
declare  that  it  cannot  be  enforced.  In  the  case  of  Hall  v.  Pid- 
dock,  21  N.  J.  Eq.  311,  it  was  held  that  equity  will  restrain,  at 
the  instance  of  a  tenant  in  common,  partition  proceedings  com- 
menced at  law  for  an  unequal  division,  such  as  this  is  alleged 
to  be.  As  we  have  said  before,  this  plaintiff,  in  order  that  jus- 
tice may  be  done,  should  be  subrogated  to  the  rights  "of  his  im- 
mediate debtor,  William  H.  Greenway,  and  especially  to  that 
right  which  we  have  seen  is  accorded  to  him  by  all  the  authori- 
ties, namely,  the  right  to  a  lien  and  a  sale  to  make  it  effective. 

There  is  no  question  now  before  us  as  to  the  distribution  of 
the  fund  sought  to  be  created  by  the  sale  asked  for  by  the  bill, 
for  the  prayer  is  that  the  share  of  William  H.  Greenway  may  be 
paid  to  his  trustee  and  be  "distributed  among  the  creditors  of 
said  Greenway  in  the  manner  prescribed  by  law.** 

Order  reversed  with  costs,  and  cause  remanded. 


COTENANCY— LIEN  FOR  IMPROVEMENTS.— The  general  nil« 
Is,  that  a  tenant  in  common  cannot  charpe  either  lands  or  cotenanta 
for  improvements  on  the  common  property:  Thurston  v.  Dickinson, 
2  Rich.  Eq.  317,  46  Am.  Dec.  56;  Ward  v.  Ward,  40  W.  Va.  611,  62 
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Am.  St  Rep.  911.  Where  a  tenant  in  common,  with  the  express 
assent  of  his  cotenant,  improves  the  common  property,  he  thereby 
acquires  a  lien  on  the  interest  of  the  latter  for  a  proportionate  share 
of  the  cost  of  the  improvements:  Extended  note  to  Robinson  v,  Mc- 
Donald, 62  Am.  Dec.  484.  As  to  when  one  cotenant  has  a  lien  on 
the  moiety  of  another,  see  the  extended  note  to  Flack  v.  Gosnell,  35 
Am.  St  Bep.  41& 


MoElbot  V,  Hanoook    Mutual   Life   Insueanob 

Company 

[88  Mabyland,  137.] 

INSURANCE— LIFE— RIGHT  OP  ASSIGNEE  TO  SUB.— 
One  who  holds  the  entire  legal  title  to  a  life  insurance  policy  by 
assignment,  as  well  as  a  beneficial  interest  therein  as  legatee,  and 
also  an  absolute  interest  in  the  proceeds  of  the  policy  to  the  extent 
of  premiums  paid  by  him  for  other  beneficiaries,  may  maintain  an 
action  thereon  in  his  own  name,  and  the  insurance  company  cannot 
defend  on  the  ground  that  the  plaintifiE  does  not  own  the  entire 
beneficial  Interest 

INSURANCE— LIFE— RIGHT  OF  TRUSTEE  IN  INSOL- 
VENCY TO  SUE. — The  trustee  of  an  insolvent  assignee  of  a  lite 
Insurance  policy  may  maintain  an  action  thereon  when  the  insolvent 
holds  the  legal  title  and  an  equitable  Interest  In  the  policy. 

INSURANCE— LIFE— TIME  OF  FURNISHING  PROOF  OF 
DEATH. — A  provision  in  a  life  insurance  policy,  that  "notice  of  the 
claim  and  proof  of  death  shall  be  submitted  to  the  company  wittiin 
ninety  days  after  the  decease,"  does  not  defeat  the  claim  of  the 
beneficiary,  when  he  does  not  know  of  the  existence  of  the  policy 
or  of  the  death  of  the  Insured  until  more  than  a  year  thereafter, 
and  he  notifies  the  company  at  once  after  acquiring  such  knowl- 
edge. 

INSURANCE— LIFE— WAIVER  OF  PROOF  OF  DEATH.— 
Failure  to  furnish  proof  of  death  within  the  time  limited  by  a  life 
insurance  policy  Is  waived,  when  the  company  makes  a  proposal  to 
settle,  qr  absolutely  refuses  to  pay,  or  uenies  all  liability,  or  asks 
for  additional  proof  without  making  objection  that  the  proof  given 
was  not  furnished  In  time. 

F.  Gosnell  and  T.  M.  Lanahan,  for  the  appellant. 

S.  J.  Hannan  and  C.  H.  Knapp,  for  the  appellee. 

141  FOWLER,  J.  The  John  Hancock  Mutual  Life  Insurance 
Company  of  Boston,  Massachusetts,  on  the  23d  of  May,  1877,  in 
consideration  of  the  payment  of  an  annual  premium  of  one  hun- 
dred and  eighteen  dollars,  insured  the  life  of  Paul  E.  Dorsey  in 
the  sum  of  two  thousand  dollars  for  his  own  benefit.  The  policy 
was  made  subject  to  the  laws  of  Massachusetts,  which  provide 
"that  notice  of  the  claim  and  proof  of  death  shall  be  submitted 
to  the  company  within  ninety  days  after  the  decease."  On  the 
Ist  of  June,  1877,  the  insured  assigned  the  ***  policy  to  hia 
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brother,  Daniel  Dorsey,  of  Baltimore,  and  the  assignment  wa» 
duly  assented  to  by  the  company.  Daniel  Dorsey,  the  assignee, 
died  in  the  year  1885,  and  in  the  same  year,  on  the  14th  of  Au- 
gust, his  will  was  admitted  to  probate  in  the  orphans'  court  of 
Baltimore  city.  By  this  will  he  advised  and  bequeathed  all  the 
rest  and  residue  of  his  estate  to  his  son,  Joseph  Dorsey,  and  hi» 
daughter,  Annie  J.  Dorsey,  and  to  them  in  trust  for  his  two 
grandchildren.  The  proportions  of  the  estate  devised  to  each 
and  the  particulars  of  the  trust  are  not  important  to  be  consid- 
ered here.  It  is  sufl&cient  to  say  that  nowhere  in  the  proceed- 
ings in  the  orphans'  court  as  to  the  estate  of  Daniel  Dorsey  does 
it  appear  that  the  policy  assigned  to  him  was  distributed  or 
even  mentioned  in  the  inventory.  The  estate  of  Daniel  Dorsey 
having  been  fully  administered,  and  the  executor,  Joseph  Dor- 
sey, having  passed  his  final  account,  he,  as  executor,  assigned 
to  himself  individually  the  policy,  with  the  assent  of  the  com- 
pany and  also  with  the  full  consent  of  all  the  beneficiaries.  It 
appears  from  the  evidence  that  at  the  time  of  this  transfer  the 
two  grandchildren  being  minors,  and  having  no  means  with 
which  to  pay  their  share  of  the  premiums,  and  the  remaining 
person  interested  in  the  policy,  Annie  J.  Dorsey,  being  also  un- 
able to  pay  her  share  of  maintaining  it,  it  was  agreed  by  all  the 
parties  in  interest  that  the  assignment  should  be  made  to  Joseph 
Dorsey,  and  that  he  should  pay  the  premiums  out  of  his  own 
money,  and  that,  upon  the  death  of  the  assured,  the  proceeds  of 
the  policy  were  to  be  divided  according  to  the  respective  inter- 
ests. This  assignment  to  Joseph  Dorsey  was  fully  ratified  and 
adopted  by  the  minors  after  they  arrived  at  age.  It  is  admitted 
that  all  the  premiums  were  duly  paid  up  to  and  including  that 
due  on  22d  of  May,  1894.  The  premium  due  the  22d  of  May, 
1895,  was  not  paid,  but  the  payment  of  the  premiums  prior 
thereto,  it  is  admitted,  kept  the  policy  in  force  until  the  82d  of 
May,  1896.  The  premiums  paid  by  Joseph  Dorsey  with  his  own 
money  amounted  to  one  thousand  and  two  dollars,  and  the  whole 
amount  of  premiums  actually  paid  is  equal,  or  nearly  so,  *^*  to 
the  face  value  of  the  policy.  In  1891,  Joseph  Dorsey  became 
insolvent,  and  the  plaintiff,  James  W.  McElroy,  was  appointed 
Tiis  permanent  trustee  in  insolvency.  Joseph  Dorsey  died  in 
May,  1895,  and,  although  his  sister  knew  he  had  gone  into  in- 
solvency, she  took  out  letters  on  his  estate  in  order  to  get  at  a 
box  in  the  Safe  Deposit  Company  which  he  and  she,  during  his 
life,  had  held  jointly,  and  she  testifies  that  she  attempted  to  col- 
lect the  insurance   claim  because   she   supposed   that  was  th« 
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'proper  way  to  do  it.  However,  this  fact  is  of  no  importance, 
•except  to  explain  how  it  happened  that  she,  as  administratrix, 
-and  not  the  trustee  in  insolvency,  took  the  initial  steps  to  obtain 
payment  of  the  policy,  and  furnished  proof  of  death.  The  in- 
jured died  at  the  Home  of  Incurables  in  the  state  of  New  York 
-on  the  19th  of  June,  1895;  but  this  fact  was  unknown  to  Miss 
Dorsey  for  nearly  a  year,  so  that  it  was  impossible  for  her  to 
-comply  literally  with  the  provision  of  the  Massachusetts  law 
which  required  proof  of  death  to  be  given  "within  ninety  days 
■after  the  decease."  But  as  soon  as  she  received  information  of 
ihe  death  of  the  insured  she  notified  the  local  agent  of  the  com- 
pany, and  he  sent  her  blanks  for  proof  of  death,  which  she  filled 
jip.  These  were  objected  to  and  returned  to  her,  because  they 
•were  not  correct,  and  other  blanks  were  sent  to  her  by  the  com- 
;pany,  and  these  were  also  filled  up  and  sent  to  the  company,  in 
^whose  hands  they  have  remained  ever  since.  On  the  16th  of  Oc- 
tober, 1896,  about  four  months  after  the  proofs  were  furnished, 
a  letter  from  the  local  agent  in  Baltimore  was  received  by  her 
containing  the  information  that  the  company  would  recognize 
no  claim  under  the  policy,  proofs  not  having  been  submitted  in 
-accordance  with  the  Massachusetts  statute  applicable  thereto, 
^nd  that  the  company  did  not  consider  that  she  had  any  interest 
in  the  policy.  Whereupon  she  consulted  counsel,  who  appealed 
to  the  company  to  settle  the  claim  without  regard  to  technical 
•objections.  But  this  appeal  was  in  vain.  On  the  3d  of  Novem- 
ber, the  company  wrote  counsel  that  it  had  nothing  to  add  to 
its  letter  of  October  16th  to  his  client,  and  that  there  was  *** 
mo  defect  in  the  formal  proofs.  This  correspondence  was  closed 
on  the  24th  of  November,  1896,  by  a  letter  from  the  company 
-saying  that  it  had  nothing  further  to  say  regarding  the  matter. 
Hiss  Dorsey,  as  administratrix  of  her  brother,  and  as  surviving 
trustee  under  her  father's  will,  made  another  effort  to  collect 
the  amount  she  considered  justly  due  on  the  policy,  and  through 
the  second  attorney  she  consulted  she  ascertained  that  the  plain- 
tiff, James  W.  McElroy,  was  trustee  in  insolvency  of  her  brother, 
and  was  the  proper  person  to  prosecute  a  suit  for  the  recovery  of 
the  insurance  money.  The  plaintiff  testifies  that  in  February, 
1897,  he  became  aware  for  the  first  time  of  the  existence  of  the 
policy,  and  of  the  death  of  the  insured;  that  this  information 
came  to  his  knowledge  from  Miss  Dorsey's  "visit  to  the  office  of 
•his  associate;  that  witness  took  up  the  matter,  and,  upon  inves- 
tigation, found  that  Joseph  Dorsey  had  applied  for  the  benefit 
of  the  insolvent  law  of  this  state  in  1891,  and  that  witness  was 
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his  trustee;  that  he  put  himself  in  communication  promptly 
with  the  company."  On  the  9th  of  February,  1897,  two  days 
after  learning  the  facts  we  have  just  stated,  Mr.  McElroy  wrote 
to  the  local  agent  in  Baltimore  informing  him  that  he  had  only 
recently  learned  of  his  interest  in  the  policy,  and  asking  him  if 
the  proofs  of  death  furnished  by  Miss  Dorsey  as  administratrix, 
et  cetera,  were  in  due  form;  and  if  not  what  was  necessary  to  be 
done  by  him  as  trustee  in  order  to  collect  the  insurance  money. 
The  agent  forwarded  this  letter  to  the  company  at  Boston,  and 
in  a  few  days  Mr.  McElroy  received  a  reply  in  which  the  com- 
pany says:  "You  are  correct  that  Miss  Dorsey  filed  the  papers 
to  prove  the  claim  under  this  policy  and  claimed  the  money. 
The  papers  in  themselves  we  think  are  correct  enough,  hut  the 
company  has  decided  not  to  recognize  the  claim  under  this  pol- 
icy, and  Miss  Dorsey  has  placed  it  in  the  hands  of  John  H. 
Thomas,  et  cetera.  We  think  it  might  be  well  for  you  to  see 
Mr.  Thomas,  and  see  whether  Miss  Dorsey  is  intending  to  enter 
suit  as  intimated  in  his  letter.  Until  this  matter  is  settled  we 
are  unable  to  give  you  any  definite  information  in  regard  to  this 
case."  *^*  Mr.  McElroy  replied  that  unless  some  satisfactory  ar- 
rangement for  settlement  could  be  made  he  would  enter  suit. 
He  was  then  informed  for  the  first  time  by  the  company  that 
according  to  the  provisions  of  the  Massachusetts  statute,  under 
which  the  policy  was  issued  and  continued  in  force,  "there  was, 
strictly  speaking,  no  claim,  the  proof  not  having  been  filed  with- 
in ninety  days  of  death."  But  the  company  closed  their  letter 
with  an  offer  to  settle  both  the  claim  of  the  trustee  and  of  the 
administratrix  by  the  payment  of  the  sum  of  six  hundred  and 
fifty-two  dollars,  declaring,  however,  that  it  was  under  no  legal 
obligation  to  pay  this  sum. 

This  suit  was  brought  in  the  usual  form  by  the  plaintiff,  as 
trustee  in  insolvency  of  Joseph  Dorsey,  to  recover  the  amount 
claimed  to  be  due  on  the  policy.  The  defendant  pleaded  the 
general  issue. 

We  have  stated  the  facts  at  length  which  were  offered  in  evi- 
dence by  the  plaintiff,  for  the  reason  that  at  the  close  of  his  case 
the  learned  judge  below  instructed  the  jury  "that  under  the 
pleadings  in  this  case  the  plaintiff  has  produced  no  evidence 
legally  sufficient  to  enable  him  to  recover,  because  the  undis- 
puted evidence  shows  the  trustee  in  insolvency  has  no  such  inter- 
est in  the  policy  sued  on  as  enables  him  to  maintain  this  suit." 

There  are  two  other  questions  which,  though  not  passed  upon 
below,  we  will  consider  and  dispose  of,  because  they  will  neces- 
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sarily  arise  in  a  retrial  of  the  ease,  and,  if  the  contention  of  the 
defendant  company  he  correct  as  to  these  other  questions,  it 
would  be  useless  to  order  a  new  trial  even  though  there  may  be 
error  in  other  rulings  of  the  court:  Lycoming  Fire  Ins.  Co.  v. 
Langley,  62  Md.  215. 

The  first  of  these  questions  is.  Were  the  proofs  of  death  under 
the  circumstances  of  this  case  sent  to  the  company  in  time  ?  and 
second,  If  not,  was  there  a  waiver  by  the  company  of  the  re- 
quirement as  to  furnishing  proof  of  death  within  ninety  days 
after  death? 

The  verdict  and  judgment  were  in  favor  of  the  defendant  on 
the  instruction  of  the  court,  and  the  plaintiff  has  appealed. 

****  1.  Has  the  plaintiff  trustee  such  an  interest  in  and  title 
to  the  policy  sued  on  as  entitles  him  to  bring  this  suit?  It  is 
manifest  from  the  evidence  we  have  fully  stated  that  Joseph 
Dorsey,  the  plaintiff's  insolvent,  held  the  entire  legal  title  to  the 
policy.  This  he  held  under  the  assignment  by  himself  as  exe- 
cutor to  himself  in  his  own  right.  But  he  was  also  entitled  ab- 
solutely as  one  of  the  residuary  legatees  under  his  father's  will 
to  an  undivided  fifth.  In  addition  to  holding  the  entire  legal 
title  by  assignment  and  the  beneficial  interest  as  legatee,  the  in- 
solvent was  also  entitled  to  an  absolute  interest  in  the  proceeds 
of  the  policy  to  the  extent  of  the  premiums  paid  by  him  for  the 
other  beneficial  owners  of  the  policy.  It  is  not  important  now 
to  ascertain  with  exactness  the  extent  of  such  interests  of  the 
insolvent,  but  it  is  sufficient  that  he  had  such  substantial  inter- 
ests in  the  subject  of  controversy,  and  of  this  there  is  no  doubt 
under  all  the  evidence  in  the  case,  and  the  law  applicable  to  it. 
Kor  do  we  think  there  can  be  any  doubt  that  the  interests  in, 
as  well  as  the  legal  title  to,  the  policy  which  were  vested  in  the 
insolvent  passed  to  the  plaintiff  as  trustee  under  the  operation 
of  the  insolvent  law,  for  the  benefit  of  his  creditors.  It  was  sug- 
gested that  the  interest  of  the  insolvent  in  this  policy  passed 
to  his  administratrix.  But  this  view  is  in  conflict  with  what 
has  been,  from  Alexander  v.  Ghiselin,  5  Gill  180,  down  to  the 
most  recent  decisions  of  this  court,  declared  to  be  the  spirit  and 
intent  of  our  insolvency  system,  namely,  that  all  of  the  estate 
of  the  insolvent  should  be  administered  in  the  insolvent  court. 
And  the  fact  that  others  may  have  either  legal  or  equitable 
rights  in  or  to  the  estate  or  property,  the  legal  title  to  which 
is  in  the  insolvent,  will  not  prevent  the  insolvent  court  from 
adjudicating  all  questions  that  may  arise,  that  court  having  full 
power  to  determine  the  legal  and  equitable  rights  of  the  parties: 
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Crocker  v.  Hopps,  78  Md.  265.  But  where  the  insolvent  holds 
the  hare  legal  title,  without  any  beneficial  interest  whatever, 
his  trustee  cannot  possibly  take  from  him  anything  which  is 
of  any  value  to  the  creditors;  *^"*'^  and  it  may  well  be  held  that, 
under  such  circumstances,  nothing,  not  even  the  legal  title, 
passes  to  the  trustee  in  insolvency.  This  distinction  is  drawn 
in  Rhoades  v.  Blackiston,  106  Mass.  336,  8  Am.  Rep.  332,  where 
it  is  said:  '11,  however,  the  bankrupt  has  any  beneficial  interest 
in  the  avails  of  the  suit,  then  the  whole  legal  title  rests  in  his 
assignee,  and  the  action  must  he  in  his  name,  for  there  cannot 
be  two  legal  ovmers  of  one  contract  at  the  same  time":  See,  also. 
Low  V.  Welch,  139  Mass.  33.  The  defendant  has  attempted  to 
assaU  the  validity  of  the  assignment  of  the  policy  to  the  insol- 
vent, and  thus  show  that  his  trustee  in  insolvency  has  no  better 
title.  In  order  to  do  this,  he  contends  that  the  evidence  shows 
that  some  of  those  who  assigned  to  the  insolvent  were  infants, 
and  that  those  infants  and  their  aunt.  Miss  Dorsey,  owned  the 
larger  part  of  the  policy.  But  the  evidence  also  shows  that  if  the 
assignment  was  made  by  minors  they  ratified  it  fully  after  ar- 
riving at  age.  Nor  do  we  think  the  evidence  shows  that  the  in- 
solvent held  merely  as  trustee.  The  remarks  of  Judge  Dillon, 
who  delivered  the  opinion  of  the  court  in  Smith  v.  Missouri 
Valley  Life  Ins.  Co.,  4  Dill.  353,  are  particularly  applicable  to 
the  position  assumed  by  the  defendant  in  this  branch  of  the 
case.  He  said:  "The  company  cannot  set  up  such  supposed 
rights  in  others  to  defeat  an  action  on  the  policy.  The  wife, 
having  the  legal  title,  may  maintain  the  action,  and  this  will 
protect  the  company  from  another  suit,  and,  in  the  event  of 
recovery,  the  equities,  if  any  exist,  which  I  do  not  decide,  can 
be  adjusted  in  action  between  them  and  the  plaintiff.  The  ad- 
ministrators of  the  husband  are  not  here  insisting  upon  their 
rights,  if  they  have  any,  and  the  company  cannot  set  up  rights 
for  them,  and  on  its  action  introduce  into  this  suit  matters  with 
which  it  has  no  concern." 

The  plaintiff,  therefore,  having  the  legal  title  to,  and  also  a 
large  beneficial  interest  in,  the  policy,  he  was  the  property  party 
to  bring  this  suit. 

2.  The  second  question  we  shall  consider  is  whether,  under 
all  the  circumstances  of  this  case,  the  defendant  can  escape  lia- 
bility by  the  defense  that  the  proofs  of  death  were  not  furnished 
within  ninety  days  after  death? 

*■**  Whatever  may  be  said  in  regard  to  the  failure  or  negli- 
gence of  the  administratrix  in  not  giving  earlier  notice  and 
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proof  of  death,  she  having  been  the  first  of  those  interested  in 
the  policy  to  hear  of  the  insured's  death,  it  can  hardly  be  said, 
we  think,  that  the  plaintiff  was  guilty  of  any  negligence  what- 
ever in  this  respect.  It  appears  that  two  days  after  he  first 
heard  that  his  insolvent  held  the  policy,  he  promptly  proceeded 
to  inform  the  company  of  his  rights,  and  to  inquire  if  the  proofs 
of  death  then  already  in  its  hands  were  in  due  form,  and  if  not 
what  was  necessary  for  him  to  do  as  trustee,  et  cetera,  in  order 
to  collect  the  proceeds  of  the  policy  for  the  insolvent  estate 
of  Joseph  Dorsey.  He  was  informed  by  the  defendant  that  the 
papers  (proof  of  death)  were  correct  enough,  but  that  the  claim 
would  not  be  recognized.  No  new  or  additional  proofs  of  death 
were  ever  asked  for  from  the  plaintiff,  but  on  the  contrary  he 
was  informed  that  those  which  had  been  sent  were  correct.  But 
very  soon  after  its  first  letter  to  the  plaintiff,  the  defendant  told 
him  that  the  proofs  then  in  its  hands  had  come  too  late.  Of 
course,  it  was  useless'  after  that  to  attempt  to  supply  any  ad- 
ditional proof.  Under  these  circumstances,  and  it  appearing 
that  the  plaintiff  never,  until  a  few  days  before  he  made  his 
claim,  had  any,' the  least  information  of  the  existence  of  the 
policy,  nor  any  reason  to  induce  him  to  make  an  investigation 
to  discover  if  his  insolvent  had  such  an  asset,  can  it  be  said 
either  upon  reason  or  authority  that  he  or  the  creditors  he 
represents  should  be  bound  by  the  ninety-day  provision  of  the 
Massachusetts  law?  It  is  perfectly  clear  that  the  rule  was  made 
for  the  ordinary  cases  where  the  existence  of  the  policy  and 
the  death  of  the  insured  are  known  or  might  or  should  be  known 
in  time  to  comply  with  the  rule.  It  cannot  reasonably  be  sup- 
posed that  the  holder  of  the  policy  could  be  required  to  give 
proof  of  a  fact  of  which  he  was  himself  ignorant.  "To  decide 
that  one  was  not  duly  diligent,  and  that  he  lost  his  right  as 
beneficiary  because  he  did  not  give  notice  of  a  policy  of  which 
he  knew  nothing,  would  be  more  strict  and  exigent  than  in  our 
opinion  the  language  of  the  policy  requires.  There  ***  was 
timely  notice  given  after  the  fact  of  insurance  came  to  the 
knowledge  of  the  plaintiff.  This  delay  in  finding  the  policy  was 
not  strange  and  unexceptionable.  On  the  contrary,  it  appears 
to  have  been  entirely  consistent  with  good  faith":  Konrad  v. 
Union  Casualty  etc.  Co.,  49  La.  Ann.  636.  See,  also,  Globe  Ac- 
cident Co.  V.  Gerisch,  163  111.  635,  54  Am.  St.  Eep.  486;  Kentzler 
V.  American  Mut.  etc.  Assn.,  88  Wis.  589,  43  Am.  St.  Eep.  934. 
In  the  case  last  cited,  although  the  facts  were  different  from 
those  we  are  considering,  yet  the  reasoning  and  the  general  prin- 
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ciples  announced  may  well  be  applied  here.  The  court  said: 
"A  contract  should  not  be  so  construed  as  to  defeat  or  render 
nugatory  the  rights  of  one  of  the  parties  to  it,  unless  the  lan- 
guage employed  imperatively  requires  such  construction.  In' 
other  words,  an  interpretation  which  gives  effect  is  preferred  to^ 
one  which  makes  void.  Besides,  a  contract  should  be  inter- 
preted in  view  of  the  conditions  necessarily  implied  by  law."  As-- 
we  have  already  said,  it  would  be  unreasonable  to  require  the- 
plaintiff  to  have  given  the  defendant  notice  or  proof  of  facts  of 
which  he  was  ignorant,  and  which  he  could  not  have  been  rea- 
sonably expected  to  know  before  the  day  on  which  he  received 
the  information  from  Miss  Dorsey. 

3.  But,  independent  of  this  view,  we  think  there  is  ample 
evidence  in  this  cause  to  establish  a  waiver  by  the  defendant 
of  the  failure  to  send  proofs  of  death  within  ninety  days  from 
the  death  of  the  insured. 

The  following  grounds  or  any  one  of  them  have  been  de- 
clared to  be  sufficient  to  constitute  a  waiver  of  any  defect  in, 
or  defense  arising  out  of  failure  to  duly  give  notice  and  proof 
of  death:  "A  proposal  to  settle";  "an  absolute  refusal  to  pay  on 
the  merits";  "a  denial  of  all  liability^';  "a  negotiation  with'  the 
insured,  without  making  the  objection  of  defective  proof  of 
death":  Bliss  on  Life  Insurance,  sec.  268;  Cooke  on  Life  In- 
surance, 118.  In  its  letter  to  the  plaintiff  the  defendant  saidr 
"The  papers  in  themselves  are  correct  enough,  but  the  company 
has  decided  not  to  recognize  the  claim  under  this  policy."  Not 
a  word  here  to  indicate  that  its  refusal  to  pay  the  plaintiff  wa» 
because  of  want  of  seasonable  ^^^  proof  of  death.  On  the  con- 
trary, the  only  reasonable  inference  to  draw  from  this  language 
is  that,  without  reference  to  any  objection  based  on  the  proof  of 
death,  it  had  some  meritorious  defense  on  which  it  intended 
to  rely.  But,  again,  the  defendant  made  a  direct  proposal  to 
settle  the  claims  of  both  the  plaintiff  and  the  administratrix  of 
the  insolvent,  by  the  payment  of  the  sum  of  six  hundred  ancl 
fifty-two  dollars:  Caledonia  Fire  Ins.  Co.  v.  Traub,  86  Md.  86. 
And,  in  addition  to  this,  it  may  be  fairly  said  that  the  defendant 
negotiated  with  the  plaintiff  without  making  the  defense  now  re- 
lied on.  It  is  true  it  subsequently  relied  upon  this  defense,  but 
when  it  wrote  the  letter  of  the  loth  of  February  to  him,  it 
neither  directly  nor  indirectly  placed  its  refusal  to  pay  upon 
want  of  proper  proof  of  death.  The  letter  closed  thus:  '^e 
think  it  might  be  well  for  you  to  see  Mr.  Thomas,  and  see 
whether  Miss  Dorsey  is  intending  to  enter  suit  as  intimated  la 
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his  letter.  Until  that  matter  is  settled  we  are  unable  to  give 
you  any  definite  information  in  regard  to  this  ease."  The  in- 
formation asked  for  by  the  plaintiff  was  to  know  if  the  proofs 
of  death  sent  by  Miss  Dorsey  were  in  due  form,  and  if  not,  what 
he  should  do  to  perfect  his  claim.  If  the  defendant  intended 
to  rely  upon  the  defense  it  now  sets  up  it  should  have  said  so. 
But  it  not  only  refrained  from  saying  anything  on  the  subject, 
but  promised  to  give  definite  information  after  the  dispute  with 
Miss  Dorsey  had  been  disposed  of.  Why  promise  to  give  definite 
or  any  information  if  this  defense  was  to  be  relied  on? 

In  May,  1896,  Miss  Dorsey  sent  proofs  and  they  were  re- 
turned to  her  for  further  information,  and  during  the  same 
month  the  additional  proof  was  forwarded.  On  the  23d  of  June 
it  was  approved  by  the  medical  examiner  of  the  company.  In 
the  case  of  Hohn  v.  Interstate  Casualty  Co.,  115  Mich.  79,  the 
supreme  court  of  Michigan  said:  "An  insurer  waived  a  condition 
requiring  notice  of  the  accident  to  be  given  within  a  certain 
time,  when  it  wrote  for  further  information":  Bliss  on  Life  In- 
surance, sec.  268;  Cooke  on  Life  Insurance,  118;  Merchants* 
Life  Ins.  Co.v.Gibbs,  56  K  J.  L.  679,44  Am.  St.  Eep.  413.  This 
'^^^  defendant  retained  the  additional  or  corrected  proof  of  death 
without  objection  from  June  until  the  16th  of  October,  some 
four  months,  when  it  wrote  the  letter  of  the  latter  date.  This 
of  itself  constitutes  a  waiver  of  any  objection  to  delay  in  send- 
ing proofs  of  death:  Jones  v.  Howard  Ins.  Co.,  117  N.  Y.  103. 

Without  prolonging  this  opinion  by  the  citation  of  further 
authoritiee,  our  conclusion  is  that  the  judgment  must  be  re- 
versed. 

Judgment  reversed  and  new  trial  awarded. 

INSURANCE— LIFE— RIGHT  OF  ASSIGNEE  TO  SUB.— The 
right  of  an  assignee  of  a  life  insurance  policy  to  sue  upon  the  policy 
seems  to  turn  upon  the  question  as  to  whether  such  assignee  has 
an  insurable  interest  in  the  life  of  the  insured.  One  line  of  author- 
ities holds  that  the  policy  may  be  assigned  in  the  same  way  as 
any  other  chose  in  action.  The  other  line  of  authorities,  which  is 
supported  by  the  better  reasoning,  holds  that  an  assignee  with  no 
insurable  interest,  who  has  secured  the  policy  during  the  lifetime 
of  the  insured,  cannot  recover:  See  the  extended  notes  to  Equitable 
Life  Ins.  Co.  v.  Hazlewood,  16  Am.  St.  Rep.  900;  Bursinger  v.  Bank 
of  Watertown,  58  Am.  Rep.  852.  See,  also.  State  v.  Tomlinson.  16 
Ind.  App.  662,  59  Am.  St.  Rep.  335;  Prudential  Ins.  Co.  v.  Young, 
14  Ind.  App.  560,  56  Am.  St.  Hep.  319. 

INSURANCE— LI Fr>-\VAIA'ER  OF  PROOF  OF  LOSS.— Waiver 
of  preliminary  proofs  may  be  presumed  in  an  action  for  insui-ance, 
if  the  insurers  always  refused  to  pay  on  some  otner  ground,  and 
had  never  objected  on  account  of  any  defect  or  deficiency  in  the 
preliminary  proofs:  Note  to  Lumbermen's  Mut.  Ins.  Co.  v.  Bell,  57 
Am.  St.  Rep.  140;  Turner  v.  Fidelity  etc.  Co.,  112  Mich.  425,  67  Am. 
St  Rep.  428. 


June,  1898.]    Supbeme  Lodqe  0.  G.  C.  v.  Simerinq.  i09 

SUPEEMB     LODGB     OeDEE     OP     THE     G  OLDEN     ChAIN 
V.    ISlMEBING. 

[88  Mabtland,  276.] 

ASSOCIATIONS— RIGHT  OF  REPRESENTATION.— If  a 
statute  provides  that  the  number  of  members  necessary  to  secure 
one  representative  in  the  supreme  governing  body  of  a  fraternal 
benefit  association  shall  be  the  unit  of  representation,  and  the  num- 
ber of  times  the  membership  in  the  state  is  greater  ihan  such  unit 
is  the  number  of  representatives  to  which  me  state  is  eutiued  m 
the  supreme  body,  and  the  constitution  of  such  an  association  pro- 
vides that  there  shall  be  one  representative  for  the  first  five  hun- 
dred members,  that  constitutes  the  unit  of  representation,  and,  if 
there  are  four  thousand  members  in  the  state,  the  association  is 
entitled  to  eight  representatives  in  the  supreme  body,  altliough,  un- 
der other  provisions  of  its  constitution,  it  would  be  entitled  to  but 
two  representatives  for  such  membership,  if  the  constitution  and 
not  the  statute  were  to  control. 

ASSOCIATIONS— RIGHT  TO  VOTE— INJUNCTION.— If  per- 
sons are  regularly  elected  representatives  in  the  governing  body  of 
a  benefit  association,  and  are  then  excluded  from  the  right  to  vote 
by  the  existing  oflicers,  they  are  entitled  to  an  injunction  to  restrain 
such  exclusion. 

ASSOCIATIONS— JURISDICTION  OF  EQUITY  TO  RE- 
MOVE OFFICERS. — Equity  has  no  jurisdiction  to  remove  otticers 
of  a  benefit  association,  although  illegally  elected,  nor  to  restrain 
them  by  injunction  from  exercising  the  powers  of  their  ottioes. 

ASSOCIATIONS— JURISDICTION  OF  EQUITY  TO  BE- 
MOVE  OFFICERS. — Equity  has  no  jurisdiction  to  aetermme  tne 
validity  of  an  election  of  otticers  in  a  benefit  association  and  to  pro- 
nounce Judgment  of  amotion.  The  title  of  the  officers  who  are 
in  office  under  color  of  an  election,  and  who  are,  at  most,  irregu- 
larly chosen,  cannot  be  inquired  mto  in  a  suit  in  equity  instituted 
to  restrain  them  from  exercising  the  functions  of  their  offices,  upon 
the  ground  of  the  irregularity  of  their  election. 

J.  P.  and  E.  A.  Poe,  for  the  appellants. 

I.  Eayner  and  A.  C.  Trippe,  for  the  appellees. 

2sa  BOYD,  J.  The  Supreme  Lodge,  Order  of  the  Golden 
Chain,  of  Baltimore  city,  one  of  the  appellants,  was  incorpo- 
rated in  this  state.  Constitutions  and  by-laws  were  adopted  for 
the  government  of  the  supreme  and  subordinate  lodges  of  the 
order.  Under  the  constitution,  the  Maryland  members  of  the 
association  were  only  entitled  to  two  representatives  in  the  Su- 
preme Lodge,  but  in  1896  the  legislature  passed  an  act,  known 
as  chapter  331  of  the  laws  of  that  year,  which  the  appellees  claim 
entitles  them  to  a  representation  of  eight.  The  appellants  con- 
tend that  the  act  is  not  applicable  to  this  association  and  ia 
void  for  uncertainty.  The  Supreme  Lodge  meets  *®*  biennially 
and  in  May,  1896,  met  at  Atlanta,  Georgia.    Eight  personal,  in- 
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eluding  the  appellees,  claimed  to  be  the  regularly  elected  repre- 
sentatives from  this  state,  and  demanded  admission  to  the  ses- 
sions of  the  Supreme  Lodge  held  at  Atlanta,  but  were  refused, 
on  the  ground  that  Maryland  was  only  entitled  to  two  represen- 
tatives, which  number  the  Supreme  Lodge  offered  to  admit,  but 
that  offer  was  not  accepted.  The  meetings,  at  which  were  the 
officers  of  the  Supreme  Lodge,  several  past  supreme  commanders, 
and  one  representative  from  each  of  the  states  of  Virginia,  Penn- 
sylvania, Georgia  and  South  Carolina,  as  well  as  one  from  New 
York,  who  was  also  an  officer,  lasted  for  several  days,  and  on 
the  last  day  the  officers  were  elected  by  them — fifteen  out  of  the 
twenty-three  persons  present  being  elected  to  office.  Six  of  the 
representatives  from  Maryland  shortly  after  their  return  filed 
this  bill,  and  afterward  another  was  made  a  party  complainant. 
The  bill  alleges  that  the  eight  representatives  were  denied  ad- 
mittance to  the  Supreme  Lodge  in  defiance  of  the  laws  of  this 
state,  and  that  the  states  of  Georgia  and  Virginia  were  likewise 
denied  the  representation  they  were  entitled  to,  and  that  the 
acts  of  the  Supreme  Lodge  were  illegal  and  void. 

The  court  below  decreed  that  the  proceedings  at  the  sessions 
at  Atlanta,  in  refusing  the  complainants  admission  and  denying 
them  the  right  to  vote  in  accordance  with  the  act  of  1896,  were 
contrary  to  law  and  void,  and  restrained  and  enjoined  the  de- 
fendants, claiming  to  act  as  officers  under  that  election,  from 
exercising  any  powers  claimed  by  them,  by  virtue  of  said  elec- 
tion, and  from  excluding  any  state  representatives  properly  quali- 
fied, in  accordance  with  the  act  of  1896,  from  the  right  to  vote 
at  any  of  the  sessions  of  the  Supreme  Lodge. 

The  appellants  contend  that  a  court  of  equity  is  without  juris- 
diction to  grant  the  relief  given  and  that  the  act  of  1896  is  void, 
but,  if  valid,  does  not  apply  to  the  defendant  corporation.  There 
was  no  fraud  proven,  except  in  so  far  as  it  may  be  inferred  from 
the  conduct  of  the  members  of  the  Supreme  Lodge  in  excluding 
the  *®'*  representatives  and  electing  themselves  to  the  offices. 
Amongst  other  prayers  in  the  bill  was  one  for  the  appointment 
of  a  receiver  pendente  lite,  but  that  was  abandoned. 

When  the  question  of  jurisdiction  is  presented,  we  would  or- 
dinarily dispose  of  that  before  considering  the  other  points.  But, 
inasmuch  as  this  decree  not  only  enjoins  the  individual  defend- 
ants from  discharging  the  duties  of  their  several  offices,  to  which 
they  claim  to  have  been  elected  at  the  meeting  in  May,  1896, 
but  also  from  excluding  any  state  representatives,  properly  quali- 
fied under  the  act  of  1896,  from  the  right  to  vote  at  any  of  the 
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sessiong  of  the  Supreme  Lodge,  the  jurisdiction  of  the  court 
must  be  considered  with  reference  to  the  two  branches  of  the 
injunction  thus  granted,  as  the  one  is  not  necessarily  disposed 
of  by  deciding  the  other.  We  will,  therefore,  first  determine 
whether  the  act  of  1896  is  open  to  the  objections  urged  by  the 
appellants. 

It  is  conceded  that  the  appellant  corporation  is  "a  fraternal 
beneficiary  association"  and  subject  to  the  provisions  of  ch.  295 
of  the  Laws  of  1894,  which  added  sections  143  E  to  143  E,  in- 
clusive, to  article  23  of  the  code.  The  act  now  before  us  added 
a  section  to  be  known  as  143  E  1,  to  follow  143  E.  Although 
it  does  not  very  clearly  express  all  that  it  is  evidently  intended 
for,  so  far  as  the  matters  before  us  are  involved,  its  meaning  is 
sufficiently  plain.  Its  primary  object  undoubtedly  was  to  give 
subordinate  organizations  of  such  associations  larger  representa- 
tions in  the  supreme  bodies.  By  the  express  terms  of  section 
143  E  every  fraternal  beneficiary  association  is  required  to  have 
a  representative  form  of  government,  and,  by  the  act  of  1896, 
any  association  of  the  description  set  forth  in  section  143  E  was 
authorized  to  continue  business,  provided  it  complied  with  that 
act  (and  other  requirements  of  the  laws  of  this  state)  in  the  su- 
preme body,  composed  of  state  council,  conclave,  lodge,  chapter, 
or  district  representatives,  who  are  elected  by  the  members  of 
the  association,  "and  others  to  the  number  of  one-fourth  or 
more  of  the  entire  membership  of  the  supreme  ***  body  who  are 
not  so  elected  as  representatives."  From  article  4  of  the  consti- 
tution we  find  that  the  supreme  lodge  of  this  association  is  com- 
posed of  state  representatives  and  other  persons  consisting  of  itg 
officers,  the  chairman  of  the  advisory  board,  past  supreme  com- 
manders, and  the  originators  and  members  of  the  supreme 
lodge  at  the  date  of  institution  who  continue  in  good  standing  in 
the  order.  Those  who  are  not  state  representatives  comprise 
more  than  one-fourth  of  the  entire  membership  of  the  supreme 
lodge,  and  hence  it  would  seem  that  this  association  is  within 
the  very  letter  of  the  law.  It  is  urged  at  length  in  the  answer 
that  it  was  excluded  from  the  effects  of  it  by  reason  of  certain 
proceedings  in  the  legislature  when  the  bill  was  pending,  but  aft 
the  law,  as  passed,  uses  terms  sufficiently  comprehensive  to  in- 
clude the  supreme  lodge  of  the  defendant  without  in  any  way 
exempting  it,  we  are  not  called  upon  to  examine  the  terms  of  the 
bill  as  originally  introduced,  or  the  proceedings  thereunder,  but 
must  construe  the  one  that  became  a  law.  It  is  also  contended 
that  this  act  does  not  change  the  constitution  of  the  defendant 
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association.  It  provides  that  "no  member  is  qualified  to  vote 
unless  he  is  a  state,  council,  conclave,  lodge,  chapter,  or  dis- 
trict representative,  elected  by  the  members  or  their  duly  ac- 
credited delegates,  and,  in  computing  the  number  of  representa- 
tives to  which  a  state  or  district  is  entitled  in  such  supreme 
body,  the  number  of  members  that  is  necessary  to  secure  one 
representative  shall  be  considered  the  unit  of  representation  and 
the  number  of  times  the  membership  in  any  state  is  greater  than 
this  unit  of  representation  is  the  number  of  representatives, 
which  the  state  is  entitled  to  in  the  supreme  body/'  The  con- 
stitution of  the  defendant  provides  that  each  state  is  entitled  to 
representatives  in  the  supreme  lodge  as  follows:  "For  the  first 
five  hundred  members  one  representative;  for  the  first  fifteen 
hundred  members,  two  representatives;  for  the  first  four  thou- 
sand five  hundred  members  three  representatives,"  and  for  every 
five  thousand  members  in  excess  of  four  thousand  five  hundred 
one  additional  representative.  It  is  therefore  argued  that  there 
is  no  fixed  unit  and  no  number  ^®^  that  can  properly  be  called 
euch  unit.  But  the  language  of  the  statute  is  "the  number  of 
members  that  is  necessary  to  secure  one  representative  shall  be 
considered  the  unit  of  representation."  There  can  be  no  ques- 
tion as  to  what  number  was  necessary  under  this  constitution  to 
secure  one  representative,  and  that  number  (five  hundred  in  this 
association)  is  the  unit  of  representation  or  basis  of  calculation. 
That  unit  is  the  divisor,  the  number  of  members  in  the  state 
the  dividend,  and  the  quotient  (excluding  fractions)  will  be  the 
number  of  representatives  the  state  is  entitled  to.  Nor  is  there 
any  diflBculty  in  ascertaining  the  source  from  which  such  unit 
can  be  determined.  These  associations  are  required  by  law  to 
have  "a  representative  form  of  government,"  and,  if  the  charters 
do  not  prescribe  the  basis  of  representation,  the  constitutions  or 
by-laws  should  do  so.  The  statute  leaves  the  several  associations 
to  fix  the  number  necessary  for  one  representative,  but  when 
that  is  done  the  law  determines  the  whole  number  for  each  state 
or  district  according  to  the  total  membership  in  such  state 
or  district.  Being,  then,  of  opinion  that  the  act  of  1896  does 
apply  to  the  defendant  association,  and  it  being  shown  that 
there  are  four  thousand  members  in  Maryland,  it  follows  that 
they  were  entitled  to  eight  representatives  in  the  supreme  lodge 
and  not  two,  as  contended  by  the  appellants.  The  members 
of  the  supreme  lodge  not  only  did  not  admit  the  eight  represen- 
tatives as  required  by  the  statute,  but  they  totally  disregarded 
it  and  elected  fifteen  of  their  own  number  to  ofi&ce.    This  was 
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contrary  to  the  express  provision  of  the  law  that  provides  that 
"no  memher  is  qualified  to  vote  unless  he  is  a  ...  .  represen- 
tative elected  by  the  members  or  their  duly  accredited  dele- 
gates.** So  far  as  the  proceedings  of  the  sessions  at  Atlanta 
show  there  was  apparently  not  even  a  quorum,  for  this  statute 
says  "a  majority  of  the  elected  representatives  shall  constitute 
a  quorum."  Unless  the  self-constituted  members  of  the  su- 
preme lodge  are  to  have  a  monopoly  of  the  offices  and  an  un- 
limited control  of  the  association,  it  would  seem  that  there  must 
and  ought  to  be  some  remedy  for  the  members.  The  question 
then  **''  is  whether  the  appellees  have  sought  such  as  the  law 
will  afford  them. 

That  a  court  of  equity  has  power  to  enjoin  the  individual 
defendants,  who  are  members  of  the  supreme  lodge,  from  ex- 
cluding any  properly  qualified  state  representatives  from  the 
right  to  vote  at  any  sessions  of  the  supreme  lodge  we  have  no 
doubt.  They  hold  the  offices  of  supreme  commander,  vice  su- 
preme commander,  past  supreme  commander,  supreme  secretary, 
supreme  treasurer,  supreme  medical  examiner  and  chairman  of 
the  advisory  board,  which  are  the  principal  offices  of  the  associa- 
tion. All  of  them  were  present  at  the  meeting  in  Atlanta  and 
took  part  in  the  proceedings,  refusing  to  admit  the  representa- 
tives from  Maryland,  Virginia,  and  Georgia,  in  accordance  with 
the  act  of  1896,  and  by  their  answer  still  deny  that  these  mem- 
bers have  the  right  of  representation,  which  we  have  determined 
they  have.  The  appellees  are  not  seeking  the  aid  of  a  court  ot 
equity  to  place  them  in  office.  They  have  not  been  elected  to 
such  offices  and  do  not  claim  them,  but  as  members  and  state 
representatives  of  the  association,  they  have  the  right  to  the  aid 
of  a  court  of  equity  to  prohibit  these  officers,  who  have  thus  re- 
fused and  still  refuse  to  permit  those  entitled  to  take  part  in 
the  deliberations  and  acts  of  this  important  body,  from  exclud- 
ing them  from  the  right  to  vote.  This  branch  of  the  case  is 
clearly  within  the  meaning  and  reasoning  of  the  decisions  in 
Campbell  v.  Poultney,  6  Gill  &  J.  94,  26  Am.  Dec.  559,  Busey 
V.  Hooper,  35  Md.  15,  6  Am.  Rep.  350,  and  Webb  v.  Ridgely,  38 
Md.  364.  It  was  useless  for  the  appellees  to  make  further  ap- 
peal for  relief  to  the  supreme  lodge,  and,  although  ordinarily 
the  rights  and  interests  of  a  corporation  must  be  asserted  by  the 
corporation  itself,  yet  stockholders  or  members,  when  there  is 
no  stock,  can  proceed  under  such  circumstances  as  these  against 
those  in  control  of  the  corporation,  which  the  members  of  the 
supreme  lodge  are,  in  this   association.    Many  cases  could  be 
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cited  to  sustain  a  proceeding  of  this  character  under  such  cir- 
cumstances as  we  have  related,  but  it  is  not  necessary  to  refer  to 
those  outside  of  this  state,  as  our  own  cases  are  sufficient. 
**®  See,  in  addition  to  those  above  cited,  Davis  v.  Gemmell,  70 
Md.  356;  Shaw  v.  Davis,  78  Md.  316.  And,  in  Mason  v.  Su- 
preme Council  etc.,  77  Md,  486,  39  Am.  St.  Eep.  433,  it  was 
said:  "If  the  officers  of  the  order  should  be  guilty  of  miscon- 
duct, fraud,  or  mismanagement,  a  court  of  equity  has  full  power 
to  restrain  and  enjoin  them."  Whatever  the  motives  of  these 
individual  defendants  were,  their  action  resulted  in  not  only 
excluding  those  that  were  entitled  to  be  in  the  supreme  lodge, 
but  in  securing  for  themselves  control  over  the  association  and 
lucrative  positions,  which  they  may  not  have  had  if  the  represen- 
tatives elected  by  the  members  had  been  permitted  to  vote. 

Nor  do  we  think  that  the  act  of  1894,  chapter  295,  in  anywise 
interferes  with  the  right  of  the  appellees  to  this  part  of  the 
decree.  What  is  said  of  that  act  in  the  case  of  Barton  v.  Fra- 
ternal Alliance,  85  Md.  14,  makes  it  unnecessary  for  us  to  dis- 
cuss it  in  this  connection,  as  its  meaning  and  scope  are  there  so 
clearly  stated.  There  may  be  some  question  whether  this 
branch  of  the  injunction  that  was  decreed  is  embraced  in  the 
prayer  for  that  writ,  but  if  there  be  any  defect  in  that  respect  it 
is  cured  by  section  177  of  article  16  of  the  code  as  construed  in 
the  case  of  County  Commrs.  v.  School  Commrs.,  77  Md.  291. 
We  are,  therefore,  of  the  opinion  that  the  court  had  jurisdiction 
to  pass  the  portion  of  the  decree  we  have  been  considering,  and 
to  that  extent  it  must  be  affirmed. 

But  it  wfis  also  decreed  "that  the  defendants  claiming  to  act 
ras  officers  of  the  Supreme  Lodge,  Order  of  the  Golden  Chain, 
by  virtue  of  such  election,  are  hereby  restrained  and  enjoined 
from  exercising  any  powers  claimed  by  them  by  virtue  of  said 
election."  That  presents  the  question  in  a  different  light  from 
what  we  have  been  discussing.  The  practical  effect  of  that  part 
of  the  decree  is  the  removal  of  those  defendants  from  the  offices 
to  which  they  claim  they  were  elected.  Whilst  it  is  undoubt- 
edly true  that  a  court  of  equity  has  power  to  enjoin  or  otherwise 
decree  against  officers  of  a  private  corporation,  guilty  of  fraud, 
misconduct,  mismanagement  or  some  act  that  is  ultra  vires,  or 
that  would  seriously  *®^  affect  the  rights  of  the  stockholders  or 
members,  we  have,  after  a  very  diligent  search,  failed  to  find  any 
authority  that  will  justify  it  in  not  only  passing  on  the  validity 
▼el  non  of  an  election  of  officers,  but  in  removing  them,  without 
«ome  special  or  statutory  authority.     It  is  true  that  it  is  held 
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that,  in  proceedings  over  which  equity  has  jurisdiction  for  some 
other  purpose,  if  the  right  to  an  office  or  the  regularity  of  an 
election  must  be  decided  in  order  to  give  the  relief  which  equity 
can  properly  afford,  the  court  has  the  power  to  inquire  into  and 
determine  the  validity  of  the  election  for  the  purposes  of  the 
suit.  Such,  for  example,  are  Johnston  v.  Jones,  23  N.  J.  Eq. 
216,  and  Mechanics'  Nat.  Bank  v.  Burnet  Mfg.  Co.,  32  N.  J.  Eq. 
236,  and  it  might  be  said  we  have  practically  done  that  in  the 
other  branch  of  this  case.  Even  in  that  class  of  cases  it  is  held 
that  a  court  of  equity  cannot  go  further  and  remove  an  officer 
from  an  office  of  which  he  is  in  possession,  or  declare  the  office 
forfeited.  But,  in  this  branch  of  this  case,  as  presented  to  us  by 
the  record,  there  is  no  other  cause  shown  for  a  court  of  equity 
to  interfere,  but  the  controversy  is  purely  and  simply  whether 
it  can  remove  officers,  declared  elected,  in  a  proceeding  insti- 
tuted for  that  purpose  and  not  arising  incidentally  in  a  matter 
over  which  equity  admittedly  has  control. 

In  1  Thompson  on  Corporations,  section  754,  it  is  said;  "A 
court  of  equity  has  no  authority  to  determine  the  validity  of  an 
election  of  the  officers  of  a  private  corporation  and  pronounce 
judgment  of  amotion.  The  title  of  directors  who  are  in  office 
under  color  of  an  election,  and  who  are,  at  most,  irregularly 
chosen,  cannot  be  inquired  into  in  a  suit  in  equity  instituted  to 
restrain  them  from  exercising  the  functions  of  their  offices,  upon 
the  ground  of  the  irregularity  in  their  election."  To  the  same 
effect  are  17  Ency.  of  Law,  52;  Johnson  v.  Jones,  23  N.  J.  Eq. 
216;  Mosely  v.  Alston,  1  Phill.  Ch.  790;  Hughes  v.  Parker,  20 
N.  H.  58.  In  High  on  Injunctions,  first  edition,  section  774, 
it  is  said:  "Nor  will  a  court  of  equity,  at  the  suit  of  stockholders 
of  a  corporation,  restrain  its  officers  from  the  exercise  of  their 
functions,  since  such  restraint  would  **^  be  equivalent  to  re- 
moval from  office,  and  over  such  a  subject  equity  has  no  juris- 
diction." See,  also,  third  edition  of  the  same  work,  section 
1235,  where  the  subject  is  more  fully  discussed.  None  of  the 
Maryland  cases  cited  go  to  the  extent  we  are  asked  to  go  in  this 
case.  It  is  true  they  have  sustained  the  right  of  stockholders 
to  enjoin  proposed  illegal  or  fraudulent  methods  in  the  conduct 
of  election  of  officers,  but  none  of  them  have  decided  or  inti- 
mated that  this  power  can  be  used  after  an  election,  although 
irregular  or  even  illegal,  to  remove  those  declared  elected,  or, 
what  is  equivalent  to  that,  to  prohibit  them  from  exercising  the 
powers  vested  in  them  by  virtue  of  such  election. 

It  is  said  in  behalf  of  the  appellees  that  this  is  not  a  contest 
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between  them  and  the  individual  appellants  for  the  offices  held 
by  the  latter,  and  hence,  mandamus,  the  proceeding  authorized 
in  this  state  for  such  purposes,  will  not  answer.  But,  while  it 
is  true  they  are  not  asking  to  be  placed  in  office  by  this  proceed- 
ing, they  are  attempting  to  oust  the  appellants,  or  do  what  in 
some  respects  might  have  worse  results,  to  prevent  them  from 
discharging  the  duties  of  the  several  offices.  The  application 
for  receiver  was  abandoned,  and,  if  these  officers  be  prohibited 
from  acting,  it  would  necessarily,  for  the  time  being,  if  not  per- 
manently, stop  the  regular  business  of  the  corporation;  for,  if 
they  cannot  act  there  are  no  others  that  can,  and  unless  these 
offices  are  filled  the  affairs  of  the  association  cannot  be  con- 
ducted as  contemplated  by  its  constitution  and  by-laws.  The 
court  has  no  power  to  appoint  officers  in  their  stead,  and  to 
prohibit  these  from  acting  would  probably  result  in  the  ruin 
of  the  association,  which  might  be  disastrous  to  the  members, 
especially  the  older  and  delicate  ones.  The  supreme  treasurer 
could  neither  receive  nor  pay  out  money,  and  the  supreme  com- 
mander could  not  even  call  a  special  meeting,  as  provided  by  the 
constitution,  nor  could  he  discharge  any  of  the  other  important 
duties  devolved  on  him,  and  so  with  the  other  officers.  It  may 
be  said  that  the  old  officers  would  hold  over,  but  some  of  them 
are  the  same  persons — the  treasurer,  secretary,  *^^  medical  ex- 
aminer, and  chairman  of  the  advisory  board  were  re-elected  to 
the  same  positions,  and  each  of  the  other  officers  occupied  some 
position  before  the  election  at  Atlanta.  It  would,  indeed,  be 
difficult  for  any  of  them,  especially  those  who  have  been  re- 
elected to  the  same  offices,  to  act  without  violating  the  spirit 
of  the  injunction,  but,  if  they  could,  it  would  be  of  little  service 
to  the  appellees  if  a  court  of  equity  issued  process  that  would 
result  in  the  parties  who  were  enjoined  being  permitted  to  con- 
tinue in  office  by  virtue  of  former  elections.  There  is  not  even 
any  evidence  of  mismanagement  or  misconduct  in  office  on  the 
part  of  these  persons,  excepting  in  so  far  as  their  action  at  the 
Atlanta  meeting  reflects  on  that. 

If  a  court  of  equity  assumes  jurisdiction,  at  the  instance  of  a 
few  members  of  an  association  in  such  cases,  where  will  it  end? 
Is  every  irregularity  in  the  election  of  officers  to  be  made  the 
foundation  for  proceeding  in  equity?  It  may  be  true  that  this 
is  a  more  serious  one  than  may  often  occur,  but  where  is  the  line 
to  be  drawn?  There  is  no  evidence  in  this  case  of  any  inten- 
tional violation  of  law,  for  the  record  shows  thajt  the  appellants 
acted  under  advice  of  a  learned  and  prominent  member  of  thia 
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bar,  who  advised  them  that  the  law  did  not  apply.  In  that 
opinion  we  do  not  concur  with  him,  but  there  is  nothing  in  the 
record  to  justify  the  inference  that  either  he  or  the  defendants, 
did  not  act  in  good  faith. 

It  is  also  said  that  the  appellees  and  other  members  of  the? 
association  are  without  remedy,  if  a  court  of  equity  will  not 
grant  this  relief.  But  we  cannot  agree  to  that.  We  have  al- 
ready said  they  could  enjoin  the  members  of  the  supreme  lodge 
from  refusing  to  let  them  vote,  and  they  might  have  gone  fur- 
ther and  enjoined  those  who  were  not  representatives  from  vot- 
ing at  all.  But  they  could  have  adopted  still  easier  and  simpler 
methods.  The  accredited  representatives  of  the  members  could 
have  organized,  elected  officers  and  then,  by  application  for 
mandamus,  those  so  elected  could  have  tested  the  right  to  the 
offices,  or  possibly  a  mandamus  to  compel  the  members  of  the 
supreme  ^*®*  lodge  to  admit  the  representatives  would  have 
answered.  Other  methods  suggest  themselves  which  might  have 
been  sufficient  (although  we  do  not  feel  called  upon  to  so  deter- 
mine in  this  case),  such  as  applying  for  a  mandamus  to  compel 
the  proper  officers  of  the  supreme  lodge  to  call  another  meeting 
to  hold  an  election  on  the  ground  that  no  valid  election  had 
been  held. 

So,  although  we  are  of  opinion  that  the  act  of  1896  does  Itpply 
to  the  defendant  corporation,  and  is  valid,  we  must  reverse  that 
part  of  the  decree  that  enjoins  the  individual  defendants  from: 
performing  the  duties  of  the  offices  to  which  they  claim  to  have 
been  respectively  elected.  We  will  not  assume  that  after  the 
law  has  been  construed  by  this  court  these  parties  will  act  in 
defiance  of  it,  but,  if  they  do,  there  is  ample  remedy  provided  for 
Buch  cases. 

Decree  affirmed  in  part  and  reversed  in  part  and  cause  re- 
manded, each  side  to  pay  their  own  costs. 


ASSOCIATIONS— JURISDICTION  OF  COURTS  OVBR.-The 
fonndation  of  the  Jurisdiction  of  a  court  of  equity  over  voluntary 
associations  seems  to  be  based  upon  the  protection  of  the  right  of 
property  of  members.  Even  in  the  case  of  the  improper  expulsion 
of  a  member,  the  jurisdiction  of  a  court  of  equity  to  interfere  is 
not  because  he  is  deprived  of  his  membership,  but  because  of  the 
rijrht  of  property  of  which  he  is  deprived;  and  it  follows  that.  If 
there  is  no  right  of  property  affected,  a  member  has  no  standing 
in  court:  Extended  notes  to  Otto  v.  Journeyman  Tailors'  etc.  Union, 
7  Am.  St.  Rep.  163:  Austin  v.  Searing,  09  Am.  Dec.  677.  A  mem- 
ber cannot  complain  of  a  decision  by  the  association,  or  by  a  tri- 
bunal provided  for  by  its  laws,  suspending  or  expelling  him,  or 
denying  his  claim  to  benefits  or  property,  nor  have  the  courts  jurl»- 
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•diction  to  Interfere,  where  the  association  or  tribunal  has  acted 
under  its  rules,  unless  it  appears  that  the  rules  themselves  were 
invalid,  or  that  the  decision  vk'as  not  in  good  faith,  or  was  made 
without  notice  and  an  opportunity  to  be  heard:  Extended  notes  to 
Otto  V.  Journeyman  Tailors'  etc.  Union,  7  Am.  St.  Rep.  164;  Austin 
V.  Searing,  G9  Am.  Dec.  672.    See,  also,  Huston  v.  Reutlinger,  81 

Mj.  333,  34  Am.  St  Bep.  225. 
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[88  Maeyland,  368.] 

'CONTRACTS  OF  A  LUNATIC  who  has  not  been  found  by 
ran  inquisition  to  be  insane  are  not  absolutely  void,  but  merely  void- 
able. 

CONTRACTS  OF  LUNATICS.— A  contract  made  with  a  luna- 
tic, fairly  and  in  good  faith,  when  the  other  party  is  ignorant  of 
the  disability,  cannot  be  repudiated  by  the  lunatic  after  he  has  had 
the  benefit  of  it,  unless  both  parties,  upon  a  rescission,  can  be  re- 
stored to  the  situation  they  originally  occupied. 

CONTRACTS  OF  LUNATICS— NOTICE.— An  inquisition  of 
lunacy  is  notice,  actual  or  constructive,  to  all  parties  dealing  witn 
the  lunatic,  and  after  such  inquisition  a  contract  made  with  the 
lunatic  is  void  and  unenforceable. 

CONTRACTS  OF  LUNATICS— COMPETENCY  OF  AGENT 
AS  WITNESS. — If  a  contract  is  made  between  an  agent  on  behalf 
■of  his  corporation  and  a  person  subsequently  declared  insane,  such 
agent  is  not  a  party  to  the  contract  and  is  competent  as  a  witness 
in  am  action  thereon,  although  the  statute  provides  that  one  party 
to  a  contract  is  incompetent  to  testify  if  the  other  party  thereto 
is  insane. 

APPELLATE  PRACTICE— REVIEWING  ADMISSION  OF 
EVIDENCE.— The  admission  of  evidence  subject  to  exception  can- 
not be  reviewed  on  appeal  unless  an  exception  is  taken  to  the  over- 
ruling of  a  subsequent  motion  to  exclude  such  evidence. 

3.  F.  Horwitz  and  R.  D.  Coe,  for  the  appellant. 

-M.  Lehmayer,  for  the  appellee. 

»''»  McSHERRY,  C.  J.  There  are  two  questions  hronght 
up  by  the  record  in  this  case — ^the  one  as  to  the  sufficiency  of  a 
replication  to  which  the  appellant  demurred,  and  the  other  as 
to  the  admissibility  of  evidence.  The  replication  raises  the 
C[uestion  as  to  a  lunatic's  liability  on  his  contract,  and  that  par- 
ticular question,  as  now  presented,  has  not  hitherto  been  dis- 
tinctly considered  and  settled  in  Maryland. 

The  suit  was  brought  in  April,  1896,  by  the  appellee  against 
the  appellant  to  recover  the  price  of  two  barrels  of  whiskey  sold 
by  the  former  to  the  latter  in  1894.  The  appellant  was 
adjudged  a  lunatic  in  May,  1896.  The  declaration  contains  the 
ordinary  money  counts.     In  addition  to  the  general  issue  plea. 
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the  defendant  pleaded  that  at  the  time  the  purchase  was  made 
he  was,  and  ever  since  has  been,  a  lunatic:  To  this  plea  the 
plaintiff  replied  first,  with  a  traverse,  and,  secondly,  by  a  repli- 
cation alleging  that  the  merchandise  sued  for  had  been  sold  and 
delivered  for  its  fair  value,  and  had  been  sold  and  delivered  when 
the  plaintiff  was  unaware  of  the  lunacy  of  the  defendant;  that 
the  contract  sued  on  was  fair  and  reasonable,  that  the  defendant 
had  the  benefit  thereof,  and  that  the  parties  cannot  now  be 
placed  in  the  same  situation  they  occupied  before  the  goods  were 
sold  and  delivered.  This  replication  was  demurred  to;  the 
demurrer  was  overruled,  and  issue  was  finally  joined.  The  first 
error  complained  of  is  this  ruling  on  the  demurrer. 

Speaking  generally,  the  contracts  of  a  lunatic,  who  has  not 
been  found  by  an  inquisition  to  be  insane,  do  not  belong  to  the 
class  that  are  absolutely  void,  but  fall  within  the  group  that  is 
described  as  voidable.  This  is  ^"^^  certainly  the  law  in  Mary- 
land: Key  v.  Davis,  1  Md.  32;  Chew  v.  Bank  of  Baltimore,  14 
Md.  319;  Riley  v.  Carter,  76  Md.  595,  35  Am.  St.  Rep.  443. 
Whilst  his  contracts,  with  some  exceptions,  are  only  voidable,  it 
does  not  follow  that  they  can  always  and  under  any  circum- 
etances  be  avoided  and  annulled  by  him.  There  are  conditions 
which  fasten  upon  him  the  obligation  of  some  of  his  contracts 
as  completely  as  though  they  were  the  undertakings  of  a  per- 
fectly sane  individual.  At  a  very  early  date — as  long  ago  as  the 
time  of  Littleton — it  was  apparently  the  prevailing  doctrine 
that  "no  man  of  full  age  shall  be  received  in  any  plea  by  the  law 
to  stultify  and  disable  his  own  person":  Littleton,  sec.  405. 
And  so,  in  Beverley's  case,  4  Coke,  123,  the  court  of  kings' bench 
held  "that  every  deed,  feoffment,  or  grant  which  any  man  non 
compos  mentis  makes  is  avoidable,  and  yet  shall  not  be  avoided 
by  himself,  because  it  is  a  maxim  in  law  that  no  man  of  full  age 
shall  be,  in  any  plea  to  be  pleaded  by  him,  received  by  the  law  to 
stultify  himself."  As  a  consequence,  though  the  crown  in  some 
cases  could,  and  in  other  cases  persons  who  claimed  under  a 
lunatic  might,  set  up  his  disability,  the  individual  himself  was 
not  permitted  to  do  so.  But  this  rule  was  subsequently  relaxed, 
and,  in  fact,  the  directly  opposite  position  was  assumed.  Thus, 
the  old  writ  of  dum  fuit  non  compos  mentis  lay  to  recover  back 
land  which  had  been  aliened  by  a  person  not  in  his  right  mind: 
Fitzherbert's  Natura  Brevium,  202;  and  it  was  held  that  a 
lunatic  could  not  suffer  a  recovery:  Hume  v.  Burton,  1  Ridg. 
App.  16;  nor  execute  a  deed:  Yates  v.  Boen,  2  Strange,  1104; 
nor  a  bond:  Faulder  v.  Silk,  3  Camp.  126;  nor  indorse  a  bill  of 
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exchange:  Alcock  v.  Alcock,  3  Man.  &  G.  268.  And  bo  it  wa» 
held  that  a  family  settlement  made  by  a  lunatic  ought  to  be  set 
aside,  although  it  was  reasonable  and  for  the  convenience  of 
the  family:  Clerk  v.  Clerk,  2  Vern.  312.  Sir  W.  Scott  in 
Turner  v.  Meyers,  1  Hagg.  Const.  414,  stated:  "It  is,  I  con- 
ceive, perfectly  clear  in  law  that  a  party  may  come  forward  to 
maintain  his  own  past  incapacity;  and,  also,  that  a  defect  of  in- 
capacity invalidates  the  contract  of  marriage  as  well  as  any 
other  contract."  ^"^^  This  broad  rule  which  supplanted  the 
ancient  contrary  doctrine  was  itself  afterward  qualified  and  re- 
stricted, and  certain  exceptions  were  engrafted  on  it.  Thus,  a 
fine  levied  by  a  person  non  compos  mentis  was  held  to  be  good: 
Thompson  v.  Leech,  3  Mod.  305;  and  the  reason  was  that  the  act 
is  of  a  public  and  notorious  character,  done  in  a  court  of  record, 
and  that  the  court  had  the  power  of  judging  of  the  sanity  of  the 
party.  And  so  a  feoffment  by  a  lunatic:  Thompson  v.  Leech, 
Carth.  435.  Another  exception — if  exception  it  can  be  called, 
because  it  depends  upon  a  wholly  different  principle — arises 
where  necessaries  are  supplied  to  a  lunatic;  and  these  are  ex- 
cepted from  the  general  rule  on  the  ground  that  they  do  not 
require  a  consenting  mind.  But  the  qualification  of  the  rule 
did  not  stop  with  these  three  exceptions,  for  Pollock,  C.  B.,  in 
Molton  V.  Camroux,  2  Ex.  487,  affirmed  in  4  Ex.  17,  observed 
that  unsoundness  of  mind  would  now  be  a  good  defense  to  an 
action  upon  a  contract  if  it  could  be  shown  that  the  defendant 
was  not  of  capacity  to  contract,  "and  the  plaintiff  knew  it." 
In  support  of  this  view  the  chief  baron  cited  Browne  v.  Joddrell, 
1  Moody  &  M.  105;  Baxter  v.  Earl  of  Portsmouth,  5  Bam.  &  C. 
170;  Dane  v.  Viscountess  Kirknall,  8  Car.  &  P.  679.  In  Beavan 
V.  McDonnell,  9  Ex.  309,  it  appeared  that  the  plaintiff  entered 
into  a  written  contract  for  the  purchase  of  certain  land  at  a 
specified  price  from  certain  persons,  vendors  thereof  on  behalf 
of  the  defendant,  on  the  terms  and  conditions  that  the  plaintiff 
should  pay  a  sum  of  four  hundred  and  fifteen  pounds  as  a  deposit 
on  the  purchase,  et  cetera,  and  that  if  the  plaintiff  should 
neglect  to  comply  with  the  conditions  on  his  part  the  deposit 
should  be  forfeited  to  the  vendors.  The  plaintiff  paid  the 
deposit.  At  the  time  he  entered  into  the  contract  the  plaintiff 
was  a  lunatic  and  incapable  of  understanding  its  nature;  but 
this  the  defendant  did  not  know,  and  the  contract  was  on  his 
part  a  bona  fide  one.  The  lunatic  sued  to  recover  back  the 
deposit.  The  defendant,  by  plea,  alleged  that  the  money  had 
been  received  under  the  contract;  and  the  plaintiff  replied  that 
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when  the  contract  was  made  and  the  money  was  paid  under  it, 
he  was"  a  lunatic  and  incapable  ^'^^  of  contracting,  and  that  the 
contract  was  not  of  any  benefit  to  him;  and  he  averred  that  the 
defendant  had  notice  of  this.  The  defendant  rejoined  that 
neither  the  vendors  nor  the  defendant,  when  the  plaintiff  made 
the  contract  or  paid  the  money,  "knew  that  he  was  a  lunatic, 
or  of  unsound  mind,  and  incapable  by  reason  of  unsoundness  of 
understanding  the  meaning  of  a  contract,  but  made  the  said 
contract  with  him  fairly  and  in  good  faith,  believing  that  he  was 
able  to  understand  the  same."  This  rejoinder  was  demurred 
to,  but  was  held  to  be  a  good  rejoinder.  The  question — and  the 
precise  question — involved  in  the  case  at  bar,  was  thus  decided 
adversely  to  the  lunatic  in  Beavan  v,  McDonnell,  9  Ex.  309.  In 
Elliott  V.  Ince,  4  De  Gex.  M.  &  G.  475,  Lord  Chancellor  Cran- 
worth  spoke  of  the  decision  in  Molton  v.  Camroux,  2  Ex.  487,  as 
a  decision  of  necessity,  and  he  observed  that  a  contrary  doctrine 
would  render  all  ordinary  dealings  between  man  and  man  un- 
safe. ''How  is  a  shopkeeper,"  asked  his  Lordship,  "who  sells 
his  goods,  to  know  whether  a  customer  is  or  not  of  sound  mind? 
Perhaps,"  he  continued,  "the  same  principle  may  apply  to  sales 
of  land  or  mortgages.  Lord  Truro  seems  to  have  thought  it 
would;  80,  at  least,  I  collect  from  what  he  says  in  Price  v.  Ber- 
rington,"  3  Man.  &  G.  498.  And  the  more  recent  case  of  the 
Imperial  Loan  Co.  v.  Stone  (1892),  1  Q.  B.  599,  is  equally  em- 
phatic. Sir  Frederick  Pollock  in  his  valuable  work  on  Con- 
tracts, sixth  edition,  page  89,  states  that:  "The  rule  is  now 
settled,  however,  that  the  contract  of  a  lunatic  or  drunken  man, 
who,  by  reason  of  lunacy  or  drunkenness,  is  not  capable  of  under- 
standing its  terms  or  forming  a  rational  judgment  of  its  effects 
on  his  interests,  is  not  void,  but  only  voidable  at  his  option;  and 
this  only  if  his  state  is  known  to  the  other  party."  Not  only  is 
this  the  settled  and  accepted  law  of  England,  but  the  same 
principle  may  be  regarded  as  prevailing  in  this  country:  11  Am. 
&  Eng.  Ency.  of  Law,  136. 

If  the  contract  be  fair  and  bona  fide,  and  there  is  no  element 
of  fraud  or  imposition  in  it,  and  if  the  other  party  does  not 
know  of  the  insanity,  and  the  parties  cannot  ^'^^  be  placed  in 
the  position  they  occupied  before  the  contract  was  executed  by 
the  sane  party,  there  is  no  reason  why  the  lunatic  should  be  al- 
lowed to  retain  what  he  has  acquired  under  the  contract  and  at 
the  same  time  be  permitted  to  escape  from  all  liability  arising 
out  of  it.  Though  the  question  now  before  us  was  not  involved 
in  Chew  v.  Bank  of  Baltimore,  14  Md.  319,  this  court,  in  deal- 
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ing  with  that  case,  recognized  the  principle  which  must  control 
this;  for  on  the  page  just  mentioned  the  court  says;  "There  are 
cases  where  the  courts  have  declined  to  interfere.  In  these, 
however,  as  far  as  we  have  examined,  the  lunatic  had  had  the 
henefit  of  the  contract,  and  relief  was  refused,  because  of  lapse 
of  time,  the  changed  condition  of  the  property,  or  other  circum- 
stances, and  especially  where  the  party  appeared  to  be  sane.'* 

Whatever  may  have  been  the  reasons  which  induced  the 
courts  to  hold  that  a  contract  made  under  the  conditions  set 
forth  in  the  replication  to  which  the  defendant  demurred  was 
binding,  the  effect  has  been  to  restore  the  original  doctrine  fix- 
ing a  liability  upon  the  lunatic  when  there  has  been,  at  the 
time  the  contract  was  made,  no  judicial  ascertainment  of  his 
lunacy,  and  when  the  contract  is  fair  and  bona  fide,  unless  the 
other  party  to  the  contract  knew  at  the  time  it  was  entered  into 
that  the  lunacy  existed.  The  liability  of  the  lunatic  under  these 
circumstances  rests  not  only  on  authority  but  upon  sound  and 
satisfactory  principles. 

As  the  lunatic's  contract  at  best  is  only  voidable,  it  would  be 
unjust  and  inequitable  to  allow  him  to  repudiate  it  if  it  had 
been  made  fairly  and  in  good  faith,  when  the  other  party  wa» 
ignorant  of  the  disability,  unless  both  parties,  upon  a  rescission 
of  it,  can  be  restored  to  the  situation  they  originally  occupied. 
A  successful  repudiation  of  such  a  contract  would  inflict  injury 
upon  an  innocent  person  who  had  been  guilty  of  no  default, 
whilst  the  lunatic  would  reap  the  benefit  accruing  under  the 
contract.  If  it  be  assumed  that  both  parties  to  such  a  contract 
are  equally  innocent — and  that  is  the  legal  signification  of  the 
replication  now  under  consideration —  ^''^  then  the  familiar 
rale  that,  when  loss  must  fall  on  one  or  the  other  of  them,  it 
must  be  borne  by  the  one  who  occasioned  it,  has  a  direct  appli- 
cation; and  the  lunatic  who  causes  the  loss  must  be  made  to 
bear  the  consequences  of  his  infirmity  as  he  must  bear  his  mis- 
fortune. The  concession  of  the  demurrer  is  that  the  contract 
was  a  fair  one;  that  it  was  bona  fide;  that  the  goods  sold  were 
delivered  to  the  defendant;  that  he  had  the  benefit  of  the  con- 
tract; that  it  was  made  in  ignorance  of  the  appellant's  mental 
disability,  and  that  the  parties  cannot  be  placed  in  the  situation 
they  occupied  before  the  contract  was  made  and  executed  on 
the  part  of  the  appellee.  Obviously,  then,  if  a  merely  voidable 
contract  can  be  repudiated  by  one  of  the  parties,  even  though 
he  be  a  lunatic,  and  a  recovery  can  be  defeated  in  the  face  of 
these   circumstances   simply  because   the  party  who  made  the 
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purchase  was  of  unsound  mind,  though  not  at  the  time  adjudged 
to  be  80,  the  loss  would  fall  upon  a  confessedly  innocent  person^ 
instead  of  on  the  one  who  received  and  used  the  articles  de» 
livered  in  good  faith  under  the  contract.  This  would  be  mani- 
festly inequitable.  The  principle  which  holds  the  lunatic  liable 
under  these  conditions  has  long  been  acted  on  in  equity:  Neill 
V.  Morley,  9  Ves.  478;  3  Pomeroy's  Equity  Jurisprudence,  sec. 
946;  Price  v.  Berrington,  3  Macn.  &  G.  486.  It  has  also  been 
said  that  such  a  contract  is  enforced"  against  the  party  non 
compos  mentis,  not  so  much  upon  the  idea  that  it  possesses  the 
legal  essential  of  consent,  but  rather  because,  by  means  of  an 
apparent  contract,  he  has  secured  an  advantage  or  benefit, 
which  cannot  be  restored  to  the  other  party,  and  therefore  it 
would  be  inequitable  to  permit 'him,  or  those  in  privity  with  him^ 
to  repudiate  it:  Bank  v.  Sneed,  97  Tenn.  120,  56  Am.  St.  Rep. 
788;  Lincoln  v.  Buckmaster,  32  Vt.  652;,  Matthiessen  v.  Me- 
Mahon,  38  N.  J.  L.  536. 

Of  course,  if  such  a  contract  vere  absolutely  and  uncondition- 
ally void,  the  ignorance  of  the  other  party  as  to  the  lunacy  could 
not  convert  the  disability  into  an  ability — could  not  make  that 
valid  which  was  wholly  invalid.  But,  if  the  contract  be  only 
voidable,  it  would  ^''*  be  palpably  unjust  to  allow  the  lunatic 
to  reap  the  benefit  derived  under  it,  and  then  to  avoid  all  liabil- 
ity, to  the  prejudice  of  the  other  no  less  innocent  party.  There 
are,  undoubtedly,  cases  which  hold  the  contrary  view,  but  the 
precise  question  now  involved  has  never  been  ruled  in  Mary- 
land before.  The  inconvenience  which  it  is  supposed  may  result 
from  this  doctrine  can  easily  be  averted  by  a  formal  inquisition 
of  lunacy.  Such  an  inquisition  would  furnish  notice — actual 
in  some  instances,  constructive  in  others,  but  in  both  a  sufficient 
notice — of  the  lunacy;  and  this  would  preclude  an  averment  that 
the  party  dealing  with  the  lunatic  was  ignorant  of  the  latter'* 
mental  incapacity.  Whilst  it  is  true,  as  insisted  by  the  appel- 
lant, that  this  court  in  Chew  v.  Bank  of  Baltimore,  14  Md.  319^ 
declined  to  adopt  that  line  of  English  cases  which  hold  a  lunatic 
liable  on  his  contracts  unless  fraud  or  imposition  had  been  prac- 
ticed, still  in  the  very  same  case  of  Chew  v.  Bank  of  Baltimore^ 
14  Md.  319,  it  was  conceded  in  the  opinion  that  the  courts  in 
other  cases  had  refused  to  interfere  where  the  lunatic  had  had 
the  benefit  of  the  contract,  and  "especially  where  the  party  ap- 
peared to  be  sane."  The  decision  striking  down  the  transfer  of 
bank  stock  was  founded  on  the  distinct  ground  that  those  con- 
siderations did  not  apply.     "The  case  does  not  show  that  Chew 
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received  one  cent  for  the  stock,"  though  the  stock  belonged  to 
him.  It  was  not  a  case  where  the  lunatic  obtained  any  benefit 
irom  the  transaction,  or  where  the  officers  of  the  bank  could  or 
•did  contend  that  Chew  appeared  to  be  sane,  for  they  neither 
«aw  nor  dealt  with  him  at  all.  We  hold  then,  for  the  reasons 
"we  have  given,  that  there  was  no  error  in  the  ruling  on  the 
•demurrer. 

The  exception  presenting  the  other  question — the  admissibil- 
ity of  certain  evidence — sets  forth  that  the  plaintiff,  a  body  cor- 
porate, produced  as  a  witness  Max  Honig,  who  proved  that  he 
twas  a  director  and  stockholder  of  the  plaintiff  company,  as  well 
«s  a  salesman  therefor.  Thereupon  the  defendant  objected  to 
the  competency  of  the  witness  because  the  defendant — ^the 
other  party  to  the  contract — was  insane.  The  court  admitted 
the  ^'^'^  evidence  subject  to  exception.  No  motion  was  made 
^afterward  to  exclude  the  testimony,  but  an  exception  was  re- 
«erved.  The  objection  to  the  competency  of  the  witness  is 
iounded  on  section  3,  article  35  of  the  code.  Amongst  other 
things,  that  section  declares  one  party  to  a  contract  or  cause  of 
action  incompetent  to  testify  if  the  other  party  thereto  be  a 
lunatic  or  insane.  There  are  two  grounds  upon  which  the  rul- 
ing can  be  sustained:  1.  It  is  quite  clear  that  the  incapacity  to 
testify  imposed  by  the  statute  is  imposed  upon  the  sane  party, 
to  the  contract  or  cause  of  action.  If  one  of  the  parties  to  the 
contract  or  the  cause  of  action  be  insane,  then  the  other  party 
to  that  contract  or  cause  of  action  shall  not  be  allowed  to  testify. 
But  Max  Honig  was  not  a  party  to  the  contract  or  cause  of  action. 
The  parties  to  the  contract  were  the  corporation  and  the  appel- 
lant. Honig  was  the  salesman.  The  precise  question  has  been 
settled  by  this  court  in  South  Baltimore  Co.  v.  Muhlbach,  69  Md, 
395,  the  situation  of  the  parties  being  reversed.  In  that  case,  the 
contract  was  made  by  the  plaintiff  with  a  director  and  agent  of 
the  company.  The  director  died,  and  it  was  objected  that  the 
plaintiff  was,  in  consequence,  incompetent  to  give  testimony. 
It  was  there  held:  "The  rule  of  exclusion  would,  of  course,  have 
to  be  mutual  in  its  operation,  if  the  objection  of  the  defendant 
•were  maintainable,  and  as  nearly  all  contracts  by  corporations  or 
associations  are  made  by  agents,  if  the  death  of  the  other  con- 
tracting party  rendered  the  agent  incompetent  as  a  witness,  a 
great  many  persons  would  be  rendered  incompetent  who  were 
competent,  or  who  could  have  been  made  competent,  before  the 
passage  of  the  evidence  acts.  Such  a  result  would  contravene 
i)oth  the  letter  and  the  spirit  of  the  acts  which  were  intended 
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to  extend  and  in  no  manner  to  restrict  the  competency  of 
persons  to  testify^':  See  City  Bank  of  Baltimore  v.  Bateman,  7 
Har.  &  J.  104.  2.  The  evidence  of  Honig  was  admitted  sub- 
ject to  exception.  There  was,  therefore,  no  definite  or  final  de- 
cision by  the  trial  court  as  to  the  admissibility  of  the  evidence. 
This  course  is  frequently  adopted  to  facilitate  trials  and  to  en- 
able the  ^''^  court  more  fully  to  understand  than  it  is  possible 
to  do  at  the  moment  the  bearing  of  the  evidence  upon  the  issues. 
But  admitting  evidence  subject  to  exception  is  not  a  ruling  that 
can  be  brought  up  by  bill  of  exception  or  in  any  other  way.  The 
evidence  is  merely  admitted  conditionally.  The  objecting  party 
is  at  liberty  to  move  later  on  that  it  be  excluded,  and  from  a 
refusal  by  the  court  to  grant  such  a  motion  an  exception  will  lie. 
This  is  the  settled  practice:  Basshor  v.  Forbes,  36  Md.  164. 

There  being  no  errors  in  the  rulings  excepted  to,  the  judg- 
ment, which  was  in  favor  of  the  plaintiff,  will  be  affirmed. 

Judgment  affirmed,  with  costs  above  and  below. 


APPELLATE  PRACTICE.— AN  OBJECTION  TO  THE  ADMIS- 
SION OF  EVIDENCE  not  made  on  the  trial  cannot  be  urged  on 
appeal  for  the  first  time:  State  v.  Myers,  70  Minn.  179,  68  Am.  St 
Rep.  521;  Howard  v.  State,  37  Tex.  Crim.  Rep.  494,  66  Am.  St  Ren. 
812. 

Insane  Persons— Contracts  ofL 

Although  some  of  the  authorities  maintain  that  a  contract  made 
with  a  lunatic,  or  person  of  unsound  mind,  before  or  after  he  has 
officially  been  declared  insane,  is  absolutely  void  under  all  circum- 
stances, the  majority  of  the  cases  establish,  as  a  general  rule,  that 
the  contract  of  a  lunatic  made  before  an  inquisition  has  declared 
him  insane  is  not  absolutely  void,  but  merely  voidable,  and  must 
to  be  inoperative,  be  disaffirmed  by  him,  his  guardian,  or  committee. 
The  authorities  assert,  however,  that  insane  persons  are  incapable 
of  entering  into  valid  contracts,  and  that  any  agreements  made  by 
them  are,  as  a  general  rule,  either  void  or  voidable:  Van  Deusen 
V.  Sweet  51  N.  Y.  378;  Seaver  v.  Phelps,  11  Pick.  304,  22  Am.  Dec. 
872;  George  v.  St.  Louis  etc.  R.  R.  Co.,  34  Ark.  613;  Curtis  v. 
Brownell,  42  Mich.  165, 

In  order  to  invalidate  an  agreement  it  must  be  shown  that 
It  was  the  direct  result  of  the  insanity  alleged.  The  mere  fact  of 
delusion,  If  unconnected  with  the  act  under  judicial  consideration. 
Is  not  suflicient  to  relieve  the  person  attemptng  to  set  it  up  as  a 
ground  of  disability.  Pidcock  v.  Potter,  68  Pa.  St.  348,  8  Am.  Rep. 
181;  Benoist  v.  Murrin,  58  Mo.  307;  Wetter  v,  Habersham,  60  Ga. 
194;  note  to  People  v.  Herbert,  63  Am.  St  Rep.  94. 

As  before  mentioned,  with  certain  exceptions  to  be  hereafter 
noted,  an  agreement  of  an  insane  person  immediately  connected 
with  and  growing  out  of    his  Insanity  is  voidable  and  not  void: 
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Copenrath  v.  Kienby,  83  Ind.  18;  Louisville  etc.  Ry.  Co.  v.  Herr, 
135  Ind.  591;  Grouse  v.  Holinan,  19  Ind.  30;  Boyer  v.  Berryman, 
123  Ind.  451;  Jaclison  v.  Gumaer,  2  Cow.  552;  Hovey  v.  Hobson, 
53  Me.  451,  89  Am.  Dec.  705;  Pearson  v.  Cox,  71  Tex.  246,  10  Am. 
St.  Rep.  740.  To  impeach  the  contract  because  of  the  insanity  of 
a  party  to  it,  the  mental  wealiness  must  have  been  such  that  the 
party  was  incapable  of  understanding  what  he  was  doing  or  com- 
prehending the  terms,  scope,  and  effect  of  his  contract:  Sands  v. 
Potter,  1(35  111.  397,  56  Am.  St.  Rep.  253. 

If  the  insanity  of  a  party  to  a  contract  is  known,  the  contract  is 
absolutely  void,  because  lunatics  or  insane  persons  are  incapable,  for 
want  of  capacity,  to  enter  into  a  valid  contract,  or  to  do  any  valid 
act,  and  all  persons  dealing  with  them,  with  knowledge  of  their 
incapacity,  are  regarded  as  perpetrating  a  fraud  upon  them,  and 
courts  of  equity  will  set  aside  contracts  made  with  such  insane  per- 
sons on  the  ground  of  fraud:  Helberg  v.  Schumann,  150  111.  12,  41 
Am.  St.  Rep.  339;  Fecel  v.  Guinault,  32  La.  Ann.  91. 

Contracts  made  with  a  lunatic,  or  person  of  unsound  mind,  after 
Inquisition  and  confirmation  thereof,  or  after  the  appointment  of  a 
guardian,  are  absolutely  void  as  to  all  of  the  parties:  Hughes  v. 
Jones,  10  N.  Y.  67,  15  Am.  St.  Rep.  386;  Rannells  v.  Gerner,  80 
Mo.  474;  Lamoreux  v.  Crosby,  2  Paige,  422,  22  Am.  Dec.  655;  Pearl 
V.  McDowell,  3  J.  J.  Marsh.  658,  20  Am.  Dec.  199.  Thus,  a  contract 
for  the  sale  of  real  estate,  executed  by  a  person  who  has  been 
judicially  found  to  be  a  lunatic,  and  of  whose  person  and  estate  a 
guardian  has  been  appointed,  is  absolutely  void,  and  no  action  can 
be  maintained  thereon  by  the  guardian:  Fitzhugh  v.  Wilcox,  12 
Barb.  235.  Contracts  made  with  lunatics,  or  persons  of  unsound 
mind,  before  olBce  found,  but  within  the  period  overreached  by 
the  finding  of  the  jury  of  inquisition,  are  not  utterly  void,  but  are 
presumed  to  be  so  until  capacity  to  contract  is  shown  by  satisfac- 
tory evidence:  Hughes  v.  Jones,  116  N.  Y.  67,  15  Am.  St.  Rep.  386. 

In  some  jurisdictions,  it  is  held,  contrary  to  the  general  rule,  that 
a  contract  by  an  insane  person,  whether  executory  or  executed,  is 
utterly  void,  even  where  there  has  been  no  judicial  determination  of 
the  fact  of  insanity:  American  Trust  etc.  Co.  v.  Boone,  102  Ga. 
202,  66  Am.  St.  Rep.  167;  Edwards  v.  Davenport,  4  McCrary,  34; 
O wing's  case,  1  Bland.  Ch.  370,  17  Am.  Dec.  311;  Lee  v.  Lee,  4  Mc- 
Cord,  183,  17  Am.  Dec.  722;  Corbit  v.  Smith,  7  Iowa,  60,  71  Am. 
Dec.  431;  Hanley  v.  National  Loan  etc.  Co.,  44  W.  Va.  450.  It  has 
also  been  held  that  if  one  contracts  with  a  lunatic  he  cannot  recover 
of  the  lunatic  therefor  even  though  he  in  good  faith  supposed  him 
to  be  sane,  provided  the  circumstances  known  to  him  in  regard  to 
the  other's  mental  condition  were  such  as  to  convince  a  reasonable 
man  of  his  insanity,  or  even  to  put  him  on  inquiry  by  which  be 
might,  if  reasonably  prudent,  have  learned  that  fact:  Lincoln  v. 
Buckmaster,  32  Vt.  652. 

The  distinction  between  a  proceeding  to  commit  an  insane  person 
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to  an  asylum  or  hospital  for  his  safekeeping  and  treatment,  and  a 
proceeding  looking  to  the  appointment  of  a  guardian  for  him,  on  the 
ground  that  he  is  not  competent  to  deal  with  his  estate,  must  at 
all  times  be  remembered.  A  person  may  be  insane  to  an  extent 
that  he  ought  to  be  committed  to  an  asylum,  either  for  treatment,  or 
for  the  purpose  of  preventing  his  doing  harm  to  himself  or  others, 
and  yet  he  may  be  sane  in  many  respects,  and  competent  to  make 
wills,  transfers  of  property,  and  contracts,  when  they  are  not  domi- 
nated by  any  insane  delusion  to  which  he  is  subject,  and,  hence, 
though  statutes  are  in  force  declaring  the  contracts  and  other  acts 
of  an  insane  person  to  be  void  after  his  Insanity  has  been  judicially 
determined  until  there  shall  be  another  judicial  determination  evi- 
dencing his  restoration  to  capacity,  his  commitment  to  an  insane 
asylum,  even  though  as  the  result  of  a  quasi- judicial  determination, 
does  not  bring  him  within  the  purview  of  such  statutes.  In  truth, 
m  most  states,  such  a  commitment  is  not  even  prima  facie  evidence 
of  his  incapacity  to  contract,  and  whether  it  be  prima  facie  evi- 
dence or  not,  there  is  no  doubt  that  evidence  may  be  received,  not- 
withstanding such  commitment,  to  show  that  he  is  competent  to 
make  a  contract,  or  commence  an  action,  or  do  any  other  act  which 
may  properly  be  done  by  a  sane  person  or  by  a  person  who,  though 
not  wholly  sane,  is  not  incapacitated  from  doing  the  act  in  question: 
Kellogg  V.  Cochran,  87  Cal.  192;  Aldrich  v.  Superior  Court  12u  Cal. 
142;  Legatte  v.  Clark,  111  Mass.  308;  Knox  v.  Haug,  48  Minn.  68; 
Dewey  v.  AUgire,  37  Neb.  6,  40  Am.  St  Rep.  4G8;  Wads  worth  v. 
Sharpsteen,  8  N.  Y.  388,  59  Am.  Dec.  499;  Imhofl  v.  Witmarsh,  31 
Pa.  St.  243. 

Contracts  for  Necessaries  supplied  to  an  insane  person  In  good  faith,, 
and  suitable  to  his  rank  in  life  or  condition,  may  be  enforced  against 
him  or  his  guardian:  Young  v.  Stevens,  48  N.  H.  133,  97  Am.  Dec. 
592;  Fitzgerald  v.  Reed,  9  Smedes  &  M.  94;  Richardson  v.  Strong,  la 
Ired.  106,  55  Am.  Dec,  430;  Ex  parte  Northington,  37  Ala.  496,  79 
Am.  Dec.  67;  Young  v.  Stevens,  48  ^.  H.  133,  97  Am.  Dec.  592;  Mc- 
Cormick  v.  Littler,  85  111.  62,  28  Am.  Rep.  610.  A  lunatic  incapable 
of  managing  his  own  affairs  may  make  a  contract  for  necessaries, 
including  such  things  as  are  useful  and  proper  lo  his  station  in  life. 
He  may  make  a  contract  with  an  attorney  to  have  a  guardian  ap- 
pointed for  his  protection,  and  such  attorney  can  recover  a  reason- 
able fee  for  the  value  of  his  services  rendered  in  procuring  the  ap- 
pointment  of  the  guardian,  and  for  money  expended  for  costs. 
Darby  v.  Cabanne,  1  Mo.  App.  126.  And  an  insane  person  is  liable 
for  goods  innocently  furnished  him  or  his  order,  if  no  undue  ad- 
vantage or  fraud  on  him  is  shown:  Beals  v.  See,  10  Pa.  St  50,  4ft 
Am.  Dec.  573.  An  executed  contract  of  a  person  non  compos  mentis 
for  necessaries  supplied  in  good  faith,  stands  on  the  same  footing  as 
an  infant's  contract  for  necessaries:  La  Rue  v.  Gilkyson,  4  Pa.  SL. 
873,  45  Am.  Dec.  700. 

Contracts  made  WitJiout  Notice  of  Lunacy. — If  a  person  In  good  faith 
enters  into  a  contract  with  another,  who  Is,  in  fact  a  lunatic,  bat  ap- 
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parently  sane  at  the  time,  and  the  contract  Is  executed  and  an  ade- 
quate consideration  paid,  which  cannot  be  or  is  not  restored  by  the 
lunatic  or  those  who  represent  nim,  so  as  to  put  the  parties  in  statu 
quo,  the  contract  cannot  be  set  aside  by  the  lunatic  or  his  guardian 
Thus,  in  Gribben  v.  Maxwell,  34  Kan.  8,  55  Am.  Rep.  233,  it  wa^ 
held  that,  where  land  is  conveyed  by  an  insane  person  before  an  in- 
quisition and  finding  of  lunacy  for  a  fair  and  reasonable  considera- 
tion in  good  faith,  without  knowledge  of  the  insanity  or  any  advan- 
tage taken  by  the  purchaser,  the  conveyance  cannot  be  avoided  if 
the  consideration  has  not  been  returned,  and  no  offer  has  been  made 
to  return  it  And,  again,  in  Burnham  v.  Kidwell,  113  111.  425,  it  was 
held  that  where  land  is  bought  of  an  idiot  before  his  idiocy  is  ad- 
judged, in  good  faith  by  the  purchaser,  or  money  is  loaned  to  him, 
in  good  faith,  and  he  secures  its  payment  by  mortgage,  and  the  pro- 
ceeds of  the  sale  or  loan  are  expended  in  behalf  of  him  and  about 
his  care  and  support,  the  deed  or  mortgage  cannot  be  avoided  until 
the  money  so  received  by  the  idiot  is  returned  or  offered  to  be  re- 
turned. 

If  goods  are  sold  to  a  person  apparently  of  sound  mind,  who  Is  not 
known  by  the  seller  to  be  insane,  and  who  has  not  been  so  found  in 
a  proper  proceeding  for  that  purpose,  and  the  contract  is  fair,  and 
bona  fide,  and  the  purchaser  receives  and  uses  the  goods,  whereby 
the  contract  becomes  so  executed  that  the  parties  cannot  be  placed 
in  statu  quo,  such  contract  cannot  afterward  be  set  aside  because  of 
the  unsoundness  of  the  mind  of  such  purchaser  at  the  time  of  the 
sale,  nor  can  payment  for  the  goods  be  avoided,  either  by  the  alleged 
lunatic  or  his  representative:  Wilder  v.  Weakley,  34  Ind.  181.  The 
general  rule  that  controls  all  cases  of  this  kind  is,  that  the  contract 
of  a  lunatic  made  before  oflSce  found  will  not  be  set  aside  where  it'is 
entered  into  in  good  faith  by  the  other  party,  without  fraud  or  impo- 
sition, for  a  valuable  consideration,  without  notice  of  the  infirmity, 
and  has  been  so  far  executed  that  the  parties  cannot  be  restored  to 
their  original  position,  or  there  has  been  no  restoration  or  offer  to  re- 
store, or  a  refusal  to  restore:  Bank  v.  Sneed,  97  Tenn.  120,  56  Am. 
St.  Rep.  788;  More  v.  Calkins,  85  oal.  177;  Rouan  v.  Bluhm,  173  111. 
277;  Strodder  v.  Southern  Granite  Co.,  99  Ga.  595;  Abbott  v.  Creal, 
66  Iowa,  175;  Alexander  v.  Haskins,  68  Iowa,  73;  Behrens  v.  Mc- 
Kenzie,  23  Iowa,  333,  92  Am.  Dec.  428;  Young  v.  Stevens,  48  N.  H. 
133,  97  Am.  Dec.  592;  Sims  v.  McLure,  8  Rich.  Eq.  286,  70  Am.  Dec. 
196;  McCormick  v.  Littier,  85  111.  62,  28  Am.  Rep.  610;  Harrison  v. 
Otley,  101  Iowa,  652. 

Where  an  executed  contract  has  been  made  in  good  faith,  for  a 
valuable  consideration,  and  without  notice  of  the  insanity,  with  a 
person  who  is  of  unsound  mincl,  but  before  an  inquisition  and  find- 
ing of  lunacy,  the  latter  must  elect  within  a  reasonable  time  after 
regaining  his  mental  capacity  whether  he  will  affirm  or  disaffirm  the 
contract,  and  if  he  elects  to  do  the  latter  he  must  return  the  consid- 
eration which  he  has  received:  Morris  v.  Great  Northern  By.  Co.,  67 
Minn.  74. 
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A  contract  cannot  be  avoided  on  the  ground  that  one  of  the  par- 
ties thereto  was  insane  when  it  was  executed,  free  from  fraud  or  un- 
due influence,  and  made  upon  an  adequate  consideration,  unless  such 
insanity  was  of  such  character  that  he  had  no  reasonable  percep- 
tion or  understanding  of  the  nature  and  terms  of  the  contract:  EU- 
wood  V.  O'Brien,  105  Iowa,  239.  If  the  contract  is  fair  and  reason- 
able, the  fact  that  at  the  time  it  was  made  one  of  the  parties  thereto 
was  losing,  and  to  a  great  extent  had  lost,  his  capacity  to  attend  to 
business  and  manage  his  afifairs  through  loss  of  his  mental  faculties, 
and  that  this  condition  continued  until  he  was  judicially  declared  in- 
sane, does  not  entitle  the  lunatic  to  avoid  the  contract  on  the  ground 
of  his  lunacy:  Stockmeyer  v.  Tobln,  139  U.  S.  176. 

The  general  rule  is,  that,  in  order  to  justify  the  setting  aside  of  s 
contract  of  an  insane  person  not  under  guardianship,  it  must  appear 
that  the  contract  was  made  with  knowledge  of  such  incapacity,  or 
with  such  information  in  regard  thereto  as  would  cause  a  prudent 
person  to  apprehend  such  infirmity.  Proof  of  insanity  at  the  time 
of  the  contract  in  the  absence  of  fraud,  or  knowledge  of  the  insane 
person's  condition,  does  not  justify  the  setting  aside  of  the  contract, 
although  the  guardian  of  the  lunatic  offers  to  refund  all  moneys  paid 
out  thereunder:  Rhoades  v.  Fuller,  139  Mo.  179;  and  even  in  those 
jurisdictions  where  the  contract  of  a  lunatic  is  deemed  void,  it  is 
maintained  that  if  one  enters,  in  good  faith,  into  a  contract  with  a 
lunatic,  without  a  knowledge  of  his  lunacy,  and,  in  pursuance  of  the 
contract,  renders  him  important  services,  whereby  he  is  benefited, 
though  the  contract  is  void,  yet  the  party  rendering  the  services  is 
entitled  to  reasonable  compensation:  Ballard  v.  McKenna,  4  Rich. 
Eq.  358. 

Contracts  Entered  Into  During  Lucid  Intervals  of  one  who  Is  a  luna- 
tic are  valid:  Lilly  v.  Waggoner,  27  111.  395;  Jones  v.  Perkins,  5  B. 
Mon.  222.  If  an  intermission  of  the  malady  is  shown  at  the  time 
that  the  contract  is  entered  into,  the  act  is  valid,  and  the  habitual 
insanity  of  the  party  will  not  affect  it:  Lee  v.  Lee,  4  McCoiU,  183,  17 
Am.  Dec.  722;  and  an  act  done  during  a  lucid  interval  by  one  who 
has  been  found  to  be  a  lunatic  is  binding  on  him  where  the  proof  of 
the  lucid  interval  Is  clear:  Gangwere's  Estate,  14  Pa.  St  417,  53  Am. 
Dec.  554.  A  contract  made  by  a  person  while  he  is  of  sound  mind 
may  be  enforced  against  him  when  he  is  insane  or  of  unsound  mind. 
King  v.  Robinson.  33  Me.  114,  54  Am.  Dec.  614;  Williams  v.  Hays, 
143  N.  Y.  442,  42  Am.  St  Rep.  743;  Baldrick  v.  Garvey,  66  Iowa,    14; 

If  one,  while  his  reason  is  temporarily  dethroned,  enters  into  a 
contract  or  executes  a  release,  and,  after  regaining  his  mental  facul- 
ties, knowingly  takes  the  benefit  of  his  contract  he  thereby  ratifies 
and  gives  it  force  and  effect:  Gibson  v.  Western  N.  Y.  etc.  R.  R.  Co., 
164  Pa.  St.  142,  44  Am.  St  Rep.  586;  Louisville  etc.  Ry.  Co.  v.  Herr, 
135  Ind.  591.  In  Ellars  v.  Mossbarger,  9  III.  App.  122,  It  was  shown 
that  insanity  existed  both  before  and  after  the  execution  of  a  note, 
BO  near  to  that  event  as  to  leave  but  very  few  hours  for  a  lucid  In- 
terval to  have  Intervened,  and  the  peculiar  character  of  the  mania 
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was  such  as  to  have  led  the  maker  of  the  note  to  do  the  very  act,  In 
«.  moment  of  insanity,  which  it  was  Insisted  he  did  or  ratified  in  a 
lucid  Interval.  It  was  held  that  the  maimer  of  the  note  was  not  a  free 
•or  responsible  agent,  and  that  the  note  must  be  held  void:  Ellars  v. 
Mossbarger,  9  111.  App.  122.  If  a  note  payable  in  a  bank,  given  upon 
an  unexecuted  consideration,  to  one  who  knows  of  the  maker's  dis- 
ability through  insanity,  passes  into  tlie  hands  of  an  innocent  pur- 
chaser, It  may  be  disaffirmed  by  the  lunatic  or  his  guardian:  Mc- 
Clain  V.  Davis,  77  Ind,  419;  Taylor  v.  Dudley,  5  Dana,  308.  But,  if 
one  In  good  faith  takes  a  note  signed  by  a  person  of  whose  incompe- 
tency to  do  business  he  has  no  notice,  and  in  a  transaction  which  Is 
not  likely  to  call  his  attention  to  It,  he  can  recover  on  the  note:  Shoul- 
ters  V.  Allen,  51  Mich.  529.  It  has  been  held,  however,  that  a  person 
■of  unsound  mind,  who  signs  as  surety  on  a  note  given  for  an  ante- 
<:edent  debt,  cannot  be  held  liable  thereon,  even  if  the  person  tak- 
ing the  note  had  no  notice  that  the  surety  was  insane:  Van  Patton  v. 
Beals.  46  Iowa,  62. 

A  Chattel  Mortgage  made  by  an  Insane  person,  apparently  sane  and 
■not  judicially  pronounced  insane,  vests  title,  and,  after  default,  the 
rlglit  of  possession  is  In  the  innocent  mortgagee,  and  the  chattels 
cannot  be  recovered  without  disaflirmance  of  the  mortgage,  and 
restoration  of  the  consideration:  Fay  v.  Burditt,  81  Ind.  433,  42 
Am.  Rep.  142;  and  in  Creekmore  v.  Baxter,  121  N.  C.  31,  it  was  lield 
that  where  a  person  has  taken  a  mortgage  from  a  person  known  to 
him  to  be  insane,  he  can  only  recover  upon  a  disaffirmance  of  tlie 
mortgage  such  benefits  as  the  mortgagor  has  actually  received  from 
the  loan.  The  court  laid  down  the  rule  that  "idiots,  lunatics,  and 
persons  otherwise  non  compos  mentis  being  incompetent  to  enter 
into  any  valid  contract,  every  person  who  deals  with  them,  know- 
ing their  incapacity,  Is  deemed  to  perpetrate  fraud  upon  them  and 
their  rights,  and  equity  will  set  aside  such  contracts  upon  the 
ground  of  fraud,  charging  the  lunatic  with  only  such  benefits  as  he 
actually  received  from  the  transaction":  Creekmore  v.  Baxter,  121 
N.  C.  31. 

Deeds. — As  to  whether  a  deed  executed  by  an  insane  person  before 
he  has  been  so  adjudged  is  absolutely  void  or  merely  voidable,  there 
Is  great  conflict  in  the  authorities,  as  will  be  shown  hereafter,  but, 
if  a  person  has  been  adjudged  insane  by  a  judicial  proceeding,  a 
deed  thereafter  executed  by  him  is  absolutely  void:  Brown  v.  Miles, 
61  Hun,  453;  Rhoades  v.  Fuller,  139  Mo.  179;  Wait  v.  Maxwell,  5 
Pick.  217,  16  Am.  Dec.  391;  Griswold  v.  Butler,  3  Conn.  227.  The 
deed  of  a  lunatic  made  while  actually  under  legal  and  subsisting 
guardianship  is  absolutely  void:  Elston  v.  Jasper,  45  Tex.  409.  And 
an  insane  grantor  whose  insanity  is  known  to  the  grantee  at  the  time 
of  the  grant,  and  who  has  not  ratified  his  conveyance  after  restora- 
tion to  reason,  may  avoid  the  conveyance  without  restitution:  Craw- 
ford V.  Scovell,  94  Pa.  St.  48,  39  Am.  Rep.  766. 

A  number  of  authorities  maintain  that  an  insane  grantor's  deed 
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executed  before  inqnisitlon  of  lunacy  Is  not  merely  voidable,  but  Is 
absolutely  void:  Rogers  v.  Blackwell,  49  Mich.  192;  Griswold  v.  But- 
ler, 3  Conn.  227;  Van  Deusen  v.  Sweet,  51  N.  Y.  378;  Estate  of  Desil- 
ver,  5  Rawle,  111,  28  Am.  Dec.  645.  It  has  been  held  that  a  lunatic's 
deed  Is  absolutely  void,  not  only  as  to  third  persons,  but  also  as  to 
the  grantor,  and  that  the  grantee  therein  is  not  entitled  to  restora- 
tion of  the  purchase  money  or  compensation  for  improvements  when 
the  lunatic  sues  by  his  guardian  to  recover  the  land:  Rogers  v. 
Walker,  6  Pa.  St.  371,  47  Am.  Dec.  470.  If  a  deed  of  an  insane  gran- 
tor Is  absolutely  void,  a  bona  fide  purchaser  from  the  grantee  takes 
no  title,  and  the  fact  that  the  insane  grantor  received  and  used  the 
consideration  for  his  support  and  maintenance  creates  no  equity  to 
which  a  bona  fide  purchaser  from  the  grantee  can  be  subrogated: 
German  Sav.  etc.  Soc.  v.  De  Lashmutt,  67  Fed.  Rep.  399.  The  deed 
of  an  insane  person  may  be  avoided  as  against  his  grantee  without 
notice,  and  as  against  an  innocent  purchaser  from  such  grantee 
without  restoration  of  the  consideration  paid  by  the  last  purchaser: 
Dewey  v.  Allgire,  37  Neb.  6,  40  Am.  St  Rep.  408.  The  right  of  an 
Insane  person  to  avoid  his  deed  is  an  absolute  and  paramount  right, 
superior  to  all  equities  of  other  persons,  and  may  be  exercised 
ag&inst  bona  fide  purchasers  from  the  grantee:  Hovey  v.  Hobson, 
63  Me.  451,  89  Am.  Dec.  705. 

In  an  action  to  recover  real  property  claimed  under  a  deed  made 
by  a  lunatic,  the  fact  of  the  incapacity  of  the  grantor  may  be  shown 
to  defeat  such  claim,  although  no  fraud  is  alleged,  and  such  incapac- 
ity had  not  been  legally  or  judicially  determined  at  the  time  of  or 
prior  to  the  execution  of  the  deed:  Van  Deusen  v.  Sweet,  51  N.  Y. 
378;  Rogers  v.  Blackwell,  49  Mich.  192.  But,  assuming  that  a  deed 
executed  by  an  insane  person  is  not  voidable  merely,  but  absolutely 
void,  to  establish  its  invalidity  It  must  appear  that  the  grantor  was 
at  the  time  he  executed  it,  wholly,  absolutely,  and  completely  unable 
to  understand  or  comprehend  the  nature  of  the  transaction:  Aldrich 
V.  Bailey,  132  N.  Y.  85. 

The  rule  deducible  from  the  weight  of  authority  Is,  that  the  deed 
of  a  lunatic,  executed  before  an  inquisition  and  finding  of  lunacy,  if 
taken  in  good  faith,  is  voidable  only  and  not  void:  Eaton  v.  Eaton, 
87  N.  J.  L,.  108,  18  Am.  Rep.  710;  Mohr  v.  Tulip,  40  Wis.  66;  Elston 
V.  Jasper,  45  Tex.  409;  Nichol  v.  Thomas,  53  Ind.  42;  Somers  v.  Pum- 
phrey,  24  Ind.  231;  Arnold  v.  Richmond  Iron  Works,  1  Gray,  434; 
Allls  V.  Billings,  6  Met  415,  39  Am.  Dec.  744;  Gates  v.  Woodson,  2 
Dana,  452;  Breckinridge  v.  Ormsby,  1  J.  J.  Marsh.  236,  19  Am.  Dec 
71;  Castro  v.  Geil,  110  Cal.  292,  52  Am.  St  Rep.  84.  The  deed  of  a 
person  non  compos  mentis  is  voidable:  Wait  v.  Maxwell,  5  Pick.  217, 
10  Am.  Dec.  391;  Bensell  v.  Chancellor,  5  Whart  371,  34  Am.  Dec. 
601.  The  deed  of  a  person  of  unsound  mind,  made  before  office 
found,  to  one  who  has  no  knowledge  of  the  grantor's  Incapacity,  Is 
only  voidable,  and,  In  order  to  avoid  it  the  consideration  received 
must  be  tendered  to  the  grantee:  Boyer  v.  Berryman,  123  Ind.  451. 
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The  lunatic,  on  being  restored  to  his  right  mind,  must  surrender  the 
price,  If  paid,  or  the  contract  for  its  payment,  if  unpaid:  Arnold  ▼. 
Richmond  Iron  Worlis,  1  Gray,  434.  The  deed  of  an  insane  person 
whose  incompetency  has  not  been  adjudicated  is  not  void,  and  can- 
not be  avoided  in  an  action  of  ejectment,  nor  otherwise  than  by  a 
suit  in  equity,  in  which  the  insane  grantor  is  required  to  do  equity: 
Moran  v.  Moran.  106  Mich.  8,  58  Am.  St.  Ilep.  462.  A  deed  entered 
into  by  an  insane  grantor  who  has  not  been  placed  under  guardian- 
ship is  not  absolutely  void,  but  only  voidable,  and,  if  taken  in  good 
faith,  and  no  advantage  has  been  taken,  it  will  be  upheld:  Rhoadea 
V.  Fuller,  139  Mo.  179.  A  deed  executed  by  an  insane  person  of  ap- 
parently sound  mind,  before  office  found,  is  not  void,  but  merely 
voidable,  and  vests  the  title  in  the  grantee,  subject  to  the  right  of 
the  grantor,  upon  the  restoration  of  his  reason,  or  of  his  guardian, 
to  affirm  or  disaffirm  the  deed:  Nichol  v.  Thomas,  53  Ind.  42;  AUis  v. 
Billings,  6  Met.  415,  39  Am.  Dec.  744.  If  a  lunatic  executes  a  deed, 
and,  after  being  restored  to  his  right  mind,  and  knowing  that  his 
grantee  is  in  possession  of  the  land  under  the  deed,  does  not  enter 
thereon,  nor  give  notice  of  his  intention  to  disaffirm  the  conveyance, 
but  receives  payment  of  the  notes  for  the  price  given  to  him  while 
insane,  his  intention  to  ratify  and  confirm  the  deed  may  be  Inferred, 
although  at  the  time  of  receiving  payment  he  does  not  know  that 
he  has  a  right  to  disaffirm  the  deed,  and  that  by  receiving  payment 
he  relinquishes  such  right:  Arnold  v.  Richmond  Iron  Works,  1  Gray, 
434. 

A  mortgage  or  conveyance  of  land,  made  in  good  faith,  and  for  a 
fah'  consideration,  by  an  insane  person  to  one  who  has  no  notice  of 
the  insanity,  and  before  any  finding  of  lunacy,  cannot  necessarily  be 
annulled  by  a  mere  showing  of  incapacity,  and,  before  such  convey- 
ance can  be  set  aside,  the  equitable  rights  of  the  grantee  must  be 
protected:  Myers  v.  Knabe,  51  Kan.  720.  Equity  will  not  cancel  the 
deed  of  an  insane  grantor  if  the  grantee  gained  no  inequitable  ad- 
vantage, cannot  be  placed  in  statu  quo,  and  had  no  notice  of  the 
Insanity,  and  the  sale  was  fair  and  equitable:  Scliaps  v.  Lehner,  54 
Minn.  208.  The  deed  of  an  insane  person  is  voidable  only,  but  while 
he  is  under  guardianship  he  Is  conclusively  presumed  incompetent  to 
make  a  valid  deed,  though  he  is  in  fact  sane  at  the  time  he  attempts 
to  do  so.  If,  however,  at  the  time  he  attempts  to  make  the  deed  he 
is,  in  fact,  of  sound  mind,  and  the  contract  is  fair,  and  the  guardian- 
ship has  been  practically  abandoned,  the  deed  is  valid,  though  the 
guardian  has  not  been  formally  discharged  by  the  court:  Thorpe  v. 
Hanscom,  64  Minn.  201.  The  deed  of  lunatic  not  under  guardian- 
ship Is  not  void  as  against  an  innocent  purchaser  for  value  in  good 
faith,  and  without  knowledge  of  the  incapacity  of  the  grantor,  and 
such  deed  will  not  be  set  aside,  even  though  the  grantee  therein 
knew  of  the  grantor's  mental  incapacity,  if  no  fraud  was  practiced 
on  the  latter,  and  the  deed  was  made  under  the  advice  of  his  counsel, 
for  a  fair  and  full  consideration,  and  the  transaction  was  to  the  ad* 
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vantage  of  the  grantor  and  his  family:  Oilora  v.  Riddick,  104  N.  €► 
615,  17  Am.  St.  Rep.  G8G.  In  Brown  v.  Miles,  61  Hun,  453,  It  ai>- 
peared  that  a  lunatic,  before  being  declared  such,  executed  a  written, 
agreement  to  convey  certain  land  to  a  purchaser,  who  thereupon  paid 
the  consideration,  went  Into  possession,  and  made  Improvements- 
upon  the  premises.  After  being  adjudged  a  lunatic,  such  insane  per- 
son and  his  w^ife  executed  a  deed  in  pursuance  of  such  agreement.. 
In  an  action  by  the  guardian  of  the  lunatic  in  ejectment  to  recover 
the  land,  no  offer  was  made  to  restore  to  ine  purchaser  the  consid- 
eration paid  by  him,  or  to  pay  for  the'  Improvements  and  it  was  held 
that,  In  the  absence  of  proof  of  fraud,  or  that  the  lunatic  was  such 
when  he  entered  Into  the  written  agreement,  or  want  of  good  faith 
in  the  purchaser,  the  latter  might  justify  his  possession,  and  that  if 
the  deed  could  not  stand  he  was  entitled  to  a  decree  either  tor  spec- 
ific performance  of  the  agreement,  or  a  return  of  the  consideration 
paid  therefor:  Brown  v.  Miles,  61  Hun,  453.  A  deed,  by  an  insane 
husband,  of  a  homestead,  executed  by  him  and  his  wife,  is  voidable 
only  and  not  void,  and,  if  the  wife  seek  to  avoid  it,  she  must  pay 
back  the  consideration  received  thereunder:  Pearson  v.  Cox,  71  Tex. 
246,  10  Am.  St.  Rep.  740.  But,  If  a  deed  to  a  homestead  is  made  by^ 
an  insane  person  and  his  wife,  or  his  wife  and  his  guardian  without 
an  order  of  court,  after  he  has  been  duly  adjudged  insane  and  placed^ 
under  guardianship,  such  deed  is  absolutely  void,  though  executed 
while  the  lunatic  was  at  liberty  on  a  temporary  leave  of  absence, 
after  having  been  confined  in  an  insane  asylum.  Such  deed  conveys 
no  title  to  the  purchaser  and  his  mortgagee,  with  actual  notice  of 
such  Insanity,  and  the,  ad  judication  thereof  acquires  no  lien  on  thet- 
land:  New  England  Loan  etc.  Co.  v.  Spitler,  54  Kan.  560. 


Mayoe  and  CityCodnoil  op  Baltimore  v.  Cowen. 

[88  MakVLAN©,  447.] 

RAILROAD  CO^IPANIES— OPENING  STREETS  ACROSS 
TRACKS.— In  a  proceeding  by  a  city  against  a  railway  company  to 
condemn  a  part  of  its  track  for  the  extension  of  a  public  street  over 
or  across  such  track,  the  judgment  of  condemnation  does  not  take 
the  land  itself,  or  the  exclusive  use  thereof,  but  the  city  acquires 
only  a  right  of  way,  subject  to  the  right  of  way  of  the  railway  com- 
pany. 

RAILROAD  COMPANIES— CONSTRUCTION  OF  STREET 
OR  SEWER  ACROSS  RAILWAY  TRACK— COMPENSATION  FOR 
STRUCTURAL  CHANGES— If  a  new  street  or  sewer  is  laid  out 
and  opened  across  an  existing  railway  track,  the  railway  company  is 
entitled  to  compensation  from  the  city  for  the  cost  of  making  and 
maintaining  such  structural  changes  In  Its  roadbed  and  track  as  be- 
come necessary  in  order  to  protect  and  preserve  the  track  for  Its 
former  use.  Such  cost  is  not  consequential  but  direct  damage,  as  an 
invasion  of  the  actual  property  rights  of  the  company. 

RAILROAD  COMPANIES  — GUARDS  AT  CROSSINGS- 
COMPENSATION  FOR  STRUCTURAL  CHANGES.— Cattleguards, 

▲k.  St.  Rcp.,  Vou  LXXI.-28 
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crossing  gates,  the  maintenance  of  flagmen,  ringing  of  bells,  and 
other  things  ordinarily  requii-ed  at  railway  crossings  in  populous 
communities,  are  matter  of  public  safety,  and  within  the  police 
power,  and  when  the  duty  to  construct  or  maintain  them  has  been 
imposed  on  the  railway  company  by  statute,  no  compensation  there- 
for can  be  recovered.  But  this  does  not  affect  or  qualify  the  rule 
that  structural  changes  in  the  roadbed,  made  necessary  by  a  new 
street  or  sewer  crossing  the  track,  must  be  paid  for  by  the  munici- 
pality opening  such  street  or  constructing  such  sewer. 

J.  V.  L.  Findlay,  city  counselor,  for  the  appellant. 

W.  I.  Cross,  H.  P.  Preston,  and  H.  L.  Bend,  Jr.,  for  the  ap- 
pellee. 

^»o  McSHEREY,  C.  J.  This  suit  was  instituted  hy  the  re- 
ceivers of  the  Baltimore  and  Ohio  Railroad  Company  to  re- 
cover from  the  mayor  and  city  council  of  Baltimore  the  ex- 
penses which  plaintiffs  incurred  in  consequence  of  the  construc- 
tion of  a  sewer  by  the  city  under  a  portion  of  the  railroad  com- 
pany's tracks.  There  is  no  dispute  about  the  facts.  From 
1861  until  the  present  time  the  company  has  held  by  a  pre- 
scriptive right,  if  by  no  other  title,  the  actual  possession  of 
a  lot  of  ground  about  sixty-six  by  sixty-six  feet  in  size.  Whether 
this  adverse  possession  gave  the  company  a  fee  simple  estate 
in  the  lot,  or  merely  an  easement — a  right  of  way  over  it — 
is  for  the  purposes  of  this  case  immaterial.  The  lot  is  situated 
in  the  bed  of  what  is  now  Scott  street,  within  the  city  limits. 
Upon  the  lot  four  tracks  of  the  railway  are  located  at  right 
angles  to  the  line  of  the  street.  These  tracks  have  been  thus 
located  and  have  been  continuously  used  by  the  company,  cer- 
tainly since  1861,  and  probably  for  a  much  longer  period.  By 
ordinance  No.  9  of  1884-85,  the  mayor  and  city  council  provided 
for  the  opening  of  Scott  street.  The  street  crosses  the  tracks 
at  grade.  The  usual  proceedings  were  had.  The  return  and 
plat  made  by  the  commissioners  for  opening  streets  show  that 
the  lot  above  alluded  to,  and  described  in  the  street  opening 
proceedings  as  lot  B,  was  dealt  with  as  follows:  "To  the  Con- 
solidated Gas  Light  Company  of  Baltimore,  or  '**^*  to  such 
person  or  persons  as  may  be  legally  entitled  thereto,  for  dam- 
ages to  the  fee  simple  interest  in  all  that  ground"  designated 
on  the  plat  by  the  letter  B,  "the  aforesaid  piece  or  parcel  of 
ground  being  subject  to  the  right  of  way  of  the  Baltimore  and 
Ohio  Railroad,  000."  It  seems  to  have  been  assumed  that  the 
title  to  the  lot  was  in  the  gas  company;  and  it  is  apparent  that 
no  condemnation  was  made  of  the  interest  of  the  railroad  com- 
pany in  this  lot,  because  the  only  condemnation  affecting  the  lot 
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was  specifically  and  in  explicit  terms  a  condemnation  subject 
to  the  right  of  way  of  the  Baltimore  and  Ohio  Railroad  Com- 
pany. Whatever  else  was  condemned,  obviously  the  right  of  way 
of  the  railroad  company  was  not  condemned  or  attempted  to  be 
condemned.  The  right  remained  as  perfect  and  unimpaired  af- 
ter the  condemnation  as  it  had  been  before;  and,  consequently, 
the  easement  which  the  comf)any  undeniably  possessed  was  not 
acquired  or  interfered  with  by  the  city  at  all.  The  city,  there- 
fore, succeeded  to  none  of  the  rights  of  the  company  in  this 
easement  and  obtained  no  authority  or  semblance  of  authority 
to  disturb  or  to  interrupt  the  company's  accustomed  use  of  it. 
If  this  be  not  so,  then  the  reservation  in  the  condemnation  pro- 
ceeding is  utterly  meaningless  and  unintelligible.  If,  notwith- 
standing the  failure  to  award  any  damages  to  the  supposed  owner 
of  the  fee,  the  city  still  acquired  the  servient  estate  in  this  lot 
under  the  condemnation,  it  only  acquired  it  subject  to  the  ex- 
press reservation  of  the  company's  dominant  easement.  In  a 
proceeding  by  the  city  against  a  railway  company  to  condemn  a 
part  of  its  track  for  the  extension  of  a  public  street  over  or 
across  such  track,  a  judgment  of  condemnation,  no  matter  in 
what  language  couched,  will  not  take  the  land  itself,  or  the 
exclusive  use  thereof,  but  the  city  will  acquire  only  a  joint  right 
with  the  railway  company  to  the  use  of  the  land  condemned. 
The  use  by  the  public  will  be,  as  a  matter  of  fact,  subject  and 
subordinate:  Illinois  Cent.  R.  R.  Co.  v.  Chicago,  141  111.  586; 
8  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  379.  This  dominant  estate 
is  property.  If  a  mere  right  of  way,  it  is  no  less  property,  for 
a  right  ***  of  way  is  the  right  held  by  the  company  in  the  land 
over  which  its  road  runs  for  railroad  purposes:  19  Am.  &  Eng. 
Ency,  of  Law,  839.  This  property  the  city  never  sought  or  at- 
tempted to  obtain.  These  respective  estates  of  the  company  and 
the  city  in  this  lot  being  thus  distinctly  separate,  the  mayor 
and  city  council,  on  April  17, 1895,  passed  ordinance  No.  35,  pro- 
viding for  the  construction  of  a  sewer  along  and  under  the  bed 
of  Scott  street.  The  elevation  of  the  sewer,  which  passes  under 
the  railroad  tracks  on  this  lot  at  a  right  angle  to  the  tracks,  was 
euch  that  it  was  necessary  that  the  arch  of  the  structure  should 
be  flat  and  without  sufficient  curvature  to  give  it  the  strength 
required  to  support  the  weight  of  the  heavy  trains  passing  over 
it;  and  so  the  engineer  of  the  company  prepared  plans  for  car- 
rying the  railroad  over  the  sewer;  and  these  plans  included  the 
Btrengtheningr  of  the  side  walls  of  the  sewer  and  fitting  them 
for  use  as  abutments  to  sustain  steel  girders  which  were  laid 
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thereon  to  support  the  tracks.  In  addition  to  furnishing  and 
putting  in  position  the  steel  girders,  the  work  done  by  the  rail- 
road company  in  consequence  of  the  construction  of  the  sewer 
consisted  of  the  digging  of  trenches  on  both  sides  of  the  sewer, 
placing  supports  or  false  work  in  those  trenches  and  laying 
beams  across  so  that  the  earth  or  core  could  be  excavated  with- 
out interrupting  the  running  of  trains;  and  besides  this  it  be- 
came necessary  to  raise  the  tracks  on  either  side  of  the  sewer  for 
some  distance  because  of  the  elevation  of  the  sewer.  The  total 
cost  of  the  work  done  and  the  materials  furnished  by  the  com- 
pany was  four  thousand  eight  hundred  and  sixty-nine  dollars 
and  twelve  cents. 

Some  sixty  or  seventy  feet  west  of  Scott  street  the  railroad 
tracks  cross  Chatsworth  nm  on  an  iron  bridge.  This  run  was 
originally  an  open  stream,  but  later  on  parts  of  its  bed  in  an- 
other section  of  the  city  had  been  converted  into  a  city  sewer: 
Kranz  v.  Mayor  etc.  of  Baltimore,  64  Md,  491.  After  the  sewer 
along  Scott  street  was  finished,  the  water  in  that  part  of  Chats- 
worth  run,  which  was  still  an  open  stream  and  which  was  near 
the  '^^^  intersection  of  Scott  street  and  the  railroad  tracks,  was 
turned  into  the  artificial  sewer,  and  the  channel  of  the  run  was 
partially  filled  up.  These  facts  are  now  alluded  to  as  they  bear 
upon  one  of  the  defenses  relied  on  by  the  city. 

When  the  evidence  on  both  sides  was  closed  the  defendant 
asked  ten  instructions,  all  of  which  were  refused;  and  in  lieu 
of  those  requested  by  the  plaintiffs  the  learned  trial  judge  gave 
one  prepared  by  himself.  From  these  rulings  the  single  bill  of 
exceptions  found  in  the  record  was  taken.  The  verdict  and 
judgment  were  against  the  city,  and  it  has  appealed. 

The  ascertainment  of  the  respective  rights  of  the  city  and  the 
company  in  these  intersecting  ways — ^the  street  and  the  railroad 
bed — and  a  clear  perception  of  the  correlative  and  consequent 
duties  incumbent  on  each  of  the  parties,  will  solve  the  funda- 
mental inquiry  in  this  controversy;  and  the  solution  of  that  in- 
quiry will  indicate  with  but  little  further  discussion  the  proper 
disposition  to  be  made  of  the  other  questions  raised  by  the  re- 
jected prayers. 

It  appears  without  dispute  or  contention  that  for  at  least 
thirty-seven  years  the  railroad  company  has  been  in  the  open, 
continuous,  undisturbed,  and  unchallenged  possession  of  a  right 
of  way  for  the  tracks  of  its  main  line  over  this  lot,  with  little  or 
no  variation  in  their  alignment,  claiming  ownership,  occupying 
and  using  the  land  for  the  movement  and  passage  of  numer- 
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0U8  trains.  That  this  long,  notorious,  and  adverse  user  ripened 
in/to  a  vested  right  many  years  before  the  ordinance  to  open  Scott 
street  was  passed  cannot  be  and  has  not  been  denied.  This  was 
a  property  right,  perfect  and  complete,  owned  and  actually  pos- 
sessed by  the  railroad  company  prior  to  the  time  that  the  city 
took  the  first  step  under  the  ordinance  just  alluded  to.  Nothing 
that  was  done  in  virtue  of  that  ordinance,  or  in  the  execution 
of  its  provisions,  abridged  or  extinguished  or  impaired  that  prop- 
erty right  in  the  most  remote  degree.  As  a  consequence,  when 
the  city  came  to  construct  its  sewer  under  that  right  of  way, 
it  was  bound  to  construct  ***  it  in  such  a  manner  as  not  to  in- 
terfere with  or  injure  the  dominant  right  of  the  company.  "At 
common  law,  it  is  undoubtedly  the  rule  that  where  a  new  way  or 
road  is  made  acr,os8  another  which  is  already  in  existence  and 
use,  the  crossing  must  not  only  be  made  with  as  little  injury 
as  possible  to  the  old  road  or  way,  but  whatever  structures  are 
necessary  for  such  crossings  must  be  erected  and  maintained  at 
the  expense  of  the  party  under  whose  authority  and  direction 
they  are  made.  And  if  the  old  road  or  way  cannot  be  crossed 
without  damage  to  it,  and  the  right  to  cross  is  given,  such  dam- 
age must  be  assessed  and  paid.  This  principle  is  recognized  as 
settled  law  in  many  well-considered  cases":  Northern  Cent.  Ry. 
Co.  V.  Mayor  etc.,  46  Md.  445,  446.  In  the  very  recent  case  of 
Chicago  etc.  Ry.  Co.  v.  Milwaukee,  97  Wis.  418,  the  same  doc- 
trine is  thus  8tated^*Where  a  new  highway  is  laid  out  and  opened 
across  a  railway  track,  the  railway  company  is  entitled  to  com- 
pensation for  the  diminished  value  of  its  easement  in  the  land 
on  account  of  the  establishment  of  the  new  way,  and  the  cost 
of  making  and  maintaining  such  structural  changes  in  its 
roadbed  a^d  track  as  become  necessary  iti  order  to  protect 
anJ^  preserve  its  track  for  the  old  use,  notwithstanding  the 
new  useT  except,  however,  such  changes  as  are  required  by  law 
under  thejpolice  power  of  tKe  state_or  the  constitutional  reser- 
vation of  power  to  alter  or  amend"corporate  chartersr  See,  also, 
in  addition  to  the  cases  cited.  Northern  Cent.  Ry,  Co.  v.  Mayor 
etc.,  46  Md.  445;  Kansas  Cent.  R.  R.  Co.  v.  Commissioners  of 
Jackson  Co.,  45  Kan.  716;  In  re  First  Street,  66  Mich.  55;  Cen- 
tral R.  R.  Co.  V.  Bayonne,  51  N.  J.  L.  428;  6  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  554.  In  Central  R.  R.  Co.  v.  Bayonne,  51  N.  J. 
L,  428,  a  street  was  opened  across  the  railway  company's  property 
at  a  point  where  there  were  five  lines  of  tracks  and  two  switches, 
and  a  ditch  for  the  drainage  of  water  along  each  side  of  the  rail- 
road.   It  became  necessary  to  move  the  switches  to  another  lo- 
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cality  and  to  construct  culverts  in  place  of  the  ditches  to  pre- 
serve the  waterway,  and  to  lay  planking  hetween  the  tracks  so  as 
to  protect  the  rails  from  injury.  "These  consequences  will  flow," 
says  the  court,  "directly  and  inevitably  ^^^  from  the  taking  of 
such  an  interest  in  the  property  of  the  prosecutor  (the  railroad 
company)  as  will  be  required  for  the  proposed  highway."  "Ac- 
cording to  these  views,  it  seems  plain  that  the  removal  of  the 
svilches,  the  planking  of  the  roadbed,  the  construction  of  cul- 
verts, and  the  erection  of  the  signboard,  are  necessary  items  of 
expenditure,  against  which  the  prosecutor  should  be  indemni- 
fied." /  Cattle-guards,  crossing  gates,  the  maintenance  of  flagmen, 
ringing  of  bells,  and  other  things  ordinarily  required  at  railway 
crossings,  especially  in  populous  communities  (and  according  to 
some,  though  not  all  of  the  cases,  signboards  or  warning  posts) 
are  matters  pertaining  to  the  public  safety,  and  are  within  the 
police  gower;  and  when  the  duty  to  construct  them  has  been  im- 
posed on  the  railway  company  by  statute  no  compensation  for 
erecting  or  maintaining  them  can  be  recovered.  But  this  does 
not  affect  or  qualify  the  doctrine  that  structural  changes  made 
necessary  by  the  street  crossing  the  railroad  must  be  paid  ~f or 
by  the  municipality.  ^ 

~T[t  must"T)e"^rne  in  mind  that  the  compensation  claimed  by 
the  railroad  company  is  claimed  for  the  damages  it  sustained  in 
consequence  of  the  construction  by  the  city  of  the  sewer  under 
the  tracks — in  consequence,  therefore,  of  an  actual  invasion  of 
the  company's  right  of  way  and  not  for  mere  consequential  dam- 
ages. The  sewer  is  a  part  of  the  street,  and  that  portion  of  it 
beneath  the  tracks,  being  necessary  for  the  use  of  all  the  rest 
of  it,  was  a  structure  which  the  city  was  required  to  build  in 
crossing  the  company's  right  of  way.  The  building  of  the  sewer 
being,  then,  a  part  of  the  construction  of  the  street,  and  the 
right  to  cross  the  railroad  tracks — the  old  right  of  way  with 
the  street — the  new  way — ^being  a  right  explicitly  subject  to 
the  existence  and  the  continuous  use  of  the  prior  easement  that 
had  not  been  condemned,  the  duty  to  construct  the  crossing 
was  incumbent  on  the  city;  and  if,  in  the  discharge  of  that  duty, 
it  caused  the  railroad  company  injury  in  the  way  already  pointed 
otit  and  to  the  extent  sued  for,  it  is  bound  to  make  compensa- 
tion. This  conclusion  is  ^^^  inevitable,  and  we  do  not  under- 
stand it  to  be  disputed  if  the  principle  applied  in  Northern  Cent. 
By.  Co.  V.  Mayor  etc.,  46  Md.  445,  has  reference  to  the  case  at 
bar. 
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But  it  was  vigorously  contended  in  the  argument  that  the  de- 
cision in  the  case  just  referred  to  had  no  relation  to  this  case; 
and  it  was  insisted  that  the  city  was  not  liable  at  all,  because 
what  it  did  in  the  construction  of  the  sewer  and  in  the  opening 
of  Scott  street  was  done  in  the  exercise  of  its  governmental  func- 
tions. And  the  doctrine  was  invoked  that  a  municipal  corpora- 
tion is  not  liable  in  an  action  for  consequential  damages  to  pri- 
vate property  or  persons  (unless  made  so  by  statute)  when  the 
act  complained  of  was  done  by  its  officers  under  and  pursuant 
to  authority  conferred  by  a  valid  act  of  the  legislature,  and  there 
has  been  no  want  of  reasonable  care  or  skill  in  the  execution  of 
the  power.  In  support  of  this  there  were  cited  the  well-known  • 
cases  in  which  it  has  been  held  that  an  abutting  proprietor  can- 
not recover  from  the  municipality  the  consequential  damages  he 
has  sustained  by  a  change  in  the  grade  of  a  public  highway;  and 
it  was  argued  that  it  was  impossible  to  distinguish  between  an 
injury  that  leaves  a  house  so  high  up  or  so  low  down  by  a  change 
in  the  grade  of  a  street  as  to  make  it  inaccessible,  and  an  injury 
whereby  a  right  of  way  is  temporarily  disturbed,  so  far  as  the 
consequential  nature  of  the  damages  is  concerned.  But  it  is  pre- 
cisely because  there  is  a  distinction  between  the  class  of  cases 
just  alluded  to  and  the  group  to  which  the  one  at  bar  belongs 
that  the  former  are  inapplicable  to  the  decision  of  the  latter. 
The  distinction  is  this:  In  cases  like  the  pending  one,  where  an 
existing  way  is  crossed  by  a  new  way,  and  the  prior  way  cannot 
be  crossed  without  the  infliction  of  injury,  the  damages  must 
be  paid  by  those  who  construct  the  new  road.  In  cases  of  the 
other  class  there  is  no  occupation  by  the  municipality  of  the  in- 
dividual's property  or  easement.  There  is  just,  then,  the  distinc- 
tion that  exists  between  the  occupancy  and  the  nonoccupancy 
of  another's  property.  If  the  municipality  occupies  in  opening 
and  maintaining  its  street  the  private  property — ^the  right  of  way 
^^"^  of  an  individual  or  a  railroad,  by  crossing  with  its  street 
that  right  of  way,  without  a  condemnation  of  the  prior  easement, 
it  must  pay  the  damages  it  subjects  the  owner  to  by  that  occu- 
pancy. The  occupancy — the  right  of  the  public  to  use  the  pri- 
vate easement — is  continuous.  If  the  municipality  simply  grades 
or  regrades  its  streets  and  does  this  skillfully  without  trenching 
on  the  property  of  the  adjoining  owner,  it  is  under  no  obliga- 
tion to  pay  consequential  damages  because  the  individual  holds 
his  abutting  and  untaken  property  subject  to  the  superior  right 
of  the  governmental  agencies  to  make  such  changes  in  the 
grade  of  the  highways  as  the  public  convenience  may  require. 
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It  is  obvious,  therefore,  that  totally  different  legal  principles  are 
applicable  to  these  dissimilar  classes  of  cases. 

It  was  claimed,  and  some  of  the  prayers  were  framed  upon  the 
theory,  that  inasmuch  as  Chatsworth  run  in  another  portion  of 
the  city  had  for  half  a  century  been  a  city  sewer  which  the  mayor 
and  city  council  were  bound  to  keep  in  repair  (Kranz  v.  Mayor 
etc.,  64  Md.  491),  and  inasmuch  as  a  part  of  that  run,  uninclosed, 
passed  under  the  tracks  of  the  railroad  some  sixty  feet  west  of 
Scott  street,  and  because  the  run  had  been  used  as  a  sewer  prior 
to  the  location  of  the  railroad,  the  city,  when  it  built  the  sewer 
under  Scott  street,  sixty  feet  east  of  the  old  open  run,  and  then 
■diverted  the  water  from  the  open  run  into  the  new  sewer,  was 
not  liable  for  the  damages  sued  for.  This  proposition  assumes 
that  the  diversion  of  the  water  from  the  natural  sewer  into  the 
artificial  sewer  made  the  latter  the  same  identical  sewer  that  the 
former  had  been,  though  separated  from  it  by  a  distance  of  sixty 
feet,  and  that  consequently,  the  damages  sued  for  were  sustained, 
not  by  the  construction  of  a  new  sewer  across  the  right  of  way, 
but  by  the  repair  of  an  old  sewer  which  existed  prior  to  the  ac- 
quisition by  the  company  of  its  right  of  way.  The  location  of 
Chatsworth  run  was  not  changed  by  diverting  the  water  from  it 
into  a  totally  different  sewer — ^and  that  diversion  could  not  con- 
vert a  recently  constructed  sewer  into  one  having  an  existence 
prior  to  the  inception  of  the  company's  prescriptive  right. 

**®  The  prayers  which  denied  a  recovery  on  the  ground  that 
the  city  could  not  be  held  responsible  for  a  change  in  the  grade 
of  its  streets  were  properly  refused,  because  the  damages  sued 
for  are  not  damages  caused  by  a  change  in  the  grade  of  a  street, 
but  caused  by  a  change  in  the  grade  of  the  railroad  and  rendered 
necessary  by  the  method  in  which  the  city  constructed  its  street 
over  and  upon  the  company's  right  of  way. 

If  the  company  had  had  no  easement — no  property  right  in 
the  lot  in  question — but  possessed  a  mere  license  to  lay  its  tracks 
across  or  along  a  public  street,  then  the  tenth  prayer  would  have 
been  right.  Occupying  a  street  already  opened  and  graded,  its 
occupancy  would  have  been  subject  to  the  paramount  right  of 
the  city  to  alter  and  change  the  grade,  and  the  company  would 
have  been  bound  to  know  that  its  use  of  the  bed  of  the  street 
for  railway  purposes  would  be  liable  at  any  time  to  be  interfered 
with  whenever  the  city  authorities  deemed  it  necessary  for  the 
public  welfare:  Kirby  v.  Citizens'  Ry.  Co.,  48  Md.  168,  30  Am. 
Hep.  455.  The  effort  to  distinguish  this  case  from  Northern 
Cent.  Ey.  Co.  v.  Mayor  etc.,  46  Md.  445,  because  in  this  the 
crossing  is  at  grade  whilst  in  that  it  was  above  grade  is  fully 
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met  by  Chicago  etc.  Ry.  v.  Milwaukee,  97  Wis.  418,  and  Central 
Ey.  Co.  V.  Bayonne,  51  N.  J.  L.  428. 

The  instruction  given  to  the  jury  by  the  learned  and  able 
judge  of  the  superior  court  fully  covered  the  whole  law  of  the 
case,  and  as  we  find  that  he  committed  no  error  in  the  rulings 
complained  of,  the  judgment  will  be  affirmed. 

Judgment  affirmed  with  costs  in  this  court  and  in  the  court 
below. 


MUNICIPAL  CORPORATIONS— POWER  TO  TAKE  RAIL- 
ROAD RIGHT  OF  WAY  FOR  STREETS.— A  municipal  corpora- 
tion, In  the  absence  of  legislation  expressly  or  by  necessary  impli- 
cation authorizing  it,  cannot  take  part  of  the  right  of  way  of  a  rail- 
road company  by  the  construction  of  a  public  street  thereon  opened 
longitudinally:  Fort  Wayne  v.  Lake  Shore  etc.  Ry.  Co.,  132  Ina.  558, 
82  Am.  St  Rep.  277.  A  municipal  corporation  may  lay  out  streets 
across  the  tracks  of  a  railroad  company:  Extended  note  to  Appeal 
of  Sharon  Ry.  Co.,  9  Am.  St.  Rep.  144. 

RAILROADS— CONSTRUCTION  OF  STREETS  AND  RAIL- 
WAYS ACROSS  TRACKS  OP— COMPENSATION.— As  to  what 
compensation  a  railroaa  company  is  entitled,  whose  tracks  have 
been  crossed  by  another  railroad  or  by  a  street,  see  the  extended  note 
to  Appeal  of  Sharon  Ry.  Co.,  9  Am.  St  Rep.  144-147. 
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NEGLIGENCE— CONTRIBUTORY.— One  who  voluntarily  In- 
curs  peril  caused  by  the  negligence  of  another  in  order  to  save  the 
life  of  one  Imperiled  by  the  same  negligence  is  not  debarred  from  re- 
covery for  injury  thus  received,  upon  the  ground  of  his  own  contrib- 
ntory  negligence. 

NEGLIGENCE.— THE  PROXIMATE  CAUSE  of  Injury  to 
one  who  voluntarily  interposes  to  save  the  life  or  a  person  Imperiled 
by  another's  negligence  Is  the  negligence  which  caused  the  peril. 

NEGLIGENCE.— PROXIMATE  CAUSE  does  not  necessarily 
mean  the  direct  cause  in  point  of  time,  but  may  mean  the  nearest  by 
relation;  and  remote  cause  does  not  mean  remote  In  point  of  time, 
but  merely  In  Its  connection  with  the  primary  cause. 

NEGLIGENCE— PROXIMATE  CAUSE.— The  predominating 
cause  in  the  production  of  an  injury  must  be  regarded  as  the  proxi- 
mate cause,  although  there  may  be  suDordinate  and  dependent 
causes  co-operating  to  the  same  end. 

NEGLIGENCE— CONTRIBUTORY.— The  fact  that  the  in- 
jured person  did  some  act  by  which  he  incurred  or  increased  danger, 
does  not  necessarily  involve  negligence  which  prevents  recovery, 
when  the  danger  was  created  by  some  wrongful  act  of  the  master 
<Hr  of  a  third  person. 

NEGLIGENCE— CONTRIBUTORY.— When  one  risks  his  life, 
or  places  himself  In  a  position  of  great  danger  in  an  effort  to  save 
the  life  of  another,  or  to  protect  another  who  is  exposed  to  a  sudden 
peril,  or  in  danger  of  great  bodily  harm,  such  exposure,  or  risk,  for 
auch  person  is  not  negligence. 
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J.  A.  and  A.  &  E.  L,  Preston,  for  the  appellant. 

W.  B.  Marbury,  C.  W.  Kohlmann,  and  C.  B.  Slingluff,  for  the 
appellee. 

*®''  PEAECE,  J.  This  is  an  action  to  recover  damages  for 
injuries  alleged  to  have  been  sustained  by  the  plaintiff,  John 
Marney,  through  the  negligence  of  the  defendant,  the  Maryland 
Steel  Company  of  Sparrows  Point.  The  appellant  is  a  body  cor- 
porate, engaged  in  the  manufacture  of  iron  and  steel,  and  it 
owns  and  operates  a  large  establishment  and  plant  for  that  pur- 
pose located  at  Sparrows  Point,  in  Baltimore  county.  On  the 
16th  of  September,  1895,  the  plaintiff  was  in  the  service  of  the 
defendant  company,  being  employed  in  the  foundry  where  iron 
castings  '***  were  made,  his  special  duties  being  to  charge  the 
furnace  or  cupola  with  metal  and  to  see  that  a  proper  supply 
of  molten  metal  was  ready  for  the  molder  whenever  required. 
The  molten  metal  is  drawn  from  the  cupola  through  an  orifice, 
called  a  tap  hole,  near  the  base  of  the  cupola  and  about  five 
feet  from  the  ground.  This  orifice  is  from  three-quarters  of  an 
inch  to  an  inch  in  diameter  and  is  closed  with  clay,  which  forms 
an  effective  plug  or  stopper  to  retain  the  liquid  metal.  When 
a  flow  of  metal  is  required  the  tap  hole  is  opened  by  means  of 
a  tap  bar,  which  is  a  clean,  sharp  iron  rod  or  bar,  which  is  driven 
through  the  clay  stopper  into  the  tap  hole,  thus  opening  the  ori- 
fice and  permitting  the  liquid  metal  to  flow.  When  it  is  desired 
to  stop  the  flow  of  metal,  it  is  done  by  means  of  an  implement 
called  the  bot  stick.  This  is  a  round  iron  rod  or  bar  with  a 
wooden  handle,  the  whole  being  about  three  and  a  half  feet  in 
length,  with  a  flat  disc  on  the  end  from  an  inch  and  a  quarter 
to  an  inch  and  a  half  in  diameter.  A  piece  of  damp  clay  is  placed 
on  this  disc,  and  is  molded  by  hand  into  the  shape  of  a  cone, 
completely  covering  the  face  of  the  disc.  This  stick,  with  the 
conical  clay  stopper  upon  the  end,  is  driven  through  the  stream 
of  metal  into  the  tap  hole,  and  by  a  quick  turn  of  the  hand 
and  arm  the  bot  stick  is  withdrawn,  leaving  the  clay  stopper  in 
the  tap  hole,  thus  closing  the  orifice  until  it  is  tapped  for  an- 
other flow  of  metal.  It  is  needless  to  say  that  the  safety  of  a 
tapper  and  of  his  fellow-servants,  whose  duties  bring  them  with- 
in range  of  the  stream  of  liquid  metal  which  he  controls,  re- 
quires that  he  should  possess  courage,  coolness,  and  skill  in  his 
business.  The  undisputed  testimony  was  that  the  plaintiff  had 
been  a  cupola  tender  for  many  years  and  was  an  expert  in  charg- 
ing and  tapping  them;  that  he  had  been  accustomed  to  the  u«e  of 
the  bot  stick  since  1868,  and  was  considered  very  skillful  in  that 
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particular  business;  the  foreman  of  the  foundry  department  testi- 
fying that  the  foreman  of  the  shops, who  employed  all  the  men  in 
the  foundry,  brought  Marney  there  "as  an  experienced  cupola 
man,  being  such  an  extraordinary  good    hand  at  that  work/* 
But  •**•  his  duties  in  charging  the  cupola  precluded  his  also 
performing  the  regular  duties  of  tapper,  and  a  regular  tapper 
was  employed  by  the  defendant  company,  who  was  presumably 
a  competent  and  skillful  man,  but  who  was  absent  on  the  day 
of  the  accident  attending  a  funeral,  and  his  place  was  supplied 
by  a  man  who  was  known  by  the  defendant  to  be  both  unskillful 
and  incompetent.     The  accident  occurred  in  the  following  man- 
ner: The  cupola  was  charged  from  a  platform  supported  by  a 
Bcaffold  twenty  feet  above  the  ground  and  reached  by  a  stairway. 
The  plaintiff  came  down  the  stairs  to  ask  how  much  metal  was 
required  for  the  next  draft,  and  being  informed,  stopped  and 
looked  at  the  man  who  was  then  tapping  at  the  east  tap  hole  of 
the  cupola,  there  being  another  tap  hole  in  the  south  side  of  the 
cupola.  He  says:  "I  seen  there  was  a  little  something  the  matter 
with  him,  and  I  jumped  up  [on  the  elevation  made  for  the  pur- 
pose] and  stopped  her  in — and  then  I  went  up  stairs."  Sometime 
after  this  a  workman,  one  George  Struckler,  since  dead,  called 
out,  "John,  0  Marney,  this  is  leaking  over  here,"  and  a  moment 
later,  Doyle,  who  was  foreman  of  the  laborers — and  in  a  position 
of  authority  over  all  of  them — called,  "Jack,  she  is  getting  away 
on  this  [the  south]  side";  whereupon  plaintiff  sprang  down  the 
stairs,  seized  a  hot  stick  and  a  piece  of  clay,  put  it  on  the  bot 
stick,  and,  just  as  he  was  about  to  apply  it  to  the  tap  hole,  the 
metal,  which  was  oozing  out,  burst  over  the  stopper  then  in  the 
tap  hole,  flew  up  and  struck  him  on  the  body,  and  in  the  face 
and  eyes,  causing  intense  agony  for  several  months  and  abso- 
lutely and  permanently  destroying  the  sight  of  both  eyes.    Plain- 
tiff testified  that  he  was  in  no  danger  himself  when  called;  that 
he  could  in  two  steps  have  gotten  behind  the  furnace,  which 
would  have  saved  him,  but  that  there  was  a  common  gangway 
in  front  of  the  tap  hole  and  a  number  of  men  were  working 
in  front  of  it;  that  he  knew  the  danger  to  all  these  men  if  the 
iron,  which  was  then  oozing  out,  should  burst  through  the  de- 
fective stopper  and  fall  upon  the  hard  floor,  and  that  he  went 
there  to  save  the  life  of  the  men  '*'*'*  around  there.    This  testi- ' 
mony  was  not  disputed,  nor  was  the  incompetency  of  the  tem- 
porary tapper  denied,  thouofh  it  was  claimed  that  this  incomne- 
tency  was  as  well  known  to  the  plaintiff  as  to  the  defendant,  and 
it  was  contended  that  the  plaintiff's  injury  was  caused  by  the 
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negligent  and  reckless  manner  in  which  he  attempted  to  stop 
the  leaking  tap  hole,  and  that  but  for  this  negligence  on  his 
part  no  accident  would  have  occurred.  This  defense  was  prop- 
erly submitted  to  the  jury  by  the  defendant's  fifth  and  seventh 
prayers,  which  were  granted,  but  the  jury  rendered  a  verdict 
for  the  plaintijff  for  fifteen  thousand  dollars,  and  from  the  judg- 
ment thereon  this  appeal  was  taken.  It  was  also  contended  at 
the  trial  below  that  as  the  plaintiff,  by  his  own  admission,  vol- 
untarily left  a  position  of  safety  and  exposed  himself  to  peril,  / 
that  he  was  thus  guilty  of  contributory  negligence  which  must' 
defeat  his  recovery. 

Three  exceptions  were  taken  by  the  defendant  in  the  course 
of  the  trial.  During  the  examination  of  the  plaintiff  as  a  wit- 
ness his  counsel  asked  him  the  following  question:  "State 
whether  or  not  there  is  any  danger  of  injury  to  people  standing 
or  working  in  the  neighborhood  of  a  tap  hole  to  be  feared  from 
the  molten  metal  being  allowed  to  escape  or  to  continue  to  es- 
cape the  way  you  say  it  was  when  you  went  there  to  stop  it?" 
Defendant  objected  to  this  question,  but  the  court  overruled  the 
objection  and  permitted  the  question  to  be  asked,  and  the  wit- 
ness answered:  "There  was  such  danger  from  the  simple  fact 
that  as  soon  as  molten  iron  runs  down  any  stick  or  hard  surface, 
or  anything  that  is  damp,  it  won't  stay  there  and  it's  going  ta 
fly;  it  would  have  went  twenty  feet  and  burnt  the  people  around 
there,  and  there  was  not  a  man,  if  it  had  occurred,  that  would 
have  escaped  out  of  that  corner  without  being  burned,  because 
it  would  come  like  a  shower  of  hail  right  on  top  of  them.  It 
would  strike  the  hard  surface  and  then  fly  all  over  the  shop. 
Every  man  in  the  radius  of  twenty  feet  would  get  it,  because 
it  don't  give  any  notice  when  it  is  coming.  It  comes  in  a  hurry. 
I  have  seen  too  much  of  it." 

^®*  To  the  action  of  the  court  in  overruling  the  objection  to 
this  question  and  in  permitting  the  answer  to  be  received  in 
evidence,  the  defendant  objected,  and  this  constitutes  its  first 
exception.  The  second  and  third  exceptions  were  taken  to  the 
rulings  on  the  prayers,  which  will  be  set  out  in  the  reporter's 
statement  of  the  case.  The  defendant's  first  and  second  prayers 
were  offered  at  the  close  of  plaintiff's  testimony,  and  their  re- 
jection at  til  at  stage  of  the  case  constitutes  its  second  exception. 
These  prayers  were  renewed,  with  five  other  prayers,  at  the  close 
of  all  the  testimony,  and  the  plaintiff  also  offered  two  prayers. 
The  court  granted  the  plaintiff's  prayers  and  also  granted  the 
defendant's  fifth  and  seventh  prayers,  and  rejected  its  first,  sec- 
ond, third,  fourth,  and  sixth  prayers,  and  overruled  a  special  ex- 
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ception  taken  by  the  defendant  to  the  plaintiff's  first  prayer,  on 
the  ground  that  there  was  no  evidence  to  sustain  it,  and  the 
defendant's  third  exception  was  taken  to  the  granting  of  plain- 
tiff's prayers,  to  the  rejection  of  its  own  first,  second,  fourth, 
and  sixth  prayers,  and  to  the  overruling  of  its  special  exception 
to  plaintiff's  first  prayer. 

The  general  principles  of  law  upon  the  application  of  which 
this  case  must  depend  are  well  established,  but  there  is  involved 
one  question  which  has  never  been  passed  upon  by  this  court, 
namely,  whether  one  who  voluntarily  incurs  peril  caused  by  the 
negligence  of  another,  in  order  to  save  the  life  of  one  imperiled 
by  the  same  negligence,  is  debarred  from  recovery  upon  the 
ground  of  his  own  contributory  negligence.  This  question  is  an 
interesting  one  and  has  received  intelligent  and  thoughtful  con- 
sideration in  the  decisions  of  other  tribunals,  by  the  aid  of  which 
we  think  it  will  not  be  difficult  to  reach  a  correct  conclusion 
upon  the  facts  of  this  case.  The  evidence  shows  that  the  tem- 
porary tapper,  Felix,  and  the  plaintiff,  Mamey,  were  fellow-ser- 
vants of  the  same  master,  the  Maryland  Steel  Company;  that 
Thomas  G.  Doyle  was  foreman  of  the  laborers  and  riggers  in  the 
foundry  department;  that  John  P.  Hines  was  foreman  of  the 
shop,  employed  all  the  men  in  the  *®*  shop,  and  had  charge  of 
everybody  around  the  foundry,  and  that  Mr.  Sahlin  was  the  su- 
perintendent of  the  Maryland  Steel  Company  and  "was  boss  over 
all  the  bosses  and  men  in  the  works."  In  all  cases  where  the'' 
relation  of  master  and  servant  is  created  by  a  mere  agreement 
that  the  servant  is  to  labor  for  the  master  at  a  certain  rate  of 
compensation,  there  arise  by  implication  certain  reciprocal 
rights  and  obligations  on  the  part  of  each,  which  the  law  recog- 
nizes as  fully  as  if  expressed  in  the  agreement.  Bailey,  in  his 
work  on  the  master's  liability  for  injuries  to  the  servant,  states 
the  chief  of  these  implied  obligations  as  follows:  1.  That  he  will 
provide  suitable  means  and  appliances  to  enable  the  servant  to 
do  his  work  as  safely  as  the  hazards  incident  to  his  emplojmient 
will  permit;  2.  That  he  will  provide  a  suitable  and  reasonably 
safe  place  for  the  doing  of  the  work  to  be  performed  by  the 
servant;  and  3,  That  he  will  provide,  when  required  by  the  na- 
ture of  the  work,  other  servants  reasonably  skillful  and  com- 
petent for  the  performance  of  their  particular  work,  so  that  the 
servant  may  not  be  exposed  to  unnecessary  risk  or  peril  from 
unskillful  or  incompetent  fellow-servants.  In  the  performance 
of  these  and  all  other  similar  duties  the  master  is  not  a  guarantor 
against  the  negligence  of  his  servants,  and  is  bound  only  to  the 
exercise  of  reasonable  and  ordinary  care.    Every  servant  entering 
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into  the  employment  of  a  master  takes  upon  himself  the  risk 
of  injury  from  the  negligence  of  his  fellow-servants,  and  for  such 
negligence  the  master  cannot  be  held  liable,  unless  he  himself 
has  been  guilty  of  negligence  in  the  selection  of  the  servant 
whose  carelessness  caused  the  accident,  or  unless,  knowing  his  in- 
competency, or  having  sufficient  opportunity  to  know  it  and 
failing  to  discover  it,  he  has  retained  the  negligent  employe  in 
his  service:  Mayor  v.  War,  77  Md.  597. 

And  in  this  case,  as  in  the  case  just  cited,  the  declaration  is 
framed  upon  a  distinct  recognition  of  these  undisputed  princi- 
ples. In  order,  therefore,  to  recover  for  the  terrible  injuries 
which  the  plaintiff  has  received  in  the  service  of  the  defendant, 
it  is  necessary  for  him  to  *®^  establish  by  legally  sufficient  evi- 
dence: 1.  That  the  accident  was  the  direct  result  of  the  negli- 
gence or  incompetency  of  the  tapper,  Felix;  2.  That  the  de- 
fendant, prior  to  the  employment  of  Felix  as  tapper  on  that 
special  occasion,  had  knowledge  of  his  incompetency,  or  that 
after  his  employment  and  before  the  accident  the  defendant  dis- 
covered his  incompetency  but  nevertheless  retained  the  incompe- 
tent servant;  and  3,  It  must  not  appear  from  the  evidence  that 
he  has  himself  been  guilty  of  any  negligence  directly  contribu- 
ting to  produce  his  injuries. 

The  evidence  of  the  gross  incompetency  of  Felix  as  a  tapper, 
as  well  as  the  full  knowledge  by  the  defendant  of  such  incompe- 
tency, before  his  employment  on  the  day  of  the  accident,  and  of 
its  demonstration  anew  to  the  defendant  on  that  day  and  before 
the  accident,  is  undisputed  and  overwhelming.  Johnson,  one 
of  the  molders  employed  by  defendant,  testified  that  he  had 
known  Felix  over  a  year;  "that  he  appeared  to  be  of  a  very  ner- 
vous disposition  at  that  character  of  work,  and,  judging  from 
my  knowledge  of  the  foundry,  I  should  not  judge  him  to  be  a 
man  competent  for  the  position;  he  wasn't  acquainted  with  the 
principles  I  have  seen  experienced  men  adopt  for  that  character 
of  work";  and  again  he  says,  "if  he  is  timid  of  the  hot  iron,  he 
is  fearful  of  doing  his  duty;  he  wants  to  get  away  from  it  as  soon 
as  he  can,  and  if  he  is  an  incompetent  man  he  will  leave  it 
whether  it  is  secured  or  not,  because  he  is  not  aware  of  the 
fact." 

Hines,  another  molder  by  trade  who  had  been  with  the  Mary- 
land Steel  Company  five  or  six  years  and  who  was  foreman  of  the 
shop  at  the  time  of  the  accident,  testified  that  Felix  had  been 
previously  employed  there  as  a  tapper,  but  had  got  burnt  a 
couple  of  times,  "that  he  was  afraid  to  tap — afraid  he  would 
bum  himself  and  the  other  men;  he  would  run  away  and  let  it 
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go  if  it  got  the  best  of  him — that  the  men  around  the  cupola 
said  he  could  not  do  the  work  right,  so  I  took  him  away  and 
put  another  man  in  his  place — he  was  not  competent,  but  I  had 
to  p^it  him  there  this  day  because  the  regular  '*'**  cupola  man 
was  off  at  a  funeral."  He  also  testified  that  Mr,  Sahlin,  the  gen- 
eral superintendent,  saw  Felix  tapping  nearly  every  day  when 
first  employed  and  saw  him  running  away  when  the  iron  bounced 
over  the  top  of  the  runner,  and  that  Sahlin  told  him  to  put 
another  man  in  his  place,  and  he  did  so;  that  on  the  day  of  and 
before  the  accident  Sahlin  was  standing  in  front  of  the  cupola 
while  Felix  was  tapping,  and  said,  "this  man  will  bum  himself 
and  the  other  men,"  but  did  not  say  anything  about  turning  him 
off.  He  also  testified  that  Sahlin  knew  he,  Hines,  knew  nothing 
of  tapping,  but  that  Sahlin  insisted  upon  his  taking  the  position 
of  foreman,  and  charged  him  with  the  duty  of  employing  the 
men  for  all  the  work,  though  he  objected  to  doing  so,  and  only 
took  it  temporarily  till  they  could  get  some  one  else.  It  does  not 
appear  that  Mamey  knew  before  the  accident  of  the  incompe- 
tency of  Felix,  but  he  testified  that  he  observed  him  tapping  on 
that  day  and  "seeing  there  was  a  little  something  the  matter 
with  him,"  he  stopped  the  tap  hole  for  him  at  that  time.  He 
also  testified  that  the  stopper,  which  was  leaking  when  he  waa 
injured,  was  a  very  light  and  insecure  one,  and  that  it  is  the 
duty  of  a  man  when  he  leaves  it  for  any  considerable  length  of 
time  (as  it  was  shown  Felix  did  on  that  occasion)  to  secure  it, 
and  that  it  was  criminal  to  leave  a  stopper  that  way,  because 
that  was  a  gangway  with  men  working  all  round  there. 

These  extracts  from  the  testimony  establish  beyond  all  ques- 
tion the  gross  incompetency  of  Felix  for  his  work,  and  the  full 
and  continuous  knowledge  of  this  incompetency  by  the  defend- 
ant, thus  charging  it  with  flagrant  negligence  in  his  selection  for 
such  work.  But  it  still  remains  to  be  shown  that  the  accident 
was  the  direct  result  of  the  incompetency  of  Felix,  and  of  this  we 
have  no  doubt,  though  it  was  strenuously  contended  by  the  ap- 
pellant's counsel  that  the  cause  of  the  accident  was  not  the  negli- 
gence of  defendant  in  supplying  an  incompetent  fellow-workman 
nor  the  negligence  of  Felix  in  not  properly  securing  the  tap  hole, 
but  that  it  was  the  action  of  Marney  himself  in  attempting  to 
prevent  *®*  the  consequences  of  the  negligence  of  Felix  by  stop- 
ping the  tap  hole  himself;  and  this  requires  some  consideration 
of  the  doctrine  of  proximate  and  remote  cause.  In  discussing 
this  subject,  Mr.  Bailey,  in  his  work  already  referred  to,  says 
on  page  418:  *^t  is  perhaps  well  to  call  attention  to  the  fact  that 
proximate  cause  does  not  mean  the  direct  cause  in  point  of  tim^ 
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but  may  mean  the  nearest  by  relation;  that  remote  cause  does  not 
mean  remote  in  point  of  time,  but  merely  in  its  connection  with 
the  primary  cause.  To  illustrate:  a  farmer  along  the  line  of  a 
railroad  may  open  the  fence  maintained  by  the  eompany  for 
temporary  purposes,  and  while  so  left  open  his  cattle  may  stray 
upon  the  company's  track  and  receive  injury  by  coming  in  con- 
tact with  the  company's  trains,  without  any  fault  being  charge- 
able to  its  servants  in  charge.  The  direct  cause  of  such  injury 
would  be  the  collision.  The  remote  cause  in  point  of  time  would 
be  the  act  of  the  farmer  in  leaving  the  fence  open.  The  remote 
cause  in  point  of  time  becomes  the  proximate  cause  in  producing 
the  injury.  We  go  back  of  the  direct  cause  to  find  a  negligent 
act  which  made  the  collision  and  injury  probable,  without  which 
the  accident  and  injury  would  not  have  occurred,  and  we  charge 
such  an  act  with  the  responsibility  for  the  injury.**  This  method 
of  reasoning  is  in  harmony  with  that  of  this  court  in  Baltimore 
etc.  R.  E.  Co.  V.  Reaney,  42  Md.  136,  where  Judge  Alvey  says: 
"In  the  application  of  the  maxim.  In  jure  non  remota  causa 
sed  proxima  spectatur,  there  is  always  more  or  less  difficulty 
and  attempts  are  frequently  made  to  introduce  refinements  that 
would  not  consist  with  principles  of  rational  justice.  Courts  do 
not  indulge  in  refinements  and  subtleties  as  to  causation  that 
would  defeat  the  claims  of  natural  justice.  They  rather  adopt 
the  practical  rule,  that  the  efficient  and  predominating  cause  in 
producing  a  given  event  or  effect,  though  there  may  be  sub- 
ordinate and  dependent  causes  in  operation,  must  be  looked  to 
in  determining  the  rights  and  liabilities  of  the  parties  concerned. 
It  is  certainly  true,  that  where  two  or  more  independent  causes 
concur  in  producing  an  effect,  and  it  cannot  be  determined  ^®* 
which  was  the  efficient  and  controlling  cause,  or  whether  with- 
out the  concurrence  of  both  the  event  would  have  happened  at 
all,  and  a  particular  party  is  responsible  for  only  the  conse- 
quences of  one  of  such  causes,  in  such  case  a  recovery  cannot 
be  had,  because  it  cannot  be  judicially  determined  that  the  dam- 
age would  have  been  done  without  such  concurrence.  But  it  is 
equally  true  that  no  wrongdoer  ought  to  be  allowed  to  appor- 
tion or  qualify  his  own  wrong;  and  that  as  a  loss  has  actually 
happened,  whilst  his  own  wrongful  act  was  in  force  and  opera- 
tion, he  ought  not  to  be  permitted  to  set  up  as  a  defense  that 
there  was  a  more  immediate  cause  of  the  loss,  if  that  cause  was 
put  into  operation  by  his  own  wrongful  act.  To  entitle  such 
party  to  exemption,  he  must  show  not  only  that  the  same  loss 
might  have  happened,  but  that  it  must  have  happened,  if  the 
act  complained  of  had  not  been  done.    The  principle  is  well 
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settled  that  whoeyer  does  a  wrongful  act  is  answerable  for  all 
the  consequences  that  may  ensue  in  the  ordinary  and  natural 
course  of  events,  though  such  consequences  be  immediately  and. 
directly  brought  about  by  intervening  causes,  if  those  interven- 
ing causes  were  set  in  motion  by  the  original  wrongdoer." 

The  case  of  Gibney  v.  State,  137  N.  Y.  1,  33  Am.  St.  Rep. 
690,  is  a  recent  practical  application  of  the  principles  stated  in. 
Baltimore  etc.  E.  R.  Co.  v.  Reaney,  42  Md.  136.  Plaintiff,  with 
her  husband  and  infant  son,  were  crossing  a  bridge  over  the 
Erie  Canal,-  the  child  fell  through  an  opening  in  the  railing  of 
the  bridge,  which  was  left  unguarded,  into  the  canal;  the  father 
plunged  into  the  canal  to  rescue  the  child,  and  both  were 
drowned.  It  was  held  "that  while  the  immediate  cause  of  the 
])eril  to  which  the  father  naturally  and  instinctively  exposed 
himself  was  the  peril  of  the  child,  the  cause  of  the  peril  in  both 
cases  might  be  attributed  to  the  culpable  negligence  of  the  state 
in  leaving  the  bridge  in  a  dangerous  condition."  The  principle 
of  these  decisions  seems  to  us  to  be  quite  decisive  of  the  view 
that  the  negligence  of  Felix  was  the  proximate  and  efficient  cause 
of  the  accident  which  produced  the  plaintiff's  injuries.  Adopt- 
ing the  reasoning  and  language  of  Mr.  Bailey,  ^'^'^  cited  above,, 
v.e  go  back  of  the  direct  cause  (in  this  case  the  interposition 
of  Marney  to  save  life)  to  find  a  negligent  act  (in  this  case  the 
deliberate  employment  by  the  defendant  of  a  servant  known  to 
be  grossly  incompetent)  which  made  an  accident  probable,  with- 
out which  the  accident  and  injury  would  not  have  occurred,  and, 
we  charge  that  act  with  the  responsibility  for  the  injury. 

But  it  is  further  contended  that  even  if  the  proximate  cause* 
is  thus  correctly  ascertained,  the  plaintiff  has  been  guilty  of  such 
concurring  negligence  as  must  defeat  his  recovery,  and  this  is 
claimed  upon  two  distinct  grounds:  1.  That  his  leaving  his  posi- 
tion of  safety,  even  to  save  life,  was  in  itself  fatal  to  his  recov- 
ery; and  2.  That  if  this  be  not  correct,  the  use  of  a  wet  hot  stick 
and  wet  clay  by  an  experienced  tapper  constituted  gross  negli- 
gence on  his  part.  There  can  be  no  doubt  that  actual  negligence 
by  the  plaintiff  in  the  manner  of  his  interposition  should  defeat 
his  recovery,  and  this  defense  was  therefore  properly  submitted 
to  the  jury  on  the  testimony  of  Doyle  and  Dr.  Woodward,  by  the 
defendant's  fifth  and  seventh  prayers  which  were  granted,  but 
the  jury  found  by  their  verdict  that  plaintiff  was  free  from  actual 
negligence.  It  only  remains,  therefore,  to  consider  whether 
plaintiff's  interposition,  without  actual  negligence,  in  order  to 
save  life,  constitutes  negligence  per  se,  and  we  are  of  opinion 
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that  it  does  not.  This  is  the  doctrine  of  the  text-writers.  Pierce, 
in  his  work  on  Railroads,  page  328,  says:  "The  fact  that  the  in- 
jured person  did  some  act  by  which  he  incurred  or  increased 
danger  does  not  necessarily  involve  negligence  which  will  pre- 
vent recovery,  where  the  danger  was  created  by  some  wrongful 
-act  of  the  company.  The  question  is  for  the  jury  whether  he 
acted  from  wrongheadedness,  or  as  a  prudent  man  would  have 
done  under  the  circumstances."  Beach,  in  his  work  on  Contribu- 
tory Negligence,  section  42,  speaking  of  the  conduct  of  persons 
who  are  themselves  exposed  to  sudden  danger,  says:  "When 
•one  risks  his  life,  or  places  himself  in  a  position  of  great  danger 
in  Un  effort  to  save  the  life  of  another,  or  to  protect  another  who 
is  exposed  to  a  sudden  peril,  or  in  ■****  danger  of  great  bodily 
■harm,  such  exposure  and  risk  for  such  purpose  is  not  negligence." 
It  was  so  held  in  Eckert  v.  Long  Island  R.  R.  Co.,  43  N.  Y.  502, 
3  Am.  Rep.  721,  where  Eckert,  in  the  effort  to  save  a  child  from 
being  negligently  run  over  by  one  of  defendant's  trains,  lost  his 
VU  without  actual  negligence  on  his  part;  and  Judge  Grover 
eaid  •  "It  was  his  duty  to  exercise  his  judgment  as  to  whether 
-rf  could  probably  save  the  child  without  serious  injury  to  him- 
self. If  from  the  appearances  he  believed  that  he  could,  it  was 
not  negligence  to  make  an  effort  to  do  so,  although  believing 
he  might  possibly  fail  and  receive  an  injury  himself.  The  law 
has  so  high  a  regard  for  human  life  that  it  will  not  impute  negli- 
gence to  an  effort  to  preserve  it,  unless  made  under  such  circum- 
stances as  to  constitute  rashness  in  the  judgment  of  prudent  per- 
sons." It  was  so  held  in  Ohio,  in  Pennsylvania  Co.  v.  Langen- 
dorf,  48  Ohio  St.  316,  29  Am.  St.  Rep.  553,  where  the  reporter, 
paraphrasing  the  opinion  of  the  court,  in  the  head  note,  states 
it  thus:  "In  such  cases,  if  the  rescuer  does  not  rashly  and  un- 
necessarily expose  himself  to  danger,  and  is  injured,  the  injury 
should  be  attributable  to  the  party  that  negligently  or  wrong- 
fully exposed  to  danger  the  person  who  required  assistance." 
Eckert's  case  was  recently  approved  in  a  strong  and  clear  opinion 
in  Gibney  v.  State,  137  K  Y.  1,  33  Am.  St.  Rep.  690,  and  it  has 
been  followed  by  the  courts  of  last  resort  in  a  number  of  the 
states.  In  Linnehan  v.  Sampson,  126  Mass.  506,  30  Am.  Rep. 
692,  where  the  court  said:  "The  law  does  not  require  cowardice  or 
inaction  in  such  a  state  of  things,  and  it  does  not  follow  as  a  mat- 
ter of  law  that,  in  encountering  the  danger,  he  was  necessarily 
guilty  of  a  want  of  due  and  reasonable  care."  So  in  Pennsyl- 
vania Co.  V.  Roney,  89  Ind.  453,  46  Am.  Rep.  173,  where  an  en- 
gineer refused  to  leave  his  post,  and  went  to  his  death  in  the  dig- 
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charge  of  a  duty  cast  upon  him.  So,  also,  in  Donahoe  v.  "Wabash 
€tc.  Ry.  Co.,  83  Mo.  563,  53  Am.  Eep.  594;  in  Condlff  v.  Kansas 
City  etc.  R.  R.  Co.,  45  Kan.  260;  in  Cottrill  v.  Chicago  etc.  Ry. 
Co.,  47  Wis.  634,  32  Am.  Rep.  796,  and  in  Peyton  v.  Texas  etc. 
Ry.  Co.,  41  La.  Ann.  862, 17  Am.  St.  Rep.  430.  These  views  are 
in  accord  with  our  own.-  The  plaintiff  in  this  case,  though  mov- 
ing in  an  humble  sphere,  has  given  an  example  of  genuine  and 
heroic  manhood,  and  has  demonstrated  that  in  his  "***  estimation 
"the  duties  of  life  are  more  than  life."  The  plaintiff's  first 
prayer  requires  the  jury  to  find  that  the  defendant  knowingly 
employed  and  retained  an  incompetent  servant;  that  this  ser- 
vant, by  reason  of  his  incompetency,  brought  about  the  sudden 
and  imminent  danger  of  the  explosion  which  actually  occurred; 
that  the  plaintiff  interposed  to  avert  this  danger,  and  in  so  doing 
employed  the  usual  and  ordinary  methods  for  that  purpose  and 
exercised  such  care  as  a  reasonably  prudent  man  could  be  ex- 
pected to  exercise  under  such  circumstances;  and  there  was 
abundant  evidence  to  sustain  the  theory  of  the  prayer.  In  fram- 
ing it  the  defendant  was  not  a  "forgotten  man,"  nor  in  granting 
it  did  the  court  permit  the  plaintiff  to  be  generous  at  the  ex- 
pense of  the  defendant,  for  the  prayer  required  the  jury  to  find 
a  default  on  the  part  of  the  defendant  which  originated  the  dan- 
ger, and  continued  in  operation  until  the  moment  of  the  acci- 
dent. It  follows  from  what  we  have  said  that  there  was  no  error 
in  granting  this  prayer,  nor  in  overruling  the  special  exception 
thereto,  which  was  in  any  event  defective  in  failing  to  specify 
in  what  respect  the  evidence  was  alleged  to  be  insufficient,  to 
support  the  prayer. 

The  plaintiff's  second  prayer  correctly  stated  the  rule  of  dam- 
ages applicable  to  the  case.  "Without  the  evidence  objected  to 
in  the  first  exception,  the  plaintiff  could  not  have  laid  the  foun- 
dation for  his  defense,  and  there  was  no  error  in  its  admission. 

The  defendant's  first,  second,  third,  and  fourth  prayers  are 
all  based  upon  the  erroneous  view  that  the  interposition  of  the 
plaintiff  under  the  circumstances  was  negligence  per  se,  and  they 
were  therefore  properly  rejected.  The  fourth  prayer  was  open 
to  the  further  objection  that  it  ignored  the  evidence  that  plain- 
tiff was  to  stop  the  cupola  when  called,  and  that  he  was  called 
by  Struckler,  and  also  by  Doyle,  who  was  his  superior  in  au- 
thority and  had  the  rijrht  to  direct  him. 

The  defendant's  sixth  prayer  might  be  disposed  of  on  the 
same  ground  as  the  others,  since,  even  if  plaintiff  had  known 
of  Felix's  incompetency,  this  would  not  make  his  **^*®  interposi- 
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tion  to  save  life  negligence  per  se;  but,  apart  from  this  considera- 
tion, it  would  have  been  erroneous  to  say  that  the  undisputed 
evidence  showed  that  plaintiff  had  this  knowledge  when  there 
was  in  fact  no  positive  testimony  on  this  point. 

Finding  no  error  in  any  of  the  rulings,  the  judgment  will  be 
affirmed. 

Judgment  affirmed  with  costs  above  and  below. 

NEGLIGENCE  —  CONTRIBUTORY  —  ATTEMPT  TO  SAVE 
LIFE. — One  who  attempts  to  rescue  a  person  placed  in  a  position  of 
immediate  and  deadly  peril  through  the  negligence  of  a  railway  com- 
pany and  who  is  himself  Injured  in  such  attempt,  may  recover  of 
such  corporation  for  the  injury  so  suffered,  if,  when  considered  in 
connection  with  the  emergency  under  which  he  was  called  to  act, 
and  the  confusion  attending  it,  the  jury  is  of  the  opinion  that  his 
conduct  was  not  negligent:  Pennsylvania  Co.  v.  Langendorf,  48  Ohio 
St.  316,  29  Am.  St.  Rep.  553.  It  is  well  settled  that  the  law  has  so 
high  a  regard  for  human  life  that  It  will  not  impute  negligence  to  an 
effort  to  preserve  life,  unless  made  under  circumstances  which,  in 
the  judgment  of  prudent  persons,  constitute  rashness:  Extended  note 
to  Gilson  V.  Delaware  etc.  Canal  Co.,  36  Am.  St.  Rep.  849. 

NEGLIGENCE.— THE  PROXIMATE  CAUSE  of  an  event  is  that 
which,  in  a  natural  and  continuous  sequence,  unbroljen  by  any  new 
cause,  produces  that  event,  and  without  which  that  event  would  not 
have  occurred.  Proximity  in  point  of  time  or  space,  however,  is  no 
part  of  the  definition:  Dickson  v.  Omaha  etc.  Ry.  Co.,  124  Mo.  140, 
46  Am.  St.  Rep.  429;  Connell  v.  Chesapeake  etc.  Ry.  Co.,  93  Va.  44, 
57  Am.  St.  Rep.  786;  monographic  note  to  Gilson  v.  Delaware  etc. 
Canal  Co.,  36  Am.  St.  Rep.  808. 

NEGLIGENCE— PROXIMATE  CAUSE— RISKING  LIFE  TO 
SAVE  PROPERTY.— When  tlie  risking  of  one's  life  to  save  prop- 
erty is  not  the  proximate  cause  of  an  injury  caused  thereby:  Berg  v. 
Great  Northern  By.  Co.,  70  Minn.  272,  68  Am.  St  Rep.  524. 
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SHERIFFS— WRONGFUL  ACTS— LIABILITY  OP  SURE- 
TIES.— The  sureties  of  a  sheriff  are  liable  for  his  wrongful  acts 
done  virtute  officii,  but  not  for  those  done  colore  officii.  Acts  done 
virtute  officii  are  such  that,  if  properly  done,  they  create  no  liability, 
but  wliich.  if  neglected,  or  improperly  done,  or  which  involve  an 
abuse  of  discretion,  render  the  officer  and  his  sureties  liable.  Acts 
colore  officii  are  such  as  neither  the  office  nor  the  writ  gives  the 
officer  authority  to  do,  and  for  the  latter  his  sureties  are  not  liable. 

SHERIFFS— LIABILITY  OF  SURETIES  FOR  LEVY  OF 
EXECUTION. — The  illegal  and  oppressive  levy  of  an  execution  upon 
property  subject  thereto  by  a  sheriff,  is  an  official  act  for  which  his 
sureties  are  liable. 

SHERIFFS— WRONGFUL  LEVY  OP  EXECUTION— LIA- 
BILITY OF  SURETIES.— The  levy  of  an  execution  by  a  sheriff 
upon  a  growing  crop  of  fruit,  which  he  forbids  the  owner  to  pick, 
and  which  he  neglects  to  pick  himself,  thus  causing  Its  loss,  is  a 
wrongful  act  for  which  his  sureties  are  liable  in  damages. 
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EXECUTIONS— PROPERTY  SUBJECT  TO.— A  crop  of 
peaches  or  other  fruit  requiring  periodical  expense,  industry,  and 
attention,  in  its  yield,  is  fructus  industriales  and  subject  to  execu- 
tion as  personal  property. 

EXECUTIONS— LEVY  UPON  GROWING  CROP.— In  levy- 
ing an  execution  upon  a  growing  crop,  a  manual  taking  of  posses- 
sion is  not  necessary,  and  a  proper  notification  and  indorsement  on 
the  levy  Is  sufficient 

J.  M.  Munroe  and  J.  P.  Poe,  for  the  appellant. 

D.  R.  Magmder  and  R.  Moss,  for  the  appellee. 

«»  PEARCE,  J.  This  is  a  suit  upon  the  official  bond  of 
Joseph  0.  Fowler  as  sheriff  of  Anne  Arundel  county.  The  decla- 
ration alleges  that  Thomas  H.  Arnold,  on  the  14th  of  May,  1897, 
obtained  judgment  in  the  circuit  court  of  Anne  Arundel  county 
against  Samuel  T.  Wilson,  the  equitable  plaintiff  in  this  case, 
for  the  sum  of  one  hundred  and  forty-eight  dollars  and  twenty- 
nine  cents  and  eight  dollars  and  fifteen  cents  costs  of  suit;  that 
on  August  31, 1897,  a  writ  of  fieri  facias  upon  this  judgment  was 
issued  out  of  the  same  court,  to  the  said  sheriff,  in  virtue  of 
which,  on  the  1st  of  September,  1897,  he  seized  and  took  in  exe- 
cution the  growing  crops  of  com  of  said  Wilson  upon  forty  acres 
of  land,  and  the  growing  peach  crop  of  said  Wilson  on  about 
six  hundred  peach  trees,  said  com  and  peaches  being  of  much 
greater  value  than  was  necessary  to  satisfy  said  judgment  and 
costs;  that  the  sheriff  forbade  the  plaintiff  to  pick,  ship,  or  sell 
the  said  crop  of  peaches,  or  any  part  thereof,  and  failed  and 
neglected  himself  to  pick,  ship,  or  sell,  or  to  provide  for  picking, 
selling,  or  shipping  the  same,  though  said  crop  of  peaches  was 
then  ready  to  pick  and  ship,  and  was  perishable  in  its  nature; 
that  the  sheriff  so  held  said  peach  crop  from  the  1st  to  the  4th 
of  September,  when  he  released  the  levy  thereon,  as  not  neces- 
sary to  protect  the  judgment,  during  which  time  he  suffered 
the  fruit  to  fall  from  the  trees  and  rot  upon  the  ground,  so  that 
the  crop  of  peaches  became  utterly  worthless  and  was  wholly 
lost;  and  that  the  conduct  of  the  sheriff  in  the  execution  of 
the  writ  of  fieri  facias  was  wrongful,  ille'gal,  and  oppressive,  and 
the  plaintiff  was  thereby  greatly  damaged,  and  an  action  had 
accrued  to  him  upon  said  official  bond. 

The  sheriff  and  his  sureties  pleaded  that  the  sheriff  •^^  did 
well  and  faithfully  execute  the  said  office  of  sheriff,  and  did  not 
wrongfully,  illegally,  and  oppressively  execute  the  writ  of  fieri 
facias,  and  issue  was  joined  upon  this  plea.  Without  going  into 
the  details  of  the  testimony,  it  is  sufficient  to  say  that  it  fully 
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sustained  every  averment  of  fact  in  the  declaration.  At  the 
close  of  the  testimony,  the  defendants  offered  a  prayer  that  there 
was  no  evidence  legally  sufficient  to  enable  the  plaintiff  to  re- 
cover under  the  pleadings  and  evidence  in  the  case,  and  the 
verdict  of  the  jury  must  be  for  the  defendants;  and  the  court 
granted  the  prayer,  to  which  ruling  of  the  court  the  plaintiff 
excepted  and  has  brought  up  this  appeal.  The  gravamen  of  this 
declaration  is  the  wrongful,  illegal,  and  oppressive  manner  in 
which  the  sheriff  executed  the  mandate  of  the  writ  of  fieri  facias, 
and  a  question  of  law  as  to  the  liability  of  the  sureties  in  this 
action  is  thus  presented,  which  is  one  of  first  impression  in  this 
court.  In  view  of  the  complete  correspondence  in  this  case  of 
the  allegata  and  probata,  it  would  seem  that  this  question  would 
have  been  better  raised  by  a  demurrer  to  the .  declaration  than 
to  the  evidence,  but  the  defendants  preferred,  for  reasons  doubt- 
less satisfactory  to  them,  to  rest  upon  the  denial  as  presented  by 
their  plea. 

We  were  advised  by  the  argument  of  counsel  that  the  defense 
was  based,  and  the  court  below  rested  its  decision  upon,  the 
opinion  of  this  court  in  State  v.  Brown,  54  Md.  322,  and  it  be- 
comes necessary,  therefore,  to  give  to  that  decision,  and  to  the 
principles  and  authorities  upon  which  it  is  founded,  careful  eon- 
eideration.  That  case  was  a  suit  upon  a  bond  of  a  constable  to 
recover  damages  for  the  taking  of  plaintiff's  property  under  an. 
execution  against  a  third  party.  There  was  a  demurrer  to  the 
declaration  which  was  sustained,  and  this  court  affirmed  the 
judgment  on  the  demurrer,  holding  that  the  taking  of  a 
stranger's  property  under  an  execution  was  not  a  wrong  done  in 
the  discharge  of  the  constable's  official  duty,  and  was  not  within 
the  terms  of  the  contract  entered  into  by  the  sureties.  Whatever 
deductions  may  be  drawn  from  that  decision,  or  from  the  **** 
language  used  in  the  opinion,  there  is  a  marked  distinction  be- 
tween that  case  and  the  present  one.  There,  Chief  Judge  Bar- 
tol  said:  "The  only  question  presented  by  the  appeal  is  whether 
an  action  can  be  maintained  against  a  constable  and  his  sureties 
on  his  official  bond  for  a  trespass  committed  by  him  in  taking 
the  goods  of  the  equitable  plaintiff  on  an  execution  issued 
against  the  property  of  another  person";  whereas,  here,  the  only 
question  is  whether  an  action  can  be  maintained  against  a  sheriff 
and  his  sureties  on  his  official  bond  for  wrongful  and  oppressive 
conduct  in  executing  his  writ,  according  to  the  mandate  there- 
of, upon  the  property  of  the  same  person  against  whom  the  exe- 
cution issued,  and  in  the  taking  of  which  no  trespass  can  be 
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committed.  The  code  prescribes  the  same  condition  for  the  bond 
of  sheriffs  and  constables,  viz.,  "that  he  shall  well  and  faithfully 
execute  the  office  of in county,  in  all  things  ap- 
pertaining thereto,"  and  there  is  no  other  statute  explaining  of 
affecting  the  liability  of  their  sureties.  The  decision  in  State  v. 
Brown,  54  Md.  322,  turned  upon  the  distinction  between  acts 
done  virtute  officii,  and  those  done  colore  officii — ^the  act  com- 
plained of  in  that  case  being  held  to  belong  to  the  latter  class. 
Upon  the  soundness  of  that  distinction  as  there  applied,  courts  of 
high  reputation  and  judges  of  great  distinction  have  differed,  and 
still  differ,  widely.  In  Lanunon  v.  Feusier,  111  TJ.  S.  17,  where  & 
conclusion  was  reached  different  from  that  of  54  Maryland,  many 
of  the  cases  are  cited  and  reviewed.  "When  such  eminent  judges' 
as  Chief  Judge  Green  of  New  Jersey,  Judge  Cowen  of  New  York, 
and  Judge  Ruffin  of  North  Carolina,  are  found  in  accord  with 
the  view  expressed  in  54  Maryland,  and  Chief  Judges  Shaw  of 
Massachusetts,  Tilghman  of  Pennsylvania,  Bronson  of  New 
York,  and  Thurman  of  Ohio,  with  Judge  Miller  of  the  supreme 
court,  are  found  opposed  to  that  view,  it  is  apparent  that  the 
question  is  one  of  much  difficulty.  We  think,  however,  that  the 
view  expressed  by  Judge  Bartol  must  be  admitted  to  be  in  ac- 
cord with  the  principles  announced  in  the  earlier  cases  in  this 
state  where  trespasses  by  sheriffs  have  been  considered,  and  to' 
be  ®**'  supported  by  some  strong  practical  considerations  of  pub- 
lic policy,  and  we  have,  therefore,  no  disposition  to  question  or 
weaken  its  legitimate  authority  in  similar  cases.  So  far  as  the 
liability  of  sureties  rests  in  contract,  as  expressed  in  the  condi- 
tion of  the  obligation,  we  have,  in  the  recent  case  of  State  v. 
Hill  etc.  Co.,  88  Md.  Ill,  emphasized  our  continued  concurrence 
in  the  doctrine  that  such  liability  is  not  to  be  extended  beyond 
the  terms  of  the  obligation.  But  we  do  not  think  the  case  ill 
State  V.  Brown,  54  Md.  322,  can,  by  any  fair  process  of  reason- 
ing, be  made  to  control  the  case  before  us.  In  that  case  the 
court  quotes  with  approval  from  Alcock  v.  Andrews,  2  Esp.  542, 
note,  the  distinction  drawn  by  Lord  Kenyon  "between  wrongful 
acts  by  an  officer  done  virtute  officii  and  such  as  are  done  colore 
officii."  Lord  Kenyon  says:  "The  former  are  where  a  man,  doing 
an  act  within  the  limits  of  his  official  authority,  exercises  that 
authority  improperly,  or  abuses  the  discretion  placed  in  him.  The 
latter  are  where  the  act  complained  of  is  of  such  a  nature  that 
the  office  gives  him  no  authority  to  do  it.  In  the  doing  of  that 
act  he  is  not  considered  an  officer."  Within  the  limits  of  this 
extract,  thus  approved  by  this  court,  we  think,  abundant  war- 
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rant  can  be  found  to  maintain  this  action,  and  this  conclusion, 
we  think,  is  fortified  by  authority.  If  this  be  not  so,  then,  as  waa 
argued  in  this  case,  the  sheriif  is  well  nigh  an  irresponsible  au- 
tocrat, liable,  indeed,  oflScially  for  his  failure  to  perform  some 
positive  duty  enjoined  for  the  benefit  of  the  plaintiff  in  execu- 
tion, but  liable  to  no  one  else  officially  for  any  wrong  he  may 
perpetrate  thereunder  virtute  officii.  Treating  of  the  duties  of  a 
«heriff  in  executing  a  writ.  Judge  Cooley  uses  the  following  lan- 
guage: "A  sheriff's  officer  must  so  execute  writs  intrusted  to  him 
«8  to  do  as  little  damage  as  possible  to  respondent  debtors,  and 
where  it  is  important  to  the  debtor's  business  to  have  the  benefit 
■of  his  exemptions,  the  officer  is  bound  to  act  promptly  in  setting 
them  off  to  him.  In  levying,  an  officer  has  no  right  to  seize  and 
hold  the  whole  of  a  debtor's  property  to  satisfy  a  debt,  which, 
€ven  if  all  exemptions  were  allowed,  would  be  more  than  secured 
*••  by  the  remainder;  and  if  he  thereby  precludes  the  debtor 
from  engaging  in  his  customary  business,  his  action  is  oppressive 
and  unjustifiable.  The  officer  is,  or  should  be,  a  minister  of 
jnstice,  and  not  of  oppression":  Handy  v.  Clippert,  60  Mich. 
355. 

The  application  of  the  above  passage  to  the  case  at  bar  is  not 
less  apparent  than  is  the  sound  common  sense  of  the  doctrine 
which  it  asserts. 

In  Knowlton  y.  Bartleft,  1  Pick.  274,  the  action  was  against 
the  sheriff  for  the  malfeasance  of  his  deputy,  and  the  court  said: 
**An  official  act  does  not  mean  what  the  deputy  might  lawfully 
do;  if  so,  no  action  would  ever  lie  against  the  sheriff  for  the  mis- 
conduct of  his  deputy.'*  That  is  to  say,  if  only  lawful  acts  are 
•official  acts,  then  the  sheriff  is  never  responsible  for  the  acts 
•of  his  deputy,  since  by  a  lawful  act  of  the  deputy  no  one  can 
"be  injured  in  legal  contemplation,  while  for  an  unlawful  act — 
«ince  not  an  official  act — ^the  person  who  is  thereby  in  fact  in- 
jured is  not  permitted  to  sue  the  sheriff.  It  may  be  that  the 
«ame  rule  cannot  safely  be  applied  between  the  sureties  and  the 
•gheriff  as  between  the  sheriff  and  his  deputy^he  and  his  depu- 
iies  being  regarded  in  law  as  one  person — ^but  this  cannot  impair 
ihe  force  of  the  language  employed  by  the  court  to  define  an 
•official  act.  We  find  nothing  in  State  v.  Brown,  54  Md.  323,  in- 
■consistent  with  this  expression  of  the  court  in  1  Pickering.  On 
the  contrary,  we  think  the  language  of  the  opinion,  by  fair  and 
logical  deduction,  entirely  consistent  therewith.  Judge  Bartol 
eays:  *1f  he  commits  an  act,  not  in  the  discharge  of  his  official 
duty,  he  is  personally  liable,  but  his  sureties  cannot  be  held  re- 
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sponsible  therefor;  it  is  not  within  the  terms  of  their  contract.** 
Surely  it  is  a  just  inference  from  the  .above  that  if  he  commits 
a  wrongful  act  in  the  discharge  of  his  official  duty,  his  sureties 
are  responsible,  and  it  is  within  the  terms  of  their  contract. 
Again,  Judge  Bartol  refers  to  the  dissenting  opinion  in  People 
V.  Schuyler,  4  N.  Y.  173,  as  more  satisfactory  in  its  reasoning 
than  the  majority  opinion  in  that  case  by  which  Ex  parte  Reed, 
4  Hill,  572,  was  overruled.  He  also  refers  approvingly  to  the 
reasoning  of  the  able  **''  opinions  rendered  in  State  v.  Conover, 
28  N".  J.  L.  224,  78  Am.  Dec.  54,  which  are  in  accord  with  State 
V.  Brown,  54  Md.  322.  Let  us  see,  then,  how  these  opinions  thus 
commended  will  affect  our  consideration  of  the  case  at  bar.  In 
both  these  cases  the  question  before  the  court  was  precisely  the 
same  as  in  State  v.  Brown,  54  Md.  322.  In  People  v.  Schuyler, 
4  N.  Y.  173,  Judge  Pratt,  who  delivered  the  dissenting  opinion, 
concurred  in  by  two  other  judges,  using  this  language:  "The 
question,  therefore,  in  this  case  is  not  whether  the  sheriff  has 
not  done  some  act  colore  officii  for  which  he  may  be  liable  to  an 
action;  but  the  question  for  our  consideration  is  whether  the 
declaration  shows  any  misconduct  in  his  office,  any  want  of 
fidelity  to  the  trust  reposed  in  him  as  sheriff,  or  any  failure  in  his 
official  duty  as  such  by  which  the  plaintiff  has  suffered  damage. 
The  authorities  recognize  a  principle  or  rule  by  which  the  acts  of 
the  sheriff  fOr  which  his  sureties  may  be  held  liable  can  be  dis- 
tinguished from  those  acts  for  which  they  will  not  be  held  liable. 
The  former  are  termed  acts  done  virtute  officii,  and  the  latter 
colore  officii.  The  distinction  is  this:  Acts  done  virtute  officii 
are  where  they  are  within  the  authority  of  the  officer,  but  in 
doing  them  he  exercises  that  authority  improperly  or  abuses  the 
confidence  which  the  law  reposes  in  him;  whilst  acts  done 
colore  officii  are  where  they  are  of  such  a  nature  that  his  office 
gives  him  no  authority  to  do  them.  This  distinction  is  as  old 
as  the  common  law,  and  has  been  acted  upon  and  recognized  in 

numerous  cases It  is  based  upon  correct  legal  principles 

and  is  supported  by  abundance  of  authority.  In  the  one  case, 
the  inquiry  relates  entirely  to  the  official  conduct  of  the  officer, 
whether  he  has  neglected  any  duty  which  the  law  imposed  upon 
him,  or  whether,  in  doing  any  act  which  the  law  requires  him  to 
do,  he  has  acted  faithfully  and  honestly;  whilst  in  the  other  case, 
his  care,  or  diligence,  or  faithfulness,  is  not  a  subject  of  inquiry 
at  all,  the  inquiry  being  limited  exclusively  to  his  power  or  au- 
thority to  do  the  act.** 
So  in  State  t.  Conover,  88  N.  J.  L.  224,  78  Am.  Dec.  64,  Chief 
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Judge  Green  said:  "The  complaint  against  the  sheriff  is,  not 
that  he  did  not  perform  his  duty,  nor  that  he  performed  it  im- 
properly, but  that  he  acted  beyond  his  duty;  that  he  **^®  did 
an  act  which  neither  his  writ  nor  his  office  authorized  him  to  do, 

and  thereby  became  liable  as  a  tort  feasor If,  on  the 

other  hand,  the  sheriff  had  been  sued  by  the  defendant  in  the 
execution  of  any  abuse  in  the  execution  of  the  writ,  the  conduct 
of  the  sheriff  in  office  would  be  drawn  directly  in  question,  and 
an  absence  of  official  malfeasance  or  misconduct  would  have 
constituted  a  good  defense  to  the  action.'* 

Judge  Haines,  who  delivered  a  concurring  opinion  in  State  v. 
Conover,  28  N.  J.  L.  230,  78  Am.  Dec.  54,  says:  "It  is  a  principle 
long  and  well  established  that  official  acts  are  those  which  are 
done  by  virtue  of  the  office,  such  as,  if  properly  done,  exculpate 
both  the  officer  and  his  sureties  from  responsibility,  but  which, 
if  neglected  or  improperly  done  render  both  liable.  If  the  au- 
thority is  exceeded,  or  the  duty  omitted,  an  a<;tion  may  be  main- 
tained against  the  officer  in  his  official  capacity,  and  his  sureties 
held  responsible.  In  England  no  direct  authority  can  be  found 
upon  the  point,  for  the  reason  that  the  sheriffs  there  are  not  re- 
quired to  enter  into  official  bonds  with  sureties,  but  are  required 
to  be  of  sufficient  freehold  ability  to  meet  the  claims  of  all  par- 
ties injured,  and  are  only  liable  in  suits  against  themselves,  or  to 
amercement  for  neglect  of  duty." 

So  also  in  Governor  v.  Hancock,  2  Ala.  728,  which  holds  with 
State  V.  Brown,  54  Md.  322,  Judge  Goldthwaite  said:  "We  will 
not  say  that  the  sureties  of  a  sheriff  are  not  liable  in  some  cases 
of  malfeasance,  but  in  such  we  think  the  malfeasance  must  in- 
clude a  misfeasance  also;  as,  for  instance,  if  a  sheriff  should 
wantonly  destroy  property  levied  on  by  him,  this  would  be  a 
tortious  act,  but  there  would  likewise  be  a  tortious  omission  of 
his  duty,  which  is  to  keep  the  property  safely."  It  was  upon 
this  view  that  it  was  held  in  Witkowski  v.  Hem,  82  Cal.  604, 
that,  though  a  constable  seized  plaintiff's  property  under  a  proper 
writ,  yet  if  he  so  kept  the  property  while  in  his  custody  as  that 
by  his  carelessness  or  nefi^ligence  it  was  damaged,  he  and  his 
sureties  were  responsible  for  the  nonperformance  of  his  official 
duty. 

"We  think  it  is  clear  upon  principle,  from  this  review  ^^  of 
the  authorities,  that  the  plaintiff's  action  in  the  case  at  bar  is 
ma:intainable  and  that  the  decision  in  St^te  v.  Brown,  54  Md. 
322,  was  not  designed  to  be,  and  cannot  be,  invoked  to  defeat 
his  recovery.     The  act  which  the  sheriff  did  was  the  act  of  levy- 
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ing  upon  the  peach  crop  as  a  chattel  subject  to  execution.  Thia 
act  his  office  authorized,  and  his  writ  commanded.  It  was  con- 
sequently an  official  act,  for  which  he  and  his  sureties  were 
liable.  It  was  argued  in  behalf  of  the  appeUees  that  a  growing 
crop  of  peaches  is  not  the  subject  of  a  levy  under  an  execution, 
and  that  in  levying  thereon  the  sheriff  was  a  trespasser,  and  the 
case  was  thus  brought  within  the  principle  ruled  in  State  v. 
Brown,  54  Md.  322,  but  this  cannot  avail  the  defendants.  It 
was  expressly  held  in  Purner  v.  Piercy,  40  Md.  223, 17  Am.  Hep, 
591,  "that  a  growing  crop  of  peaches,  or  other  fruit  requiring 
periodical  expense,  industry,  and  attention  in  its  yield  and  pro- 
duction, may  be  well  classed  as  fructus  industriales  and  not  sub- 
ject to  the  fourth  section  of  the  statute  of  frauds*';  and  it  is 
settled  upon  satisfactory  authority  that  fructus  industriales  may 
be  taken  in  execution  and  sold.  The  tree  or  plants  are  fructus 
naturales,  the  fruits  are  fructus  industriales:  8  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  313;  Penhallow  v.  Dwight,  7  Mass.  34, 
5  Am.  Dec.  21;  Stambaugh  v.  Yeates,  2  Rawle,  161;  Craddock 
V.  Riddlesbarger,  2  Dana,  307. 

It  was  also  contended  that  even  if  subject  to  levy,  no  valid 
levy  was  in  fact  made;  but  in  levying  upon  growing  crops, 
manual  possession,  concurrent  with  the  making  of  the  levy  is 
impossible,  and  it  is  held  that  proper  notification  to  the  party 
and  indorsement  on  the  levy  is  all  that  is  necessary:  8  Am.  & 
Eng.  Ency.  of  Law,  310;  Barr  v.  Cannon,  69  Iowa,  20. 

We  think  the  circuit  court  was  in  error  in  granting  the  de- 
fendant's prayer,  and  for  this  error  the  judgment  must  be  re- 
versed and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed  with  costs  above  and  below,  and  cause  re- 
manded for  a  new  trial. 


SHERIFFS— LIABILITY  OF  SURETIES  FOR  ACTS  OF.— The 
sureties  on  the  official  bond  of  a  sherlCF  or  constable  are  liable  for  his 
defaults,  with  respect  to  acts  done  or  to  be  done  virtute  officii.  There 
Is  some  conflict  on  the  point  as  to  whether  or  not  they  are  liable  for 
his  acts  done  colore  officii:  Extended  note  to  Commonwealth  v.  Cole, 
4fi  Am.  Dec.  510.  That  a  sheriff  and  his  sureties  are  liable  on  official 
bond  of  such  officer  for  torts  committed  by  him  under  color  of  his 
official  right,  see  Charles  v.  Hasklns,  11  Iowa,  329,  77  Am.  Dec.  148. 

SnERTFFS.- ACTS  DONE  VIRTUTE  OFFICII  are  where  they 
are  within  the  authority  of  the  officer,  but  in  doing  them  he  exer- 
cises that  authority  Improperly  or  abuses  the  confidence  which  the 
law  reposes  In  him:  whilst  acts  done  colore  officii  are  where  they 
are  of  such  a  nature  that  his  office  gives  him  no  authority  to  do 
them :  Monographic  note  to  Commonwealth  v.  Cole,  46  Am.  Dec.  510. 

EXECUTION— CROPS  SUBJECT  TO.— Growing  annnal  crops  are 
, personal  property,  and  subject  to  execution:  Sims  v.  Jones,  64  Neb. 
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769,  69  Am.  St  Rep.  749,  and  note.  That  peaches  growing  on  the 
trees  are  not  such  goods  and  chattels  as  may  be  taken  In  execution 
on  a  fi.  fa.,  see  the  note  to  Norris  t.  Watson.  55  Am.  Dec.  163. 

EXECUTION— LEVY  OP.— That  talcing  possession  of  property  ia 
not  indispensable  in  levying  an  execution,  see  Nighbert  y.  Hornsby, 
100  Tenn.  82,  66  Am.  St.  Bep.  73a 
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Pbtebson  v.  Western  Union  Telbqeaph  Compaht. 

[72  MINNI80TA,  41.] 

LIBEL— TRANSMISSION  BY  TELEGRAPH— PUBLICA- 
TION.— If  a  libelous  telegraphic  message  is  delivered  to  an  operator 
at  one  place,  and  by  him  transmitted  by  sound  over  the  wires  to 
the  operator  at  another  place,  and  by  the  latter  reduced  to  writing 
and  delivered  to  the  addressee,  this  constitutes  a  publication  of  the 
libel. 

NEGLIGENCE  —  EXEMPLARY  DAMAGES.— Mere  negli- 
gence, unless  so  gross  as  to  amount  to  positive  bad  faith.  Is  no 
ground  for  awarding  exemplary  damages. 

NEGLIGENCE  —  EXEMPLARY  DAMAGES.— Mere  negU- 
gence  on  the  part  of  a  telegraph  company  in  allowing  its  operator 
to  transmit  a  libelous  message  is  not  ground  for  exemplsxy  daia* 
ages. 

Ferguson  &  Kneeland,  for  the  appellant. 

S.  L.  Pierce,  for  the  respondent. 

**  MITCHELL,  J.  This  case  was  here  on  a  former  appeal 
(Peterson  v.  Western  Union  Tel.  Co.,  65  Minn.  18),  '*»  the 
opinion  in  which  may  he  referred  to  for  a  full  statement  of  the 
facts.  It  was  there  held  that  the  forwarding  of  the  alleged 
libelous  message  by  the  defendant  over  its  wires  to  its  operator 
at  St.  Paul  constituted  a  publication;  that  the  message  was  on 
its  face  fairly  susceptible  of  a  libelous  meaning;  also  that  the 
evidence  was  sufficient  to  juatify  the  jury  in  finding  that  d^ 
fendant*8  operator  published  or  transmitted  the  message  mali- 
ciously,  and  not  in  good  faith.  If  there  is  any  difference  be- 
tween the  eyidence  on  this  last  point  on  the  first  trial  and  that 
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adduced  on  the  last  trials  the  latter  is  the  stronger  against  the 
defendant. 

The  message  was  delivered  in  writing  to  the  operator  at  New 
Ulm,  and  by  him  transmitted  over  the  wires  to  the  operator  at 
St.  Paul,  to  be  by  him  reduced  to  writing  and  delivered  to  the 
plaintiff,  which  was  done.  The  fact  affirmatively  appears  on 
the  second  trial  that  the  message  was  transmitted  over  the  wires 
by  sound,  and  the  point  is  now  made  that  the  mode  of  communi- 
cation was  oral,  and  not  written,  and  therefore  there  was  no  pub- 
lication of  a  libel;  the  distinction  between  slander  and  libel  be- 
ing that  the  former  is  oral  defamation  by  spoken  words,  while 
the  latter  consists  of  a  publication  by  writing,  printing,  pictures, 
or  other  durable  mode.  The  alleged  materiality  of  the  point  lies 
in  the  facts  that,  as  defendant  claims,  the  words  complained  of 
are  not  actionable  in  themselves  unless  published  in  writing,  and 
that  a  corporation  cannot  be  liable  for  slander. 

This  point  was  not  raised  or  considered  on  the  former  appeal. 
We  are  of  the  opinion  that  it  is  without  merit.  Whether  the 
means  employed  by  the  operator  at  New  "Dim  in  dictating  or 
communicating  the  contents  of  the  message  to  the  operator  in 
St.  Paul  consisted  of  sounds  representing  letters,  or  dots  or 
dashes  representing  the  same  thing,  can  make  no  difference.  In 
either  case,  the  purpose  and  result  would  be  the  same,  viz.,  the 
transmission  and  copying  in  written  form  the  contents  of  the 
written  message  in  the  hands  of  the  operator  in  New  Ulm.  The 
result  was  to  put  the  message  in  the  hands  of  the  St.  Paul 
operator  in  written,  durable  form,  which  he  could  read  and 
understand  as  effectually  as  if  the  original  had  been  placed  in 
his  possession.  Words  communicated  for  such  an  accomplished 
purpose  **have  an  existence  per  se  off  the  tongue." 

■*■*  When  the  means  of  reproducing  the  contents  of  a  writing 
are  by  repeating  its  contents  orally  to  another,  to  enable  him  to 
put  it  into  writing,  and  the  person  to  whom  it  is  repeated  re- 
duces it  to  writing,  the  writing  thus  produced  does  not  depend 
for  its  identification  on  the  oral  utterances  of  the  person  who 
reads  or  repeats,  but  on  the  writing  itself,  which  is  thus  com- 
municated to  the  person  who  reduces  it  to  writing;  and  it  can 
make  no  difference  whether  the  contents  of  the  writing  are  com- 
municated by  sound  over  telegraph  wires  by  one  operator  to 
another  or  by  a  person  in  audible  words  to  an  amanuensis  at  his 
side:  See  Pullman  v.  Hill  [1891],  1  Q.  B.  Div.  524;  McCoombs 
V.  Tuttle,  6  Blackf.  431;  Adams  v.  Lawson,  17  Gratt.  350,  94 
Am.  Dec.  465.     As  long  ago  as  Lamb's  case,  9  Coke,  59a,  it  was 
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held  that  where  one,  knowing  a  writing  to  be  a  libel,  "reads  it 
to  others  that  is  an  unlawful  publication  of  it";  and  in  "The 
Case  De  Libellis  Famosis,"  5  Coke,  *124b,  it  was  held  that  a  "libel 
may  be  published  (1)  verbis  aut  cantilenis,  as  where  it  was  mali- 
ciously repeated  or  sung  in  the  presence  of  others."  It  is  not 
necessary  to  go  as  far  as  this  in  order  to  hold  that  the  facts  in 
the  present  case  constituted  the  publication  of  a  libel. 

2.  There  was  no  evidence  that  the  New  Ulm  operator  was  not 
competent  and  generally  faithful  in  the  discharge  of  his  duties, 
or  that  he  was  ever  guilty  of  any  breach  of  duty,  unless  in  the 
transmission  of  this  message,  and  there  is  no  evidence  that  the 
defendant  had  any  reason,  prior  to  its  transmission,  to  anticipate 
that  he  would  transmit  an  improper  message.  Neither  is  there 
any  evidence  that  the  defendant  ratified  or  approved  of  his 
wrongful  act  (if  it  was  such)  in  transmitting  this  message,  unless 
it  is  the  bare  fact  that  it  subsequently  retained  him  in  its  service. 

Upon  this  state  of  the  evidence,  the  court,  after  instructing 
the  jury  that  if  they  found  that  the  defendant  or  its  agent  was 
actuated  by  malice  in  fact,  and  that  it  ought  to  be  punished, 
further  instructed  them  in  that  connection  as  follows:  'Terhaps 
the  only  fault  that  can  be  charged  against  the  defendant  in  the 
premises  is  that  it  had  and  retained  an  operator  who  would  re- 
ceive and  transmit  such  improper  messages,  or  that  it  did  not 
have  a  rule  prohibiting  the  sending  of  unsigned  messages  libel- 
ous upon  their  face;  and,  if  the  jury  should  be  of  that  opinion, 
they  '^  should  make  the  amount  of  exemplary  damages,  if  any, 
reasonably  proportionate  to  the  degree  of  the  defendant's  fault.** 

It  should  be  stated  in  this  connection  that  the  defendant  had 
a  rule  forbidding  its  operators  from  sending  messages  contain- 
ing profane  or  obscene  language,  but  none  in  regard  to  unsigned 
or  libelous  messages.  "When  the  court  had  completed  his  charge, 
defendant's  counsel  took  the  following  exceptions:  "I  except  to 
that  portion  of  the  general  charge  which  submits  the  question 
of  punitive  damages  to  the  jury;  and  I  especially  except  to  that 
portion  of  the  charge  reading  substantially  as  follows  [the  part 
above  quoted]." 

Then  ensued  the  following  colloquy  between  counsel,  and 
between  the  counsel  and  the  court:  '^r.  Pierce:  If  there  is  an 
exception  to  that  part  of  the  charge,  I  would  consent  to  strike 
that  portion  of  the  charge  out.  Let's  get  that — that  it  might 
be  possibly  construed  to  be  a  recognition  of  the  fact  of  fault, 
I  suppose  that  is  the  point  counsel  makes.  I  just  as  soon,  if 
they  object  to  do  it,  to  have  that  clause  stricken  out.    Mr.  Fer- 
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guson:  I  have  referred  to  that.  If  that  is  stricken  out,  why, 
then,  the  case  should  be  dismissed,  because  there  isn't  any 
other  fault  of  the  company.  Mr.  Pierce:  I  think,  perhaps,  that 
clause  might  be  stricken  out.  Mr.  Ferguson:  I  except  to  it.  If 
you  want  to  strike  it  out,  I  move  to  dismiss.  By  the  Court:  I 
guess  I  won't  strike  it  out.  Mr.  Ferguson:  That  is  the  gist  of 
your  action;  that  is  why  I  except  to  it.  Mr.  Pierce:  Now,  I 
will  ask  counsel,  then,  the  particular  feature  of  that —  What 
is  it  that  you  object  to?  Object  to  the  question  of  submitting 
the  question  of  punitive  damages  at  all,  under  the  evidence  of 
this  case?  Mr.  Ferguson:  I  except  to  this,  which  is  the  only 
specific  point  called  out.  I  don't  think  that  the  question  of 
punitive  damages  should  be  submitted  to  the  jury.  Mr.  Pierce: 
I  might  say  that  it  might  be  modified,  with  the  suggestion  that, 
if  these  facts  might  be  found,  it  is  rather  a  matter  for  the  jury 
to  determine.  By  the  Court:  I  don't  feel  disposed  to  change 
that  at  present." 

We  are  of  the  opinion  that  the  part  of  the  charge  especially 
excepted  to  contains  material  error.  It  may  be  that  it  is  er- 
roneous in  assuming  or  implying  that  the  defendant  was  at  fault 
or  negligent  in  eaxjh  and  all  of  the  matters  mentioned.  But 
that  is  not  its  chief  vice.  The  fatal  error  in  this  part  of  the 
charge  lies  in  the  fact  that,  in  effect  and  substance,  it  amounts 
to  an  instruction  that  the  mere  **  negligence  of  the  defendant 
in  the  respects  mentioned  would  justify  the  jury  in  awarding 
punitive  or  exemplary  damages.  The  defendant's  liability,  if 
any,  rests  upon  the  doctrine  of  respondeat  superior.  If  the  act 
of  the  servant  in  transmitting  the  message  was  wrongful,  the  de- 
fendant is  liable,  whether  it  was  negligent  or  not;  and,  on  the 
other  hand,  if  his  act  was  lawful,  the  defendant  is  not  liable, 
however  negligent  it  may  have  been.  Hence,  the  question  of 
defendant's  negligence  in  the  employment  of  its  operator,  or  in 
the  failure  to  adopt  proper  rules,  was  really  foreign  to  the  issues 
in  the  case. 

Moreover,  mere  negligence,  unless  so  gross  as  to  amount  to 
positive  bad  faith,  is  no  ground  for  awarding  punitive  damages. 
The  liability  of  the  defendant  for  such  damages,  if  the  act  of  the 
agent  was  actuated  by  malice  or  bad  faith,  is  an  entirely  differ- 
ent matter.  It  is  urged  very  strenuously  by  plaintiff's  counsel 
that  defendant  is  not  in  position  to  raise  this  objection,  for  the 
reason  that,  by  what  subsequently  occurred  in  court,  he  put  hi? 
exception  to  the  charge  exclusively  upon  the  ground  that  the 
question  of  exemplary  damages  should  not  have  been  submitted 
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to  the  jury  at  all,  and  that  he  did  not  specifically  call  the  court'ft 
attention  to  the  particular  vice  in  this  part  of  the  charge.  We 
cannot  so  construe  the  colloquy  between  the  court  and  defend- 
ant's counsel. 

Counsel  took  two  entirely  distinct  exceptions:  1.  To  the  sub- 
mission of  the  question  of  exemplary  damages  to  the  jury  at  all* 
and  2.  To  the  part  of  the  charge  which  stated  the  grounds  upon 
which  the  jury  might  award  such  damages;  and  we  cannot  see 
anything  in  what  followed  that  amounted  to  a  waiver  of  either  of 
the  exceptions  or  a  merger  of  the  second  in  the  first.  The  sec- 
ond exception  was  sufficiently  explicit.  Counsel  called  the 
court's  attention  specifically  to  the  particular  part  of  the  charge 
excepted  to,  embodying  it  verbatim  in  his  exception.  We  do 
not  think  he  was  required,  under  the  circumstances,  to  go 
further,  and  explain  to  the  court  the  reasons  why  the  charge 
was  erroneous.  The  error  in  it  was  not  one  of  mere  verbal  inac- 
curacy or  incompleteness  of  statement.  As  it  appears  that  this 
case  has  been  tried  three  times,  it  is  unfortunate  that  error 
should  have  occurred  on  the  trial,  but  the  error  is  so  manifest 
and  80  substantial  that  we  cannot  avoid  granting  '*''  a  new  trial. 
This  renders  it  unnecessary  to  consider  any  of  the  other  points 
discussed  by  counsel. 

Order  reversed. 


LIBEL— TELEGRAM— PUBLICATION.— The  writing  of  a  libel- 
ous telegraphic  message,  and  the  delivery  of  It  to  the  telegraph  com- 
pany for  transmission,  constitute  a  publication  thereof:  Monson  v.- 
Lathrop.  96  Wis.  386,  65  Am.  St.  Kep.  54,  and  note. 

NEGLIGENCE.— EXEMPLARY  DAMAGES  are  not  recoverable 
for  mere  negligence:  Richmond  etc.  R.  R.  Co.  v.  Vance,  93  Ala.  144. 
30  Am.  St.  Rep.  41;  Garrick  v.  Florida  etc.  R.  R.  Co..  53  S.  C.  448. 
69  Am.  St.  Rep.  874;  Spellman  v.  Richmond  etc.  R.  R.  Co.,  85  8.  C. 
475,  28  Am.  St  Rep.  858,  and  monographic  note  thereta 
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[72  MimnsoTA,  105.] 

E.TECTMENT— MISNOMER  OP  PARTY— JUDGMENT  AS 
EVIDENCE.- If.  In  an  action  of  ejectment,  the  plalntlfT  shows  the 
record  title  to  the  property  to  be  In  one  "John  O'Shea,"  a  Judgment 
In  plaintiff's  favor  against  "John  O.  Shea,"  based  on  service  by 
publicntion  and  determining  adverse  claims  in  the  land,  is  not  ad- 
missible in  e\i(lence  to  show  a  link  In  plaintiff's  chain  of  title,  as  It 
cannot  be  presumed  that  "O'Shea"  and  "Shea,"  are  one  and  the 
same  names. 

NAMES— IDEM  SONANS.— "O'Shea"  and  "Shea"  are  not  th* 
same  names  nor  Idem  sonans. 
AM.  8r.  Rbp.,  Vou  LX  V  1.-90 
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TAX  SALES— NOTICE  OF  EXPIRATION  OF  REDEMP- 
TION.— If  a  notice  of  the  expiration  of  time  of  redemption  from  a 
tax  sale  states  that  the  time  in  which  to  redeem  will  expire  on  two 
different  dates,  it  is  uncertain,  ambiguous,  and  void. 

EVIDENCE— SECONDARY  PROOF  OF  WRITING— WANT 
OF  NOTICE  TO  PRODUCE.— If  one  asserts  for  the  first  time  at  the 
trial  that  a  certain  written  instrument  exists,  and  is  in  the  posses- 
sion of  the  opposite  party,  the  former  is  not  allowed  to  prove  its 
contents  by  secondary  evidence  without  havmg  given  any  notice 
to  produce  it,  although  the  opposite  party  denies  that  such  writing 
ever  existed. 

LANDLORD  AND  TENANT— PAROL  PROMISE  TO  PAY 
RENT — ESTOPPEL. — A  parol  promise  by  one  in  possession  of  land 
to  pay  rent  to  one  out  of  possession,  who  has  neither  title  nor  right 
of  possession,  Is  void  for  want  of  consideration,  and  is  not  an  es- 
toppel in  favor  of  a  landlord  as  against  a  tenant. 

C.  P.  Davis  and  T.  Hessian,  for  the  appellant. 

J.  Lind  and  A.  A.  Stone,  for  the  respondent. 

io«  CANTY,  J.  This  is  an  action  of  ejectment.  On  the 
trial  the  court  ordered  a  verdict  for  defendant,  and,  from  an 
order  denying  a  new  trial,  plaintiff  appeals. 

1.  Plaintiff  offered  in  evidence  a  patent  from  the  United 
States  to  one  "John  O'Shea,"  and  the  judgment  and  judgment- 
roll  in  an  action  brought  by  plaintiff  to  determine  adverse 
claims  to  the  property  in  question.  The  court  refused  to  receive 
the  evidence,  and  this  is  assigned  as  error. 

The  defendants  named  in  the  summons  in  that  action  are 
"John  0.  Shea  and  also  all  other  persons  or  parties  unknown," 
et  cetera.  The  only  service  obtained  was  by  publication,  and 
the  names  of  the  defendants  appear  in  the  same  form  in  the 
printed  copy  of  the  summons  and  notice  of  lis  pendens  con- 
tained in  the  proof  of  publication.  In  the  judgment  and  order 
for  judgment  the  name  is  written  "John  0  Shea,"  which  is  in 
the  same  form  except  that  the  period  is  omitted  after  the  "0." 
In  our  opinion,  it  cannot  be  presumed  that  "John  O'Shea," 
named  in  the  patent,  is  the  same  person  as  "John  0.  Shea," 
named  in  the  summons  and  proof  of  service  thereof  in  that  ac- 
tion. "O'Shea"  and  "Shea"  are  not  the  same  name.  The  per- 
son on  whom  the  summons  was  to  be  served  by  constructive  ser- 
vice was  selected  from  all  other  persons  in  the  world  by  the  name 
alone,  and  that  name  was  "Shea."  Thus,  it  does  not  appear  that 
the  judgment  is  against  the  person  named  in  the  patent.  There- 
fore, the  judgment  did  not  constitute  a  link  in  a  chain  of  title  to 
plaintiff.  Plaintiff  did  not  connect  himself  with  the  patent, 
and  the  court  did  not  err  in  rejecting  the  evidence. 

2.  We  are  also  of  the  opinion  that  the  court  did  not  err  in 
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rejecting  the  proof  offered  to  show  that  plaintiff  had  become  the 
owner  of  the  land  by  reason  of  two  tax  sales  (each  under  a  tax 
judgment)  and  the  notice  of  expiration  of  the  time  to  redeem 
under  each  sale.  ^^"^  Each  notice  states  two  dates  on  which 
the  time  to  redeem  will  expire,  and  is,  in  our  opinion,  so  uncer- 
tain and  ambiguous  that  it  is  void.  One  of  these  notices  is,  so 
far  as  here  material,  in  the  following  form:  **You  are  hereby 
notified  that  pursuant  to  the  tax  judgment  entered  in  the  dis- 
trict court  in  the  county  of  Nicollet,  state  of  Minnesota,  on  the 
twenty-first  day  of  March,  1888,  the  land  hereinabove  described, 
assessed  in  your  name,  was  sold  for  tax  of  1886  on  the  seventh 
day  of  May,  1888,  and  that  the  time  of  redemption  from  said 
sale  allowed  by  law  will  expire  on  the  seventh  day  of  May,  1891, 
or  sixty  days  after  service  of  this  notice." 

The  notice  was  served  January  3,  1891.  It  will  be  observed 
that  sixty  days  from  that  date  was  March  4th.  Then  the  notice 
stated  that  the  time  to  redeem  would  expire  on  March  4,  1891, 
or  on  May  7,  1891.  This  case  cannot  be  distinguished  in  prin- 
ciple from  Peterson  v.  Mast,  61  Minn.  118.  There  the  date 
sixty  days  from  the  date  of  the  notice  fell  after  the  other  speci- 
fied date  of  expiration  of  redemption.  The  notice  here  in  ques- 
tion recited  the  time  when  the  sale  was  made. 

Appellant  contends  that  everyone  is  presumed  to  know  the 
law;  that  anyone  knowing  the  law  will  understand  that  the  time 
to  redeem  will  expire  three  years  from  the  date  of  sale;  and, 
therefore,  there  is  in  law  no  ambiguity  or  uncertainty  in  the 
notice.  In  our  opinion,  the  legislature  intended  to  require  a 
notice  in  fact,  not  one  which  can  be  upheld  only  by  reason  of 
some  legal  fiction,  one  which  can  be  understood  only  by  refer- 
ence to  the  statute:  See  State  v.  Halden,  62  Minn.  246.  The 
other  notice  of  expiration  is  tainted  with  the  same  vice,  and  is 
also  void. 

3.  Plaintiff  claimed  on  the  trial  that  in  July,  1881,  he  made 
a  written  lease  of  the  premises  in  question  to  defendant;  that 
the  lease  was  signed  by  both  parties,  and  was  at  the  time  of  the 
trial  in  the  possession  of  defendant.  Without  having  served  on 
defendant  any  notice  to  produce  it,  plaintiff  offered  secondary 
evidence  of  its  contents.  Defendant  objected,  and  denied  that 
any  such  lease  was  ever  made.  The  objection  was  sustained, 
and  this  is  assigned  as  error. 

Appellant  contends  that,  because  defendant  denied  that  the 
*®*  lease  ever  existed,  no  notice  to  produce  it  was  necessary; 
that  it  sufiiciently  appears  that  a  notice  to  produce  it  would  be 
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useless,  and  therefore  it  may  be  dispensed  with.  If  defendant 
had  admitted  the  loss  of  the  written  instrument,  that  would  ex- 
cuse notice  to  produce  it:  Wood's  Practice  Evidence,  28,  sec.  11. 
But,  in  our  opinion,  the  case  is  very  different  where  the  defend- 
ant denies  that  the  instrument  had  ever  existed.  Such  a  com- 
plete and  total  denial  ought  not  to  dispense  with  anything  re- 
quired of  plaintiff.  The  amount  of  proof  required  of  the  one 
party  cannot  be  less  because  the  denial  of  the  other  party  is  as 
absolute  and  complete  as  it  is  possible  for  it  to  be.  To  allow  the 
one  party  to  assert  for  the  first  time  on  the  trial  that  a  certain 
written  instrument  existed  and  was  in  the  possession  of  the  op- 
posite party,  and,  because  the  latter  denied  that  it  ever  existed, 
allow  the  former  to  prove  the  contents  of  the  alleged  instru- 
ment, without  having  given  any  notice  to  produce  it,  would 
open  the  door  for  perjury  and  surprise.  In  our  opinion,  the 
court  ruled  correctly. 

4,  There  was  also  some  evidence  introduced  by  plaintiff  tend- 
ing to  prove  that,  shortly  before  the  time  the  alleged  written 
lease  was  made,  there  was  an  oral  agreement  between  the  par- 
ties by  which  plaintiff  leased  the  premises  to  defendant.  The 
evidence  shows  conclusively  that  defendant  was  in  possession 
at  the  time  of  this  alleged  oral  leasing,  and  had  been  for  many 
years  prior  thereto.  Plaintiff  had  no  title  or  right  to  possession. 
A  parol  promise  by  one  in  possession  to  pay  rent  to  one  out  of 
possession,  who  had  neither  title  nor  right  of  possession,  is  void 
for  want  of  consideration:  Fuller  v.  Sweet,  30  Mich.  237,  18  Am. 
Rep.  122,  and  cases  cited. 

This  disposes  of  the  case,  and  the  order  appealed  from  is  af- 
firmed. 


NAMES— IDEM  'SONANS.— The  principle  of  Idem  sonans  Is  in 
general  applicable  to  names  similarly  pronounced,  but  does  not  ap- 
ply to  the  entry  of  the  defendant's  name  on  the  judgrment  docket, 
wiiere  the  name  is  differently  spelled:  Hell's  Appeal,  40  Pa.  St  453, 
80  Am.  Dec.  o90. 

TAX  SALES.— IP  THE  NOTICE  OF  THE  TIME  when  the  right 
to  redeem  expires  specifies  the  wrong  day,  it  is  void,  and  no  valid 
deed  can  issue  thereon:  Gage  v.  Davis,  129  111.  236,  16  Am.  St.  Rep. 
2G0,  and  note.  In  Kansas,  however,  it  was  held  that  a  notice  to  re- 
deem land  sold  for  delinquent  taxes  which  gives  the  date  of  sale, 
from  which  the  expiration  of  the  time  for  redemption  may  be  com- 
puted, is  not  invalid  for  uncertainty  or  indefiniteness  In  fixing  the 
final  day  for  redemption:  Hicks  v.  Nelson,  45  Kan.  47,  23  Am.  St. 
Rep.  709.  and  note. 

EVIDENCE.— SECONDARY  EVIDENCE  of  a  written  agreement 
may  be  received  where  it  is  in  the  possession  of  the  adverse  party, 
who  withholds  it  at  tlie  trial  after  notice  to  produce  the  original  has 
been  served.    The  notice  to  produce  the  original  may  be  given  either 
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to  the  adverse  party  or  to  his  attorney:  Bishop  v.  American  Preserr- 
ers'  Co.,  157  111.  284,  48  Am,  St.  Rep.  317,  and  note;  Liumbert  ▼. 
Wocdard,  144  Ind.  335,  55  Am.  St.  Rep.  175. 

LANDLORD  AND  TENANT— ESTOPPEL.— A  lessor  having  no 
Interest,  title,  possession,  or  right  of  possession,  cannot  malse  a  valid 
lease  to  another  in  possession,  and  the  doctrine  of  estoppel  is  wholly 
inapplicable  to  such  a  lease:  Uall  v.  Beuner,  1  Penr.  &  W.  402,  21 
Am.  Dec.  394.  Tenancy  is  the  result  of  a  contract  between  the  land- 
lord and  the  tenant,  by  which  the  latter  admits  the  lessor's  title, 
and  he  and  his  privies  are  estopped,  while  continuing  in  possession, 
to  dispute  such  title;  but  it  is  the  contract,  followed  by  possession, 
that  creates  the  estoppel;  possession  without  the  contract  will  not: 
Shew  y.  Call,  119  N.  0.  450,  56  Am.  St  Rep.  678. 


Jordahl  v.  Berey. 

[72  MINMK80TA,  119.] 

JUDGMENTS— RES  JUDICATA.— A  Judgment  by  default  In 
favor  of  a  physician  for  professional  services  is  not  a  bar  to  an  ac- 
tion against  him  for  malpractice  in  the  performance  of  such  services. 

A.  J.  Daley,  for  the  appellants. 

L.  S.  Nelson,  for  the  respondent. 

lao  MITCHELL,  J.  This  was  an  action  to  recover  five  thon- 
Band  dollars'  damages  for  malpractice  by  the  defendants  in  the 
performance  for  plaintiff  of  professional  services  as  physicians 
and  surgeons.  After  the  action  was  commenced  and  at  issue, 
each  of  the  defendants  brought  an  action  against  the  plaintiff, 
in  justice's  court,  to  recover  the  value  of  his  services,  alleged  in 
one  case  to  be  some  twenty-two  dollars,  and  in  the  other  seven 
dollars.  The  present  plaintiff  neither  answered  nor  appeared 
in  those  actions,  and  the  present  defendants,  respectively,  re- 
covered judgment  for  the  full  amounts  claimed.  They  then  set 
np  these  judgments,  by  supplemental  answers,  as  a  bar  or  es- 
toppel to  plaintiff's  recovery  in  this  action.  The  plaintiff  de- 
murred on  the  ground  that  the  answers  did  not  state  facts  con- 
stituting a  defense.  From  an  order  sustaining  the  demurrerg, 
the  defendants  appealed. 

While  the  doctrine  of  estoppel  by  a  former  adjudication  is  as 
old  as  the  law,  few  questions  have  given  rise  of  late  years  to  more 
discussion  **^  and  conflict  of  opinion  than  the  applicability  of 
the  doctrine  to  a  state  of  facts  the  same  or  similar  to  that  pre- 
sented by  this  case. 

In  Bellinger  v.  Craigue,  31  Barb.  534,  Gates  t.  Preston,  41 
N.  Y.  113,  and  Blair  v.  Bartlett,  75  K  Y.  150,  31  Am.  Rep.  455, 
it  was  held  that  a  judgment  in  justice's  court  in  favor  of  a  sor- 
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geon  for  professional  services  was  a  bar  to  any  action  against 
him  for  malpractice  in  the  performance  of  such  services.  In  the 
first  and  last  of  these  cases  the  defendants  appeared  and  an- 
swered, but  afterward  withdrew  their  answers.  In  the  other 
the  defendant  did  not  answer,  but  consented  in  writing  to  the 
entry  of  the  judgment.  We  do  not  refer  to  this  as  distinguish- 
ing in  principle  those  cases  from  the  present,  but  it  may  have 
h;;cl  some  influence  upon  their  decision:  See  Bascom  v.  Manning, 
52  N.  H.  132.  Neither  do  we  lay  any  stress  on  the  fact  that 
an  action  for  services  is  brought  in  justice's  court,  except  so  far 
as  it  illustrates  the  inconvenience  and  practical  injustice  of  what 
we  may  call  the  New  York  doctrine.  In  Dunham  v.  Bower,  77 
N.  Y.  76,  33  Am.  Eep.  570,  the  court  applied  the  same  rule  to  a 
state  of  facts  not  differing  in  principle. 

A  directly  opposite  conclusion  was  arrived  at  upon  the  same 
state  of  facts  in  Eessequie  v.  Byers,  52  Wis.  650,  38  Am.  Eep. 
775;  Lawson  v.  Conaway,  37  W.  Va.  159,  38  Am.  St.  Eep.  17, 
Goble  V.  Dillon,  86  Ind.  327,  44  Am.  Eep.  308,  and  Sykes  v. 
Bonner,  1  Cin.  Eep.  464,  in  most  of  which  cases  the  courts  re- 
viewed the  New  York  cases  and  refused  to  follow  them. 

This  conflict  of  opinion  among  the  courts  gave  rise  to  an  ex- 
tended and  somewhat  energetic  dispute  among  text-writers. 
Mr.  Bigelow  discusses  the  subject  at  some  length,  and  earnestly 
insists  that  the  New  York  doctrine  is  wrong:  Bigelow  on  Estop- 
pel, 5th  ed.,  174  et  seq.  Mr.  Van  Fleet  takes  the  same  side  of 
the  question:  Van  Fleet  on  Former  Adjudication,  sec.  168  et 
seq.  Mr.  Black,  while  not  discussing  the  matter  at  any  great 
length,  indorses  the  doctrine  opposed  to  that  of  New  York,  &a 
being  much  better  supported  by  legal  reason,  and  the  best  con- 
siderations of  convenience  and  justice:  2  Black  on  Judgments, 
sec.  769.  Mr.  Browne,  in  his  note  to  Eessequie  v.  Byers,  in  38 
Am.  Eep.  778,  says  of  the  New  York  doctrine  that,  while  un- 
questionably right  in  theory,  it  may  well  be  doubted  whether 
it  is  convenient  or  safe  in  practice;  that  such  estoppels  are  *** 
odious  at  best,  and  are  founded  on  a  technicality,  and  probably 
promote  more  injustice  than  they  prevent. 

On  the  other  side,  Mr.  Herman  urges  with  great  earnestness 
that  the  New  York  doctrine  is  sound,  and  that  the  courts  which 
have  come  to  an  opposite  conclusion  violate  every  principle  upon 
which  the  doctrine  of  res  adjudicata  is  founded:  Herman  on  Es- 
toppel, sec.  231  et  seq.  We  do  not  find  that  Mr.  Freeman,  in 
his  work  on  Judgments,  anywhere  discusses  this  precise  question; 
but  in  view  of  the   fact  that,  in    support  of  certain    general 
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propositions  laid  down  in  his  text,  he  cites  the  New  York  cases 
without  any  intimation  of  disapproval,  it  may  perhaps  be  in- 
ferred that  he  approves  of  their  doctrine:  See  Freeman  on  Judg- 
ments, sec.  282. 

On  this  state  of  the  authorities,  we  feel  at  liberty  to  adopt 
whichever  rule  (permissible  on  principle)  we  think  the  safest, 
most  convenient,  and  equitable  in  practice;  keeping  in  mind 
that  it  is  more  important  to  work  practical  justice  than  to  pre- 
serve the  logical  symmetry  of  a  rule,  provided  this  can  be  done 
without  destroying  all  rules,  and  leaving  the  law  on  the  subject 
all  at  sea. 

The  foundation  principle  upon  which  the  doctrine  of  res  ad- 
judicata  rests  is,  that  parties  ought  not  to  be  permitted  to  liti- 
gate the  same  issue  more  than  once;  that,  when  a  right  or  fact 
has  been  judicially  tried  and  determined  by  a  court  of  compe- 
tent jurisdiction,  the  judgment  thereon,  so  long  as  it  remains 
unreversed,  sh^ll  be  conclusive  upon  the  parties,  and  those  in 
privity  with  them  in  law  or  estate.  Rightly  understood,  no 
doctrine  of  the  law  is  more  in  accord  with  justice  and  public 
policy.  The  difficulty  which  has  always  confronted  the  courts 
is  to  determine  the  extent  of  the  application  of  that  doctrine. 
Where  an  issue  has  been  actually  litigated  and  determined  on  its 
merits,  there  can  be  no  doubt,  upon  either  reason  or  authority, 
that  the  judgment  is,  as  between  the  parties  and  their  privies, 
conclusive  in  relation  to  that  point  in  any  other  suit,  though 
the  purpose  and  subject  matter  of  the  two  suits  be  different. 
The  difficulty  is  to  determine  what  points  were  in  issue  and  de- 
termined by  the  judgment,  or,  rather,  what  issues  were  neces- 
sarily involved  in  the  judgment,  although  not  directly  and  ex- 
pressly made  and  litigated. 

The  American  authorities  seem  to  have  generally  gone  some- 
what "*  further  in  applying  the  doctrine  of  res  adjudicata  in 
that  respect  than  the  English  courts,  whose  general  tendency 
is  to  confine  the  estoppel  of  a  judgment  to  matters  actually  dis- 
puted. 

Looking  at  the  subject  from  a  practical  standpoint,  there  is 
certainly  great  danger  of  working  injustice,  unless  great  caution 
is  used,  in  holding  that  a  judgment  is  an  estoppel  upon  a  certain 
point,  on  the  ground  that  it  was  necessarily  involved  in  the  judg- 
ment, although  the  issue  was  not  expressly  tendered  and  liti- 
gated. Frequently,  one  learned  in  the  law  can  reason  out,  to 
his  satisfaction,  that  a  particular  point  was  necessarily  involved 
in  a  judgment,  when  such  a  thing  would  never  occur  to  the  ordi- 
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nary  lajrman.  The  present  case  is  an  illustration  of  the  fact. 
"Whatever  conclusion  hard  logic  would  require,  every  one  knows 
that,  as  a  matter  of  fact,  the  question  of  defendants'  malprac- 
tice was  not  determined  in  their  suits  for  services,  and  that  the 
judgments  were  in  fact  for  the  value  of  the  services,  irrespec- 
tive of,  and  disconnected  from,  any  claim  for  malpractice. 

The  inconvenience  of  the  New  York  rule,  and  its  liability  to 
work  injustice,  is  further  illustrated  by  the  present  case.  It 
furnishes  an  opportunity  to  create  an  estoppel  by  what  may  not 
unfairly  be  called  a  snap  judgment.  It  is,  perhaps,  not  unchari- 
table to  surmise  that  this  may  have  been  the  very  object  of  de- 
fendants in  bringing  their  actions  in  justice  court.  But,  this 
Aside,  if  plaintiff  had  appeared  and  defended  those  actions,  he 
would  have  been  put  to  the  alternative  of  alleging  the  malprac- 
tice as  a  mere  defense,  or  of  setting  it  up  as  a  cross  claim.  In 
either  case  the  judgment  would  be  a  bar  or  estoppel  on  that  is- 
sue. If  he  had  adopted  the  latter  course,  he  could  only  have  re- 
covered one  hundred  dollars,  the  limit  of  the  justice's  jurisdic- 
tion, and  could  never  have  recovered  any  more  in  another  suit, 
l>ecause  he  would  not  be  allowed  to  split  a  single  cause  of  ac- 
tion. On  the  other  hand,  had  he  set  up  the  malpractice  merely 
as  a  defense,  and  the  claims  of  the  defendants  for  services  were 
less  than  fifteen  dollars,  the  issue,  involving  a  claim  of  five 
thousand  dollars,  would  have  been  conclusively  determined  by 
the  judgment  of  the  justice,  from  which  neither  party  could 
appeal  on  facts.  We  concede  that  such  considerations  are  not, 
in  themselves,  of  any  force,  except  as  illustrating  the  inconven- 
ience of  such  a  rule;  but  where  it  is  open  to  the  -^^^  court,  upon 
principle,  to  choose  between  two  rules,  they  are  entitled  to 
weight. 

After  starting  out  with  the  conceded  proposition  that  a  judg- 
ment is  conclusive  of  every  fact  necessary  to  uphold  it,  whether 
the  final  determination  is  the  result  of  litigation,  or  of  a  default 
of  one  of  the  parties,  the  reasoning  of  those  who  advocate  the 
New  York  doctrine  may  be  all  summed  up  as  follows:  If  the 
services  were  of  value,  they  could  not  have  been  useless;  and, 
if  of  use,  they  could  not  have  been  harmful;  and,  if  not  harm- 
ful, there  could  not  have  been  malpractice  in  the  performance 
of  them;  therefore  a  judgment  that  the  services  were  of  value 
necessarily  involved  a  determination  that  they  were  properly 
performed;  and  that  such  an  adjudication  is  necessarily  incon- 
sistent with  the  existence  of  a  claim  by  the  patient  for  damages 
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for  malpractice  in  their  performance:  See  Blair  v.  Bartlett,'  75 
N.  Y.  150,  31  Am.  Rep.  455,  and  Dunham  v.  Bower,  77  N.  Y.  76, 
33  Am.  Rep.  570. 

We  cannot  avoid  feeling  that  this  line  of  reasoning  is  more 
technical  and  theoretical  than  practical.  And,  even  if  techni- 
cally sound,  the  doctrine  of  many  of  the  adjudicated  cases  cer- 
tainly does  not  conform  to  it,  as  is  illustrated  in  numerous  suits 
between  vendor  and  vendee  and  employer  and  employ^.  The 
decisions  are  too  numerous  to  require  citation,  to  the  effect  that 
in  the  case  of  a  sale  of  personal  property,  with  a  warranty  of  its 
quality,  a  judgment  in. favor  of  the  vendor  for  the  purchase 
money  (the  breach  of  warranty  not  having  been  interposed  by 
way  of  defense  or  counter  claim)  is  no  bar  to  an  action  by  the 
vendor  for  damages  for  breach  of  the  warranty.  We  fail  to  see 
why  the  reasoning  adopted  in  favor  of  the  New  York  doctrine  is 
not  equally  applicable  to  such  a  case;  for,  if  the  property  was 
not  as  warranted,  the  contract  was  broken,  and  the  vendor  was 
never  entitled  to  the  full  purchase  price.  It  is  no  sufficient  an- 
swer to  say  that  the  warranty  was  itself  a  contract  collateral  to 
the  contract  of  sale.  There  is  but  om  contract,  and  the  war- 
ranty is  one  of  its  terms,  and  not  a  separate  and  independent 
contract:  Thompson  v.  Libby,  34  Minn.  374. 

There  are  also  numerous  cases  holding  that  a  recovery  by  an 
employ^  on  a  complaint  for  services  rendered  will  not  estop  the 
defendant  employer  from  recovering  damages  sustained  by  him 
through  *^*  the  negligent  or  unskillful  performance  of  such 
services;  such  negligent  acts  not  having  been  set  up  or  litigated 
in  the  action  for  the  services.  The  following  are  a  few  of  the 
many  cases  which  might  be  cited  to  that  effect:  ilondel  v.  Steel, 
8  Mees.  &  W.  858;  Rigge  v.  Burbidge,  15  Mees.  &  W.  598;  Davis 
V.  Hedges,  L.  R.  6  Q.  B.  687;  Davenport  v.  Hubbard,  46  Vt.  200, 
14  Am.  Rep.  620;  Mimnaugh  v.  Partlin,  67  Mich.  391;  Robin- 
son V.  Crowninshield,  1  N.  H.  76.  Mr.  Freeman  himself  lays 
down  this  doctrine,  and  cites  some  of  those  cases  in  its  support: 
Freeman  on  Judgments,  sec.  282. 

In  Schwinger  v.  Raymond,  83  K  Y.  192,  38  Am.  Rep.  415, 
the  New  York  court  of  appeals  held  the  same  thing.  It  is  true, 
the  court  attempted  to  distinguish  that  case  from  Dunham  v. 
Bower,  77  N.  Y.  76,  33  Am.  Rep.  570,  on  the  ground  that  in  the 
latter  the  carrier  had  never  performed  his  contract  by  transport- 
ing and  delivering  the  goods,  which  were  wholly  destroyed  en 
route,  while  in  the  former  the  carrier  had  performed  by  trans- 
porting and  delivering  the  goods,  which  were  only  damaged  en 
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route.  But  it  is  respectfully  suggested  that  the  distinction  is 
untenable  on  principle.  In  both  cases  the  contract  was  safely 
to  carry  and  deliver  the  property,  and  in  neither  was  the  contract 
performed.     The  difference  in  breach  was  one  of  degree  merely. 

The  reasoning  adopted  in  support  of  the  New  York  doctrine 
is  equally  applicable  to  all  these  eases;  for  it  could  be  argued 
that  an  adjudication  that  the  employe  was  entitled  to  recover  for 
his  services  necessarily  implied  that  he  had  performed  them 
properly,  and  according  to  the  contract,  which  would  be  incon- 
sistent with  the  existence  of  a  claim  in  favor  of  the  employer  for 
damages  for  the  improper  or  negligent  performance  of  the  ser- 
vices. 

The  reasoning  usually  adopted  in  opposition  to  the  New  York 
doctrine  is  substantially  as  follows:  That  negligence  or  want  of 
skill  in  the  performance  of  services,  resulting  in  damages  to  the 
employer,  creates  an  affirmative  cause  of  action  in  his  favor  the 
moment  the  negligent  or  unskillful  act  is  committed;  that  this 
cause  of  action,  like  every  other  one,  carries  with  it  the  right  of 
the  party  to  sue  on  it  and  put  it  into  judgment  in  his  own  way; 
that  one  cause  of  action  cannot,  in  and  of  itself,  when  merged 
in  judgment,  carry  with  it  another  cause  of  action,  however 
closely  the  two  may  be  connected;  that,  where  a  defendant  has 
a  cross-claim,  *^*  he  may  set  it  up  as  a  defense  or  counterclaim, 
but  is  not  bound  to  do  so,  although  the  two  causes  of  action 
grow  out  of  the  same  contract. 

It  would  be  impracticable,  as  well  as  unsafe,  to  define  the  pre- 
cise limits  of  this  doctrine,  or  to  lay  down  any  rule  of  universal 
application;  but,  as  applied  to  the  present  case  (which  was  one 
in  tort,  arising  on  contract),  and  others  strictly  analogous,  we 
have  concluded  that  this  doctrine  is  permissible  on  principle, 
and  much  the  safer,  more  convenient,  and  more  equitable  in 
practice. 

Order  affirmed. 


JUDGMENT— RES  .JUDICATA.— A  physician  sued  for  services. 

In  a  jiistice's  court;  the  defendant  answered,  but  withdrew  his  an- 
swer, and  the  plaintiff  got  judgment  without  contest.  Held,  a  bar  to 
a  subsequent  action  by  the  defendant  against  the  physician  for  mal- 
practice in  rendering  those  services:  Blair  v.  Bartlett,  75  N.  Y.  150, 
31  Am.  Rep.  455.  But  where  the  defendant  contracted  to  do  a  piece 
of  worli  for  the  plaintiff  by  a  certain  time  for  a  fixed  price,  and  he 
sued  the  plaintiff  for  the  price  and  recovered  judgment  by  default, 
it  was  held  that  such  judgment  was  no  bar  to  an  action  by  the 
plaintiff  against  the  defendant  to  recover  damages  for  failing  to 
complete  the  work  within  the  time  fixed:  Davenport  v.  Hubbard, 
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46  Yt  200,  14  Am.  Bep.  620.    See,  further,  Talbott  T.  Barber,  11 
Ino.  App.  1,  54  Am.  St  liep.  401. 


Jenson  v.  Great  Northern  Railway  Company. 

(72  MINNISOTI.,  175.] 

MASTER  AND  SERVANT— ASSUMPTION  OP  RISKS.— 
While  a  servant  impliedly  assumes  the  risk  of  negligence  by  his  fel- 
low-servants, yet  he  does  not  assume  any  rislt  on  account  of  the 
negligence  of  his  master  which  is  unltnown  to  him;  and  where  the 
negligence  of  the  latter  in  retaining  an  Incompetent  or  careless  ser- 
vant combines  with  the  negligence  of  such  servant,  and  the  two  con- 
tribute to  the  injury  of  another  servant,  the  master  is  liable. 

MASTER  AND  SERVANT— ASSUMPTION  OP  RISKS- 
NEGLIGENCE. — ^The  rule  that  a  servant  impliedly  assumes  the 
rislj  of  negligence  by  his  fellow-servants  has  no  application  to  a 
case  where  the  master  is  negligent  in  employing  or  retaining  in  his 
service  an  incompetent  or  careless  servant,  who  by  his  negligence 
injures  another  servant,  having  no  notice  of  such  incompetency  or 
carelessness.  In  such  case,  the  master  is  liable  for  the  act  of  the 
servant  whom  he  negligently  retains. 

MASTER  AND  SERVANT— NEGLIGENCE— SUFFICIENCY 
OF  COMPLAINT. — In  an  action  to  recover  for  personal  injury 
caused  by  negligence,  a  complaint  to  the  effect  that  the  plaintiff  was 
injured  while  in  the  service  of  the  defendant,  by  his  incompetent 
and  careless  fellow-servant,  whom  the  defendant  then  knew  to  bo 
such,  but  the  plaintiff  did  not,  carelessly  and  negligently  causing 
an  ax  to  fall  upon  him  while  each  was  in  the  line  of  his  employ- 
ment, states  a  cause  of  action. 

H.  Steenerson  and  W.  E.  Eowe,  for  the  appellant. 

C.  Wellington  and  W.  R.  Begg,  for  the  respondent. 

iTO  START,  C.  J.  Appeal  hy  plaintifE  from  an  order  sus- 
taining a  demurrer  to  his  complaint. 

The  complaint  alleges:  That  the  defendant,  in  the  month  of 
January,  1896,  waa  engaged  in  the  work  of  constructing  an  ice 
break,  made  of  piles,  for  the  protection  of  its  bridge  across  the 
Red  River  of  the  North  at  Moorhead.  That  the  plaintiff,  who 
was  one  of  a  crew  of  six  or  eight  men  under  the  charge  of  a  fore- 
man, was  at  work  on  a  lower  cross  girder  connecting  the  piles, 
when  the  defendant,  by  its  foreman,  carelessly  and  negligently 
directed  another  workman  belonging  to  the  crew  to  go,  with  hi» 
tools,  consisting  of  axes,  saws,  and  augers,  upon  a  loose  plank  or 
staging  above  the  plaintiff,  and  fasten  the  girders  along  the  up- 
per end  of  the  piles,  thereby  rendering  the  place  where  the 
plaintiff  was  then  working  dangerous.  That  the  defendant 
thereby,  then  and  there,  carelessly,  negligently,  and  unmindful 
of  its  duties  to  the  plaintiff,  caused  a  certain  band  ax  to  fall  and 
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injure  the  plaintiff.  "That  the  workman  so  placed  and  set  to 
work  over  the  place  where  the  plaintiff  was  working  was  an  in- 
competent and  careless  workman,  and  so  known  to  be  by  the  de- 
fendant at  that  time,  and  was  unknown  to  this  plaintiff;  and 
said  workman,  while  so  engaged,  carelessly  and  negligently 
caused  an  ax  lying  loose  upon  the  staging  as  aforesaid  to  fall 
down  upon  the  plaintiff's  head,  and  the  plaintiff  was  thereby 
seriously  wounded,  and  cut  in  his  head,  and  his  skull  fractured." 

If  this  complaint  states  a  cause  of  action,  it  is  only  because  it 
alleges  that  the  plaintiff's  fellow  workman  who  carelessly 
dropped  the  ax  which  injured  him  was  incompetent  and  careless, 
and  that  the  defendant,  knowing  it,  retained  him  in  its  service. 
This  is  so  for  the  reason  that  the  act  of  the  foreman,  whether  he 
is  to  be  regarded  £i8  a  vice-principal  or  otherwise,  in  directing  the 
plaintiff's  fellow  workman  to  work  with  his  tools  on  a  loose  stag- 
ing over  him,  was  not  the  direct  cause  of  his  injury. 

^''''  The  cause  of  the  plaintiff's  injury  was  the  act  of  an  in- 
competent and  careless  fellow-servant  in  causing  an  ax  to  fall 
upon  him.  For  this  negligence  the  defendant  is  not  liable  if  it 
was  itself  free  from  negligence  in  the  premises;  that  is,  if  it  did 
not  knowingly  retain  such  servant  in  its  service.  If  it  did,  it  is 
liable;  for,  while  a  servant  impliedly  assumes  the  risk  of  negli- 
gence by  his  fellow-servants,  yet  he  does  not  assume  any  risk  on 
account  of  the  negligence  of  the  master  which  is  unknown  to 
him;  and  where  the  negligence  of  the  latter  in  retaining  an  in- 
competent or  careless  servant  combines  with  the  negligence  of 
such  servant,  and  the  two  contribute  to  the  injury  of  another 
servant,  the  master  is  liable.  Or,  in  other  words,  the  fellow- 
servant  rule  has  no  application  to  a  case  where  the  master  is  neg- 
ligent in  employing  or  retaining  in  his  service  an  incompetent  or 
careless  servant,  who  by  his  negligence  injures  another  servant, 
having  no  notice  of  such  incompetency  or  carelessness.  In  such 
a  case  the  master  is  liable  for  the  act  of  the  servant  whom  he 
negligently  retains. 

Therefore  the  complaint  in  this  action  states  a  cause  of  action 
if  it  shows  on  its  face  that  the  plaintiff  was  injured  by  the  negli- 
gence of  an  incompetent  and  careless  fellow-servant,  and  that 
the  defendant  was  negligent  in  retaining  him  in  its  service. 

The  complaint  is  to  the  effect  that  the  plaintiff,  while  in  the 
service  of  the  defendant,  was  injured  by  his  incompetent  and 
careless  fellow-servant  (whom  the  defendant  then  knew,  but  the 
plaintiff  did  not  know,  to  be  such),  carelessly  and  negligently 
causing  an  ax  to  fall  upon  the  plaintiff's  head  while  each  was  in 
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the  line  of  his  employment.  The  allegation  that  the  fellow-ser- 
vant was  careless  necessarily  implies  that  he  was  habitually  neg- 
ligent, for  a  careless  man  is  one  whose  nature  or  habit  is  not  to 
take  ordinary  care — one  who  is  negligent,  unconcerned  and  heed- 
less. The  defendant,  according  to  the  allegations  of  the  com- 
plaint, knowingly  had  such  a  man  in  its  service,  and  knowingly 
subjected  the  plaintiff,  who  did  not  know  that  he  was  careless, 
to  the  risk  of  injury  from  the  negligence  of  such  a  fellow-ser- 
vant, thereby  the  plaintiff  was  injured.  Therefore  the  com- 
plaint states  a  cause  of  action. 
Order  reversed. 


MASTER  AND  SERVANT— ASSUMPTION  OP  RISKS.— If  a 
master  knowingly  employs  and  retains  in  his  service  an  incompetent 
servant,  an  employ6  who  enters  his  service  in  the  same  line  of  busi- 
ness, In  ignorance  of  such  incompetency,  and  who,  in  the  exercise 
of  ordinary  care,  could  not  discover  such  incompetency,  does  not  as- 
sume the  risk  arising  out  of  the  negligence  of  the  Incompetent  co- 
employ6:  Chicago  etc.  R.  R.  Co.  v.  Champion,  9  Ind.  App.  510,  53 
Am.  St.  Rep.  357;  Handley  v.  Daly  Min.  Co.,  16  Utah,  18»,  62  Am. 
St.  Rep.  916,  and  note. 


Spink  &  Keyes  Drug  Company  v.  Ryan  Deuo 

Company. 

[72  Minnesota,  178. J 

NEGOTIABLE  INSTRUMENTS— ACTION  ON  CHECK- 
NOTICE  OF  DISHONOR— SUFFICIENCY  OF  COMPLAINT.— In 
an  action  against  the  drawer  of  a  check,  it  Is  necessary  to  allege 
presentment  and  dishonor,  but  it  is  not  necessary  to  allege  that 
notice  of  such  dishonor  was  given  to  the  defendant. 

McLaughlin,  Boyesen  &  Donohue,  for  the  appellant. 

Jayne  &  Helliwell,  for  the  respondent. 

*"  MITCHELL,  J.  This  was  an  action  on  a  bank  check 
payable  on  demand,  of  which  the  defendant  was  drawer  and  the 
plaintiff  payee.  The  complaint  alleged  due  and  seasonable  pre- 
sentment of  the  check  to  the  drawee  bank  for  payment,  and  it« 
dishonor,  but  did  not  allege  notice  to  the  defendant  of  its  dis- 
honor, or  any  excuse  for  not  giving  such  notice.  The  defendant 
demurred  to  the  complaint  on  the  ground  *''•  that  it  did  not 
Btate  a  cause  of  action,  and  from  an  order  overruling  ita  demur- 
rer the  defendant  appealed. 

The  only  question  is,  whether  it  was  necessary  to  allege  in  the 
complaint  that  notice  of  the  dishonor  was  given  to  the  defend- 
ant.   We  think  that  it  was  not,  and  that  this  logically  follows 
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from  the  points  of  difference  between  checks  and  bills  of  ex- 
change, properly  so  called. 

Defendant's  counsel  greatly  rely  on  the  somewhat  noted  case 
of  Harker  v.  Anderson,  21  Wend.  372,  in  which  Justice  Cowen, 
in  a  very  elaborate  opinion,  argued  that  a  check  is  in  all  essen- 
tial features  a  bill  of  exchange — a  doctrine  long  since  thoroughly 
overturned.  A  check  is  in  many  respects  so  like  a  bill  of  ex- 
change (payable  on  demand)  that  it  has  often  been  termed  a  bill 
in  cases  in  which  it  was  unnecessary  to  draw  any  distinctton  be- 
tween the  two  classes  of  instruments.  Indeed,  checks  may 
properly  be  called  a  species  of  bill  of  exchange.  But  there  is  a 
well-recognized  distinction  between  bills  and  checks  as  to  the 
legal  consequence  (between  the  holder  and  the  drawer)  of  neg- 
lect and  delay  in  presentment  and  notice  of  dishonor. 

It  is  true  that  indorsers  of  checks  stand  on  the  same  footing  in 
reference  to  the  effect  of  such  neglect  and  delay  as  indorsers  of 
bills.  But  the  drawer  of  a  bill  and  the  drawer  of  a  check  stand 
upon  a  very  different  footing.  In  the  case  of  a  bill  of  exchange, 
negligence  in  respect  to  presentment  or  notice  of  dishonor  abso- 
lutely discharges  the  drawer.  But  the  drawer  of  a  check  is  re- 
garded as  the  principal  debtor,  and  the  check  purports  to  be 
made  on  a  fund  deposited  to  meet  it;  and  negligence  of  the 
holder  in  not  making  due  presentment,  or  in  not  giving  notice 
of  dishonor,  does  not  discharge  the  drawer,  unless  he  has  suf- 
fered some  loss  thereby,  and  then  only  to  the  extent  of  such  loss. 
He  is,  at  most,  entitled  only  to  such  presentment  and  notice  as 
will  save  him  from  loss:  2  Daniel  on  Negotiable  Instruments, 
fiec.  1587. 

It  seems  to  us  that  it  logically  follows  that  in  a  suit  against 
the  drawer  it  is  not  necessary  to  allege,  as  a  part  of  the  cause  of 
Action,  notice  of  dishonor  or  the  absence  of  loss  by  reason  of  the 
failure  to  give  such  notice.  As  it  is  a  general  rule  of  pleading 
that  a  party  is  not  bourd  to  allege  what  he  is  not  bound  to  prove 
io  establish  his  ^^^  cause  of  action,  it  seems  to  us  that  whether 
it  is  necessary  to  plead  notice  of  dishonor  depends  upon  the 
question,  upon  whom  is  the  burden  of  proof  as  to  loss  or  no  loss 
by  reason  of  neglect  to  give  such  notice?  It  strikes  us  that, 
upon  both  principle  and  reason,  it  should  be  held  that  loss  by 
reason  of  negligent  delay,  either  in  making  presentment  or  in 
giving  notice  of  dishonor,  is  a  matter  of  defense  to  be  pleaded 
and  proved  by  the  drawer,  instead  of  requiring  the  holder  to  al- 
lege and  prove  a  negative  as  to  a  matter  peculiarly  within  the 
knowledge  of  the  drawer. 
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Many  of  the  text-books  and  digests  cite  a  line  of  cases  in  sup- 
port of  the  proposition  that,  where  there  has  not  been  due  pre- 
sentment and  notice,  the  burden  of  proof  is  upon  the  holder  to 
show  that  the  drawer  has  sustained  no  injury.  But  a  careful 
analysis  of  these  cases  will  show  that  very  few  of  them  fully  sus- 
tain so  broad  a  proposition.  In  almost  all  of  them  it  appeared 
that  there  had  been  negligent  delay  in  presenting  the  check,  and 
that  in  the  meantime  the  drawee  bank  had  failed  and  closed  its 
doors,  and  tlie  remarks  of  the  court  were  made  with  reference  to 
that  state  of  facts.  It  may  be  correct  to  hold  that  the  changed 
condition  of  the  drawee  bank  raises  a  presumption  of  lojs  or 
makes  out  a  prima  facie  case  of  loss  which  shifts  the  burden  of 
proof  upon  the  plaintiff.  But  that  is  a  very  different  thing  from 
holding  that  the  burden  is  on  the  plaintiff  in  the  first  instance 
to  prove  that  the  drawer  suffered  no  loss. 

In  some  of  the  cases  usually  cited  as  holding  that,  in  an  action 
against  the  drawer  of  a  check,  it  is  necessary  to  allege  present- 
ment and  notice  of  dishonor,  or  a  legal  excuse  for  their  omis- 
sion, the  only  question  really  before  the  court  was  whether  the 
holder  of  a  cheek  could  have  recourse  upon  it  against  the  drawer 
until  presentment  and  dishonor,  and  it  was  properly  held  that 
he  could  not,  for  until  payment  has  been  demanded  and  refused 
there  is  no  breach  of  the  drawer's  contract.  Moreover,  all  the 
cases  hold  that  this  demand  on  the  drawee  may  be  made  any 
time  before  suit.  But  the  matter  of  notice  of  dishonor  stands 
on  an  entirely  different  footing,  and  constitutes  no  part  of  the 
plaintiff's  cause  of  action.  In  none  of  the  cases  which  hold  that 
it  is  necessary  to  allege  notice  of  dishonor  do  we  find  the  ques- 
tion discussed  at  any  length,  *®*  or  any  good  reason  given  for 
the  decision.  In  most  of  these  cases  the  courts  seem  to  have 
been  influenced  by  the  familiar  rule  pertaining  to  bills  of  ex- 
change, and  to  have  gone  off  on  the  exploded  doctrine  of  Harker 
V.  Anderson,  21  Wend,  372,  that  a  check  is  in  all  respects  a  bill 
of  exchange. 

As  the  question  is  merely  one  of  pleading  and  practice,  and 
not  of  general  commercial  law,  and  is  one  of  first  impression  in 
this  state,  we  feel  at  liberty  to  decide  it  according  to  what  we 
deem  sound  principle.  Our  conclusion  is,  that  the  complaint 
was  not  demurrable. 

Order  afl&rmed. 


CHECKS— ACTION  ON— SUFFICIENCY  OF  COMPLAI?^— 
NOTICE  OF  DISHONOR.— A  complaint  ajsrainst  the  drawer,  In  aa 
action  upon  a  bank  cbeck,  must  aver  presentment  of  the  check  at 
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the  bank,  and  notice  of  Its  dishonor  given  the  drawer,  or  some  fact 
excusing  such  presentment  and  notice:  Dolph  v.  Rice,  18  Wis.  397, 
86  Am,  Dec.  778.  That  notice  of  dishonor  must  be  proved,  or  some 
legal  excuse  shown  for  the  absence  thereof,  seems  to  be  the  general 
holding:  Extended  note  to  Holmes  v.  Briggs,  17  Am.  St.  Rep.  807. 


State  v.  District  Court  of  Kamset  County. 

[T2  Minnesota,  226.] 

OFFICERS  DB  FACTO  AND  DE  JURE— USURPATION  OF 
OFFICE. — The  acts  of  a  person  who  cannot  under  any  circum- 
stances Ijecome  a  de  jure  officer,  and  who  has  assumed  to  act  offi- 
cially in  reference  to  an  assessment  for  local  improvements,  and 
to  perform  certain  duties  which  have  been  conferred  by  law  upon 
a  board  of  public  worlis  existing  de  jure,  as  well  as  de  facto,  at  the 
same  time,  are  unauthorized  and  void. 

OFFICERS  DE  JURE  AND  DE  FACTO— USURPATION  OF 
OFFICE. — If  a  person  who  Is  not.  and  cannot  be,  an  officer  de  jure, 
because  there  is  not  an  office  de  jure  to  be  filled,  has  intruded  into 
and  usurped  the  functions  and  performed  the  acts  required  by  law 
to  be  done  by  officers  who  exist  at  the  time,  de  facto  as  well  as  de 
jure,  such  law  has  not  been  complied  with,  and  such  acts  are  unau- 
thorized and  void. 

J.  E.  Markham  and  H.  W.  Phillips,  for  the  relator. 

S.  L.  Pierce  and  E.  A.  Walsh,  for  the  respondent. 

**''  COLLINS,  J.  The  question  now  presented  is,  whether 
a  certain  assessment  for  local  improvements  in  the  city  of  St. 
Paul  is  valid  when  the  acts  in  reference  to  such  improvements, 
required  by  the  city  charter  to  be  done  and  performed  by  the 
board  of  public  works,  have  not  been  done  or  performed  by  such 
board,  but,  instead  thereof,  by  a  person  claiming  to  hold  the 
office  of  commissioner  of  public  works,  an  office  attempted  to  be 
created  by  the  Laws  of  1895, chapter  228,  a  statute  held  to  be  un- 
constitutional in  State  v.  Gopeland,  66  Minn.  315,  61  Am.  St. 
Eep.  410,  in  which  case  a  writ  of  ouster  was  ordered  against  the 
person  in  question  to  remove  him  from  the  alleged  office. 

It  stands  conceded  that,  from  the  time  of  his  appointment  to 
the  so-called  "office,"  the  incumbent  was  recognized  by  the  au- 
thorities of  the  city  and  exercised  the  functions  and  performed 
the  acts  and  duties  which  had  by  the  charter  been  cast  upon  the 
board  of  public  works,  a  board  consisting  of  four  persons,  and 
had  practically  usurped  their  places  in  all  matters  which  had 
previously  come  before  the  board  as  provided  by  law.  The 
board  resisted  this  usurpation,  and  met  daily  for  the  purpose  of 
transacting  the  business  which  under  the  charter  was  theirs  to 
perform.     This  condition  of  affairs  continued  until  the  writ  of 
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• 
ouster  deprived  the  alleged  officer  of  all  semblance  of  right,  and, 
as  a  result,  the  board  resumed  its  official  labors  without  interfer- 
ence. 

***  "We  thus  have  the  case  of  a  person  who  could  not,  under 
any  circumstances,  become  a  de  jure  officer  (because  there  wa» 
not  and  could  not  be  a  de  jure  office  to  be  filled  by  any  one),  whc 
has  assumed  to  act  officially  in  reference  to  an  assessment  for  lo- 
cal improvements  and  to  perform  certain  duties  which  had  been 
conferred  by  law  upon  a  board  of  public  works — a  board  which 
existed  de  jure  as  well  as  de  facto  at  the  same  time.  And  it  is 
these  acts  of  actual  usurpation  which  are  relied  upon  to  sustaia 
the  validity  of  an  assessment  which  may  result  in  a  devestiture 
and  transfer  of  real  property  in  the  exercise  of  an  authority 
which  must  be  clearly  given  to  a  municipality,  and  always^ 
strictly  pursued. 

There  are  many  cases  in  the  books  in  which  the  acts  of  de^ 
facto  officers  have  been  considered,  and  in  many  instances  recog- 
nized as  valid.     But  none  have  been  cited  which  go  further  in 
the  direction  of  sustaining  the  contention  of  counsel  for  the  city 
as  to  the  validity  and   sufficiency  of   the  acts  of  the  so-called 
"commissioner"  than  that  of  Burt  v.  "Winona  etc.  R.  R.  Co.,  31 
Minn.  472,  in  which  this  court  held  by  a  majority  opinion  that 
where  a  court  or  office  has  been  established  by  a  legislative  act 
apparently  valid,  and  the  court  has  gone  into  operation,  or  the- 
office  has  been  filled  and  exercised  under  the  act,  it  is  a  de  facto 
court  or  office.     The  act  there  considered  had  created  a  munici- 
pal court — a  thing  the  legislature  had  power  to  do;  but,  upon  its 
passage  in  the  senate,  the  act  failed  to  receive  the  constitutional 
number  of  votes — a  fact  established  by  evidence  aliunde.     Anct 
the  decision  was  guardedly  placed  upon  the  particular  facts  in 
hand.     We  do  not  here  either  approve  or  disapprove  the  Burt 
case,  but  in  no  event  can  it  be  extended  in  its  application. 

The  legislative  act  under  which  the  right  to  appoint  a  com- 
missioner of  public  works  was  exercised,  and  under  which  the  ap- 
pointee served  in  the  stead  of  rightful  officers,  was  in  itself  un- 
constitutional, and  was  as  inoperative  as  if  it  had  never  been 
passed.  The  cases  which  bear  upon  the  question  now  before  us 
were  carefully  reviewed  in  State  v.  Carroll,  38  Conn.  449,  9  Am. 
Rep.  409,  and  again,  recently,  in  Flaucher  v.  Camden,  56  N".  J. 
L.  244,  but  not  one  can  be  found  which  is  authority  for  the 
claim  here  made  that  where  a  person  who  is  not  and  cannot  be 
an  officer  de  jure  **•  (because  there  is  not  and  cannot  be  an  of- 
fice de  jure  to  be  filled  by  anyone),  has  intruded  and  usurped  the 
AM.  8r.  £0.,  Vol.  LXXI.— 31 
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lunctions  and  performed  the  acts  required  by  law  to  be  done  by 
•officers  who  exist  at  the  time,  de  jure  as  well  as  de  facto,  such 
■law  has  been  complied  with,  or  the  unauthorized  acts  held  valid. 
"The  agency  through  which  the  city  should  have  acted  when 
^making  the  improvement — the  board  of  public  works — was  dis- 
regarded and  ignored,  and  hence  the  assessment  was  properly  set 
-aside. 

Writ  discharged. 

OFFICERS  DE  FACTO.— An  office  cannot  exist  unless  It  Is  law- 
fully created  by  law.  Hence,  cue  who  fills  an  alleged  office  that 
has  no  constitutional  or  statutory  authority  for  its  existence,  cannot 
'be  recognized  even  as  a  de  facto  officer:  Herrington  v.  State,  103 
Ga.  318,  68  Am.  St.  Rep.  95;  monographic  note  to  State  v.  Hociier, 
v63  Am.  St.  Rep.  184. 

OFFICERS  DE  JURE  AND  DE  FACTO— USURPERS— Distinc- 
tion between  officers  de  jure  and  de  facto  and  usurpers:  Hamlin  v. 
Kassafer,  15  Or.  456,  3  Am.  St.  Rep.  176,  and  note.  An  office  which 
It  is  attempted  to  create  by  an  unconstitutional  law  has  no  legal  ex- 
istence, and  is  without  any  validity.  Any  person  who  undertakes 
to  fill  such  a  pretended  office,  whether  by  appointment  or  otherwise, 
■is  a  usurper,  whose  acts  are  absolutely  null  and  void.  Walcott  v. 
Wells,  21  Nev.  47,  37  Am.  St.  Rep.  478.  The  acts  of  a  usurper  may 
•under  some  circumstances  be  valid  as  to  the  public  and  third  par- 
ties: State  V.  Taylor,  108  N.  0.  196,  23  Am.  St  Rep.  51. 


Ebd  WiNO  v.  Chicago,  Milwaukee  &  St.  Paul 
Kailway  Company. 

[72  MiKNESOTA,  240.] 

MUNICIPAL  CORPORATIONS— ORDINANCE  REQUIRING 
TLAGMAN  AT  RAILWAY  CROSSING.— Under  a  municipal  char- 
ter granting  to  the  city  "the  general  powers  possessed  by  municipal 
corporations  at  common  law,"  and  conferring  on  such  city  the  care, 
control,  and  management  of  the  streets  within  its  limits,  and  con- 
taining a  general  clause  giving  to  the  members  of  the  city  council 
"full  power  and  authority  to  make,  enact,  ordain,  establish,  pub- 
lish, enforce,  alter,  modify,  correct,  and  repeal  all  such  ordinances, 
rules,  and  by-laws  for  the  government  and  good  order  of  the  city, 
for  the  suppression  of  vice  as  they  shall  deem  expedient,"  neither 
the  city  nor  its  council  has  power,  express,  implied,  or  otherwise,  to 
:jidopt  an  ordinance  requiring  a  railway  company  to  maintain  a  flag- 
man at  such  street  crossings  as  such  council  may  require. 

MUNICIPAL  CORPORATIONS— ORDINANCE  REQUIRING 
FLAGMAN  AT  RAILWAY  CROSSING.— A  city  ordinance  requir- 
ing  a  railway  company  to  maintain  a  flagman  at  certain  street  cross- 
ings Ib  void,  and  not  a  lawful  exercise  of  the  police  power  of  the 
city. 

MUNICIPAL  CORPORATIONS  —  VOID  ORDINANCE  — 
RATIFICATION  BY  AMENDMENT  OF  CHARTER.— An  amend- 
ment to  a  city  charter  providing  that  all  ordinances  of  such  city 
theretofore  enacted  shall  remain  In  force,  does  not  validate  an  un- 
authorized and  void  ordinance. 
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Action  to  recover  for  the  yiolation  of  an  ordinance  passed  by 
the  city  council  of  the  city  of  Red  Wing,  requiring  the  defend- 
ant railway  company  to  maintain  a  flagman  on  its  railroad  cross- 
ings over  certain  streets.  Judgment  for  the  defendant,  and  the 
plaintiff  appealed. 

J.  C.  McClure,  for  the  appellant. 

F.  M.  Wilson,  for  the  respondent. 

***  COLLINS,  J.  Counsel  for  the  appellant  city  insists  that 
the  city  council  had  the  power  to  enact  the  ordinance  under 
which  this  action  was  brought,  because:  1.  Such  power  was  ex- 
pressly conferred  in  the  "general  welfare"  clause;  2.  Because 
of  the  implied  power  granted  by  the  charter;  3.  Because  of  the 
police  power  of  the  city  over  the  streets;  and  4.  Because  the  or- 
dinance had  been  expressly  legalized  by  the  legislature. 

1.  It  is  admitted  that  no  express  authority  to  adopt  an  ordi- 
nance compelling  defendant  railway  company  to  station  a  flag- 
man at  street  crossings  is  to  be  found  in  the  charter  in  force  at 
this  time  (Special  Laws  1864,  c.  6);  but  it  is  claimed  that  the 
power  is  conferred  by  a  general  clause  (Special  Laws,  subc.  4,  sec. 
2),  by  which  the  city  council  was  given  "full  power  and  author- 
ity to  make,  enact,  ordain,  establish,  publish,  enforce,  alter,  mod- 
ify, correct,  and  repeal  all  such  ordinances,  rules,  and  by-laws  for 
the  government  and  good  order  of  the  city,  ***  for  the 
suppression  of  vice,  as  they  shall  deem  expedient;  ....  and 
such  ordinances,  rules,  and  by-laws  are  hereby  declared  to  be 
and  have  the  force  of  law,  and  for  these  purposes  shall  have  au- 
thority by  ordinance,  resolution,  or  by-laws,  provided,  that  they 
be  not  repugnant  to  the  constitution  and  laws  of  the  United 
States  or  of  this  state:  1.  To  license  and  regulate,"  et  cetera. 

Then  follows  a  special  enumeration  by  subdivisions  of  varioiiB 
subjects  upon  which  the  council  may  legislate,  thirty-seven  in 
all,  the  last  three  having  reference  to  the  subject  of  fires. 

This  general  clause  is  not  a  "general  welfare"  clause,  as  coun- 
sel for  the  city  seems  to  assume.  It  did  not  confer  upon  the  city 
power  to  enact  ordinances,  rules,  and  by-laws  for  the  general 
welfare  of  the  city,  but  such  only  as  were  required  for  the  "gov- 
ernment and  good  order**  of  the  city  or  for  the  "suppression  of 
vice"  within  its  limits.  The  expressions  used  are  much  more  re- 
stricted, for  the  words  "general  welfare"  are  synonymous  witli 
"corporate  purposes.**    Many  things  are  essential  to  the  public 
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or  general  welfare  which  belong  neither  to  the  government  nor 
good  order  of,  nor  to  the  suppression  of  vice  in,  a  municipality: 
Horr  &  Bemis  on  Municipal  Police  Ordinances,  sec.  27.  It  i3 
apparent  from  the  wording  of  section  2,  supra,  that  "for  the:e 
purposes" — that  is,  for  the  government  and  good  order  of  the 
city,  and  for  the  suppression  of  vice — it  was  enacted,  that 
the  city  council  "shall  have  ....  authority"  to  adopt  ordi- 
nances, rules,  or  hj'^-laws  upon  the  subjects  there  enumerated. 
The  legislative  mind  was  fully  directed  to  the  different  matters 
concerning  which  municipal  authority  was  intended  to  be  given. 
The  exact  scope  and  extent  of  municipal  power  and  authority 
is  to  be  found  in  these  specific  enumerations,  and  the  general 
grant  is  restricted  and  limited  by  these  enumerations:  St.  Paul 
v.  Traeger,  25  Minn.  248,  33  Am.  Eep.  462. 

The  general  rule  of  construction  applicable  to  municipal  char- 
ters is  well  stated  in  the  case  just  cited,  as  follows:  The  exist- 
ence of  powers  of  a  legislative  character  must  be  shown  by  an 
express  grant,  or  as  incidental  and  necessary  to  the  proper  en- 
joyment and  exercise  of  such  as  are  expressly  conferred.  Noth- 
ing outside  or  beyond  this  can  be  taken  by  intendment  or  impli- 
cation. The  general  clause  involved  in  the  case  of  Green  v. 
Eastern  Ry.  Co.,  52  ^48  Minn.  79,  found  in  the  charter  of  the 
city  of  Anoka  (Special  Laws  1889,  c.  9,  subc.  4,  sec.  3),  was  much 
broader  than  the  clause  now  under  consideration.  In  fact,  the 
power  of  the  council  to  adopt  the  ordinances  there  referred  to 
seems  to  have  been  conceded.  I^o  authority  can  be  found  in 
section  2,  supra,  for  the  passage  of  the  ordinance  on  which  plain- 
tiff relies. 

2.  Nor  can  the  authority  be  implied  from  the  fact  that  the 
charter  (Special  Laws  1889,  subc.  1,  sec.  1)  granted  to  the  city 
"the  general  powers  possessed  by  municipal  corporations  at  com- 
mon law";  nor  from  the  fact  that  the  care,  control,  and  manage- 
ment of  the  streets  was  vested  in  the  city.  Special  power  was 
conferred  upon  the  council  to  prohibit  immoderate  riding  or 
driving  upon  the  streets.  It  may  also  be  conceded  that,  by  im- 
plication, the  city  had  the  right  to  regulate,  by  ordinance,  the 
rate  of  speed  at  which  trains  should  be  propelled  across  streets 
and  to  prohibit  a  dangerous  rate  at  street  crossings;  but  it  does 
not  follow  that  it  could  require  flagmen  to  be  stationed  at  such 
places.  The  reasons  for  a  distinction  between  an  ordinance 
regulating  the  rate  of  speed  at  a  street  crossing  and  one  which 
requires  a  flagman  to  be  stationed  there  are  stated  in  Ravenna  v. 
Pennsylvania  Co.,  45  Ohio  St.  118;  and  what  is  said  in  that  case 
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also  disposes  of  the  contention  of  counsel  that  the  passage  of  the 
ordinance  now  before  us  was  a  lawful  exercise  of  the  police  power 
of  the  city. 

3.  There  is  nothing  in  the  claim  that  the  ordinance  has  been 
legalized  by  Special  Laws  of  1887,  chapter  3,  subchapter  15,  sec- 
tion 1 — an  amended  charter.  A  law  declaring  that  "all  ordi- 
nances and  resolutions  heretofore  made,  adopted,  or  established 
by  the  city  council  of  the  city  of  Red  Wing,  shall  remain  in  force, 
except  as  altered,  modified  or  repealed  by  the  city  council  of  said 
city,"  merely  kept  in  force  valid  and  binding  ordinances.  It 
did  not  validate  an  ordinance  which  was  void  because  unauthor- 
ized.    • 

Order  aflSrmed. 


MUNICIPAL  CORPORATIONS  —  ORDINANCE  REQUIRING 
FLAGMAN  AT  RAILWAY  CROSSING.— As  opposed  to  the  princi- 
pal case,  it  Is  held  In  Georgia  that  a  municipal  ordinance  regulating 
the  speed  of  trains,  and  requiring  flagmen  and  watchmen  to  be  kept 
at  crowded  crossings,  may  be  passed  and  enforced  by  a  city  under 
the  general  grant  of  police  powers  usually  found  in  municipal  char- 
ters: Western  etc.  R.  R.  Co.  v.  Young,  81  Ga.  397,  12  Am.  St.  Rep. 
820,  and  note.  Indiana  holds  the  same  doctrine:  Pennsylvania  Co. 
▼.  Stegemeler,  118  Ind.  805,  10  Am.  St  Rep.  136. 


Red  Wing  v.  Guptil. 

[72  MINKKSOTA,  259.] 

NUISANCES— ABATEMENT— ACTION  BY  CITY.— A  city 
authorized  by  its  charter  to  abate  or  compel  the  abatement  of  pub- 
lic nuisances,  has  power  to  compel  the  abatement  of  a  nuisance  af- 
fecting the  comfort  or  convenience  of  the  public,  although  it  is  not 
Injurious  to  the  public  health;  and  therefore  it  may  maintain  an 
equitable  action  to  aid  in  compelling  an  abatement  of  such  nuisance. 

J.  C.  McClure,  for  the  appellant. 
F.  M.  Wilson,  for  the  respondent. 

*•*  START,  C.  J.  This  was  an  action  by  the  city  of  Red 
Wing  to  enjoin  the  defendant  from  operating  a  slaughter-house 
and  rendering  establishment  within  the  corporate  limits  of  the 
city,  and  to  require  him  to  abate  the  same  as  a  nuisance.  Judg- 
ment was  entered,  upon  the  special  verdict  of  the  jury,  dismiss- 
ing the  action  on  the  merits,  from  which  the  plaintiff  appealed. 

The  special  verdict  was  to  the  effect  that  the  defendant  used 
and  maintained  the  slaughter-house  in  question  without  any  au- 
thority or  license  from  the  city  of  Red  Wing,  and  conducted  the 
business  therein  in  such  a  manner  as  to  be  offensive^  disagree- 
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able,  and  annoying  to  persons  residing  in  the  vicinity  of  hi* 
premises  and  to  persons  traveling  along  the  public  highway  past 
them  by  reason  of  the  smells  and  stenches  emitted  therefrom, 
but  such  house  and  business  have  not  been  so  conducted  as  to  be 
injurious  to  the  public  health.  This  is,  in  its  legal  effect,  the 
equivalent  of  a  finding  that  the  defendant  is  maintaining  a  pub- 
lic nuisance,  although  it  is  not  injurious  to  the  public  health: 
Wood  on  Nuisances,  sees.  299,  571;  Gen.  Stats.  1894,  sec.  5881. 

A  municipal  corporation  which  by  its  charter  is  authorized  ta 
abate  or  to  compel  the  abatement  of  public  nuisances  may  main- 
tain an  action  in  equity  to  secure  such  result:  Pine  City  v. 
Munch,  42  Minn.  342,  and  notes;  Buffalo  v.  Harling,  50  Minn. 
651.  The  only  question  in  this  case  is.  Can  the  city  of  Red 
Wing  maintain  such  an  action  to  compel  the  abatement  of  a 
public  nuisance  which  is  not  injurious  to  public  health?  It 
cannot  do  so  unless  its  charter  confers  upon  it  authority  to  re- 
move or  abate  public  nuisances  which  affect  the  comfort  and 
convenience  of  the  public,  but  not  the  public  health.  But  if  it 
has  such  power  under  its  charter,  it  may  maintain  this  action. 
The  nuisance  in  question  is  offensive,  disagreeable,  and  annoy- 
ing to  persons  living  or  traveling  along  the  highway  in  the  vicin- 
ity of  the  defendant's  slaughter-house,  by  reason  of  the  *^* 
smells  and  stenches  it  emits.  It  therefore  affects  the  comfort 
and  convenience  of  the  public.  The  charter  of  the  plaintiff 
(Special  Laws  1887,  c.  3,  subc.  4),  among  other  things,  provides: 

Sec.  6.  "The  city  council  shall  have  full  power  and  authority 
to  make,  ordain,  adopt,  establish,  publish,  enforce,  alter,  amend, 
or  repeal  all  such  ordinances,  rules,  and  by-laws  for  the  govern- 
ment and  good  order  of  the  city,  ....  for  the  preven- 
tion of  crime  as  they  shall  deem  expedient,  and  in  and  by  the 
same  to  declare  and  impose  penalties  and  punishments  by  fine, 
imprisonment,  or  both,  ....  and  for  these  purposes  the  said 
city  council  shall  have  authority  by  such  ordinances,  by-law  or 
resolution." 

Subsec.  5.  "To  compel  the  owner  or  occupant  of  any  cellar, 
tallow  chandler  shop,  soap  factory,  tannery,  barn,  stable,  privy, 
sewer,  or  other  unwholesome,  nauseous  house  or  place,  to  cleanse, 
remove,  or  abate  the  same  from  time  to  time  as  often  as  may  be 
necessary  for  the  health,  comfort,  and  convenience  of  the  in- 
habitants of  said  city.** 

Subsec.  31.  "To  remove  and  abate  any  nuisance  injurious  to 
the  public  health,  and  to  provide  for  the  punishment  of  all  per- 
Bons  who  shall  cause  or  maintain  such  nuisance." 
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Subsec.  32.  "To  remove  or  abate  any  nuisance,  obstruction,  or 
encroachment  upon  the  streets,  alleys,  public  grounds,  or  high- 
ways of  the  city." 

Sec.  12.  "The  powers  conferred  upon  the  city  council  to  pro- 
vide for  the  abatement  or  removal  of  nuisances  shall  not  bar  or 
hinder  suits,  prosecutions,  or  proceedings  under  any  general  h,w 
of  this  state." 

It  is  obvious  from  the  reading  of  these  provisions  that  a  dis- 
tinction is  made  in  nuisances,  and  that  the  city  is  not  authorized 
to  deal  with  all  alike.  Those  which  jeopardize  the  public  health 
or  obstruct  the  public  streets  and  grounds,  the  city  itself  may 
proceed  summarily  to  remove  or  abate,  as  provided  in  subsec- 
tions 31  and  32.  This  power  is  conferred  upon  the  city  because 
of  the  character  and  consequences  of  such  nuisances.  The  case» 
are  extreme,  and  will  brook  no  delay.  When  the  public  health 
is  imperiled  or  public  travel  is  obstructed  by  the  existence  of  a 
nuisance,  the  city  may  act  promptly,  and  not  wait  for  the  slow 
process  of  securing  its  abatement  by  enforcing  the  penalties  of 
an  ordinance.  But  as  to  nuisances  which  affect  the  comfort  or 
convenience  of  the  public,  but  not  the  public  health,  the  city  i» 
only  authorized  to  compel  the  owners  of  the  buildings  or  places, 
which  constitute  the  nuisances  ^^'^^  to  remove  or  abate  them  as 
provided  by  subsection  5  of  its  charter.  There  is  no  occasion  for 
immediate  action  in  such  cases.  The  literal  reading  of  this  sub- 
section 5  would  indicate  that  the  city  could  not  compel  the 
owner  of  such  a  building  or  place  to  cleanse,  remove,  or  abate 
the  same  unless  it  affected  the  public  health  as  well  as  the  com- 
fort and  convenience  of  the  public,  the  words  of  the  statute  be- 
ing 'Tiealth,  comfort,  and  convenience,"  But,  clearly,  such  i» 
not  the  intention  of  the  statute,  and  the  word  "and"  should  be 
read  "or,"  in  accordance  with  the  rule  that  "or"  may  be  read  for 
"and"  in  a  statute,  and  conversely,  as  the  clear  intent  of  the  stat- 
ute may  require:  Weston  v.  Loyhed,  30  Minn.  221;  Sutherland 
on  Statutory  Construction,  sec.  252. 

It  follows  from  our  construction  of  its  charter  that  the  city  of 
Red  Wing  has  the  power  to  compel  the  abatement  of  a  nuisance 
affecting  the  comfort  or  convenience  of  the  public,  although  it  i» 
not  injurious  to  the  public  health,  and  therefore  it  may  main- 
tain an  equitable  action  to  aid  in  compelling  an  abatement  of 
such  a  nuisance.  It  also  follows  that  the  trial  court  erred  in  en- 
tering judgment  upon  the  special  verdict  for  the  defendant  dis- 
missing the  action. 
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Judgment  reversed,  and  cause  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 

NUISANCES— MUNICIPAL  CORPORATIONS  have,  without 
statutory  authority,  ample  power  at  the  common  law  to  cause  the 
-abatement  of  a  nuisance,  and,  if  it  cannot  be  otherwise  abated,  they 
>may  destroy  the  thing  which  constitutes  or  creates  it:  First  Nat. 
:Bank  v.  Sarlls,  129  Ind.  201,  28  Am.  St.  Rep.  185;  Huron  v.  Bank  of 
Volga,  8  S.  Dak.  449,  59  Am.  St.  Rep.  769.  Right  of  municipality  to 
xemove  obstructions  for  the  public  benefit  and  convenience:  New 
Orleans  Gas  Light  Co.  v.  Hart,  40  La.  Ann.  474,  8  Am.  St  Rep.  544. 


White  v.  Leeds  Importing  Company. 

[72  Minnesota,  352.] 

EXECUTION  SALES— INADEQUATE  PRICE— DEFECT  IN 
"NOTICE— REDEMPTION.— A  second  mortgagee,  who  redeems  from 
«.n  execution  sale,  which  Is  prior  to  both  mortgages,  cannot  be  de- 
.prived  of  the  rights  acquired  by  his  redemption,  upon  the  refunding 
^y  the  first  mortgagee  of  the  amount  paid  to  redeem,  although  the 
tludgment  creditor  induced  the  first  mortgagee  to  believe  that  the 
judgment  had  been  paid,  and  the  second  mortgagee  loiew  that  the 
property  was  sold  for  an  inadequate  price,  and  that  there  was  a 
defect  in  the  notice  of  sale,  but  did  not  participate  in  the  judgment 
<;reditor's  fraud.  In  such  case,  the  redemptioner  is  a  bona  fide  pur- 
chaser, and  cannot  be  deprived  of  the  property  rights  acquired  un- 
^er  the  redemption. 

EXECUTION  SALES— RIGHT  OP  MORTGAGEE  TO  RE- 
DEEM.— A  second  mortgagee  is  not  bound,  because  he  knows  of 
afacts  which  might  render  an  execution  sale  of  the  land  upon  which 
ihe  has  a  Hen  voidable,  to  refrain  from  redeeming  from  such  sale, 
«nd  hazard  his  right  of  redemption  on  the  chance  that  a  suit  would 
9)6  brought  to  avoid  such  sale,  and  prosecuted  to  a  successful  deter- 
mination. 

J.  A.  Toim  and  L.  Cray,  for  the  appellants. 

E.  H.  Canfield,  for  the  respondent. 

^^  MITCHELL,  J.  The  Leeds  Importing  Company  was  an 
Iowa  corporation,  consisting  of  only  two  members — Goodenough, 
its  president,  and  Cooper,  its  secretary  and  treasurer.  It  owned 
a.  tract  of  one  hundred  and  fifty-seven  and  one-half  acres  of  land, 
worth  from  seventeen  dollars  to  eighteen  dollars  per  acre.  In 
Eebruary,  1894,  one  Heron  commenced  an  action  for  the  recov- 
>ery  of  money  against  the  company,  in  which  an  attachment  was 
issued  and  levied  on  this  land.  On  March  31,  1894,  the  com- 
pany executed  a  mortgage  on  the  land  to  the  plaintiff  to  secure 
ihe  payment  of  seventeen  hundred  and  thirty-eight  dollars. 
This  mortgage  was  duly  recorded  on  April  2d.  At  the  time  of 
ihe  execution  of  this  mortgage,  plaintiff  was  informed  of  the  ex- 
istence of  the  attachment;  but  the  secretary  of  the  company  told 
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him  not  to  give  himself  any  uneasiness  about  it,  that  it  would 
never  bother  him,  that  they  would  pay  it  off.  On  May  5,  1894, 
the  company  gave  a  second  mortgage  (in  form  a  deed)  on  the 
same  land  to  one  Porter,  to  secure  the  payment  of  fifteen  thou- 
sand dollars  which  it  owed  to  him  individually,  or  to  a  firm  of 
which  he  was  a  member.  This  mortgage  was  also  duly  recorded. 
On  November  19,  1894,  Heron  obtained  and  docketed  a  judg- 
ment for  one  hundred  and  ninety-nine  dollars  and  nine  cents 
against  the  company  in  the  action  in  which  the  attachment  had 
been  issued  and  levied.  This  was  the  first  lien  on  the  land, 
plaintiff's  mortgage  being  the  second,  and  Porter's  the  third. 
Execution  on  Heron's  judgment  having  issued  on  November  28, 

1894,  the  sheriff  advertised  the  land  for  sale  on  January  12, 
1894 — an  impossible  iate.  On  January  12,  1895,  the  land  was 
bid  off  at  the  execution  sale  for  one  hundred  and  eighty  dollars, 
by  the  son  of  Heron's  attorney.  A  certificate  of  sale  was  exe- 
cuted and  duly  recorded.  On  the  17th  of  the  same  month,  the 
purchaser  at  the  execution  sale  assigned  his  certificate  of  sale 
to  Cooper's  wife.  This  assignment  was  placed  on  record. 
While  Cooper  transacted  the  business  in  the  name  of  ^*^  his 
wife,  the  evidence  is  plenary  that  his  wife  was  a  mere  figurehead 
in  the  transaction,  and  that  Cooper  himself  was  the  real  pur- 
chaser of,  and  paid  the  consideration  for,  the  assignment.  In 
an  interview  between  plaintiff  and  Cooper  about  November  1, 

1895,  the  court  finds  that  "plaintiff  was  fraudulently  advised  by 
said  Cooper,  who  then  had  in  view  the  obtaining  of  this  land  for 
himself,  that  said  claim  of  said  Heron  had  been  settled  and  paid, 
which  statement  said  plaintiff  believed  and  relied  on."  The  evi- 
dence justified  this  finding. 

Defendant  claims  that  the  evidence  shows  that  plaintiff  had 
actual  knowledge  of  the  sale  on  Heron's  execution  prior  to  the 
expiration  of  the  period  of  redemption.  We  do  not  think  the 
evidence  is  such  as  to  require  a  finding  to  that  effect.  On  the 
contraiT,  it  justifies  the  finding  that  he  had  no  such  knowledge 
until  after  the  expiration  of  the  redemption  period,  and  just  be- 
fore the  commencement  of  this  action.  On  January  6,  1896, 
Porter  duly  filed  his  intention  as  mortgagee  and  creditor  to  re- 
deem from  the  execution  sale:  and  on  January  IGth  he  did  so 
redeem,  by  paying  one  hundred  and  ninety-four  dollars  and  sev- 
enty-five cents  to  the  sheriff,  who  executed  to  him  a  certificate 
of  redemption.  Shortly  afterward,  the  plaintiff  commenced 
this  action  to  have  the  sale  on  the  Heron  execution  set  aside, 
and  to  foreclose  his  mortgage,  tendering  to  Porter  payment  of 


490  White  v.  Leeds  iMPORTrxa  Co.  [Minn. 

the  amount,  with  interest,  which  the  latter  had  paid  to  redeem. 
The  trial  court  granted  him  the  relief  prayed  for;  and,  from  an 
order  denying  a  new  trial,  Porter  and  the  other  defendants 
beneficially  interested  in  his  mortgage  appealed. 

Had  there  been  no  redemption  and  had  the  legal  title  under 
the  execution  sale  become  absolute  in  Mrs.  Cooper,  a  court  would 
make  short  work  of  this  case;  for  Cooper's  conduct  indicates  a 
fraudulent  scheme  on  his  part  to  cut  out  both  plaintiff's  and 
Porter's  mortgages,  and  to  obtain  the  land  for  himself,  in  the 
name  of  his  wife,  for  about  a  fourteenth  or  a  fifteenth  of  its 
value.  But  Porter's  redemption  has  had  the  effect  of  defeating 
this  scheme,  and  the  contest  is  now  between  him  and  the  plain- 
tiff; the  question  being  whether  Porter  should  be  permitted  to 
hold  the  land  for  his  ^***  debt,  which  now  amounts  to  about 
seventeen  thousand  dollars,  or  whether  the  execution  sale  should 
be  set  aside,  and  matters  placed  in  statu  quo,  so  that  plaintiff's 
mortgage,  on  which  there  is  now  due  over  two  thousand  two 
hundred  dollars,  would  again  become  a  first  lien,  and  Porter's 
mortgage  a  second  lien,  on  hid  being  reimbursed  for  what  he 
paid  out  to  redeem  from  the  Heron  lien,  which  was  prior  to 
those  of  both  plaintiff  and  Porter. 

Plaintiff,  as  the  ground  for  setting  aside  the  execution  sale, 
relies  on  the  inadequacy  of  the  price  for  which  the  land  was  sold, 
the  defect  in  the  notice  of  sale,  and  the  fraud  practiced  upon 
him  by  Cooper.  His  counsel  seems  to  argue  the  case  as  if ,  in 
case  the  sale  is  not  set  aside.  Porter  would  get  the  land  for  the 
paltry  sum  which  he  paid  to  redeem.  This  is  not  so.  The  re- 
demption extinguishes  and  pays  his  mortgage  debt  to  the  amount 
of  the  value  of  the  land,  less  what  he  paid  to  redeem:  Sprague  v. 
Martin,  29  Minn.  S3 6. 

Porter  was  not  a  party  to,  and  had  no  notice  of,  the  fraud  per- 
petrated on  plaintiff  by  Cooper.  It  must  be  presumed  that  he 
knew  of  the  discrepancy  between  the  value  of  the  land  and  the 
amount  for  which  it  sold  on  the  Heron  execution;  but  this  is 
not  of  itself  suggestive  of  any  fraud,  for  in  this  state,  where  both 
the  owner  and  lien  creditors  are  allowed  a  year  in  which  to  re- 
deem, the  amount  bid  at  either  an  execution  or  a  mortgage  sale 
is  usually  determined  by  the  amount  of  the  creditor's  claim,  and 
not  by  the  value  of  the  property.  This  disparity  between  the 
value  of  the  land  and  the  amount  bid  constitutes  the  main  rea- 
son why  Porter  should  redeem. 

He  was  also  charged  by  the  records  with  constructive  notice 
of  the  defect  in  the  sheriff's  notice  of  sale;  but  this  was  not  very 
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suggefltive,  in  view  of  the  statute  providing  that  an  officer's  sell- 
ing without  giving  the  prescribed  notice  does  not  affect  the  val- 
idity of  the  sale,  "either  as  to  third  parties,  or  parties  to  the  ac- 
tion": Gen.  Stats.  1894,  sec.  5467. 

The  record  also  charged  him  with  constructive  notice  that 
Wilson  (and  not  the  judgment  debtor)  had  purchased  at  the 
sale,  and  subsequently  assigned  the  certificate  to  Mrs.  Cooper. 
But  the  same  records  which  charged  him  with  constructive  no- 
tice of  all  these  facts  charged  plaintiff  with  like  notice  of  the 
same  facts.  '^^  There  is  no  evidence  that  he  knew  or  had  any 
reasonable  ground  for  believing  that  plaintiff  had  no  actual  no- 
tice of  these  facts,  or  had  been  misled  by  any  fraudulent  repre- 
sentation by  Cooper.  On  the  contrary,  he  had  a  right  to  as- 
sume that  plaintiif  knew  all  the  facts,  but  for  some  good  reason 
did  not  desire  to  redeem.  Porter  was  not  plaintiff's  guardian, 
and  owed  him  no  duty  to  look  after  his  interests. 

The  situation  was  just  this:  The  records  disclosed  a  presump- 
tively valid  sale  on  a  lien  paramount  to  those  of  both  himself  and 
plaintiff.  If  there  was  no  redemption,  presumptively  the  liens 
of  both  mortgages  would  be  extinguished.  He  was  not  required, 
and  could  not  afford,  to  refrain  from  redeeming,  and  take  the 
chances  of  the  sale  being  set  aside  for  some  possible  cause  to  him 
unknown.  He  did  what  he  had  a  perfect  legal  right  to  do,  and 
the  only  thing  he  could  do  under  the  circumstances,  viz.,  file  no- 
tice of  his  intention  to  redeem,  and  in  due  time  redeem;  there 
being  no  redemption  by  either  the  owner  or  the  plaintiff.  As 
such  redemptioner,  he  became  an  innocent  purchaser  for  value; 
and  we  discover  no  legal  principle  upon  which  he  can  be  de- 
prived of  any  of  his  property  rights  which  he  has  acquired  under 
his  redemption. 

Order  reversed. 

An  application  for  a  rehearing  having  been  made,  the  follow- 
ing opinion  was  filed  on  June  17, 1898 : 

PER  CURIAM.  The  gist  of  counsel's  application  for  a  rear- 
gument  is,  that  the  court  based  its  decision  upon  the  proposition 
that  Porter,  as  redemptioner,  was  an  innocent  purchaser,  whereas 
the  burden  was  on  him  to  prove  that  fact,  and  there  was  no  evi- 
dence that  he  did  not  know  of  Cooper's  fraud  on  plaintiff. 

If  this  were  the  case  of  a  purchaser  by  convention  of  the  par- 
ties, there  might  be  something  in  the  point.  But  a  redemp- 
tioner does  not  occupy  in  all  respects  the  position  of  an  ordinary 
purchaser.    He  is  exercising  a  statutory  right   and  if  he  doe« 
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not  exercise  it  in  the  manner  and  at  the  time  prescribed  by  stat- 
ute the  right  is  gone  forever.  Had  Porter  known  of  facts  which 
might  render  the  execution  sale  voidable  at  the  suit  of  plaintiff, 
he  would  not  have  been  ^"^  bound  to  refrain  from  redeeming, 
and  hazard  his  right  of  redemption  upon  the  chance  that  plain- 
tiff would  bring  such  a  suit  and  prosecute  it  to  a  successful  ter- 
mination. As  suggested  in  the  opinion,  he  had  a  right  to  assume 
that  plaintiff  had  the  same  knowledge  of  the  execution  sale  as 
he  himself  had,  and  was  entirely  competent  to  protect  his  own 
interests. 

Application  denied. 

EXECUTION  SALES— RIGHT  OF  MORTGAGEE  TO  REDEEM. 
A  mortgagee  has  the  right  to  redeem  land  from  a  sale  under  exe- 
cution, though  the  liability  secured  by  the  mortgage  Is  a  contingent 
one,  which  may  never  ripen  into  a  certainty:  Crossen  v.  White,  19 
Iowa,  109,  87  Am.  Dec.  420. 

EXECUTION  SALES— REDEMPTIONER— PURCHASER  FOR 
VALUE. — One  redeeming  from  an  execution  or  mortgage  sale  is  a 
purchaser  for  value  of  whatever  interest  he  acquires  by  the  redemp- 
tion, as  fully  as  if  he  had  purchased  the  certificate  of  sale  from  the 
purchaser:  Aheru  v.  Freeman,  46  Minn.  156,  24  Am.  St.  Rep.  206. 
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[72  Minnesota,  383.] 
GARNISHMENT— SITUS  OF  DEBT— ACTION  IN  REM.— 
An  action  in  one  state  by  a  resident  thereof  against  a  resident  of  an- 
other state  to  recover  an  indebtedness,  in  which  garnishment  pro- 
ceedings are  instituted  against  a  foreign  insurance  company  doing 
business  in  both  states,  after  the  loss  of  a  building  owned  by  de- 
fendant and  insured  by  such  company,  the  company  being  served 
by  service  on  the  insurance  commissioner,  and  the  principal  de- 
fendant being  served  by  publication,  Is  an  action  in  rem,  the  res 
being  the  indebtedness  due  from  the  insurance  company  to  the  de- 
fendant, which  has  no  situs  in  the  state  where  the  action  is  brought, 
and  cannot  be  seized  in  such  action. 

GARNISHMENT.— THE  SITUS  OF  A  DEBT  IS,  as  between 
different  states  or  sovereignties,  at  the  domicile  of  the  creditor,  al- 
though the  debt  may,  for  the  purpose  of  attachment  or  garnish- 
ment, be  given  by  statute  a  situs  also  at  the  domicile  of  the  debtor. 

GARNISHMENT— SITUS  OF  DEBT.— A  stipulation  filed  by 
a  foreign  insurance  company  doing  business  within  the  state  in  ac- 
cordance with  a  statute,  agreeing  that  any  legal  process  affecting 
the  company  served  on  the  insurance  commissioner  shall  have  the 
same  effect  us  if  served  personally  on  the  company,  does  not  give 
such  company  a  domicile  within  the  state  for  all  purposes,  or  bring 
therein  the  situs  of  a  debt  which  it  owes  in  another  state,  so  as  to 
authorize  the  garnishment  of  such  debt  in  an  action  in  rem  within 
the  state. 

Gilfillan,  Willard  &  Willard,  for  the  appellant. 
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L.  E.  Larson  and  A.  Neland,  for  the  respondent 

»»»  CJANTY,  J.  The  defendant,  a  resident  of  North  Da- 
kota, insured  his  house  against  loss  by  fire  in  the  garnishee  in- 
surance company,  a  foreign  corporation  organized  in  England. 
The  house  was  situated  in  North  Dakota,  and  was  burned  while 
so  covered  with  said  insurance.  Thereupon  the  plaintiff,  a  resi- 
dent of  this  state,  brought  an  action  against  defendant  to  recover 
an  indebtedness  due  from  the  latter  to  the  former,  and  insti- 
tuted garnishment  proceedings  against  the  insurance  company, 
which  was  doing  business  in  this  state.  The  garnishee  appeared 
and  disclosed  that  it  owed  the  defendant  the  insurance  money 
due  on  said  loss,  amounting  to  eight  hundred  dollars.  The  de- 
fendant could  not  be  found  in  the  state,  and  the  summons  in  the 
main  action  was  served  on  him  by  publication.  The  garnishee 
summons  was  served  on  the  garnishee  by  delivering  copies  there- 
of to  the  insurance  commissioner,  pursuant  to  Laws  1895,  chap- 
ter 175,  section  77.  The  plaintiff  moved  for  judgment  on  the 
disclosure  of  the  garnishee.  The  defendant  appeared  specially, 
and  moved  that  the  proceedings  be  dismissed  on  the  ground  that 
the  court  had  no  jurisdiction.  Both  motions  were  heard  to- 
gether. Defendant's  motion  was  denied,  and  plaintiff's  was 
granted.  From  the  judgment  entered  thereon  in  plaintiff's 
favor,  defendant  appeals. 

This  is  a  proceeding  in  rem:  Aultman  v.  Markley,  61  Minn. 
404.  The  res  is  the  indebtedness  due  from  the  garnishee  to  the 
defendant. 

Appellant  contends  that  the  court  had  no  jurisdiction,  and 
the  judgment  is  void,  because  the  situs  of  the  debt  was  not  in 
this  state,  and  therefore  the  courts  of  this  state  could  not  seize 
or  condemn  it.  There  is  a  conflict  of  authority  as  to  whether, 
under  the  circumstances,  the  debt  has  a  situs  in  this  state.  In 
the  discussion  of  this  ^**®  question,  we  must  keep  in  mind  two 
simple  principles:  1.  As  between  different  states  or  sovereign- 
ties, the  situs  of  the  debt  is  at  the  domicile  of  the  creditor 
(Wharton  on  Conflict  of  I>aws,  2d  ed,,  sees.  359,  363;  Story  on 
Conflict  of  Laws,  8th  ed.,  sec.  399;  Brown's  Jurisprudence,  sec. 
150);  2.  Statutes  and  the  custom  of  London  may,  and  often  do, 
for  the  purposes  of  attachment  or  garnishment  at  the  suit  of  a 
third  person,  give  the  debt  a  situs  also  at  the  domicile  of  the 
debtor. 

Respondent  contends  that  the  debtor  (the  garnishee  herein) 
has  a  domicile  in  this  state.  Said  section  77  provides:  **No  for- 
eign insurance  company  shall  be  so  admitted  and  authorized  to 
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do  business  until:  ....  3.  It  shall,  by  a  duly  executed  instru- 
ment filed  in  his  office,  constitute  and  appoint  the  insurance 
commissioner  or  his  successor  its  true  and  lawful  attorney  upon 
whom  all  lawful  processes  in  any  action  or  legal  proceedings 
against  it  may  be  served,  and  therein  sh'all  agree  that  any  lawful 
process  against  it  which  may  be  served  upon  its  said  attorney 
£hall  be  of  the  same  force  and  validity  as  if  served  upon  the 
company,  and  that  the  authority  thereof  shall  continue  in  force 
irrevocable  so  long  as  any  liability  of  the  company  remains  out- 
ifitanding  in  this  state." 

The  garnishee  has  filed  such  a  stipulation,  has  established 
local  agencies,  and  has  been  insuring  property  in  this  state. 
This  did  not,  in  our  opinion,  give  the  garnishee  a  domicile  in 
this  state  for  all  purposes,  or  bring  into  this  state  the  situs  of 
debts  which  it  owes  elsewhere  by  reason  of  business  transacted 
elsewhere.  Neither  the  creditor  nor  the  debtor  resided  in  this 
state;  none  of  the  transactions  out  of  which  the  indebtedness 
arose  took  place  in  this  state;  and  the  indebtedness  was  not  pay- 
able in  this  state.  Under  these  circumstances,  the  debt  has  not 
a  situs  in  this  state:  Eeimers  v.  Seatco  Mfg.  Co.,  37  U.  S.  App, 
426,  17  C.  C.  A.  238,  70  Fed.  Eep.  573;  Douglass  v.  Phoenix  Ins. 
'Co.,  138  N.  Y.  209,  34  Am.  St.  Eep.  448;  Eenier  v.  Hurlbut, 
81  Wis.  24,  29  Am.  St.  Eep.  850;  Louisville  etc.  Ey.  Co.  v. 
Dooley,  78  Ala.  524;  Wright  v.  Chicago  etc.  Ey.  Co.,  19  Neb.  175, 
-56  Am.  Eep.  747;  Keating  v.  American  Ey.  Co.,  32  Mo.  App, 
293.  In  Green  v.  Farmers'  etc.  Bank,  25  Conn.  452,  Tingley  v. 
Bateman,  10  Mass.  343,  and  Lawrence  v.  Smith,  45  N.  H.  533, 
86  Am.  Dec.  183,  it  is  held  that  a  debtor  who  is  only  tempo- 
rarily in  the  state  cannot  be  charged  as  a  trustee  or  garnishee. 
But  we  need  not  now  consider  whether  ^®^  or  not  these  decisions 
should  be  followed.  The  garnishee  herein  is  not  in  the  state 
temporarily.  It  is  in  the  state  permanently,  or,  for  the  purposes 
of  this  case,  it  is  not  in  the  state  at  all. 

Eespondent  relies  on  Harvey  v.  Great  Northern  Ey.  Co.,  50 
Minn.  405.  That  case  is  not  at  all  parallel.  The  report  of  that 
case  does  not  fully  disclose  the  facts  as  they  appear  in  the  court's 
findings.  One  Zellar  was  employed  as  a  conductor  on  the  Great 
Northern  Eailway  in  running  and  operating  its  train  from  Minot, 
North  Dakota,  to  Glasgow,  Montana,  and  during  the  time  of 
his  employment  resided  at  Glasgow.  On  October  23,  1891,  he 
ceased  to  be  so  employed,  and  immediately  thereafter  changed 
his  residence  to  Minot.  Thereafter,  on  November  23,  1891,  at- 
tachment proceedings  were  instituted  against  him  in  Montana 
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by  a  resident  of  that  state,  and  the  wages  due  him  from  the 
railway  company  for  his  last  month's  services  were  attached,  and 
process  was  served  on  him  by  publication.  Thereafter,  on  De- 
cember 4,  1891,  he  changed  his  residence  to  Minnesota,  and  as- 
signed his  claim  for  wages  to  Harvey,  who  commenced  an  action 
in  Minnesota  against  the  railway  company  for  the  amount  of 
the  claim.  The  railway  company  was  incorporated  under  the 
laws  of  Minnesota;  but,  under  the  laws  of  Montana,  a  railway 
company  doing  business  in  that  state  could  be  served  with 
process  by  serving  the  same  on  its  ticket  agent.  This  court  held 
that  the  Montana  court  had  jurisdiction  to  seize  the  debt,  and 
ordered  proceedings  stayed  in  the  action  in  this  state  until  the 
determination  of  the  attachment  proceedings  in  Montana. 
Clearly,  this  debt  had  a  situs  in  Montana.  The  debt  grew  out  of 
a  Montana  transaction  between  Zellar  and  the  railway  company, 
and  was  incurred  in  that  state.  For  the  purposes  of  that  trans- 
action, the  railway  company  had  a  domicile  in  Montana,  and  the 
fact  that  Zellar  subsequently  left  the  state  did  not  destroy  such 
domicile  of  the  railway  company  as  regards  that  transaction,  or 
destroy  the  situs  of  the  debt  in  Montana  for  the  purposes  of  at- 
tachment in  that  state. 

It  is  true  that  this  defendant  might  have  brought  an  action 
in  this  state  against  this  insurance  company  to  recover  for  this 
loss,  and  might  have  obtained  service  by  serving  the  summons 
on  the  insurance  commissioner.  But  this  does  not  prove  that 
this  debt  *®*  has  always  had  a  situs  in  this  state.  In  the  first 
place,  that  action  would  be  in  personam,  not  in  rem;  and,  for  the 
purposes  of  such  an  action,  it  is  immaterial  where  the  situs  of  the 
debt  is.  In  the  next  place,  the  creditor,  by  his  voluntary  act, 
may  give  the  debt  a  situs  also  at  some  place  other  than  that  of 
his  domicile.  He  may,  so  to  speak,  take  the  debt  with  him  for 
the  purpose  of  bringing  a  suit  upon  it.  But  a  third  person 
claiming  to  be  a  creditor  of  such  creditor  cannot  do  this.  Such 
a  stranger  has  no  power  to  change  the  situs  of  the  debt,  or  to 
give  it  a  situs  at  a  place  where  it  would  not  otherwise  have  it. 
In  our  opinion,  the  debt  in  question  had  no  situs  in  this  state, 
and  the  court  below  had  no  jurisdiction. 

The  judgment  appealed  from  is  therefore  reversed,  and  the 
action  remanded,  with  directions  to  dismiss  the  same. 

A  petition  for  reargument  having  been  filed,  the  following 
opinion  was  filed  on  June  17, 1898: 
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CANTY,  J.  On  a  motion  for  a  reargument,  respondent  calls 
our  attention  again  to  the  fact  that  Wyeth  etc.  Co.  v.  Lang, 
127  Mo.  243,  48  Am.  St.  Rep.  626,  follows  Harvey  v.  Great 
Northern  Ey.  Co.,  50  Minn.  405,  and  overrules  Keating  v.  Amer- 
ican R.  Co.,  32  Mo.  App.  293,  cited  by  us  in  the  opinion  herein. 
It  is  true  that  the  Wyeth  case  purports  to  overrule  the  Keating 
case;  but  it  merely  overrules  a  dictum  in  the  latter  case,  which 
dictum  is  to  the  effect  that,  when  a  debt  is  made  payable  at  a 
certain  place,  it  has  no  situs  at  any  other  place.  In  our  opinion, 
each  of  those  cases  was  correctly  decided  on  the  facts. 

The  Keating  case  is  similar  to  this  case.  Neither  the  defend- 
ant nor  the  garnishee  resided  in  Missouri.  The  garnishee  was 
an  Illinois  corporation,  which  did  business  also  in  Missouri  and 
Texas.  The  defendant  was  a  resident  of  Texas,  where  he  was 
employed  by  the  garnishee;  and  the  plaintiff  attempted  to  pro- 
cure service  on  him  by  publication,  and  to  garnish  his  wages. 
The  plaintiff  and  defendant  in  the  "Wyeth  case  were  both  resi- 
dents of  Missouri.  The  latter  had  commenced  a  number  of  ac- 
tions against  the  former  in  the  state  of  Kansas,  had  garnished 
in  those  actions  residents  of  Kansas  who  were  debtors  of  the 
former,  and  had  obtained  service  *®*  on  the  former  by  publica- 
tion. The  Missouri  action  was  brought  to  restrain  the  prose- 
cution of  the  Kansas  actions  on  the  ground  that  the  courts  of 
Kansas  had  no  jurisdiction.  Of  course,  the  Kansas  courts  had 
jurisdiction,  and  the  Missouri  action  could  not  be  maintained. 

The  statement,  in  the  opinion  in  the  latter  case,  that  the  debt 
may  be  attached  as  the  property  of  the  creditor  wherever  he 
might  maintain  an  action  to  recover  it,  was  merely  a  dictum, 
•which  is  true  as  a  general  rule;  but,  as  we  hold  in  this  case,  there 
are  some  exceptions  to  that  rule.  The  garnishee  in  this  case 
is  an  English  corporation,  which  may  be  doing  business  in  every 
state  in  the  Union,  and  also  in  England,  Ireland,  Scotland,  Can- 
ada, India,  Australia,  and  a  score  of  other  countries.  If  respond- 
ent's position  is  correct,  the  debt  here  in  question  has  at  one 
and  the  same  time  a  situs  in  all  of  those  states  and  countries 
in  which  the  corporation  is  doing  business,  and  may  be  seized 
by  attachment  or  garnishment  in  any  of  thera. 

The  petition  for  a  reargument  is  denied. 

GARNISHMENT— SITUS  OF  DEBT.— A  forefffn  corporation  can- 
not be  summoned  as  garnishee  in  one  state  to  reach  a  debt  payable 
by  it  in  another  state:  National  Bank  v.  Furtlck,  2  Marvel  (Del.)  35, 
69  Am.  St.  Rep.  99,  and  monographic  note  thereto  discnssinsr  fully 
the  question  of  the  situs  of  debts  for  purposes  of  gamishmeut 
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JUDGMENTS— COLLATERAL  ATTACK.— A  Judgment  Of  ft. 
court  having  jurisdiction  of  the  parties,  and  of  the  subject  matter^^ 
cannot  be  impeached  coilaterally. 

JUDGMExNTS  AGAINST  RECORD  OWNER  — EFFECT 
AGAINST  GRANTEE  UNDER  UNRECORDED  DEED.— A  Stat- 
ute providing  that  "every  conveyance  of  real  estate  not  so  re- 
corded shall  be  void  as  against  any  judgment  lawfully  obtained,  at 
the  suit  of  any  party,  against  the  person  in  whose  name  tlie  title 
to  such  land  appeal's  of  record  prior  to  the  recording  of  such  convey- 
ance," is  not  limited  in  its  application  to  money  judgments  in  favor 
of  creditors,  but  applies  to  any  judgment  affecting  the  title  to  real 
estate,  where  such  title  appears  of  record  in  the  name  of  the  per~ 
sou  against  whom  the  judgment  is  rendered. 

Keyes  &  Baldwin,  for  the  appellants. 

A.  T.  Ankeny  and  Clapp  &  Macartney,  for  the  respondents;. 

****  BUCK,  J.  Hall  and  Brown  brought  this  action  for  the 
purpose  of  determining  the  adverse  claims  of  the  defendants 
to  a  quarter  section  of  land  situate  in  Itasca  county.  William 
Sauntry  and  wife,  Frederick  Weyerhaeuser  and  wife,  and  E.  Eut- 
ledge  and  wife  answered,  alleging  title  in  F.  Weyerhaeuser  and 
William  Sauntry.    The  trial  court  found  the  following  facts: 

"1.  That  one  Pierre  Paul  entered  the  land  described  in  th» 
complaint  at  the  United  States  landoffice  in  Duluth,  Minn.,  on 
the  sixth  day  of  October,  A.  D.  1873,  to  whom  a  patent  was  is- 
sued therefor,  dated  May  15,  1874,  and  duly  recorded  on  the 
thirtieth  day  of  October,  1883,  in  book  G  of  deeds,  on  page 
9;  that  the  title  acquired  by  said  Pierre  Paul  under  said  entrj 
and  patent  was  duly  conveyed  to  and  vested  in  one  James  R. 
Park  by  warranty  deed,  dated  October  25,  1873,  and  duly  re- 
corded on  the  fifteenth  day  of  November,  1873,  in  book  C  of 
deeds,  on  page  159;  that  thereafter  the  title  so  acquired  by  said 
James  R.  Park  was  duly  conveyed  to  and  vested  in  the  Cloquet 
Lumber  Company  by  and  through  a  warranty  deed,  dated  May 
25, 1889,  and  duly  recorded  on  the  eighteenth  day  of  June,  1889, 
in  book  D  of  deeds,  on  page  212;  and  that  the  title  so  acquired 
by  said  Cloquet  Lumber  Company  was  duly  conveyed  to  and 
vested  in  the  said  defendant  E.  Rutledge  by  and  through  a  war- 
ranty deed,  dated  August  23, 1893,  and  duly  recorded  on  the  first 
day  of  December,  1896,  in  book  0  of  deeds,  on  page  339;  and 
that  the  undivided  two-thirds  of  the  title  so  acquired  by  said 
defendant  E.  Rutledge  was  thereafter  duly  conveyed  to  and 
Am.  9r.  Rbp..  Vol,  lxxi.— S2 
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vested  in  the  said  defendants  William  Sauntry  and  F.  Weyer- 
haeuser." 

"2.  That  the  Pierre  Paul  who  entered  said  land,  and  to  whom 
the  patent  issued  therefor,  died  in  Hennepin  county,  Minn.,  in 
the  year  1887,  and  was,  at  the  time  of  his  death,  about  eighty- 
seven  years  old;  and  that  said  Pierre  Paul,  at  the  time  of  his 
death,  and  for  twenty-five  years  prior  thereto,  was  a  resident 
of  Hennepin  county."  , 

"3.  That  the  plaintiffs  claim  title  to  the  land  in  question  un- 
der a  quitclaim  deed  from  another  Pierre  Paul;  that  the  Pierre 
Paul  under  whom  they  claim  title  never  resided  in  Hennepin 
county,  never  entered  the  land  in  question,  nor  authorized  any- 
one to  enter  ^^*  it  for  him,  and  was  always  an  entire  stranger 
to  such  title;  that  the  last-named  Pierre  Paul  is  about  sixty-six 
years  old,  and  that  he  never  personally  received  any  considera- 
tion from  plaintiffs  for  the  conveyance  to  them  of  such  land." 

And,  as  a  conclusion  of  law,  the  court  found  that  the  defend- 
ants were  the  owners  in  fee  simple  of  the  land  described  in  the 
complaint,  and  that  plaintiffs  have  not,  and  never  had,  any  right, 
title,  or  interest  in  said  land,  or  any  part  thereof;  and  it  was 
ordered  that  judgment  he  entered  accordingly.  Plaintiffs  appeal 
and  assign  a  large  number  of  errors,  only  part  of  which  need 
be  considered. 

The  alleged  errors  numbered  1  to  6,  inclusive,  are  made  upon 
the  ground  that  the  trial  court  refused  to  make  any  finding 
as  to: 

"1.  Whether  a  person  by  the  name  of  Pierre  Paul  commenced 
an  action  in  the  district  court  in  and  for  Itasca  county,  Minne- 
sota, against  the  Cloquet  Lumber  Company,  in  which  action  said 
Pierre  Paul  claimed  to  be  the  owner  of  the  land  in  the  complaint 
herein  described,  and  prayed  to  have  the  title  to  said  land  ad- 
judged to  be  in  him,  said  Pierre  Paul,  and  to  have  the  rights  of 
said  Cloquet  Lumber  Company  adjudged  and  determined." 

"2.  Whether  judgment  was  rendered  in  said  action  of  Pierre 
Paul  against  said  Cloquet  Lumber  Company  adjudging  said 
Pierre  Paul  to  be  the  owner  of  said  lands." 

"3.  Whether  a  certified  copy  of  said  judgment  was  recorded 
in  the  office  of  the  register  of  deeds  of  said  Itasca  county,  Min- 
nesota, and  at  what  time  said  certified  copy  was  so  recorded." 

"4.  Whether,  at  the  time  of  the  commencement  of  said  action 
of  Pierre  Paul  against  said  Cloquet  Lumber  Company,  the  deed 
from  the  said  Cloquet  Lumber  Company  to  E.  Rutledge  was  re- 
corded." 
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"6.  Whether,  at  the  time  said  judgment  was  rendered  in  said 
action  of  Pierre  Paul  against  said  Cloquet  Lumber  Company, 
said  deed  from  said  Cloquet  Lumber  Company  to  E.  Eutledge 
was  recorded/' 

"G.  Whether,  at  the  time  a  certified  copy  of  said  judgment 
rendered  in  said  action  of  Pierre  Paul  against  said  Cloquet  Lum- 
ber Company  was  recorded,  the  deed  from  said  Cloquet  Lum- 
ber Company  to  E.  Rutledge  was  recorded  in  said  county." 

Upon  all  these  points  or  questions  there  was  ample  evidence 
to  require  a  finding  of  the  trial  court,  which  finding  was  neces- 
sarily material  to  the  rights  of  the  plaintiffs,  but  the  court  re- 
fused to  make  any  finding  upon  any  of  said  points  or  questions. 
AVe  have  quoted  the  entire  finding  of  facts  by  the  trial  court. 

'***  The  undisputed  testimony  shows  that  one  Pierre  Paul,  Jr., 
commenced  an  action  in  the  district  court  of  Itasca  county 
against  the  Cloquet  Lumber  Company.  The  summons  and  com- 
plaint therein  are,  respectively,  dated  January  28, 1895  (the  time 
of  service  of  the  summons  not  appearing),  and  the  answer  is 
dated  July  10,  1895.  In  the  complaint  Pierre  Paul  alleges  that 
he  is  the  owner  in  fee  of  the  premises  herein  in  dispute;  that 
the  lands  are  vacant  and  unoccupied;  that  defendants  have,  or 
claim  to  have,  some  interest  in  said  land  adverse  to  the  claims 
of  plaintiff;  and  prays  that  he  be  adjudged  the  owner  in  fee  of 
said  lands,  free  from  any  encumbrance  or  claim  of  defendants. 
The  defendants  answered,  denying  that  plaintiff  was  the  owner 
of  said  land,  or  that  he  had  any  interest  therein;  but  defendants 
disclaimed  any  interest  or  estate  in, or  lien  or  claim  on, said  land. 
Upon  a  hearing  of  the  action,  September  10, 1896,  in  the  district 
court  of  Itasca  county,  the  trial  court  found  that  the  material 
allegations  of  the  complaint  were  true,  and,  as  a  conclusion  of 
law,  that  the  defendants  had  no  right,  title,  or  interest  in  the 
lands  described  in  the  complaint,  and  that  plaintiff  was  entitled 
to  judgment  accordingly.  On  September  15,  1896,  judgment 
was  entered  as  ordered. 

Thereafter,  on  September  25,  1896,  Pierre  Paul  and  his  wife, 
by  quitclaim  deed,  conveyed  the  premises  to  plaintiff  Hall,  which 
deed  was  duly  recorded  October  15,  1896,  in  the  office  of  the 
register  of  deeds  of  said  county  of  Itasca.  Subsequently,  and  on 
November  30,  1896,  Hall,  by  an  instrument  in  writing,  under 
seal  and  acknowledged,' sold  and  transferred  all  the  pine  lumber 
on  said  premises  to  the  plaintiff  Brown. 

It  thus  appears  from  the  foregoing  facts  that  the  Cloquet 
Lumber  Company  became  vested  with  the  title  in  fee  to  the 
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premises  on  May  25,  1889,  by  deed  from  Parks,  which  deed  was 
duly  recorded  June  18,  1889.  This  title  remained  in  the  Cloquec 
Company  until  August,  1893,  when,  by  warranty  deed,  it  con- 
veyed said  premises  to  E.  Eutledge,  who  did  not  record  said  deed 
until  December  1,  1896.  It  is  to  be  noted  that  it  was  while  E. 
Eutledge  held  his  unrecorded  deed  from  the  Cloquet  Lumber 
Company  that  Pierre  Paul  commenced  his  action  against  the 
company,  had  a  trial  thereon,  and  '*^^  judgment  therein  entered, 
as  hereinbefore  stated.  This  probably  explains  why  the  Cloquet 
Lumber  Company  disclaimed  any  ownership  in  the  premises  in 
its  answer  in  the  suit  commenced  against  it  by  Pierre  Paul,  be- 
cause it  did  not  then  own  the  premises,  and  had  no  interest 
therein;  and  it  does  not  appear  to  have  given  Eutledge  any  no- 
tice of  this  action  of  Pierre  Paul  against  it.  In  said  action,  the 
court  appears  to  have  had  jurisdiction  over  the  parties  and  of 
the  subject  matter,  and  judgment  was  entered  before  Eutledge 
placed  his  deed  upon  record,  and  while  the  title  of  record  stood 
in  the  name  of  the  Cloquet  Lumber  Company. 

It  is  conceded  by  these  appellants,  for  the  purposes  of  this  ap- 
peal only,  however,  that  the  land  in  controversy  was  patented  to 
Pierre  Paul,  the  father  of  the  Pierre  Paul  who  was  plaintiff  in 
the  case  of  Pierre  Paul  against  the  Cloquet  Lumber  Company, 
and  the  grantor  of  the  plaintiff  Hall  in  this  action,  and  that  the 
said  company  held  the  record  title  to  the  land  through  convey- 
ances from  the  senior  Pierre  Paul.  But  the  effect  of  the  former 
judgment  of  Pierre  Paul,  Jr.,  against  the  Cloquet  Lumber  Com- 
pany, was  to  establish  the  title  to  the  premises  in  Pierre  Paul, 
Jr.,  as  against  the  Cloquet  Lumber  Company,  in  whose  name 
the  title  then  stood  of  record,  and  against  Eutledge,  who  did  not 
record  his  deed  until  after  the  judgment  was  entered,  and  the 
conveyances  were  made  from  Pierre  Paul,  Jr.,  to  Hall,  and  from 
him  to  Brown,  and  these  conveyances  were-  duly  recorded.  Of 
course,  Sauntry  and  Weyerhaeuser,  the  grantees  of  Eutledge, 
have  no  greater  rights  in  the  property  than  Eutledge  had  upon 
the  entry  of  the  judgment  against  him  in  favor  of  Pierre  Paul, 
Jr. 

The  attack  in  this  action  upon  the  former  judgment  is  purely 
a  collateral  one,  and  it  cannot  be  successfully  assailed  in  this 
manner.  If  the  action  had  been  a  direct  one  by  Eutledge  against 
Paul,  Jr.,  under  the  General  Statutes  of  1894,  section  5434,  to 
set  aside  the  judgrment  for  fraud, or  for  any  of  the  causes  therein 
mentioned,  a  different  question  would  have  arisen;  but  here  the 
attack  is  made  and  sought  to  be  upheld  as  against  the  judgment 
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rendered  by  a  competent  tribunal,  where  the  plaintiffs  are  the 
privies  of  Pierre  Paul,  Jr.,  and  the  defendants  privies  of  the 
Cloquet  Lumber  Company,  But  there  is  no  essential  element 
or  material  fact  in  the  judgment  record  showing  want  of  *^^ 
jurisdiction  in  the  court,  which  rendered  judgment  upon  the 
merits.  Such  a  judgment  is  not  void.  Thus  we  have  a  judg- 
ment lawfully  obtained,  so  far  as  disclosed  by  the  record,  at  the 
suit  of  a  party  against  the  person  (Cloquet  Lumber  Company) 
in  whose  name  the  title  to  the  land  appears  of  record  prior  to 
the  recording  of  the  conveyance  to  Rutledge  and  his  privies. 

The  General  Statutes  of  1894,  section  4180,  and  the  case  of 
Berryhill  v.  Smith,  59  Minn.  285,  control  this  case.  In  that  case 
it  was  said,  at  page  288:  "There  is  no  warrant  in  the  language 
of  the  statute  for  limiting  it  to  judgments  in  favor  of  creditors 
where  a  lien  is  acquired  by  docketing.  Its  language  is  very 
broad:  'Any  judgment  lawfully  obtained  at  the  suit  of  any  party 
against  the  person  in  whose  name  the  title  to  such  land  appears 
of  record.*  It  seems  to  us  that  this  applies  to  any  judgment  de- 
termining or  affecting  the  title  of  the  person  in  whose  name  such 
title  appears  of  record,  and  that  any  such  judgment  will  equally 
affect  the  title  of  a  grantee  from  that  person  under  an  unre- 
corded conveyance It  is  well  known  that  judgments 

or  decrees  are  often  essential  links  in  the  chain  of  record  title, 
the  decree  frequently  having  the  effect  of  a  conventional  con- 
veyance. In  dealing  with  real  estate,  these  decrees  or  judg- 
ments are  necessarily  relied  on  to  the  same  extent  as  recorded 
conveyances.  But  if,  notwithstanding  a  valid  judgment  against 
the  party  in  whose  name  the  title  appears  of  record  affecting 
that  title,  such  judgment  does  not  also  affect  the  title  of  a 
grantee  of  that  party  under  an  unrecorded  conveyance,  then  no 
one  could  ever  safely  deal  with  any  property  where  such  a  judg- 
ment was  one  of  the  links  in  the  chain  of  title.  Such  cases  are 
clearly  within  the  mischiefs  intended  to  be  prevented  by  record- 
ing acts,  and  we  have  no  doubt  they  are  within  both  the  spirit 
nnd  language  of  our  statute.** 

Upon  the  record,  therefore,  we  hold  that  the  appellants  were 
entitled  to  a  finding  by  the  trial  court  upon  the  questions  or 
points  which  we  have  quoted  and  which  are  assigned  as  errors, 
end  it  was  error  for  the  trial  court  to  refuse  to  make  such  find- 
ing. If  there  are  other  errors,  as  assigned  by  the  appellants, 
they  will  doubtless  be  avoided  upon  a  new  trial,  as  we  refuse 
to  direct  a  jndgment  for  the  plaintiffs. 
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Tlie  order  denjring  the  motion  for  a  new  trial  is  reversed,  and  a 
new  trial  granted. 


JUDGMENTS— COLLATERAL  ATTACK.— The  judgment  of  an 
Inferior  tribunal  upon  a  matter  over  which  it  has  jurisdiction  cannot 
be  assailed  collaterally  for  errors  or  irregularities  subsequent  to  ac- 
quiring jurisdiction:  Smith  v.  Clausmeier,  136  Ind.  105,  43  Am.  St. 
Rep.  311.  On  the  collateral  attack  upon  judgments,  see  the  mono- 
graphic note  to  Morrill  v.  Morrill,  23  Am.  St.  Rep.  104. 

LIEN  OF  A  JUDGMENT  is  preferred  to  a  prior  unrecorded  deed, 
In  Missouri:  Reed  v.  Austin,  9  Mo.  722,  45  Am.  Dec.  336.  See,  also, 
WUkina  v.  Bevier,  43  Minn.  213,  19  Am.  St.  Rep.  23& 
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TRIAI^GRAND  JURY— DISQUALIFICATION  OF  MEM- 
BER—EFFECT ON  INDICTMENT.— If  a  grand  jury  is  composed 
of  not  less  than  sixteen,  and  not  more  than  twenty-three,  members, 
as  required  by  statute,  the  fact  that  one  member  is  disqualified 
does  not  vitiate  the  action  of  the  jury  in  findmg  an  indictment,  if 
the  disqualified  juror  is  excused  before  the  charge  is  considered, 
and  the  remaining  jurors,  not  less  than  sixteen,  find  the  indictment, 
twelve  of  their  number  concurring  therein. 

TRIAI.r-GRAND  JURY— NUMBER  OF  JURORS.— If  the 
Statute  requires  that  a  grand  jury  be  composed  of  not  less  than  six- 
teen members,  and  not  more  than  twenty-three,  a  defendant  cannot 
complain  of  an  indictment  found  against  him  by  a  jury  composed 
of  less  than  twenty-three  members,  but  not  less  than  sixteen.  In 
such  case,  there  is  no  deficiency  in  the  jury,  and  the  smaller  the 
legal  number  the  more  secure  is  the  defendant  against  indictment. 

TRIAL— GRAND  JURY— MEMBER  IRREGULARLY  ON 
PANEL. — Mere  irregularity  in  the  proceedings  by  which  a  grand 
Juror  gets  upon  the  panel  does  not  affect  the  legality  of  its  proceed- 
ings, if  such  juror  is  not  personally  disqualified. 

E.  T.  Smith,  county  attorney,  for  the  state. 

6.  W.  Wilson  and  W.  B.  Sketch,  for  the  defendants. 

*''''  BUCK,  J.  Case  certified  by  the  district  court  of  Jackson 
county  to  this  court  upon  the  request  of  all  of  the  defendants 
after  the  court  had  overruled  a  motion  on  their  part  to  set  aside 
an  indictment  wherein  they  were  charged  with  the  crime  of  hav- 
ing unlawfully  sold  intoxicating  liquors  at  the  village  of  Heroa 
Lake,  in  said  county. 

The  facts,  briefly  stated,  are  that  a  grand  jury  was  duly  drawn 
and  appeared  on  the  first  day  of  the  term  of  the  district  court 
in  said  county,  held  in  October,  1897,  when  it  appeared  to  the 
court  that  five  of  said  persons  so  appearing  were  not  citizens  of 
the  United  States  or  of  this  state,  and  they  were  then  excused  by 
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the  court,  and  it  ordered  a  special  venire  for  five  persons  to  sup- 
ply the  deficiency.  Five  persons  were  accordingly  summoned, 
and  they,  with  the  other  eighteen  persons  already  summoned, 
were  sworn  as  the  grand  jury,  and  after  they  had  been  in  session 
forty-eight  hours  it  appeared  that  one  of  their  number,  viz.,  P.  C. 
Nelson,  was  not  a  citizen  of  the  United  States  or  of  this  state, 
and  he  was  then  excused  by  the  '*'^®  court,  and  no  juror  sum- 
moned to  supply  the  deficiency.  Thereafter  the  charge  in  the 
indictment  was  considered  by  the  remaining  twenty-two  jury- 
men, and  the  indictment  found  and  returned  by  them  as  the 
grand  jury. 

One  of  the  twenty-two  grand  jurymen  who  found  the  indict- 
ment was  August  Lindstrum,  he  being  present  with  said  grand 
jury  when  the  charge  contained  in  said  indictment  was  under 
consideration,  and  he  took  part  in  finding  the  same.  Lind- 
strum's  name  had  been  placed  on  the  previous  annual  list  of 
grand  jurors  in  January,  1896,  by  the  county  commissioners  of 
Jackson  county,  and  thereafter  he  was  duly  drawn  and  served 
as  a  grand  juror  at  the  May,  1896,  term  of  said  court.  There 
was  no  legal  annual  list  of  grand  jurors  made  in  January,  1897, 
and  in  July,  1897,  his  name  was  again  placed  upon  the  annual 
list  of  grand  jurors  for  said  year,  and  he  was  drawn  as  a  grand 
juror  for  the  October  terra  of  said  court,  at  which  time  he  acted 
as  a  grand  juror  as  above  stated.  Jackson  county  then  contained 
a  population  exceeding  ten  thousand  people. 

Upon  the  foregoing  facts  the  defendants  moved  to  set  aside 
the  indictment,  which  motion  was  denied,  and  case  certified  ac- 
cording to  law.  Defendants  claim  that  when  Nelson  was  ex- 
cused it  created  a  deficiency,  and  that  the  panel  should  have 
been  filled  to  the  full  number  of  23. 

The  General  Statutes  of  1894,  section  7170,  defines  what  con- 
stitutes a  grand  jury,  viz:  "A  grand  jury  is  a  body  of  men,  not 
less  than  sixteen  nor  more  than  twenty-three  in  number,  re- 
turned at  stated  periods  from  the  citizens  of  the  county,  before 
a  court  of  competent  jurisdiction,  chosen  by  lot,  and  sworn  to 
inquire  of  public  offenses  committed  or  triable  in  the  county.** 

This  grand  jury  appears  to  have  been  formed  in  the  respect  to 
numbers  as  prescribed  by  statute,  viz.,  not  less  than  sixteen  nor 
more  than  twenty-three.  Proffatt  on  Jury  Trial,  section  46,  lays 
down  the  rule  that,  if  the  necessary  minimum  number  are  on 
the  grand  jury  when  an  indictment  is  found,  it  will  be  good.  Of 
course,  under  the  General  Statutes  of  1894,  section  7187,  no  more 
than  twenty-three  nor  less  than  sixteen  persons  can  be  sworn  on 
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:&  grand  Jury,  and  it  cannot  proceed  to  business  with  less  than 
€ixteen  members  present.  By  section  7233  of  said  statutes  it 
is  provided  that  no  indictment  can  be  found  without  the  con- 
<;urrence  of  at  ^"^^  least  twelve  grand  jurors,  and  when  so  found 
it  shall  be  indorsed,  "A  true  bill,"  and  the  indorsement  be 
:signed  by  the  foreman  of  the  grand  jury,  whether  he  is  one  of 
"the  twelve  so  concurring  or  not.  There  is  no  pretense  but  that 
this  indictment  was  found  with  the  concurrence  of  at  least 
twelve  grand  jurors,  and  when  there  were  present  a  number  of 
^and  jurors  not  less  than  the  minimum  nor  more  than  the 
maximum  fixed  by  law.  "The  parties  cannot  insist  upon  the 
attendance  of  the  full  panel  directed  to  be  summoned":  Thomp- 
son and  Merriam  on  Juries,  75.  In  the  case  of  Dolan  v.  Peo- 
ple, 64  N.  Y.  485,  493,  it  was  said  that  the  "precise  number  is 
fixed  by  the  statute  for  no  purpose  of  benefit  or  advantage  to 
the  persons  who  may  be  presented  for  indictment.  The  sole 
object  of  requiring  this  number  is  to  secure  the  attendance  at 
<;ourt  of  a  sufficient  number  to  constitute  a  grand  jury," 

Excusing  Nelson  still  left  six  more  grand  jurymen  than  the 
minimum  number  required  by  lawto  be  present  when  the  charge 
was  acted  upon  by  them.  This  court  held,  in  State  v.  Froiseth, 
16  Minn.  277  (313),  that,  if  not  less  than  sixteen  persons  appear 
tind  are  impaneled,  sworn,  and  charged  by  a  court,  a  competent 
jury  is  organized.  In  State  v.  Causey,  43  La.  Ann.  897,  it  was 
held  that  "the  drawing  and  placing  of  a  disqualified  person  on  a 
^and  jury  as  a  member  thereof,  and  the  subsequent  removal 
of  such  person  from  it  by  the  court,  after  impanelment,  on  ob- 
jection, for  proper  disqualification,  do  not  so  vitiate  or  infect 
that  body  as  to  paralyze  it,  and  blot  it  out  of  existence";  and 
we  fail  to  understand  how  the  defendant's  rights  could  in  any 
manner  be  jeopardized,  or  in  any  manner  injured,  by  not  sum- 
moning another  grand  juror  in  the  place  of  Nelson.  Their  coun- 
sel say  that  Nelson's  being  excused  created  a  deficiency,  and  that 
"the  panel  should  have  been  filled  as  provided  by  the  General 
Statutes  of  1894,  section  7185,  If  counsel  mean  to  be  under- 
setood  as  claiming  that,  the  greater  the  number  of  grand  jurors, 
ihe  less  likely  were  the  defendants  to  be  indicted  by  twelve  mem- 
bers, their  contention  is  unsound.  The  reverse  is  exactly  the 
case.  It  seems  reasonable  to  suppose  that  the  smaller  the  num- 
ber of  members,  the  less  likely  to  find  twelve  members  who  would 
be  *®**  liable  to  find  an  indictment.  In  Bishop's  New  Criminal 
Procedure,  volume  1,  section  855,  he  says:  "The  smaller  the 
unmber  whereof  the  twelve  are  a  part,  the  more  secure  is  the 


June,  1898.]  State  v.  Cooley.  605 

defendant  against  being  indicted.  The  provision  is  in  his  favor. 
On  the  other  hand,  if  it  authorizes  more  than  twenty-three  grand 
jurors,  and  a  finding  on  a  vote  of  twelve,  it  increases  his  danger, 
and,  in  principle,  it  is  unconstitutional." 

Bishop  was  writing  of  the  constitutional  and  legislative  restric- 
tions in  fixing  the  number  of  grand  jurors.  To  make  this  propo- 
sition plainer,  suppose  the  maximum  number  of  grand  jurors  was 
one  hundred  and  the  minimum  number  sixteen,  and  the  con- 
currence of  twelve  members  was  required  to  find  an  indictment, 
would  it  not  be  self-evident  that  there  was  more  danger  of  the 
defendants  being  indicted  by  the  concurrence  of  twelve  of 
the  members  than  if  there  were  only  sixteen  members  pres- 
ent and  acting?  It  needs  but  little  reflection  and  an  analysis 
of  this  matter  to  see  that  the  defendants  are  complaining  of 
a  proceeding  which  was  really  for  their  benefit,  instead  of 
being  an  injury  to  them.  Possibly,  if  the  deficiency  of  five 
members  in  the  first  instance  had  not  been  filled,  the  defendants 
would  not  have  been  indicted.  Whatever  the  number  of  the  or- 
ganized grand  jury,  twelve  persons  by  the  unwritten  law,  and 
largely  by  statute,  are  an  adequate  quorum  for  business:  1 
Bishop's  New  Criminal  Procedure,  section  854  subd.  2.  Hence, 
where  the  grand  jury  is  composed  of  not  less  than  sixteen  mem- 
bers and  not  more  than  twenty-three,  its  action  is  not  vitiated 
by  reason  of  there  being  drawn  as  one  member  thereof  a  disqual- 
ified juror,  he  being  excused  before  the  charge  in  the  indictment 
is  considered;  and  the  remaining  grand  jurors,  not  less  than  six- 
teen, being  present  when  the  matter  before  them  is  under  consid- 
eration, may  legally  find  an  indictment. 

Many  causes  might  arise,  such  as  death,  sickness,  compulsory 
absence,  or  personal  disqualification  of  one  or  more  jurors,  where- 
by the  number  would  necessarily  be  reduced  below  the  maximum 
number,  but  there  still  remain  the  minimum  number  of  six- 
teen or  more,  when  it  would  be  desirable  and  beneficial  to  the 
public  interests  to  have  the  grand  jury  business  proceed  without 
delay  or  additional  expense  by  attempting  to  fill  the  deficiency. 
"While  we  are  not  unmindful  of  the  duty  which  courts  owe  to 
those  charged  with  public  offenses  ****  to  see  that  all  proper  safe- 
guards are  placed  around  them  in  criminal  proceedings,  yet 
courts  do  not  look  with  indulgence  upon  an  objection  of  the 
kind  here  raised,  where  there  is  no  fraud  or  design  which  could 
result  to  the  defendants'  injury. 

Lord  Hale  once  said  that  the  great  strictness  in  favor  of  life 
required  in  points  of  indictments  "is  grown  to  be  a  blemish  and 
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inconvenience  in  the  law  and  the  administration  thereof;  more 
offenders  escape  by  the  overeasy  ear  given  to  exceptions  in  in- 
dictments than  by  their  own  innocence,  and  many  times  gross 
murders"  "escape  by  these  unseemly  niceties,  to  the  reproach  of 
the  law":  2  Hale's  Pleas  of  the  Crown,  c.  25. 

This  brings  us  to  the  objection  raised  by  defendants,  that  a 
person,  viz.,  August  Lindstrum,  was  permitted  to  be  present 
during  the  session  of  the  grand  jury  while  the  charge  embraced 
in  the  indictment  was  under  consideration,  who  took  part  in  the 
finding  of  said  indictment;  he  being  a  person  other  than  a  legally 
qualified  grand  juror. 

The  first  thing  to  be  noted  in  this  respect  is  that  no  personal 
disqualification  attached  to  him.  We  need  not  here  recite  what 
constitutes  personal  disqualification,  because  the  question  is  not 
raised.  In  all  respects  he  was  a  legal  and  qualified  grand  juror 
unless  placing  his  name  on  the  list  in  July,  1897,  after  his  name 
had  been  on  the  previous  annual  list  in  1896,  made  him  other- 
wise. There  is  a  distinction  between  a  juror  who  is  personally 
disqualified  and  one  who  possesses  all  the  requisite  qualifications, 
but  is  irregularly  and  improperly  drawn.  The  general  rule  is, 
that  mere  irregularity  in  the  proceedings  by  which  a  juror  gets 
upon  the  panel  does  not  affect  the  validity  of  his  action:  Com- 
monwealth V.  Brown,  147  Mass.  585,  9  Am.  St.  Eep.  736.  In 
the  same  case  it  is  said  that  nearly  all  the  cases  where  verdicts 
or  indictments  have  been  set  aside  rest  upon  an  absolute  dis- 
qualification of  a  juror.  The  General  Statutes  of  1894,  section 
673,  in  part  reads  as  follows:  "In  all  counties  where  the  popula- 
tion shall  exceed  ten  thousand  people,  no  person  shall  be  in- 
cluded in  such  list  who  was  included  in  the  last  previous  an- 
nual list,  and  any  person  having  served  as  a  juror  for  one  term 
of  court  shall  be  retired  from  such  list,  and  shall  not  be  again 
drawn  during  the  same  year." 

The  law  does  not  personally  disqualify  him  from  serving  as  a 
*®*  juror.  The  county  commissioners  are  forbidden  to  include 
him  in  the  list  where  he  was  included  in  the  last  previous  annual 
list,  and  where  he  has  served  as  a  juror  one  term  of  court  he  is 
to  be  retired  from  the  list,  and  not  drawn  again  during  the  same 
year.  There  is  not  a  word  or  sentence  by  which  the  proceedings 
make  him  personally  unfit  or  disqualify  him  as  a  grand  juror. 
During  all  this  time  that  the  officers  are  forbidden  to  include 
hiTTi  in  the  list  or  draw  him  as  a  juror  his  personal  qualifications 
as  a  juror  stand  unchallenged.  When  this  limitation  as  to  time 
is  removed,  he  stands,  as  previously,  a  personally  qualified  grand 
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juror.  The  fact  that  the  prohibition  against  his  further  serving 
as  a  juror  until  after  the  expiration  of  the  conditions  to  which 
we  have  referred  seems  to  proceed  upon  the  theory  that  he  is 
properly  a  personally  qualified  juryman,  but  that  as  such  he 
cannot  be  drawn  until  after  the  expiration  of  a  certain  period. 
The  statute  fixing  the  personal  qualifications  of  a  grand  juror 
is  in  no  way  interfered  with. 

"A  qualified  and  competent  grand  juror,  if  irregularly  drawn, 
may  with  his  fellows  find  an  indictment  to  which  the  defendant 
cannot  object;  for  he  has  no  interest  in  the  manner  of  the  draw- 
ing": 1  Bishop's  New  Criminal  Procedure,  sec.  875. 

In  the  case  of  United  States  v.  Ambrose,  3  Fed.  Rep.  283, 
Swayne,  C.  J.,  at  page  286,  used  this  language:  "The  point  that 
gave  me  most  trouble  in  my  examination  of  the  case,  and  caused 
me  to  hesitate  for  two  or  three  days,  was  the  fact  that  one  of  the 
grand  jurors  named  in  the  venire  was  not  put  into  the  box  by 
any  competent  authority,  and  not  drawn  from  it.  But  his  name 
waa  in  the  venire,  and  there  is  no  imputation  that  it  was  put 
there  in  bad  faith.  There  is  no  light  thrown  upon  the  subject 
as  to  how,  or  why,  or  wherefore,  or  under  what  circumstances  it 
was  put  there.  His  name  was  regularly  in  the  venire,  and  the 
marshal  had  no  choice  but  to  serve  him,  and  it  is  not  contended 
that  he  had  not  the  qualifications  required  by  law.  He  assisted 
in  finding  the  indictment,  and  it  is  before  the  court.  Now,  I 
think  that  this  fact  comes  within  the  category  of  mere  irregu- 
larities, which  will  not  be  permitted  to  vitiate  the  entire  action 
of  the  grand  jury,  and  I  therefore  say  that,  so  far  as  that  point 
is  concerned,  I  feel  warranted  in  overruling  it." 

In  the  case  at  bar,  Lindstrum  was  listed,  drawn,  sworn,  im- 
paneled, and  charged  by  the  court,  having  power  generally  to 
perform  '*®'  the  duties,  and  he  assumed  to  act  in  good  faith  as  a 
competent  grand  juror,  without  any  charge  of  evil  design  being 
at  any  time  made  against  him,  not  even  in  these  proceedings. 
A  mere  irregularity  in  placing  a  qualified  person  on  the  grand 
jury,  as  by  drawing  the  name  of  a  person  generally  qualified, 
but  who  had  been  stricken  from  the  jury  list  by  a  vote  of  the 
town,  is  not  fatal  to  the  legality  of  the  panel:  Commonwealth 
V.  Brown,  147  Mass.  585,  9  Am.  St.  Eep.  736.  We  are  of  the 
opinion  that  the  proceedings  by  which  Lindstrum  was  placed 
upon  the  grand  jury  were  irregular,  but  do  not  render  his  act 
in  taking  part  in  finding  this  indictment  invalid:  State  v.  Rii»- 
sell,  69  Minn.  502. 
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Order  affirmed.    The  case  is  remanded  for  further  proceedinga 
therein. 


GRAND  JURY— DISQUALIFICATION  OF  MEMBER— EFFECT 
ON  INDICTMENT. — The  presence  of  one  disqualified  person  upon 
the  panel  invalidates  all  indictments  found;  Note  to  Commonwealth 
T.  Green,  12  Am.  St.  Rep.  9Ui. 

GRAND  JURY— MEMBER  IRREGULARLY  ON  PANEL.— An  in- 
dictment found  by  a  grand  jury,  one  of  whose  members  was  irregu- 
larly drawn,  but  who  possessed  all  the  requisite  qualifications,  is 
valid.  The  general  rule  is,  that  mere  irregularity  in  the  proceed- 
ing by  which  a  juror  gets  on  the  panel  does  not  affect  the  validity^' 
of  his  action:  Commonwealth  v.  Brown,  147  Mass.  585,  9  Am.  St. 
Rep.  736. 

GRAND  JURY— NUMBER  OF  MEMBERS.— An  indictment  found 
and  returned  by  a  grand  jury  composed  of  more  men  than  is  re- 
quired to  constitute  a  legal  grand  jury,  as  well  as  a  conviction  and 
sentence  under  such  indictment,  is  without  due  process  of  law 
and  absolutely  void:  Ex  parte  Reynolds,  35  Tex.  Crim.  Rep.  437, 
iiO  Am.  St.  Rep.  54.  Contra  m  Massachusetts:  See  the  note  to  Com- 
monwealth V.  Green,  12  Am.  St  Rep.  904. 


Coyne  v.  Mississippi  &  Eum  River  Boom  Company. 

[72  Minnesota,  533.] 

WATERS  AND  WATERCOURSES— RIPARIAN  RIGHTS- 
RIGHT  TO  FLOAT  LOGS.— A  private  individual,  upon  whom  the 
privilege  has  been  conferred  by  statute,  has  the  right  to  use  a  navi- 
gable stream  as  a  highway  for  the  floating  or  driving  of  logs,  and 
the  rights  of  riparian  owners  are  subordinate  to  this  use,  if  reasona- 
bly exercised. 

DAMAGES— EXERCISE  OF  LEGAL  RIGHT.— If  a  person, 
in  the  exercise  of  a  legal  right,  more  especially  one  conferred  by  ex- 
press statute,  does  an  injury  to  another's  property,  he  is  not  liable 
for  damages,  unless  caused  by  his  want  of  the  care  and  skill  ordi- 
narily exercised  in  similar  cases.  This  rule  is  applicable  where  the 
right  of  passage  In  a  navigable  stream  is  involved. 

WATERS  AND  WATERCOURSES— RIPARIAN  RIGHTS- 
RIGHT  OF  PASSAGE  OR  TO  FLOAT  LOGS  IN  NAVIGABLE 
STREAM.— The  right  of  passage  on  a  navigable  stream  Is  a  com- 
mon and  paramount  right,  but  must  be  exercised  witli  due  regard  to 
the  rights  of  riparian  owners,  and  with  ordinary  care  and  skill. 
Floating  logs  in  such  a  stream  may  cause  damage  to  the  estate  of 
the  riparian  owner,  but,  if  the  party  floating  the  logs  uses  due  care 
and  skill,  he  Is  not  liable  in  damages. 

J.  B.  Atwater,  for  the  appellant. 

E.  Hammons,  for  the  respondent. 

*3»  COLLINS,  J.  Plaintiff  had  a  verdict  in  an  action 
brought  to  recover  for  injuries  claimed  to  have  been  caused 
by  reason  of  defendant's  construction  and  maintenance  of  cer- 
tain piling,  piers,  and  booms  in  the  Mississippi  river,  above 
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plaintiff's  farm,  whereby  huge  quantities  of  logs  and  ice  were 
accumulated  and  held  back  in  the  spring  of  1897,  and  then,  be- 
cause of  the  breaking  away  of  the  piling,  piers,  and  booms, 
alleged  to  have  resulted  from  defendant's  negligent  manage- 
ment and  operation  thereof,  suddenly  precipitated  down  the 
river  and  upon  plaintiff's  farm,  by  reason  of  which  soil  and 
trees  along  the  banks  were  swept  away  and  destroyed.  De- 
fendant's appeal  is  from  an  order  denying  its  motion  for  a 
new  trial,  and  the  assignments  of  error  go  to  the  claim  of 
counsel  that  the  court  should  have  dismissed  the  case  when 
plaintiff  rested;  that  there  was  '^^  error  in  the  admission 
of  certain  evidence  in  rebuttal;  that  the  charge  to  the  jury  was 
erroneous  in  respect  to  the  grounds  upon  which  plaintiff  could 
recover,  and  also  in  reference  to  the  time  up  to  which  damages 
might  be  estimated  in  case  damages  were  awarded  to  her. 

The  defendant  is  a  corporation  duly  organized  and  acting  un- 
der the  provisions  of  Laws  1857  (Ex.  Sess.),  chapter  60,  and  sev- 
eral amendatory  acts.  Its  power  and  authority  to  build  and 
construct  piling,  piers,  and  booms  in  the  river  mentioned — a 
navigable  stream — and  its  right  to  handle  and  drive  logs,  under 
its  franchise,  stand  conceded.  It  was  exercising  a  lawful  privi- 
lege when  it  erected  piling  and  piers  and  maintained  its  booms  at 
the  point  in  question,  but  it  was  boujid  to  exercise  this  privilege 
with  due  regard  to  the  concurrent  rights  of  riparian  owners  above 
and  below  to  the  use  of  their  lands.  And,  as  before  no- 
ticed, the  cause  of  action  set  forth  in  the  complaint  was  based 
upon  an  allegation  of  defendant's  negligence  in  the  management 
and  operation  of  its  works  above  plaintiff's  farm. 

A  part  of  the  evidence  was  directed  toward  establishing  that 
a  great  quantity  of  logs  and  ice  gathered  at  defendant's  piling, 
piers,  and  booms,  causing  a  jam,  and  then  broke  loose,  rushing 
down  in  a  mass,  and  tearing  and  washing  out  more  or  less  of  the 
soil  along  the  shores  of  the  stream,  where  it  flowed  through  the 
farm;  and  a  part  was  produced  for  the  purpose  of  showing  that 
defendant  was  careless  and  negligent  in  the  management  and 
operation  of  its  booms,  and  carelessly  and  negligently  allowed 
the  jam  to  form,  and  then  to  break;  and  the  court  charged  the 
jury  upon  this  branch  of  the  case.  But  it  went  further,  and 
charged,  in  substance,  that  if  the  tearing  and  washing  away  of 
the  soil  along  the  shores  were  caused  by  the  obstructions  placed 
in  the  river  by  defendant,  and  this  result  might  have  been  fore- 
seen by  an  ordinarily  prudent  man,  this  constituted  a  taking  of 
plaintiff's  property,  within  the  meaning  of  the  law,  for  which 
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defendant  would  be  liable  without  regard  to  its  negligence  or 
carelessness  in  maintaining  or  operating  its  works.  To  this  part 
of  the  charge  defendant's  counsel  duly  excepted. 

We  infer  that  the  court  relied  upon  the  case  of  Weaver  v. 
Mississippi  etc.  Boom  Co.,  28  Minn.  534,  when  using  this  '*^* 
language.  But  the  facts  are  not  at  all  similar,  for  in  that  case 
it  appeared  that  the  company  built  its  piers  and  hung  its  booms 
on  Weaver's  land,  and  directly  invaded  and  appropriated  it,  not 
only  by  those  acts,  but  by  flooding  with  water,  and  casting 
quantities  of  logs  and  drift  thereon,  which,  remaining  when  the 
water  subsided,  destroyed  the  usefulness  of  the  land.  It  was 
with  reference  to  these  facts  that  it  was  held  that  there  had  been 
a  taking  of  plaintiff's  property  by  defendant,  for  which  com- 
pensation could  be  recovered.  It  was  not  a  mere  consequential 
injury  to  plaintiff's  land  which  was  under  consideration  in  the 
Weaver  case,  but  a  physical  invasion  and  appropriation  by  a  de- 
fendant who  was  not  exercising  a  legal  right  when  so  doing. 
The  authority  relied  on  is  not  in  point. 

The  defendant,  in  the  exercise  of  its  corporate  franchise,  and 
to  facilitate  its  authorized  work  of  handling  and  driving  logs 
in  a  navigable  river,  constructed  its  piling  and  piers,  and  then 
hung  booms — one  extending  from  an  island  on  the  east  side  of 
the  main  channel  to  the  east  shore;  the  other,  from  an  island  on 
the  west  side  of  said  channel  to  the  west  shore;  leaving  the  main 
channel,  between  the  two  islands,  unobstructed.  Logs  were 
pocketed  in  both  of  these  booms,  but  the  latter  did  not  give  way, 
nor  did  the  logs  escape.  The  injuries  complained  of  resulted 
from  the  jam  which  formed  in  the  channel  between  the  islands 
while  defendant  was  lawfully  handling  and  driving  the  logs  from 
above.  As  the  -river  was  a  navigable  stream,  the  public,  as  well 
as  defendant  under  its  charter,  had  the  right  to  use  it  as  a  high- 
way for  the  floating  or  driving  of  logs;  and  the  rights  of  riparian 
owners  were  subordinate  to  this  use,  if  reasonably  exercised: 
Doucette  v.  Little  Falls  etc.  Nav.  Co.,  71  Minn.  206. 

The  doctrine  stated  in  1  Hilliard  on  Torts,  103,  thus,  "If  a 
party,  in  the  exercise  of  a  legal  right — more  especially  one  con- 
ferred by  express  statute — does  an  injury  to  another's  property, 
he  is  not  liable  for  damages,  unless  they  were  caused  by  his  want 
of  the  care  and  skill  ordinarily  exercised  in  like  cases,"  is  the  one 
applicable  where  the  right  of  passage  in  a  navigable  stream  is  in- 
Tolved.  The  right  is  a  common  and  paramount  one,  but  must 
be  exercised  with  due  regard  to  the  rights  of  riparian  owners. 
The  nBe  of  the  stream  must  '^^^  be  reasonable,  and  must  be  ex- 
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ercised  with  ordinary  care  and  skill,  such  as  the  great  mass  of 
mankind  would  exercise  under  like  circumstances  when  driving 
logs.  The  party  using  the  highway  is  not  an  insurer,  but  he 
must  not  be  negligent  and  careless.  Floating  logs  may  cause 
damage  to  the  estate  of  the  riparian  owner;  but,  if  the  party 
floating  or  driving  the  same  uses  due  care  and  skill,  he  is  not 
liable  for  such  damage. 

"Land  on  navigable  streams  is  subject  to  the  danger  incident 
to  the  right  of  navigation,  and  where  logs  are  driven  in  a  stream 
in  an  ordinarily  careful,  prudent  manner,  the  owner  is  not  liable 
for  damage  which  may  result  to  the  riparian  owner**:  Field  v. 
Apple  River  etc.  Co.,  67  Wis.  569;  Harold  v.  Jones,  86  Ala.  274; 
White  River  etc.  Co.  v.  Nelson,  45  Mich.  578;  Lawler  v.  Baring 
Boom  Co.,  56  Me.  443;  HoUister  v.  Union  Co.,  9  Conn.  436,  25 
Am.  Dec.  36;  Lansing  v.  Smith,  8  Cow.  146;  Thompson  v. 
Androscoggin,  54  N.  H.  558. 

The  gravamen  of  an  action  of  this  kind  is  defendant's  negli- 
gence, and  the  charge  was  incorrect.  We  need  not  consider 
other  alleged  errors. 

Order  reversed. 


WATERS— RIPARIAN  RIGHTS— THE  RIGHT  OP  FLOATAGE 
in  public  navigable  streams  is  general,  but  the  rule  which  makes 
private  streams  subservient  to  floatage  is  based  on  their  natural  sur- 
roundings, and  rests  on  convenience,  if  not  on  necessity:  Koopman 
v.  Blodgett,  70  Mich.  610,  14  Am.  St  Rep.  527,  and  note.  Riparian 
owners  hold  their  lands  subject  to  the  right  of  the  public  to  use  the 
navigable  rivers  flowing  through  them  as  public  highways,  and  to 
Improve  such  rivers  as  public  highways  by  any  appropriate  means, 
whenever  this  can  be  done  without  taking  private  property:  Brooks 
V.  Cedar  Brook  etc.  Improvement  Co.,  82  Me.  17,  17  Am.  St  Rep. 
459. 

WATERS— DAMAGES  FOR  OBSTRUCTION  BY  LOGS.— One 
who  uses  a  stream  for  the  purpose  of  floating  logs  is  not  answerable 
to  a  riparian  proprietor  for  the  Jamming  of  logs  together  so  as  to 
form  a  gorge,  retarding  the  flow  of  water,  and  submerging  the  plain- 
tlfif's  lands,  unless  it  appears  that  the  defendant  was  guilty  of  a 
want  of  ordinary  care  and  prudence  in  the  conduct  of  his  business, 
and  that  the  damage  to  the  plaintiff  was  suffered  because  of  such 
lack  of  care:  Hopkins  v.  Butte  etc.  Co.,  13  Mont.  223,  40  Am.  St 
Rep.  438;  Wltberal  t.  Muskegon  etc  Ca,  68  Mich.  48,  13  Am.  St 
Rep.  825. 
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Brown  v.  Weaver. 

[76  Mississippi,  7.] 

ARREST  OF  MISDEMEANANT— PREVENTION  OF  ES- 
CAPE—LIABILITY FOR  SHOOTING— The  shooting  of  a  misde- 
meanant by  an  officer  in  order  to  arrest  him,  or  to  prevent  his  es- 
cape after  arrest,  Is  wrongful  and  unauthorized. 

ARREST  OF  MISDEMEANANT— LIABILITY  OF  OFFI- 
CER'S SURETIES  FOR  SHOOTING.— A  misdemeanant,  who  has 
been  shot  by  an  officer,  or  his  deputy,  in  attempting  to  arrest  him 
under  a  warrant,  or  In  attempting  to  prevent  his  escape  after  arrest, 
may  maintain  an  action  for  damages  on  the  officer's  official  bond. 

Critz,  Beckett  &  Leverett,  for  the  appellant. 

J.  A.  Pinson  and  Alexander  &  Alexander,  for  the  appellees. 

IS  WHITFIELD,  J.  The  appellant  had  been  arrested  by  the 
deputy  sheriff  in  a  bastardy  proceeding,  and  had  escaped  from 
the  deputy  sheriff,  without  violence,  simply  running  away  from 
him,  and,  whilst  merely  running  away,  was,  by  the  deputy 
sheriff,  shot,  on  the  notion  that  he  had  a  right  to  shoot  and  kill 
him,  if  necessary,  to  prevent  the  escape  at  the  time.  Appellant 
sustained  very  serious  injuries,  and  suffered  greatly  for  a  long 
time,  and  is  probably  permanently  disabled.  He  brings  this  suit 
for  damages  against  the  sheriff  and  the  sureties  on  his  bond,  on 
the  ground  that  the  deputy  was  guilty  of  "misconduct"  in  shoot- 
ing him  under  the  circumstances,  and  that  his  act  was  doue 
virtute  officii.     Can  the  action  be  maintained? 

Our  statute,  section  1152  of  annotated  code  of  1893,  in  en- 
umerating the  cases  in  which  homicide  is  justifiable,  provides 
that  it  shall  be  so,  if  committed  in  (c)  "retaking  any  felon  who 

(512) 
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has  been  **  rescued  or  has  escaped";  (d)  "in  arresting  any- 
felon  fleeing  from  justice";  or  (g)  "when  necessarily  committed 
in  attempting,  by  lawful  ways  and  means,  to  apprehend  any  per- 
son for  any  felony  committed."  It  nowhere  authorizes  the  kill- 
ing of  a  misdemeanant  in  order  to  arrest  him,  or  to  prevent  his 
escape  after  arrest.  And  we  understand  the  authorities  as  con- 
clusively showing  that  the  common  law  did  not  authorize  the 
killing  of  a  misdemeanant  in  either  of  said  cases:  Thomas  v. 
Kinkead,  55  Ark.  502,  29  Am.  St.  Eep.  68  (and  authorities  there 
cited),  a  finely  reasoned  case,  to  which  we  especially  refer.  In 
this  case  the  court  say,  approving  State  v.  Sigman,  106  N.  C. 
728,  that  "where  a  prisoner  has  already  escaped,  no  means  can  be 
used  to  recapture  him  which  would  not  have  been  justifiable  in 
making  the  first  arrest,  and  that,  if  in  pursuing  him  the  officer 
intentionally  kills  him,  it  is  murder."  And  again  the  court 
.  said:  "The  only  question  presented  by  the  latter  instruction  is, 
whether  or  not  an  officer,  having  in  his  custody  a  prisoner  ac- 
cused of  a  misdemeanor,  may  take  his  life  if  he  attempts  to  break 
away,  where,  in  the  language  of  the  court's  charge,  'no  other 
means  are  available'  to  prevent  his  escape.  A  resort  to  a  meas- 
ure so  extreme  in  cases  of  misdemeanor  was  never  permitted  by 
the  common  law:  1  East's  Pleas  of  the  Crown,  302.  That  law 
has  not,  it  is  believed,  lost  any  of  its  humanity  since  the  time 
of  the  writer  we  have  just  cited,  and,  without  legislative  au- 
thority, the  severity  of  a  remote  age  ought  not  to  be  exceeded 
in  dealing  with  those  who  are  accused  of  smaller  offenses." 

In  United  States  v.  Clark,  31  Fed.  Rep.  710,  Mr.  Justice 
Brown,  now  of  the  United  States  supreme  court,  says:  **The 
general  rule  is  well  settled  by  elementary  writers  upon  criminal 
law  that  an  officer,  having  a  person  charged  with  felony,  may 
take  his  life  if  it  be  absolutely  necessary  to  do  so,  to  prevent 
his  escape,  but  he  may  not  do  this  if  he  be  charged  simply  with 
a  misdemeanor,  the  rule  of  the  law  being  that  it  is  better  that 
a  misdemeanant  escape  than  that  human  life  be  taken."  This 
is  cited  in  Thomas  v.  Kinkead,  55  Ark.  502,  29  Am.  St.  Rep. 
68,  and  that  court  then  proceeds:  **  *1t  has  been  said  that  the 
officers  of  the  law  are  clothed  with  its  sanctity  and  represent  its 
majesty:  Head  v.  Martin,  85  Ky.  480.  And  the  Criminal  Code 
has  provided  for  the  punishment  of  those  who  resist  or  assault 
them  when  engaged  in  the  discharge  of  their  duties.  But  the 
law-making  power  itself  could  not,  under  the  constitution,  in- 
flict the  death  penalty  as  the  punishment  for  a  simple  misde- 
meanor, and  it  would  ill  become  the  majesty  of  the  law  to  sac- 

AH.  8r.  RSP.,  Vol.  LXXI.-33 


514  Brown  v.  Weaver.  [Miss. 

rifice  a  human  life  to  avoid  failure  of  justice  in  the  case  of  a 
petty  offender,  who  is  often  brought  into  court  without  arrest 
and  dismissed  with  a  nominal  fine.  It  is  admitted  that  an  officer 
should  not  attempt  to  kill  one  who  flees  to  avoid  arrest  for  mis- 
demeanor, although  it  may  appear  that  he  can  never  be  taken 
otherwise.  If  he  runs,  then,  before  the  officer  has  laid  his  hands 
upon  him,  with  words  of  arrest,  he  may  do  so  without  danger  to 
his  life;  but,  if  by  surprise  or  otherwise,  he  be  for  a  moment 
sufficiently  restrained  to  constitute  an  arrest,  and  then  break 
away,  the  officer  may  kill  him  if  he  cannot  overtake  him.  Such 
is  the  effect  of  the  argument  and  of  the  rule  in  support  of  which 
it  is  made.  We  can  see  no  principle  of  reason  or  justice  on 
which  such  a  distinction  can  rest,  and  we  therefore  hold  that  the 
force  or  violence  which  an  officer  may  lawfully  use  to  prevent 
the  escape  of  a  person  arrested  for  a  misdemeanor  is  no  greater 
than  such  as  might  have  been  rightfully  employed  to  effect  his 
arrest.  In  making  the  arrest  or  preventing  the  escape  the  offi- 
cer may  exert  such  physical  force  as  is  necessary  on  the  one  hand 
to  effect  the  arrest,  by  overcoming  the  resistance  he  encounters, 
or,  on  the  other,  to  subdue  the  efforts  of  the  prisoner  to  escape; 
but  he  cannot,  in  either  case,  take  the  life  of  the  accused  or  in- 
flict upon  him  great  bodily  harm,  except  to  save  his  own  life  or 
to  prevent  a  like  harm  to  himself." 

In  Eeneau  v.  State,  2  Lea,  720,  31  Am.  Eep.  626,  it  is  said: 
*1t  is  considered  better  to  allow  one  guilty  only  of  a  misde- 
meanor to  escape  altogether  than  to  take  his  life The' 

prisoner  doubtless  acted  under  the  belief  which  erroneously  pre- 
vails as  **  to  the  rights  of  a  public  officer — ^that  is,  that  he  may 
lawfully  kill  a  prisoner  if  he  fails  to  obey  his  command  to  halt. 
This  is  a  very  erroneous  and  very  fatal  doctrine,  and  must  be 
corrected." 

In  Head  v.  Martin,  85  Ky.  480,  it  is  said  at  page  483:  "To 
permit  the  life  of  one  charged  with  a  mere  misdemeanor  to  be 
talcen  when  fleeing  from  the  officer  would,  aside  from  its  inhu- 
manity, be  productive  of  more  abuse  than  good.  The  law  need 
not  go  unenforced.  The  officer  can  summon  his  posse  and  take 
the  offender.  The  reason  for  this  distinction  between  killing 
in  the  case  of  a  felony  and  misdemeanor  is  obvious.  The  se- 
curity of  person  and  property  is  not  endangered  by  a  petty 
offender  being  at  large,  as  in  the  case  of  a  felon.  The  very  be- 
ing of  society  and  government  requires  speedy  arrest  and  pun- 
ishment of  the  latter,"  And,  again,  at  page  485:  "So  careful, 
however,  is  the  law  as  regards  human  life,  that  if  even  the  felon 
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can  be  taken  without  the  taking  of  life,  and  he  be  slain,  it  is  at 
least  manslaughter;  even  as  to  him  it  can  be  done  only  of  neces- 
sity." And  this  is  the  doctrine  of  our  court  in  Jackson  v.  State, 
66  Miss.  95,  14  Am.  St.  Rep.  542.  To  the  same  effect  are  State 
V.  Sigman,  106  N.  C.  728;  Spencer  v.  Moore,  2  Dev.  &  B.  264; 
State  V.  Roane,  2  Dev.  62. 

Counsel  for  appellee  cites  the  text  of  Mr.  Bishop  in  his  work 
on  Criminal  Procedure,  third  edition,  volume  1,  section  161,  but 
it  is  shown  conclusively  in  Thomas  v.  Kinkead,  55  Ark.  502, 
29  Am.  St.  Rep.  68,  that  the  two  cases  cited  by  Mr.  Bishop 
(Caldwell  v.  State,  41  Tex.  86,  and  Wright  v.  State,  44  Tex.  645), 
are  not  in  point.  In  1  Bishop  on  Criminal  Procedure,  fourth 
edition,  section  161,  paragraphs  1,  2,  notes  1,  4,  page  91,  Mr. 
Bishop  reviews  and  criticises  the  cases  of  Renean  v.  State,  2  Lea, 
720,  31  Am.  Rep.  626,  and  Thomas  v.  Kinkead,  55  Ark.  502,  29 
Am.  St.  Rep.  68,  stating  that,  in  the  first  case,  the  court  which 
cited  his  New  Criminal  Law,  volume  2,  sections  648,  649,  as 
supporting  its  view,  failed  to  note  that  in  these  sections  he  was 
only  speaking  of  an  officer  killing  a  misdemeanant  "flying  from 
arrest"  originally,  and  not  one  "resisting  arrest  or  attempting 
an  escape."  He  criticifjcd  Thomas  v.  Kinkead,  55  Ark.  502,  29 
Am.  St.  Rep  68,  as  unsound,  and  calls  it  "an  unfortunate  de- 
cision." ^"^  In  note  1,  at  page  91,  he  cites  State  v.  Sigman,  106 
N.  C.  728,  as  supporting  the  view  that  an  officer  may  kill  a  mis- 
demeanant who  attempts  to  '*break  away**  from  the  officer,  and 
thus  escape.  In  Thomas  v.  Kinkead,  55  Ark.  502,  29  Am.  St. 
Rep.  68,  the  Arkansas  supreme  court,  as  we  think  correctly, 
shows  thait  the  decision  in  State  v.  Sigman,  106  N.  C.  728,  is  cor- 
rect, but  that  the  language  of  the  court  in  that  case  is  incon- 
sistent with  the  decision  and  the  general  line  of  reasoning  in 
the  case. 

In  Mr.  Bishop's  New  Criminal  Law,  eighth  edition,  section 
647,  paragraph  3,  note  1,  Mr.  Bishop  cites  Jackson  v.  State,  76 
Ga.  473,  to  the  proposition  that  "after  an  arrest,  whether  for 
felony  or  misdemeanor,  or  during  an  imprisonment,  the  life  of 
the  prisoner  may  be  taken,  if  necessar}'  to  prevent  the  escape." 
That  was  the  capp  of  a  guard  killing  a  convict  in  the  penitentiary, 
who,  he  supposed,  was  trying  to  escape.  It  supports  the  prop- 
osition that  an  officer  may  kill  a  convicted  felon  trying  to  es- 
cape from  imprisonment  for  felony,  but  it  furnishes  no  support 
to  the  doctrine  that  an  officer  may  kill  a  misdemeanant  who  is 
merely  effecting  his  esonpe  after  arrest,  or  from  imnrisonment 
for  mere  misdemeanor,  by  simply  running  away.     If  Mr.  Bishop 
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means  merely  to  say  that  when  a  misdemeanant,  after  arrest, 
tries  "to  break  away,"  violently  resisting  or  assaulting  the  offi- 
cer, the  officer  may  kill  him,  as  in  self-defense,  to  prevent  the  in- 
fliction of  a  felony  upon  himself,  the  doctrine  is  sound,  and  not 
in  conflict  with  the  cases  he  criticises.  But  if  he  means  to  say, 
as  we  understand  him,  that  an  officer  may  kill  a  misdemeanant 
whom  he  has  arrested,  and  who  eludes  the  officer,  and  gets  away 
from  him  without  resisting  the  officer,  and  without  employing 
any  force,  while  such  misdemeanant  is  effecting  his  escape 
merely  by  running  away,  then  such  doctrine  is  not  sound,  in  our 
judgment,  and  is  unsupported  by  the  authorities:  3  Eussell  on 
Crimes,  6th  ed.,  132,  Holroyd,  J.,  saying:  "An  officer  must  not 
kill  for  an  escape,  where  the  party  is  in  custody  for  a  misde- 
meanor." McLain,  in  his  Criminal  Law  (1897),  section  298,  ap- 
proves Eeneau  v.  State,  2  Lea,  720,  31  Am.  Rep.  626,  criticised 
by  *^  Mr.  Bishop,  and  lays  down  the  doctrine  we  have  an- 
nounced, and  points  out  the  very  distinction  we  have  just  above 
drawn,  as  being  the  only  ground  of  support  for  Mr.  Bishop's 
doctrine,  saying:  'T[t  is  probable,  however,  that  even  as  to  pre- 
venting escape,  the  officer  is  justified  in  taking  life  only  to  pre- 
vent escape  for  felony,  or  where,  the  offense  being  a  misde- 
meanor, in  resisting  force  with  force,  his  own  life  is  put  in  peril, 
and  not  where  he  takes  life  merely  to  prevent  escape  of  one 
charged  with  a  misdemeanor."  Substituting  for  "where  his  own 
life  is  put  in  peril,"  where,  in  killing,  he  does  so  to  save  his 
own  life,  or  prevent  the  infliction  of  a  felony  upon  himself,  this 
is  the  sound  doctrine. 

The  Kentucky  supreme  court  well  says  in  such  a  case  (Head 
V.  Martin,  85  Ky.  486):  "He  has  no  more  right  to  kill  him  [that 
is,  when  he  is  merely  running  away]  than  he  would  have  if  the 
offender  were  to  lie  down  and  refuse  to  go  with  him." 

Our  own  court  has  held,  in  McDaniel  v.  State,  8  Smedes  &  M. 
401,  47  Am.  Dec.  93,  "That  no  trespass  upon  the  personal  prop- 
erty of  another  will  authorize  the  killing  of  a  human  being,  and  * 
that  any  such  killing  would  be  murder,  if  committed  with  a 
deadly  weapon."  And  even  that  in  the  case  of  a  fleeing  felon, 
the  officer  must  satisfy  the  jury  "that  he  tried,  in  good  faith,  and 
with  reasonable  prudence  and  caution,  to  make  the  arrest,  and 
was  unable,  because  of  the  flight  of  the  person,  to  secure  him,  and 
that  he  resorted  to  the  severe  means  employed  when  other  proper 
means  had  failed  and  when,  as  determined  by  the  state  of  things, 
as  between  him  and  the  fleeing  felon,  the  arrest  could  not  be 
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made  without  a  resort  to  the  means  employed":  Jackson  y.  State, 
66  Miss.  95,  14  Am.  St.  Kep.  542. 

It  is  held  in  Head  v.  Martin,  85  Ky,  486,  that  one  arrested 
in  a  bastardy  proceeding  is  to  be  regarded  as  one  arrested  for  a 
misdemeanor,  although  the  nature  of  the  proceeding  is  a  civil 
one.  It  must  be  clear,  from  these  authorities,  and  many  others 
cited  in  the  brief  of  the  learned  counsel  for  the  appellant,  that 
the  deputy  sheriff  had  no  right  to  shoot  Brown,  and  that  he 
was  ^^  guilty  of  "misconduct"  in  so  doing.  Whether,  however, 
the  bastardy  proceeding  is  to  be  so  treated,  in  all  respects,  as  a 
■vil  suit,  or  whether  one  arrested  in  a  bastardy  proceeding  is 
to  be  dealt  with  as  if  arrested  for  a  misdemeanor — so  far  as  the 
point  under  discussion  is  concerned — is  obviously  immaterial 
unt'er  the  authorities. 

We  now  turn  to  the  second  branch  of  the  inquiry,  whether 
the  sheriff  and  the  sureties  on  his  bond  are  liable  for  this  "mis- 
conduct,** as  having  occurred  in  the  line  of  duty  of  the  deputy 
sheriff — ^as  having  been  done  virtute  officii.  The  deputy  sheriff 
had  a  warrant,  and  under  that  warrant  had  arrested  Brown, 
and  manifestly  he  shot  him  under  the  notion  that,  having  such 
warrant  and  having  arrested  him,  he  had  the  right  to  shoot 
him  to  prevent  his  escape,  when  he  was  merely  running  away. 

The  condition  of  the  sheriff's  bond  is  (Code  1892,  sec.  3055), 
"that  he  shall  faithfully  perform  all  the  duties  of  said  office 
during  his  continuance  therein.**  Section  4114  of  the  code  pro- 
vides plainly  that  the  sheriff  and  his  sureties  shall  be  liable  fop 
"any  misconduct**  of  his  deputy,  and  may  have  judgment  over 
against  the  deputy  and  his  sureties  for  the  amount  of  any  judg- 
ment awarded  against  the  sheriff  and  his  sureties  for  such  "mis- 
conduct** of  the  deputy.  Section  4113  provides  the  same  rem- 
edy for  the  sheriff  against  his  deputies  and  their  sureties  for 
ordinary  acts  and  defaults  in  office  which  the  creditor  may  have 
against  the  sheriff.  Section  4114  provides  for  "misconduct'*  of 
the  deputy,  and  the  liability  of  the  sheriff  and  his  sureties  there- 
for. It  is  well  settled  that  '^he  deputies  are  all  servants  of  the 
sheriff,  and,  in  law,  they  are  considered  but  one  person**:  Smith's 
Sheriffs,  21. 

In  Murfree  on  Sheriffs,  section  60,  it  is  said,  quoting  from 
Knowlton  v.  Bartlett,  1  Pick.  273:  "If  the  act  from  which  the 
injury  resulted  was  an  official  act,  the  authorities  are  clear  that 
the  sheriff  is  answerable.  If  it  was  not  an  official,  but  a  personal 
act,  it  is  equally  clear  that  he  is  not  answerable.  But  an  offi- 
cial act  does  not  mean  what  a  deputy  might  lawfully  do  in  the 
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•®  execution  of  his  office;  if  so,  no  action  could  ever  lie  against 
the  sheriff  for  the  'misconduct*  of  his  deputy.  It  means,  there- 
fore, whatever  is  done  under  color  or  by  virtue  of  his  office/' 
And  the  author  then  adds:  "To  hold  the  deputy  and  his  sure- 
ties liable  to  the  sheriff  on  his  bond,  it  is  not  necessary  that 
the  deputy  should  he  acting  under  color  of  some  writ,  but,  if  he 
is  acting  under  color  of  his  office,  and  professes  so  to  act,  and 
induces  others  interested  to  believe  he  acted  colore  officii,  he  and 
his  sureties  will  be  bound  hy  such  acts.  No  other  rule  would 
be  safe.  Sureties  are  not  needed  on  a  sheriff's  bond  if  they 
are  only  to  be  held  when  the  acts  are  legal;  they  vouch  for  his 
acts,  and  bind  themselves  to  make  good  any  damage  he  may 
cause  to  anyone  while  acting  under  color  of  his  office.** 

It  is  not  necessary  in  this  case  to  say  anything  as  to  what 
might  be  the  result  if  the  deputy  really  had  no  warrant,  and  sim- 
ply stated  that  he  had  one,  and  was  merely  professing  to  act 
under  color  of  his  office,  without  being  armed  with  the  warrant 
required  by  law,  since,  in  this  case,  it  is  clear  that  he  did  have 
such  warrant,  that  he  arrested  Brown  under  the  warrant,  and 
that  he  shot  him  when  merely  running  away  after  arrest,  on  the 
idea,  clearly,  that  he  had  the  right  to  shoot  and  kill,  if  necessary 
to  prevent  his  escape,  sought  to  be  effected  merely  by  running 
away.  We  are  of  the  opinion,  therefore,  that  the  deputy  was 
acting  by  virtue  of  his  office;  that  what  he  did  was  done  as  an 
official  act,  and  that  the  sheriff  and  his  sureties  are  liable  for 
the  damages.  Without  burdening  this  opinion  with  quotations, 
we  cite  the  following  authorities  as  sustaining  this  proposition, 
in  addition  to  Murfree  on  Sheriffs,  cited  above:  Smith  on 
Sheriffs,  21;  Thomas  v.  Kinkead,  55  Ark.  503,  29  Am.  St.  Eep. 
68;  Yount  v.  Carney,  91  Iowa,  564,  where  it  is  held  "that  the 
arrest  by  the  deputy,  being  in  the  line  of  his  official  duty,  though 
illegal  because  in  excess  of  his  duty,  was  nevertheless  a  breach 
of  the  conditions  of  his  bond'*:  Dishneau  v.  Newton,  91  Wis. 
201;  Warren  v.  Boyd,  120  N.  C.  60;  State  v.  Wolford,  11  Ind. 
**  App.  392;  Lammon  v.  Feusier,  111  TJ.  S.  17;  Spencer  v. 
Moore,  2  Dev.  &  B.  264. 

In  Eobertson  v.  Sichel,  127  TJ.  S.  515,  the  case  went  upon 
the  idea  that  the  collector  of  customs  was  not  liable  for  the  tort 
of  a  subordinate,  committed  in  the  discharge  of  duties  which 
it  would  be  "utterly  impossible  for  the  superior  officer  to  dis- 
charge in  person.**  No  such  impossibility  exists  in  the  case  of 
the  sheriff  as  to  the  arrest  of  a  person.  That  case  is  easily  dis- 
tinguishable from  this  on  its  facts,  and  it  is  expressly  said  that 


March,  1898.]  Brown  v.  Weaver.  619 

the  decision  there  does  not  interfere  with  the  liability  of  an 
oflficer  "for  the  act  of  the  deputy,  performed  in  the  ordinary 
line  of  his  official  duty  prescribed  by  law,"  and  the  latter  is  the 
case  here.  Nor  is  there  anything  in  Brown  v.  Moseley,  11 
Smedes  &  M.  354,  or  Furlong  v.  State,  58  Miss.  717,  at  all  in 
conflict  with  anything  herein  announced. 

On  return  of  the  case  to  the  court  below,  it  will  be  proper 
to  amend,  so  as  to  bring  suit  in  the  name  of  the  state  of  Missis- 
sippi, for  the  use  of  T.  J.  Brown.  No  objection  was  made  in 
the  court  below  on  this  ground.  In  this  case  the  suit  was 
brought  in  the  name  of  the  real  party  in  interest,  and  that  dis- 
tinguishes this  case  from  Nixon  v.  Dillard,  73  Miss.  803,  even 
viewing  that  case  as  looked  at  by  a  majority  of  the  court  therein. 

Judgment  is  reversed  and  cause  remanded. 


ARREST  OF  MISDEMEANANT— PREVENTION  OP  ESCAPE.— 
A  peace  officer,  in  making  an  arrest  for  misdemeanor,  or  preventing 
the  escape  of  the  misdemeanant,  may  exert  such  physical  force  as 
is  necessary  to  effect  his  purpose,  but  he  is  not  Justified,  in  either 
case,  in  taking  the  life  of  the  acctised,  nor  can  he  inflict  upon  him 
great  bodily  harm,  except  to  save  his  ovm  life,  or  prevent  a  like 
harm  to  himself:  Thomas  v.  Kinkead,  55  Ark.  502,  29  Am.  St  Rep. 
68;  Handley  v.  State,  06  Ala.  48,  38  Am.  St.  Rep.  81;  Smith  v.  State, 
69  Ark.  132,  43  Am.  St.  Rep.  20. 

Sheriffs— lilablllty  of  Sureties  for  Personal  Injury  Inflicted  by  Officer. 

A  peace  oflJcer,  whether  he  be  a  sheriff  or  constable,  having  ar- 
rested a  person  accused  of  a  misdemeanor,  cannot  lawfully  kill  him, 
or  inflict  a  bodily  Injury,  to  prevent  his  escape,  although  no  other 
means  of  prevention  are  available,  and,  if  he  or  his  deputy  inflict  a 
bodily  Injury  upon  the  misdemeanant  under  such  circumstances, 
though  holding  a  warrant  for  his  arrest,  the  sureties  on  the  official 
bond  of  the  sheriff  and  constable  are  liable  in  damages:  Thomas  v. 
Kinkead,  55  Ark.  502,  29  Am.  St.  Rep.  68.  This  case  was  an  action 
against  a  constable,  and  the  sureties  on  his  official  bond,  to  recover 
for  the  wrongful  killing  of  one  Thomas,  by  Jesse  F.  Heard,  a  deputy 
of  such  constable.  The  complaint  averred,  and  the  proof  showed, 
that  the  act  of  killing  was  committed  under  color  of  a  warrant  for 
the  arrest  of  Thomas,  to  answer  for  a  misdemeanor  charged  agamst 
him,  and  that  It  was  done  wantonly  and  without  cause:  Thomas  v. 
Kinkead,  55  Ark.  502,  29  Am.  St.  Rep.  68.  In  State  v.  Walford,  11 
Ind.  App.  392,  It  appeared  from  the  complaint  that  one  Walford,  a 
constable,  had  a  warrant  commanding  the  arrest  of  one  Thomas; 
that  he  did.  under  color  of  his  office  as  such  constable,  undertake  to 
execute  said  warrant,  and  arrest  said  Thomas;  that  In  executing  It 
he  did  "carelessly,  negligently,  and  intentionally,  without  cause  or 
reason,  and  without  any  notice  to  said  Thomas  that  he  was  an  offi- 
cer, or  had  a  warrant  or  authority  to  make  arrests,  and  without 
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any  warning  to  said  Thomas,  with  a  pistol  loaded  with  powder  and 
ball,  did  shoot,  wound,  and  injure  the  said  Thomas,  from  which  in- 
juries the  said  Thomas  subsequently  died."  The  court  held  that 
such  act  on  the  part  of  the  officer  was  wrongful,  and  that  he  was 
liable  therefor  In  damages  on  his  official  bond.  The  court  further 
held  that  there  was  no  legal  distinction  in  such  case  between  acts 
done  by  color  of  office  and  acts  done  by  virtue  of  office:  State  v. 
Walford,  11  Ind.  App.  392.  The  sureties  on  the  official  bond  of  a 
constable  are  liable  for  his  illegal  acts  in  making  an  arrest  under  a 
warrant,  especially  when  the  party  arrested  is  brutally  and  will- 
fully assaulted  and  bodily  injury  inflicted:  Cash  v.  People,  32  111. 
App.  250. 

In  Huffman  v.  Koppelkom,  8  Neb.  344,  It  was  held  that  the  sure- 
ties on  the  official  bond  of  a  sheriff  were  liable  for  his  wrongful  act 
in  inflicting  injuries  upon  the  complainant  in  making  his  arrest. 
In  this  case  the  court  said:  "The  second  objection  to  this  petition, 
and  the  one  most  relied  upon  in  this  argument,  is  that  an  action 
can  be  maintained  on  an  official  bond  only  for  injuries  done  virtute 
officii,  and  not  for  acts  done  colore  officii  merely,  and  so  we  believe 
the  law  to  be  according  to  the  best  authorities.  But,  admitting  the 
law  to  be  as  claimed  by  counsel  for  the  defendants,  still,  we  think 
the  petition  states  a  cause  of  action.  It  is  true  that  by  one  allega- 
tion the  pleader  says  the  act  complained  of  was  done  by  the  sheriff, 
•under  color  of  his  said  office,'  but,  on  examination  of  the  petition, 
we  find  facts  alleged  which  show  most  positively  that  it  was  done 
virtute  officii.  The  petition,  after  reciting  that  one  Charles  Clark 
had  been  lawfully  committed  to  the  Jail  of  Dodge  county,  of  which 
the  said  Koppelkom,  as  such  sheriff,  was  the  jailer,  and  that  while 
so  In  custody,  and  held  by  a  mittimus  in  due  form  of  law,  the  said 
Clark  had  escaped,  and  was  then  at  large,  subject  to  arrest  by  said 
sheriff,  proceeds  as  follows:  'And  the  plaintiff  further  avers  that 
the  said  Koppelkom,  being  sheriff  as  aforesaid,  and  having  then 
and  there  the  said  writ  of  mittimus  as  aforesaid,  did  not  execute  the 
said  writ  according  to  law;  but,  on  the  contrary  thereof,  to  wit,  on 
the  seventh  day  of  July,  1878,  at  and  within  the  said  county  of 
Dodge  as  such  sheriff,  acting  under  said  writ  of  mittimus,  and  un- 
der color  of  his  said  office,  did  carelessly,  unfaithfully,  forcibly,  and 
wrongfully,  and  unlawfully,  and  violently  seize,  arrest,  and  lay  hold 
of  the  said  plaintiff,  and  did  then  and  there  shoot,  wound,  bruise, 
and  break  the  left  leg  of  the  said  plaintiff.'  We  are  of  opinion  that 
the  facts  alleged  constitute  a  cause  of  action":  Huffman  v.  Koppel- 
kom, 8  Neb.  348.  In  a  later  case  in  Nebraska,  it  was  held  that  the 
sureties  on  the  official  bond  of  a  sheriff  could  not  be  held  liable  for 
his  wrongful  act  In  making  an  unlawful  arrest  outside  the  state,  as 
such  act  was  not  done  by  virtue  of  his  office:  Kendall  v.  Aleshire, 
28  Neb.  707,  26  Am.  St.  Rep.  367. 

It  Is  the  duty  of  a  sheriff  to  exercise  reasonable  care  for  the  pro- 
tection of  the  life  and  health  of  any  person  lawfully  placed  In  his 
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custody,  and  he  and  his  sureties  are  liable  on  his  official  bond  for 
the  breach  of  such  duty,  provided  such  bond  is  conditioned  generally 
for  the  faithful  performance  of  the  duties  of  his  office,  and  it  is  no 
defense  that  the  acts  charged  in  the  complaint  also  constitute  a 
crime:  State  v.  Gobin,  94  Fed,  Rep.  48.  In  this  case,  the  wrong- 
ful acts  charged  were  that  the  sheriff  carelessly  and  negligently 
suffered  and  permitted  a  mob  of  persons  to  collect  for  the  purpose 
of  doing  violence  to  a  prisoner  confined  in  a  jail  under  control  of 
such  sheriff,  who  aided  and  abetted  such  mob  by  certain  specified 
acts  In  accomplishing  their  unlawful  purpose,  whereby  the  pris- 
oner was  taken  from  the  jail  and  hanged  until  he  was  dead:  State 
V.  Gobin,  94  Fed.  Rep.  48.  But  exactly  the  contrary  doctrine  is  laid 
down  in  State  v.  Wade,  87  Md.  .529,  where  It  was  distinctly  an- 
nounced that  the  sureties  upon  a  sheriff's  bond  were  not  liable  for  a 
wrong  committed  by  him  in  aiding  and  abetting  a  mob  in  lynching 
a  prisoner  regularly  committed  to  his  custody.  In  such  case,  the 
sheriff  may  be  punished  by  Indictment,  but  no  civil  action  can  be 
maintained  against  him.  The  court  said:  "We  will  add  that  even 
If  It  had  been  charged  that  the  sheriff  acted  maliciously,  the  offi- 
cial bond  of  that  officer  could  not  be  held  liable  in  a  case  like  this; 
the  liability  of  the  sureties  is  that  of  an  express  contract  that  the 
ffherlff  'shall  well  and  truly  execute  the  officer  of  sheriff,  and  in  all 
things  thereto  appertaining,  and  should  well  and  truly  perform  all 
the  duties  required  by  law  to  be  by  him  performed.'  This  provi- 
sion. It  seems  now  to  be  well  settled,  'binds  the  officer  affirmatively 
to  the  faithful  execution  of  his  office.  There  is  no  clause  to  cover 
an  abuse  or  usurpation  of  power,  no  negative  words  that  he  will 
commit  no  wrong  by  color  of  his  office,  nor  do  anything  not  author- 
ized by  law* ":  State  v.  Wade,  87  Md,  544.  The  sureties  on  the  offi- 
cial bond  of  a  chief  of  police  cannot  be  held  liable  for  his  acts  in 
receiving  and  detaining  in  the  city  prison  persons  arrested  without 
process  by  police  officers,  as  such  acts  are  not  doue  by  virtue  of 
his  office  and,  at  most,  under  color  of  office:  Marquis  v.  Willard,  12 
Wash.  528,  50  Am.  St.  Rep.  906.  A  surety  who  undertakes  for  the 
faithful  performance  of  the  official  duties  of  a  sheriff  or  constable 
is  not  liable  for  the  trespasses  or  violence  of  the  officer,  or  injury 
Inflicted  by  him,  when  he  acts  without  actual  or  apparent  legal  au- 
thority: Allison  V.  People,  6  Colo,  App.  80;  McLondon  v.  State.  92 
Tenn.  520.  In  Allison  v.  People,  6  Colo.  App.  83,  the  court  said: 
"The  warrant  under  which  the  constable  assumed  to  act  was  abso- 
lutely void.  It  gave  him  no  authority  whatever  to  arrest  Prisk  or 
anybody  else.  All  the  acts  under  It  were  trespasses,  for  which  he 
was,  and  Is  most  undoubtedly,  responsible.  It  Is  this  conclusion 
which  relieves  the  sureties  of  any  responsibility  in  the  premises. 
The  constable's  acts  were  not  performed  by  him  while  engaged  In 
the  discharge  of  the  duties  of  his  office,  nor  was  the  arrest  of  the 
plaintiff  In  any  sense  a  breach  of  the  obligation  into  which  the  sure- 
ties had  entered.    Being  without  a  legal  process,  he  had  no  official 
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functions  to  perform,  and  no  duty  to  execute.  It  Is  somewhat  singu- 
lar that  in  the  multitude  of  suits  which  have  been  brought  on  the 
bonds  of  constables,  sheriffs,  and  other  peace  officers,  there  have 
been  so  few  cases  where  there  has  been  an  attempt,  under  similar 
circumstances,  to  hold  the  sureties  liable  for  the  trespasses  of  the 
officers.  The  industry  of  counsel,  and  some  little  research  on  the 
part  of  the  court,  have  brought  to  light  but  few  wherein  the  ques- 
tion has  been  considered.  There  is  no  dissent  among  the  authori- 
ties, and  they  all  concur  in  the  conclusion  that  for  trespasses  of  this 
description,  where  the  officer  acts  without  either  actual  or  apparent 
legal  authority,  a  surety  who  undertakes  for  the  faithful  perform- 
ance of  the  official  duties  of  the  officer  cannot  be  made  responsible: 
Allison  V.  People,  6  Colo.  App.  83.  Under  the  statute  of  North  Caro- 
lina, the  sureties  on  the  official  bond  of  a  constable  are  liable  for 
the  false  imprisonment  of  a  person  by  a  constable  without  process 
or  color  thereof:  Warren  v.  Boyd,  120  N.  0.  56. 


Ames  v.  Doeroh. 

[76  Mississippi,  187.] 

SURETYSHIP  —  GUARDIAN'S  BOND  —  STATUTE  OP 
FRAUDS. — ^A  surety  on  a  guardian's  bond  is,  within  the  contempla- 
tion of  the  statute  of  frauds,  a  creditor  of  the  principal  in  such  bond 
for  all  sums  he  is  required  to  pay,  because  of  the  suretyship,  from 
the  date  of  the  execution  of  the  bond,  though  no  default  occurs  un- 
til long  afterward.  The  liability,  whenever  happening,  relates  bacls 
to  the  date  of  the  conti'act. 

FRAUDULENT  CONVEYANCES— VOLUNTBERS^MALA 
FIDE  PURCHASERS— TRUSTEES.— A  debtor  who  gives  no  spe- 
cific security  for  the  payment  of  his  debts  is  deemed  in  equity  as 
holding  his  property  in  trust  for  his  creditors,  and  any  conveyance 
of  it  by  him,  without  consideration,  or  mala  fide,  though  upon  con- 
sideration, is  void  as  to  his  creditors,  and,  as  to  them,  he  is  con- 
sidered the  owner  of  such  property,  and  all  grantees  thereof,  who 
take  as  volunteers,  or  witliout  consideration,  or  who  take  with  no- 
tice of  the  trust,  are  in  equity  trustees  ex  maleficio  of  such  property, 
and  may  be  made  to  answer  to  creditors  for  it  or  for  its  value. 

FRAUDULENT  CONVEYANCES— EXISTING  INDEBTED- 
NESS WHEN  NOT  CONSIDERATION.— Although  the  grantor  is  in- 
debted to  the  grantee  at  the  time  of  the  execution  of  a  deed,  this 
does  not  constitute  a  consideration  for  the  deed,  unless  the  grantee 
assents  that  the  conveyance  shall  go  in  satisfaction  of  the  debt. 

FRAUDULENT  CONVEYANCES— BURDEN  OF  PROOF.— 
If  a  debtor  is  unable  to  pay  a  debt  when  called  upon  by  his  cred- 
itor, a  presumption  arises  that  he  could  not  have  done  so  at  any 
previous  time,  and  any  intervening  conveyance  of  his  property  is 
fraudulent  and  void,  and  the  burden  of  proof  is  upon  his  grantee  to 
show  that  the  debtor,  at  the  time  of  the  conveyance,  retained  otlier 
specific  property  readily  accessible,  and  ample  for  the  discharge  of 
all  his  debts. 

FRAUDULENT  CONVEYANCES— SUBSEQUENT  CRED- 
ITORS.— If  conveyances  are  set  aside  as  fraudulent  as  to  existing 
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creditors,  such  conveyances  must  also  fail  as  to  subsequent  cred* 

ItMTS. 

FRAUDULENT  CONVEYANCES— HUSBAND  AND  WIFE. 
A  voluntary  conveyance  from  a  husband  to  his  wife  is  void  as  to 
bis  sureties  on  his  previously  executed  official  bond  for  all  defaults 
occurring  during  the  term  for  which  the  bond  is  given. 

C.  B.  Ames,  for  the  appellant. 
J.  E.  Bives,  for  the  appellee. 

*»3  TEREAL,  J.  J.  F.  Ames  and  others,  the  children  and 
T^idow  of  C.  B.  Ames,  deceased,  filed  their  bill  in  the  chancery 
court  of  Xorubee  county  against  Ella  H.  Patty,  Z.  T.  Dorroh, 
J.  L.  Patty,  and  Mrs.  A.  L.  Jarnagin,  to  set  aside  certain  alleged 
fraudulent  conveyances,  and  to  subject  certain  property  therein 
described  to  the  alleged  equities  of  complainants.  The  bill  al- 
leges that  C.  B.  Ames,  in  August,  1888,  conveyed  all  his  prop- 
erty, by  voluntary  conveyance,  to  his  widow  and  children,  the 
complainants  herein,  and  immediately  departed  this  life;  that 
said  C.  B.  Ames,  in  December,  1883,  became  one  of  the  bonds- 
men, in  the  sum  of  fifteen  thousand  dollars,  of  R.  C  Patty,  as 
clerk  of  the  chancery  court  of  said  Noxubee  county  for  the  term 
of  four  years,  commencing  the  first  Monday  of  January,  1884, 
and  that  in  December,  1887,  said  C.  B.  Ames  again  became  one 
of  the  bondsmen,  in  the  sum  of  fifteen  thousand  dollars,  of  said 
R.  C.  Patty,  as  chancery  clerk  of  said  Noxubee  county  for  the 
ensuing  term  of  office  of  four  years,  commencing  on  the  first 
Monday  of  January,  1888;  that  said  R.  C.  Patty  was  the  clerk 
of  the  chancery  court  of  said  Noxubee  county  continuously  from 
the  first  !Monday  of  January,  1884,  until  the  thirty-first  day  of 
December,  1890,  when  he  departed  this  life,  utterly  insolvent; 
that,  commencing  in  January,  1887,  certain  matters  of  trust 
were  committed  to  said  R.  C.  Patty,  by  virtue  of  his  said  office 
of  chancery  clerk  aforesaid,  by  which  he  became  liable  on  his 
official  bond  for  his  defaults  in  said  matters  of  trust  in  the  sum 
of  seven  thousand  seven  hundred  and  seventy-six  dollars  and 
sixty-nine  cents,  and  that  complainants  have  been  compelled  to 
pay  said  sum  of  seven  thousand  seven  hundred  and  seventy-six 
dollars  and  sixty-nine  cents  to  discharge  the  obligation  their  said 
ancestor.  C.  B.  Ames,  assumed  on  behalf  of  said  R.  C.  Patty. 

i»*  The  bill  further  alleges  that  R.  C.  Patty,  on  the  twenty- 
fifth  day  of  December,  1883,  in  consideration  of  natural  love  and 
affection,  and  of  one  dollar,  executed  a  conveyance  to  his  wife, 
Ella  n.  Patty,  of  the  west  half  of  the  northwest  quarter  of  sec- 
tion 25f  and  northeast  quarter  of  section  26.  of  township  15, 
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range  17  east,  in  said  Noxulaee  county,  but  that  said  deed  of  con- 
veyance was  not  filed  for  record  until  the  first  day  of  January, 
1885  (a  copy  of  which  is  filed  as  exhibit  E  to  the  bill);  that,  on 
the  10th  of  August,  1887,  said  K.  C.  Patty,  and  the  coheirs  of 
said  B.  C.  Patty  in  the  estate  of  his  deceased  father,  John  W. 
Patty,  in  making  partition  of  said  estate  of  his  deceased  father, 
and  for  the  purpose  of  executing  the  agreement  for  the  partition 
thereof  between  them,  conveyed  to  said  Ella  H.  Patty,  as  the 
share  of  said  E.  C.  Patty  therein,  and  for  the  recited  considera- 
tion of  two  thousand  dollars,  "that  certain  lot  in  block  7  in  thei 
town  of  Macon,  in  said  county  and  state,  conveyed  to  their  an- 
cestor, John  W.  Patty,  by  a  deed  from  E.  H.  Cogburn,  dated 
October  10,  1879,  and  recorded  on  page  333  et  seq.  of  book  IZ 
of  the  records  of  deeds  of  said  county"  (a  copy  of  which  con- 
veyance is  filed  as  exhibit  F  to  said  bill);  that  on  July  1,  1891, 
Mrs.  Ella  H.  Patty  became  the  administratrix  of  the  estate  of 
said  R.  C.  Patty,  deceased,  with  Z.  T.  Dorroh  and  J.  L.  Patty 
as  her  sureties  on  her  administration  bond;  that  on  the  4th  of 
October,  1893,  a  suit  was  brought  against  Ella  H.  Patty  and 
her  said  sureties  on  said  bond;  that  on  the  31st  of  March,  1894, 
Ella  H.  Patty  executed,  for  the  benefit  of  said  Dorroh  and  Patty, 
her  said  sureties,  and  to  save  them  harmless  on  her  said  admin- 
istration bond  aforesaid,  a  trust  deed  on  the  real  property  de- 
scribed in  exhibits  E  and  F  to  complainants*  bill;  that  on  the 
twenty-seventh  day  of  May,  1895,  said  trust  deed  was  foreclosed, 
when  Z.  T.  Dorroh  and  Mrs.  A.  L.  Jarnagin  purchased  the  prop- 
erty described  in  exhibit  P  to  the  bill  of  complaint,  and  Z.  T. 
Dorroh  and  J.  L.  Patty  purchased  the  property  described  in  ex- 
hibit E  to  the  bill  of  complaint;  that  the  conveyances  (copies  of 
which  are  marked  as  exhibits  E  and  F  to  the  ^*  bill  of  com- 
plaint) were  voluntary  and  were  executed  without  valuable  con- 
sideration, and  were,  therefore,  void  as  to  the  creditors  of  said 
R.  C.  Patty,  and  that  Z.  T,  Dorroh  and  J.  L.  Patty  and  Mrs.  A.^ 
L.  Jarnagin  had  notice  of  the  pendency  of  this  suit  before  the 
purchase  of  said  property  at  said  trust  sale  aforesaid,  and  that 
each  of  them  had  actual  notice  before  said  sale  of  the  claim  of 
complainants  in  reference  to  said  property,  as  set  out  in  their 
bill  in  this  behalf. 

The  complainants  allege  that  the  conveyances  of  the  prop- 
erty described  in  exhibits  E  and  F  to  the  bill  of  complaint  are 
fraudulent  in  law  as  to  them,  because,  as  they  say,  they  were  vol- 
untary and  without  consideration,  and  because,  at  the  time  of 
their  execution,  C.  B.  Ames,  their  ancestor,  had  in  equity  a  right. 
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to  look  to  said  property  in  exoneration  of  his  suretyship  of  said 
E.  C.  Patty,  and  the  bill  prays  that  they  be  exonerated  of  the 
payment  of  said  seven  thousand  seven  hundred  and  seventy-six 
dollars  and  sixty-nine  cents,  by  subjecting  the  property  described 
in  exhibits  E  and  F  to  its  reimbursement  to  them,  and  that  the 
conveyances  of  said  property  to  Mrs.  Patty,  and  by  Mrs.  Patty 
to  Dorroh  and  Patty,  and  all  subsequent  conveyances  thereof,  be 
canceled.  The  respondents  say  they  are  bona  fide  purchasers  of 
said  property  described  in  exhibits  E  and  F  to  the  complainants' 
bill,  and  they  especially  insist  that  the  conveyances  of  the  said 
property  described  in  exhibit  F  to  Ella  H.  Patty  was  for  a  val- 
uable consideration,  and  that  both  it  and  the  conveyance  of  the 
property  described  in  exhibit  E  were  made  long  before  any  de- 
faults occurred  on  the  part  of  R.  C.  Patty  as  a  fiduciary  in  the 
trusts  confided  to  him,  and  when  the  said  R.  C.  Patty  was  sol- 
vent, and  that  said  conveyances  to  said  Ella  H.  Patty  are  good 
and  valid  in  law,  and  that  the  respondents  have  the  legal  title 
and  equity  superior  to  that  of  the  complainants  in  and  to  said 
property;  that  even  if  the  conveyance  set  out  as  exhibit  F  to 
complainants*  bill  had  been  without  consideration,  yet  said  B.  C. 
Patty,  at  the  time  of  its  execution,  was  amply  able,  in  conformity 
with  the  law  of  the  *®^  land,  to  make  such  a  gift  to  his  wife 
without  injury  to  his  creditors,  and  that  the  same  is  good  and 
ralid  in  law. 

It  appeared  from  the  evidence  that  defaults  of  said  R.  C. 
Patty,  to  the  extent  of  several  thousand  dollars,  occurred  in 
1887,  and  before  the  first  Monday  of  January,  1888,  and  that 
defaults  for  the  remainder  of  the  sum,  aggregating  seven  thou- 
sand seven  hundred  and  seventy-six  dollars  and  sixty-nine  cents, 
occurred  after  the  execution  of  the  bond  of  said  R.  C.  Patty  as 
chancery  clerk,  in  December,  1887.  By  the  laws  of  the  state 
of  Mississippi  the  official  bond  of  R.  C.  Patty,  as  clerk  of  the 
chancery  court  of  Noxubee  county,  operated  as  a  security  for 
the  guardianship  and  other  fiducial  trusts  committed  to  him  by 
the  chancery  court  of  said  county,  and  he  and  his  sureties  were 
liable  thereon.  It  is  a  settled  rule  of  law  that  the  surety  on 
a  guardian,  administration,  or  other  fiducial  obligation,  is,  in 
contemplation  of  the  statute  of  frauds,  a  creditor  of  the  princi- 
pal in  such  bond  from  the  date  of  its  execution,  though  no 
default  occurs  until  long  afterward.  The  liability,  whenever 
happening,  relates  back  to  the  date  of  the  contract;  and  so  it 
must  be  in  this  case,  that  C.  B.  Ames  was  a  creditor  of  R.  C. 
Patty  for  all  sums  of  money  subsequently  paid  by  complain- 
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ants  for  defaults  of  said  Patty  occurring  after  December  24, 
1883,  and  before  the  first  Monday  of  January,  1888:  Choteau 
V.  Jones,  60  Am.  Dec.  463;  Greer  v.  Wright,  52  Am.  Dec.  117; 
Yeend  v.  Weeks,  104  Ala.  330,  53  Am.  St.  Eep.  50. 

In  equity  every  person  who  gives  no  specific  security  for  the 
payment  of  his  debts  is  deemed  as  holding  his  property  in  trust 
for  his  creditors,  and  any  conveyance  of  it  by  him,  without  con- 
sideration, or  mala  fide  if  upon  consideration,  is  void  as  to  his 
creditors,  and  as  to  them,  he  is  considered  the  owner  of  such 
property,  and  all  grantees  thereof,  who  take  as  volunteers,  or 
without  consideration,  or  who  take  the  same  with  notice  of  the 
trust,  are  considered  in  equity  trustee  ex  maleficio  of  such  prop- 
erty, and  may  be  made  to  answer  to  creditors  for  said  property 
or  for  its  value:  Heath  v.  Page,  63  Pa.  St.  108,  3  Am.  Eep.  533; 
Bump  on  Fraudulent  Conveyances,  14. 

^^"^  That  the  conveyance  by  Mr.  to  Mrs.  Patty  of  the  prop- 
erty described  in  exhibit  E  was  voluntary  and  without  considera- 
tion is  plain,  and  we  think  it  equally  clear  that  the  conveyance 
of  the  property  described  in  exhibit  F  was  voluntary  and  with- 
out consideration.  It  is  true  E.  C.  Patty  was  owing  Mrs.  Patty 
two  thousand  dollars,  but  no  acquittance  was  given  therefor,  nor 
was  there  any  imderstanding  that  the  conveyance  was  to  dis- 
charge said  debt.  It  is  impossible  for  Patty  to  have  paid  his 
wife  a  debt  of  two  thousand  dollars  by  conveying  property  to  her, 
except  with  her  consent.  Her  right  was  to  have  the  two  thou- 
sand dollars,  unless  she  had  consented  to  take  property  in  pay- 
ment of  it.  There  is  no  evidence  of  such  consent  in  this  case. 
The  claim  that  Patty  was  able  to  make  a  gift  of  these  properties 
to  his  wife,  as  being  a  suitable  provision  for  her,  because  he  had 
ample  other  property  to  discharge  all  his  debts,  cannot  be  main- 
tained. A  debtor  being  unable  to  pay  a  debt  when  called  upon 
by  the  creditor,  a  presumption  arises  that  he  could  not  have 
done  so  at  any  previous  time,  and  any  intervening  conveyances 
of  property  is  considered  fraudulent  and  void,  and  it  is  incum- 
bent on  the  party  holding  such  property,  and  insisting  upon  such 
claim,  to  show  that  such  debtor,  at  the  time  of  conveyance,  re- 
tained other  specific  property,  readily  accessible,  and  ample  for 
the  discharge  of  all  his  debts,  and  this  burden  has  not  been  met 
in  this  case:  Edmunds  v.  Mister,  58  Miss.  776;  Hagerman  v. 
Buchanan,  14  Am.  St.  Eep.  750;  Wilson  v.  Kohlheim,  46  Miss. 
366,  367. 

The  respondents  are  volunteers;  they  are  not  bona  fide  pur- 
chasers for  value.     They  had  notice  of  the  equity  of  complain- 
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ants  before  the  sale  under  their  trust  deed,  and  the  prior  equity 
of  complainants  give  them  the  better  right  to  enforce  the  trust, 
which  equity,  for  their  protection,  impresses  upon  the  property 
in  controversy:  Bump  on  Fraudulent  Conveyances,  483. 

Where  conveyances  are  set  aside  as  fraudulent  as  to  existing 
creditors,  it  usually  follows  that  such  conveyances  fail  as  to 
subsequent  creditors,  and,  under  the  circumstances  of  this  case, 
we  are  of  the  opinion  that  the  conveyances  herein  attacked  **** 
are  void  as  to  the  complainants  to  the  full  sum  of  seven  thou- 
sand seven  hundred  and  seventy-six  dollars  and  sixty-nine 
cents,  paid  by  them:  Thomson  v.  Dougherty,  12  Serg.  &  R.  448; 
Coolidge  v.  Melvin,  42  N.  H.  510;  Hagerman  v,  Buchanan,  45 
N.  J.  Eq.  292,  14  Am.  St.  Rep.  732;  Carlisle  v.  Rich,  8  N.  H. 
44;  Bump  on  Fraudulent  Conveyances,  314,  317. 

Wherefore  the  decree  of  the  chancery  court  is  reversed,  and 
the  case  is  remanded,  to  be  proceeded  in  according  to  the  princi- 
ples herein  announced. 


SURETYSHIP— FRAUDULENT  CONVEYANCE.— The  liability 
of  a  surety  on  an  administrator's  bond,  or  other  contingent  obliga- 
tion, makes  him  a  creditor,  within  the  provisions  of  the  statute  of 
frauds,  from  the  date  of  the  contract,  and,  though  he  has  no  cause 
of  action  until  he  has  paid  the  debt,  he  Is  entitled  to  protection 
against  fraudulent  conveyances  executed  by  the  principal  debtor  In 
the  meantime:  Yeend  v.  Weeks,  104  Ala.  331,  53  Am.  St.  Rep.  50;  ex- 
tended note  to  Hagerman  v.  Buchanan,  14  Am.  St  Rep.  744. 

FRAUDULENT  CONVEYANCES— VOLUNTARY.— The  question 
of  voluntary  conveyances  and  their  relation  to  the  creditors  of  the 
grantor  is  fully  treated  in  the  monographic  note  to  Hagerman  v. 
Buchanan,  14  Am.  St  Rep.  739-754. 

FRAUDULENT  CONVEYANCES —A  SALE  made  by  a  vendor 
for  the  purpose  of  paying  his  debts  Is  not  fraudulent:  Weaver  v. 
Nugent  72  Tex.  272,  13  Am.  St  Rep.  792.  Such  consideration  to 
support  a  sale  must  be  something  more  than  the  discharge  of  a 
debt  that  revives  when  the  consideration  for  its  discharge  fails: 
Hurd  V.  Bickford.  85  Me.  217,  35  Am.  St  Rep.  353,  and  note, 

FRAUDULENT  CONVEYANCE— SAI^  FOR  VALUABLE  CON- 
SIDERATION—BURDEN OF  PROOF.— A  conveyance  made  upon 
a  valuable  consideration  by  a  debtor  who  is  Insolvent  can  be  set 
aside  by  creditors  only  upon  proof  by  them  that  the  purchaser  par- 
ticipated In  or  knew  of  the  purpose  on  the  part  of  the  debtor  to 
place  his  property  beyond  the  reach  of  his  creditors,  or  had  such 
information  as  charges  him  with  notice  of  that  purpose:  Simmons 
V.  Shelton,  112  Ala.  284,  57  Am.  St  Rep.  39.  See,  as  to  voluntary 
transfer  between  husband  and  wife,  where  the  rule  does  not  appiy, 
and  where  the  burden  Is  upon  the  transferee:  Carson  v.  Stevens,  40 
Neb.  112,  42  Am.  St  Rep.  661. 

FRAUDULENT  CONVEYANCES— SUBSEQUENT  CREDITORS. 
A  voluntary  conveyance,  made  with  intent  to  hinder,  delay,  and 
defraud  creditors,  is  void  as  against  subsequent  as  well  as  prior, 
creditors  though  the  grantee  did  not  know  of,  nor  participate  in, 
the  fraudulent  intent  of  the  grantor:  UiilUand  t.  Jones,  144  incL 
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662,  55  Am.  St.  Rep.  210,  and  note;  see,  also  Cole  v.  Brown,  114  Micb. 
896,  68  Am.  St  Rep.  491,  and  note. 

FRAUDULENT  CONVEYANCES— HUSBAND  AND  WIFE.— A 
conveyance  from  a  husband  to  bis  wife  cannot,  under  the  California 
statute,  be  adjudged  fraudulent  solely  on  the  ground  that  it  was 
not  made  for  a  valuable  consideration:  Poulson  v.  Stanley,  1U2  Cal. 
655,  68  Am.  St  Rep.  73;  Campbell  v.  Remaly,  112  Mich.  214,  67  Am. 
St  Rep.  383. 
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176  Mississippi,  2i1.] 

RAILROAD  COMPANIES— EXCLUSION  OP  HACKMEN.— 
A  railroad  company  cannot  confer  upon  one  person  the  exclusive 
privilege  of  entering  its  inclosed  grounds  to  solicit  the  hacl^  trans- 
portation of  incoming  passengers,  and  exclude  all  others  from  such 
inclosure  who  wish  to  engage  in  such  business.  Such  privilege  tends 
to  create  a  monopoly. 

Mc Willie  &  Thompson,  for  the  Alabama  &  Vicksburg  Rail- 
way Company,  appellant. 

B.  L.  McLanrin,  for  the  appellee. 

ai9  -^OODS,  C.  J.  Joseph  Eeed,  the  appellee,  was  arrested 
upon  affidavit  charging  him  with  trespassing  upon  private  prem- 
ises belonging  to  the  Alabama  &  Yicksburg  Eailway  Company, 
and  was,  before  the  justice  of  the  peace,  tried  and  convicted. 
He  appealed  from  that  conviction  to  the  circuit  court  of  Warren 
county,  and  was  there  tried  upon  an  agreed  statement  of  facts, 
and  was,  by  the  judgment  of  that  court,  acquitted  of  the  charge 
and  discharged.  From  this  judgment  of  the  circuit  court  the 
state  prosecutes  this  appeal. 

From  the  agreed  statement  of  facts  it  appears  that  the  depot 
of  the  railway  company  in  the  city  of  Vicksburg  is  surrounded 
by  a  fence,  and  that  there  is  a  "considerable  inclosure  of  grounds 
adjacent  thereto."  It  further  appears,  also,  that  "within  said 
inclosure  around  the  depot  is  the  most  convenient  and  best  place 
for  hackmen  and  'busmen  to  discharge,  solicit,  and  receive  pas- 
sengers departing  and  arriving  on  the  passenger  trains  of  said 
company,  and  that  any  hackman  or  'busman  who  had  the  exclu- 
sive privilege  of  entering  this  inclosure  and  soliciting  passengers 
there  would  have  an  advantage  over  hackmen  or  'busmen  ex- 
cluded therefrom,  so  far  as  passengers  arriving  on  said  trains  was 
concerned." 

■*®  These  facts,  moreover,  appear  in  the  agreed  statement, 
▼iz.:  That  the  railroad  company  granted,  in  June,  1894,  the  ex- 
dTudYe  privilege  of  entering  said  inclosure  and  soliciting  passen- 
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gers  therein  to  said  Peine,  and  that  Peine  was  a  person  engaged 
in  the  hack,  'bus,  and  general  transfer  business  in  Vicksburg,. 
and  that,  after  said  exclusive  grant  to  Peine,  all  other  hackmen 
and  'busmen  were  excluded  from  entering  said  inclosure  for  the 
purpose  of  soliciting  passengers  therein,  and  were  notified  not 
to  enter  said  inclosure  for  that  purpose,  under  threat  of  being 
prosecuted  as  trespassers;  that  the  appellee,  Reed,  after  hav- 
ing been  notified  not  to  enter  said  inclosure  for  such  purpose, 
drove  his  hack  into  the  inclosure,  and  while  therein  solicited 
and  received  a  passenger,  and  then  drove  away,  and  that  in  doing 
this  he  created  no  disturbance  or  disorder;  that  Cherry  street  is 
about  one  hundred  and  fifty  feet  from  the  depot,  and  that  from 
the  depot  to  Cherrj  street,  where  hacks,  other  than  Peine's  can 
stand,  there  is  a  good  sidewalk.  In  a  word,  Peine's  hacks  have 
the  exclusive  privilege  of  entering  the  inclosure  surrounding 
the  depot  and  soliciting  incoming  passengers,  while  all  other 
hacks  are  excluded  from  the  inclosure  and  must  stand  outside 
and  about  one  hundred  and  fifty  feet  from  the  depot,  and  in  an 
open  street 

It  is  admitted  in  the  agreed  statement  any  hackman  or  'bus- 
man having  the  exclusive  privilege  of  entering  said  inclosure 
and  soliciting  passengers  there  would,  to  that  extent,  have  an 
advantage  over  hackmen  or  *busmen  excluded  therefrom,  so  far 
as  concerned  incoming  passengers. 

The  agreed  statement  of  facts  distinctly  states  the  question 
to  be  decided  by  us,  and  to  that  we  must  confine  ourselves.  Says 
the  agreed  statement:  "It  is  contended  that  the  said  company 
had  the  right  to  make  the  said  contract,  and  thus  exclude  the 
defendant  and  others  than  the  said  Peine  from  the  said  inclosure, 
and  to  grant  to  the  said  Peine  the  exclusive  right  to  enter  the 
said  inclosure  for  the  purpose  of  there  soliciting  passengers  for 
his  hack  line.  Defendant  controverts  this  ***  position,  in  so 
far  as  it  is  claimed  that  the  said  company  can  grant  the  exclu- 
sive right  to  any  particular  person  to  enter  the  said  inclosure 
with  his  hack  and  there  solicit  passengers,  and  contends  that  the 
railway  company  must  exclude  all,  or  admit  all  into  the  said 
inclosure,  so  long  as  they  conduct  themselves  in  an  orderly  and 
peaceable  manner." 

The  single  issue  is  thus  sharply  defined,  viz.,  Has  a  railway 
the  right  to  confer  upon  one  hackman  the  exclusive  privilege  of 
entering  with  his  hacks  its  inclosed  station-house  grounds,  and 
of  soliciting  incoming  passengers,  and  to  exclude  all  others 
from  the  inclosure,  such  privilege  conferring  advantages  upon 
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the  favored  hackman  and  discriminating  against  all  other  hack- 
men  by  forbidding  them  to  enter  the  inclosure  to  solicit  pas- 
sengers, and  by  placing  the  hacks  of  those  excluded  one  hundred 
^nd  fifty  feet  from  the  depot,  and  in  an  open  street?  The  ques- 
iiion  has  never  before  been  presented  in  our  courts,  but  it  is  by  no 
'means  a  new  one,  and  has  been  passed  upon  in  other  jurisdic- 
tions. 

Quite  independently  of  constitutional  or  statutory  provisions, 
rit  seems  to  be  the  prevailing  doctrine  in  the  United  States  that 
a  railroad  company  may  make  any  necessary  and  reasonable 
Tules  for  the  government  of  persons  using  its  depots  and  grounds; 
■yet  it  cannot  arbitrarily,  for  its  own  pleasure  or  profit,  admit  to 
dts  platforms  or  depot  grounds  one  carrier  of  passengers  or  mer- 
chandise, and  at  the  same  time  exclude  all  others. 

The  question  is  one  that  affects  not  only  the  excluded  hack- 
men;  it  affects  the  interest  of  the  public.  The  upholding  of 
the  grant  of  this  exclusive  privilege  would  prevent  competition 
between  rival  carriers  of  passengers,  create  a  monopoly  in  the 
privileged  hackmen,  and  might  produce  inconveniences  and  loss 
to  persons  traveling  over  the  railroad,  or  those  having  freights 
transported  over  it,  in  cases  of  exclusion  of  drays  and  wagons 
from  its  grounds  other  than  those  owned  by  the  person  having 
the  exclusive  right  to  enter  the  railroad's  depot  grounds.  To 
*^^  concede  the  right  claimed  by  the  railway  in  the  present  case 
would  be,  in  effect  to  confer  upon  the  railway  company  the  con- 
trol of  the  transportation  of  passengers  beyond  its  own  lines, 
and,  in  the  end,  to  create  a  monopoly  of  such  business,  not 
granted  by  its  charter,  and  against  the  interests  of  the  public. 
These  are  the  views  ably  urged  in  Kalamazoo  Hack  Co,  y. 
Sootsma,  84  Mich.  194,  23  Am.  St.  Eep.  693;  Montana  Union 
Hy.  Co.  V.  Langlois,  9  Mont.  419,  18  Am.  St.  Rep.  745;  Cravens 
T.Rodgers,  101  Mo.  247;  McConnell  v.  Pedigo,  92  Ky.  465. 
These  are  the  views  held,  too,  by  the  three  dissenting  judges  in 
the  case  of  Old  Colony  R.  R.  Co.  v.  Tripp,  147  Mass.  35-41,  9  Am. 
St.  Rep.  661.  The  majority  of  the  judges  in  that  case  held  that 
a  railroad  might  grant  to  one  an  exclusive  right  to  solicit  the 
patronage  of  incoming  passengers,  but  this  is  the  only  American 
case  making  that  distinct  holding,  and  that  opinion  was  de- 
iivered  by  four  judges,  the  other  three  members  of  the  court 
vigorously  dissenting,  and  with  better  show  of  reasoning,  in  our 
judgment.  The  cases  of  Barney  v.  Oyster  Bay  etc.  Steamboat 
Co.,  67  K  Y.  301,  23  Am.  Rep.  115,  Fluker  v.  Georgia  R.  R. 
etc.  Co.,  81  Ga.  461, 12  Am.  St.  Rep.  328,  and  Cole  v.  Eowen,  88 
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Mich.  219,  do  not  present  the  precise  point  involved  in  the  case 
before  us.  They  are  all  decisions  of  other  questions  and  can  be 
readily  distinguished  from  the  case  in  hand. 

Counsel  for  appellant  think  that  in  Cole  v.  Rowen,  88  Mich. 
219,  the  supreme  court  of  Michigan  has  swung  away  from  the 
doctrine  announced  in  the  earlier  case  of  Kalamazoo  Hack  Co. 
v.  Sootsma,  84  Mich.  194,  22  Am.  St.  Rep.  693.  But  that  very 
able  court  did  not  so  think,  and  was  careful  to  disabuse  the  mind 
of  counsel,  who  seems  to  have  the  notion  which  counsel  here  puts 
forward,  and  the  court  clearly  distinguished  the  two  cases. 

"We  are  of  opinion  that  the  railway  had  no  right  to  exclude 
Reed,  the  appellee,  from  its  depot  and  inclosed  grounds,  on  the 
facts  appearing  in  the  agreed  statement  on  which  the  case  is 
submitted  to  ns,  and  hence  that  the  action  of  the  court  below 
in  discharging  Joseph  Reed  was  correct. 

Affirmed. 


RAILROADS— RIGHT  TO  DISCRIMINATE  BETWEEN  HACK- 
MEN. — A  railroad  company  cannot,  upon  any  pretense,  except  wrong 
or  misconduct  on  tlie  part  of  the  person  excluded,  grant  to  one  hack- 
man  the  exclusive  right  to  occupy  a  place  upon  its  depot  grounds, 
nor  can  it  set  aside  the  most  favorable  part  of  such  grounds  to  a 
hack  and  omnibus  company  engaged  in  carrying  passengers  and 
freight,  to  the  exclusion  of  others  engaged  in  the  same  business. 
A  grant  of  such  privilege  is  an  unjust  discrimination,  tending  to 
defeat  competition  and  to  create  a  monopoly:  Kalamazoo  Hack  etc. 
Co.  V.  Sootsma,  84  Mich.  194.  22  Am.  St,  Rep.  693,  and  extpnded 
note  thereto.  Contra,  Old  Colony  B.  B.  Co.  v.  Tripp,  147  Maas. 
85,  9  Am.  St  Rep.  661. 
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CRIMINAL  LAW— PROFANITY,  WHAT  CONSTITUTES.— 
To  constitute  profanity,  it  is  not  necessary  that  the  name  of  the 
Deity  should  be  used. 

Indictment  for  violation  of  a  statute  prohibiting  anyone  from 
profanely  swearing  or  cursing  in  any  public  place  in  the  presence 
of  two  or  more  persons.  The  trial  court  instructed  the  jury 
that  the  expression,  "Yon  are  a  damned  rascal  and  a  damned 
liar,**  did  not  constitute  such  profanity.  Defendant  was  ac- 
quitted, and  the  state  appealed. 

W.  N.  Nash,  attorney  general,  for  the  state. 

««»  WHITFIELD,  J.  The  court  erred  in  striking  out  the 
words  set  out  as  having  been  stricken  from  the  instruction  for 
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the  state.  Says  the  court  ^^^  in  Gaines  v.  State,  7  Lea,  410,  40 
Am.  Kep.  64,  65,  through  the  learned  Judge  Cooper:  "It  is  not 
absolutely  necessary  that  the  name  of  the  Deity  should  be  used'*' 
— that  is  to  constitute  profanity — "any  words  importing  an  im- 
precation of  divine  vengeance,  or  implying  divine  condemnation, 
80  used  as  to  constitute  a  public  nuisance,  would  suffice":  Citing 
cases.  See,  to  the  same  effect,  2  Bishop's  New  Criminal  Law, 
sec.  79,  subd.  1,  and  2  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  424, 
the  note  where  the  authorities  are  collated.  The  very  words 
here  stricken  out  were  held  to  constitute  profanity  in  Holcomb 
V.  Cornish,  8  Conn.  375. 

The  court,  therefore,  erred  in  its  holding  as  to  what  consti- 
tuted profanity. 

CRIMINAL  LAW— PROFANITY.— The  utterance  of  the  name  of 
God  Is  not  necessary  to  constitute  profane  swearing:  Gaines  v.  State, 
7  Lea,  410,  40  Am.  Bep.  64. 


Independent  Order  of  the  Sons  and  Daughters 
OF  Jacob  v.  Allen. 

[76  Mississippi,  326.] 

ASSOCIATIONS— CONCUBINE  AS  BENEFICIARY— EX- 
CLUSION OF  CHILDREN.— A-  person  named  as  beneficiary  in  a 
certificate  of  membership  in  a  benevolent  benefit  society  is  entitled 
to  the  amount  due  at  the  death  of  the  member,  to  the  exclusion  of 
his  children,  although  the  beneficiary  named  was  the  concubine  or 
mistress  of  the  member  during  his  life,  when,  by  the  declarations 
of  the  articles  of  incorporation,  by-laws,  and  constitution  of  the 
society,  the  sum  due  the  beneficiary  shall  be  disposed  of  as  the 
member  shall  direct. 

John  Henderson,  a  member  of  a  benefit  society,  named  one 
Love  Lucas,  his  mistress,  as  his  beneficiary  in  his  certificate  of 
membership.  After  his  death,  his  infant  children,  through 
their  guardian,  filed  a  bill  in  the  present  action,  making  Love 
Lucas  and  the  said  benefit  society  parties,  alleging  that  the 
sum  due  under  the  certificate  of  membership  should  be  paid  to 
such  guardian  for  the  benefit  of  the  complainants,  on  the 
ground  that  the  illicit  and  improper  relations  existing  between 
Love  Lucas  and  John  Henderson  during  his  lifetime  prevented 
her  from  being  a  competent  person  to  take  as  beneficiary,  as 
such  relations  were  at  variance  with  the  objects  and  purposes 
of  the  society.  Judgment  in  favor  of  the  guardian,  and  the 
Bociety  and  beneficiary  named  appealed. 
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Shelton  &  Burnini  and  Dabney  &  McCabe,  for  the  appellants. 
H.  Dickson,  for  the  appellees. 

8sa  WOODS,  C.  J.  The  third  section  of  the  declaration  of 
incorporation  of  the  order  is  as  follows:  "3.  To  establish  and 
maintain  a  benefit  fund — ^not  more  than  one  thousand  dollars — 
to  be  paid  at  the  death  of  each  third  degree  member  in  good 
standing,  to  his  or  her  family,  or  disposed  of  as  he  or  she  shall 
direct,  but  the  death  benefit  shall  be  limited  to  assessment  per 
capita  till  each  assessment  reaches  one  thousand  dollars." 

The  third  section  of  the  second  article  of  the  constitution  of 
the  order  is  in  these  words,  viz.: 

"Sec.  3.  To  promote  benevolence  by  establishing  a  benefit 
fund,  from  which  a  sum,  not  more  than  one  thousand  dollars, 
^^^  shall  be  paid  at  the  death  of  each  third  degree  member  in 
good  standing,  as  he  or  she  may  have  directed;  provided,  how- 
ever, that  the  death  benefit  shall  be  limited  to  the  assessment 
per  capita  until  each  reaches  one  thousand  dollars." 

It  is  thus  clearly  seen  that  the  member  was  entitled  to  desig- 
nate any  beneficiary  in  the  certificate  of  membership,  both  by 
the  declaration  of  incorporation  and  the  constitution  of  the 
order.  By  the  certificate  itself  the  order  contracted  to  pay  the 
amount  due  at  the  death  of  the  member  to  such  person  or  per- 
sons as  are  named  on  its  face  as  beneficiaries.  The  third  sec- 
tion of  the  second  article  of  the  constitution  does  not  name  the 
family  of  the  member,  nor  does  the  certificate  of  membership. 
The  third  article  of  the  declaration  of  incorporation  speaks  of 
the  fund  being  paid  to  the  family,  but  it  adds  "or  disposed  of 
as  he  or  she  shall  direct." 

Language  could  not  well  be  broader  or  more  explicit,  and 
there  are  no  restrictive  words  limiting  the  beneficiary  to  the 
family  anywhere  to  be  found.  It  is  plainly  a  contract  between 
the  order  and  the  member  to  pay  the  sum  realized  from  an  as- 
sessment to  any  beneficiary  designated  by  the  member,  or,  in 
the  absence  of  any  designation,  to  the  family  of  such  member. 

The  words  employed  in  the  certificate  of  membership,  and  in 
the  charter  and  constitution,  or  words  of  similar  import,  have 
repeatedly  received  judicial  construction,  and  uniformly,  almost, 
it  has  been  held  "that  the  words  'as  he  may  direct,*  or  others 
of  similar  import,  confer  upon  the  member  a  general  power  of 
designating  as  beneficiary  any  person  or  persons  whom  he  may 
choose":  Gentry  v.  Supreme  Lodge  etc.,  23  Fed.  Rep.  718,  and 
cases  there  cited,   "^ee,  to  the  same  effect,  Mitchell  v.  Grand 
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Lodge  etc.,  70  Iowa,  360;  Massey  v.  Mutual  Relief  Soc.,  102  N.  Y. 
523;  Maneely  v.  Knights  of  Birmingham,  115  Pa.  St.  305. 

We  are  of  opinion  that  Love  Lucas  is  entitled  to  the  benefits 
conferred  by  the  certificate  of  membership. 

Reversed  and  remanded. 

ASSOCIATIONS— BENEFIT— BENEFICIARY  OF  MEMBER.— 
Where  there  Is  nothing  in  the  statute  of  the  state,  the  charter,  or 
by-laws  of  the  organization  restricting  the  power  of  appointment, 
the  member  may  designate  whomsoever  he  pleases  as  his  beneficiary, 
and  no  one  can  question  his  right  to  do  so:  Extended  note  to  Bank- 
ers' etc.  Assn.  v.  Stapp,  19  Am.  St  Rep.  788;  Sabin  v.  Phinney,  134 
N.  Y.  428, 80  Am.  St  Rep.  681. 


St.  Clair  v.  Kansas  City,  Memphis  &  Bibminqham 
Railroad  Company. 

(76  Mississippi,  473.] 

PLEADING  AND  PRACTICE— DEMURRBR.—The  validity 
of  a  contract  cannot  be  considered  on  the  hearing  of  a  demurrer  to 
a  declaration  averring  that  such  contract  w^as  never  assented  to. 

RAILROAD  COMPANIES  —  QUARANTINE— DAMAGESi— 
SUFFICIENCY  OP  COMPLAINT.— A  passenger  may  maintain  an 
action  against  a  railway  company  for  damages  sustainea  from 
quarantine  regulations,  under  a  declaration  alleging  that  the  com- 
pany's agents  informed  such  passenger  that  he  could  go  through  to 
his  destination  on  the  ticket  sold  him  without  hindrance  from 
quarantine  regulations,  that  he  relied  on  such  statements,  that  such 
agent  knew  that  quarantine  regulations  were  then  in  force,  that 
he  never  signed  nor  assented  to  the  stipulations  in  his  ticket  did 
not  know  of  their  existence,  and  that  he  was  prevented  from  reach- 
ing his  destination  by  quarantine  officei-s  and  employes  of  the  rail- 
road company. 

Blair  &  Anderson,  for  the  appellant. 

J.  W.  Buchanan,  for  the  appellee. 

47T  WHITFIELD,  J.  The  demurrer  admits  it  to  be  true 
that  "the  stipulations  in  the  ticket  plaintiff  never  signed  or  as- 
sented to,  and  that  plaintiff  never  knew  of  their  existence  until 
recently,'*  et  cetera.  The  ticket  (made  an  exhibit)  shows  it  was 
never  signed.  But  the  demurrer  admits  also  that  no  such  con- 
tract was  ever  "assented  to."  That  is  the  end  of  the  argument 
on  this  point.  The  case  of  Alabama  etc.  Ey.  Co.  v.  Holmes,  75 
Miss.  388,  was  a  case  which  went  to  the  jury  on  proof  that  such 
a  contract  was  made.  It  was  wholly  out  of  place  when  cited  in 
support  of  a  demurrer  which  admits  that  no  such  contract  wa» 
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ever  "assented  to.**  But,  further,  the  demurrer  admits  that 
the  employes  and  ofiRcers  of  the  Louisville  &  Nashville  Railroad 
Company  aided  the  quarantine  officers  in  the  alleged  wrongful 
treatment,  and  that  "when  plaintiff  bought  his  ticket  from  the 
agent  of  defendant  the  said  agent  informed  plaintiff  that  he 
could  go  through  on  said  ticket  to  the  city  of  Tallahassee  with- 
out hindrance  from  quarantine  regulations  or  other  causes;  that 
the  quarantine  regulations  of  no  state  he  had  to  pass  through 
*'""  would  hinder  him;  that  the  ticket  was  not  sold  subject  to 
quarantine  regulations;  that  plaintiff  believed  and  relied  on 
these  statements  of  the  agent;  that  these  statements  were  the 
cause  of  his  buying  said  ticket  and  attempting  the  route  he  did 
when  other  routes  were  then  available  to  him;  that  at  the  time  he 
bought  the  ticket  the  same  quarantine  regulations  were  then  in 
force  in  the  state  of  Alabama  that  were  in  force  when  he  reached 
Montgomery,  and  that  all  this  the  agent  knew  when  he  sold  the 
ticket,  and  of  all  this  the  plaintiff  was  ignorant.*'  All  this  the 
-demurrer  admits.  It  is  perfectly  manifest  that  this  waa  a  case 
for  plea  and  proof — not  for  a  demurrer. 
Reversed,  demurrer  overruled,  and  remanded. 


QUARANTINE  REGULATIONS— On  the  general  question  of 
liability  for  damages  caused  by  the  enforcement  of  quarantine  regu- 
lations, see  the  extended  note  to  Hurst  v.  Warner,  47  Am.  St.  Bep. 
648. 


Coffee  v,  Louisville  &  Nashville  Railroad  Co. 

[76  HIS8I88IFPI,  569.] 

RAILROAD  COMPANIES— BAGGAGE— RULES.— A  rule  of 
a  railway  company  that  baggage  shall  not  be  checked  until  a  ticlcet 
has  been  procured  is  a  reasooable  regulation,  but  a  rule  that  a  bag- 
gage master  shall  not  receive  into  the  baggage-room  baggage  until 
a  ticket  shall  have  been  procured  is  an  imposition  upon  the  public, 
unreasonable,  and  void. 

Action  to  recover  damages  for  ejection  from  a  railroad  train. 
C.  C.  Coffee,  desiring  to  go  from  Mobile  to  Scranton,  requested 
the  baggage  agent  at  Mobile  to  check  his  satchel  to  Scranton, 
but  the  agent  refused  to  do  so  until  Coffee  had  procured  a 
ticket.  The  ticket  office  being  closed.  Coffee  left  his  satchel 
with  the  baggage  agent.  Afterward,  when  he  called  for  his 
■atchel,  it  could  not  be  found,  and  was  not  found  in  time  for 
him  to  procure  a  ticket  before  taking  the  train,  and  he  boarded 
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the  train  without  buying  a  ticket.  When  the  conductor  called 
for  his  fare.  Coffee  explained  the  circumstances,  and  offered  to 
pay  three  cents  per  mile  for  his  passage,  and,  upon  refusal  to 
pay  four  cents  per  mile  demanded  by  the  conductor,  he  was 
forcibly  ejected  from  the  train.  Judgment  for  the  defendant 
under  peremptory  instructions  from  the  court.  Plaintiff  ap- 
})ealed. 

Denny  &  Woods,  for  the  appellant. 

Mayes  &  Harris  and  G.  L.  Smith,  for  the  appellee. 

^''3  WHITFIELD,  J.  The  case  should  have  gone  to  the  jury.- 
A  rule  that  baggage  shall  not  be  checked  until  a  ticket  has  been 
procured  is  a  reasonable  regulation  to  prevent  imposition  upon 
the  company.  But  a  rule  that  a  baggage  master  shall  not  receive 
into  the  baggage-room  baggage  until  a  ticket  shall  have  been 
procured,  if  there  be  such  a  rule,  is  an  imposition  upon  the  pub- 
lic, unreasonable  and  void.  It  would  require  intending  passen- 
gers to  care  for  their  own  baggage  in  many  situations  that  may 
readily  be  imagined  where  to  do  so  would  be  entirely  impractica- 
ble. Every  reasonable  facility  for  travel  should  be  afforded 
those  who  are  intending  passengers,  and  rules  should  be  so 
framed  as  to  be  just  in  their  provisions  alike  to  the  company  and 
the  traveling  public.  As  to  the  authority  of  the  baggage  mas- 
ter, see  Isaacson  v.  New  York  etc.  Co.,  94  N.  Y.  285,  286,  46  Am. 
Eep.  142. 

Eeversed  and  remanded. 


RAILROADS— BAGGAGE  ACCEPTED  BEFORE  PURCHASE 
OF  TICKET. — A  railway  company  whose  baggage-man  accepts  bag- 
gage from  an  intending  passenger  before  his  purchase  of  a  ticliet, 
<:ontrary  to  the  rule  of  the  company,  is  liable  for  its  loss  without 
regard  to  that  fact:  Lake  Shore  etc.  Ry.  Co.  v.  Foster,  104  Ind.  293, 
S4  Am.  Rep.  819;  Woods  v.  Devin,  13  111.  747,  56  Am.  Dec.  483. 


Ybllowlt  V.  Beardsley. 

[76  Mississippi,  613.] 

TRUSTS  —  TRUSTEE'S  SALES  —  NOTICE  —  INSUFPI- 
CJIENCY. — A  mere  reference  in  a  notice  of  sale  under  a  trust  deed 
to  the  page  of  the  record  for  a  description  of  the  premises  to  be 
«old,  without  more,  and  without  naming  the  grantor  or  grantee,  and 
signed  by  a  substituted  trustee,  is  not  a  sufficient  description  of  the 
land  to  be  sold,  and  a  sale  thereunder  is  void. 

TRUSTS  —  TRUSTEE'S  SALES— NOTICE.— ESSENTIALS 
•of  a  notice  of  sale  under  a  trust  deed  are  a  statement  of  the  time, 
place,  and  terms  of  sale,  and  such  a  description  of  the  property  to  be 
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Bold  as.  If  read  by  persons  familiar  with  the  neighborhood,  will  ad- 
vise them  of  what  is  to  be  sold  and  upon  what  terms  It  can  be 
bought. 

TRUSTS— TRUSTEE'S  SALES— NOTICE.— THE  PURP0S:B 
of  notice  of  sale  under  a  trust  deed  is  not  only  to  notify  the  mort- 
gagor, but  the  public  that  the  property  may  bring  a  fair  price. 

TRUSTS— TRUSTEE'S  SALE— NOTICE— RIGHT  OF  SUB- 
SEQUENT  MORTGAGEE  TO  QUESTION.— Subsequent  mortga- 
gees, or  those  holding  under  them,  can  question  the  sufficiency  of  a 
notice  under  which  a  sale  is  made  under  a  prior  trust  deed. 

W.  H.  Powell  and  Calhoon  &  Green,  for  the  appellant 

F.  B.  Pratt,  for  the  appellee. 

«*»  WHITFIELD,  J.  The  notice  of  the  sale  in  this  case 
does  not  describe  the  land  to  be  sold  otherwise  than  by  reference 
to  the  pages  of  the  record  where  the  trust  deed  was  recorded. 
Counsel  for  appellant  cite  2  Pingree  on  Chattel  Mortgages,  sec- 
tion 1347,  page  1253,  note  4,  to  show  that  this  is  sufficient. 
The  case  cited  is  Fitzpatrick  v.  Fitzpatrick,  6  K.  I.  64.  That 
volume  is  not  in  our  library,  but  we  have  found  the  case  in  75 
Am,  Dec.  681,  where  we  also  find,  at  page  701,  the  case  of  Hoff- 
man V.  Anthony,  6  K.  I.  282,  with  note.  In  Fitzpatrick  v.  Fitz- 
patrick, 6  R.  I.  64,  75  Am.  Dec.  681,  not  only  was  there  a  refer- 
ence to  a  recorded  plat,  but  the  lot  is  also  particularly  described 
in  the  notice.  In  Hoffman  v.  Anthony,  6  R.  I.  282,  75  Am. 
Dec.  701,  "the  lots  of  land  were  sufficiently  described  in  the 
advertisement,"  and  the  court  held  the  notice  void  because 
it  was  not  "signed  by  anybody,  and  did  not  name  the  mort- 
gagor or  mortgagee,"  and  made  improper  reference  to  the 
record.  In  the  note  to  this  case  (75  Am.  Dec.  706),  the  case 
of  Candee  v.  Burke,  1  Hun,  546,  is  referred  to  as  holding  the 
doctrine  contended  for  by  appellant.  But  the  point  in  that 
case  was  whether  the  notice  was  void  because  it  omitted  the 
name  of  the  mortgagee,  tinder  a  statute  of  New  York,  and  it  is 
said:  **The  mortgage  was  in  all  other  respects  correctly  de- 
scribed." And  the  court  puts  the  decision  not  on  that  ground 
even,  but  (pages  549  and  550)  on  the  ground  that  the  purchaser 
was  not  a  party  to  the  suit.  This  case  cites  Judd  v.  O'Brien, 
21  K  Y.  186,  for  support,  but  in  this  case  the  property  was 
described  in  the  notice  as  ''being  in  the  village  of  Penn  Yan, 
in  the  county  of  Yates,  known  and  designated  as  'canal  lot  No. 
17.'"  In  Bacon  v.  Northwestern  etc.  Ins.  Co.,  131  U.  S.  258, 
the  contention  was  simply  as  to  the  effect  of  the  misspelling  of 
the  mortgagee's  name  in  a  notice,  under  the  statutes  of  Michi- 
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gan.  And,  in  Wilson  v.  Page,  76  Me.  279,  the  notice  particu- 
larly **®  describes  the  land.  It  will  thus  he  seen  that  none  of 
the  authorities  relied  on  by  appellant  sustain  the  proposition 
that,  independently  of  any  statute,  a  mere  reference,  in  a  notice 
of  sale  in  a  trust  deed,  to  the  page  of  the  record  for  description 
of  the  premises  to  be  sold,  without  more,  not  naming  grantor  or 
grantee,  and  signed  by  a  substituted  trustee,  is  a  sufficient 
description  of  the  land  to  be  sold.  On  the  contrary,  the  precise 
question  was  adjudicated  the  other  way  in  Eeeside  v.  Peter,  33 
Md.  120.  The  court  said:  "The  authority  by  which  the  prop- 
erty is  sold,  a  description  thereof  full  enough  to  be  understood 
by  the  public,  its  popular  name,  if  any,  its  proximity  to  other 
known  property,  the  name  of  the  occupant  at  the  time,  or  any 
other  prominent  characteristics,  may  all  or  either  afford  meana 
of  informing  the  public  and  others  concerned  of  the  identity  of 
the  premises.  This  notice  does  not  state  even  from  or  to  whom 
was  the  deed  of  trust,  but  merely  refers  to  the  book,  among  the 
land  records  of  the  county,  where  that  may  be  found."  And  the 
sale  was  held  void. 

The  same  rule  is  approved  in  Mr.  Freeman's  splendid  note  to 
Tyler  v.  Herring,  67  Miss.  169,  19  Am.  St.  Rep.  288.  He  says: 
'^Manifestly,  the  objects  to  be  accomplished  by  a  notice  of  sale 
are  to  advise  the  public  of  what  is  to  be  sold,  and  the  time  when, 
and  the  place  where,  and  the  terms  upon  which  it  may  be  bought; 
and  the  essentials  of  a  notice  of  sale  under  a  trust  deed  are, 
therefore,  a  statement  of  the  time,  place,  and  terms  of  sale, 
and  such  a  description  of  the  property  to  be  sold  as,  if  read  by 
persons  familiar  with  the  neighborhood,  will  advise  them  of 
what  is  to  be  sold,  and  upon  what  terms  it  can  be  bought,  and 
induce  them  to  attend  the  sale  as  prospective  bidders,  should 
they  feel  an  inclination  to  invest  in  the  property  to  be  sold.** 
And  he  concludes  by  saying  that,  "under  ordinary  circumstances, 
it  is  indispensable  in  a  notice  of  sale  to  set  forth  the  time  and 
the  place  of  sale,  and  a  correct  description  of  the  property.'* 
The  purpose  of  notice  is  not  only  to  notify  mortgagor,  but  the 
public,  that  the  property  ***  may  bring  a  fair  price :  2  Perry  on 
Trust,  sees.  608o-608r;  26  Am.  &  Eng.  Ency.  of  Law,  901,  902; 
note  to  Warren  v.  Tiffany,  9  Abb.  Pr.   66. 

We  think  it  clear  that  the  notice  was  wholly  insufficient,  and 
the  sale  void.  Many  reasons  readily  occur  to  the  legal  mind 
why  such  a  description,  by  reference  only,  will  not  do.  It 
would  open  the  door  wide  to  the  grossest  frauds.  But  it  is 
said  the  defect  in  the  notice  was  not  pleaded  specifically  in  the 
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answer.  This  is  true,  but  is  immaterial,  as  the  decree  must  be 
reversed  on  another  ground.  On  the  remanding  of  the  case, 
the  chancery  court  should  allow  the  defendants,  upon  request  to 
that  end,  to  amend  their  answer,  so  as  to  set  up  specifically 
insufficiency  of  the  notice. 

It  is  said  the  subsequent  mortgagee  has  no  right  to  make  the 
defense  of  no  notice,  and  such  gross  inadequacy  of  considera- 
tion as  to  amount  to  fraud  in  the  sale.  But  if,  as  held  in  Yates 
V.  Mead,  68  Miss.  787,  "in  a  controversy  between  junior  lienor 
and  senior  mortgagee,  who  has  taken  the  mortgaged  property 
under  an  absolute  conveyance  in  satisfaction  of  his  mortgage 
debt,  the  burden  of  proof  is  on  the  latter  to  show  that  such 
debt  was  equal  to  the  value  of  the  property  taken,  and  that,  the 
equity  of  redemption  being  worthless,  no  harm  resulted  to  the 
junior  lienholder,**  then  surely  the  subsequent  mortgagee  ha» 
an  equity  to  insist  that  the  sale  shall  not  be  so  managed  aa 
fraudulently  to  sacrifice  the  property  to  which  he  also  looks  for 
payment  of  his  debt.  But  he  who  seeks  equity  must  do  equity^ 
and  the  amount  bid  by  the  complainant  (a  minor  at  the  time), 
one  hundred  and  five  dollars,  with  six  per  cent  interest  thereon 
from  the  day  of  sale,  should  be  required  to  be  refunded  as  a 
condition  of  annulling  the  sale. 

For  refusing  to  allow  this,  the  decree  must  be  reversed  and 
the  cause  remanded  for  proceedings  in  accordance  with  this 
opinion. 


TRUSTEE'S  SALE— NECESSITY  OP  NOTICE.— If  the  discretion 
of  a  trustee  has  not  been  limited  by  the  Instrument  creating  the 
trust,  he  Is  not  bound  to  five  any  notice  of  his  Intention  to  sell,  but 
may  dispose  of  the  property  at  private  sale,  and  without  notice,  as 
though  he  were  selling  his  own  property:  Monographic  note  to  Ty- 
ler V.  Herring.  19  Am.  St.  Rep.  287,  discussing  the  entire  question. 
If  a  trustee  sell  without  giving  public  notice,  when  he  Is  directed 
to  give  such  notice,  the  sale  is  valid  as  to  a  purchaser,  the  trustee 
being  held  responsible  for  a  deflclenoy.  If  any:  Minuse  v.  Cox,  ft 
Johns.  Ch.  441,  9  Am.  Dec.  313. 

TRUSTEE'S  SALE— NOTICE— INSUFFICIENCY.— A  trustee's 
Bale  under  a  power  contained  In  a  trist  deed  should  be  made  with 
precision  to  render  It  valid.  The  notice  of  sale  should  contain  such 
facts  as  would  reasonably  apprise  the  public  of  the  place,  time,  and 
terms  of  sale,  and  the  property  to  be  sold.  But  mere  omissions  and 
Inaccuracies  in  these  respects,  not  calculated  to  mislead,  and  work- 
ing no  prejudice,  will  not  be  regarded:  Powers  v.  Kueckhoflf,  41  Mo. 
425,  97  Am.  Dec.  281 :  see  the  monographic  note  to  Tyla  r.  Herring. 
19  Am.  St  Rep.  286-289. 
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[76  MiSSiSslPPt,  662.] 

HOMESTEADS— CONVEYANCE  BY  WIFE— TEMPORARY 
ABSENCE  OF  HUSBAND.— A  husband  is  living  with  his  wife, 
within  the  meaning  of  a  statute  preventing  her  from  alone  convey- 
ing her  homestead  when  he  is  living  with  her,  unless  he  has  ceased 
to  live  with  her  with  intent  never  to  return.  The  fact  that  he  ab- 
sents himself  from  wife  and  home  in  an  effort  to  better  provide 
for  the  family,  with  intent  to  return  as  soon  as  circumstances  will, 
permit,  does  not  constitute  an  abandonment  of  the  wife,  nor  does 
he  cease  to  live  with  her  under  such  circumstances. 

HOMESTEADS— HUSBAND  AND  WIFE— CONVEYANCE 
BY  WIFE— ABSENCE  OF  HUSBAND.— A  husband  does  not  cease 
to  live  with  his  wife  within  the  meaning  of  a  statute  prohibiting 
the  wife  alone  from  conveying  her  homestead  if  her  husband  is 
living  with  her,  although  he  absents  himself  from  wife  and  home 
in  an  effort  to  better  provide  for  the  family  and  his  intent  to  return 
is  subject  to  the  purpose  of  having  his  wife  join  him  if  it  should 
transpire  that  they  can  better  their  condition  by  removing  from  the 
homestead  and  securing  another  in  another  place. 

HUSBAND  AND  WIFE- HUSBAND,  WHEN  LIVING  WITH 
WIFE,  THOUGH  ABSENT.— In  legal  contemplation,  the  husband 
is  living  with  the  wife,  though  driven  by  stress  of  circumstances 
and  pecuniary  difficulties  to  absent  himself  from  home  and  wife  in 
an  effort  to  better  provide  for  his  family,  and  he  ceases  to  live 
with  his  wife  only  when,  with  intention  to  never  return,  he  deserts 
or  abandons  her. 

Clifton  &  Eckford,  for  the  appellant. 
Houston  &  Reynolds,  for  the  appellee. 

«»*  WOODS,  C.  J.  Section  1985  of  the  code  of  1892  is  in 
these  words:  "A  conveyance,  mortgage,  deed  of  trust,  or  other 
encumbrance  of  the  homestead,  where  it  is  the  property  of  the 
wife,  shall  not  be  valid  or  binding  unless  signed  and  acknowl- 
edged by  the  owner  and  the  husband,  if  he  be  living  with  his 
wife." 

The  only  question  necessary  to  be  considered  by  us  is.  Was 
the  appellant  living  with  his  wife  at  the  time  of  the  convey- 
ance of  the  lands  in  controversy  by  the  wife,  Mrs.  Walton, 
Sr.,  to  the  appellee?  The  evidence  shows  that  in  January, 
1893,  the  appellant,  being  unable  to  properly  support  his  fam- 
ily, went  to  Florida  to  seek  employment,  with  a  view  to  sup- 
plementing the  insufficient  revenues  derived  from  the  little  farm 
constituting  the  homestead,  and  he  thus  went  with  full  consent 
of  his  wife  and  the  children  who  had  reached  years  of  discre- 
tion. **®*  It  seems  clear  to  us  that  the  appellant,  in  thus  leav- 
ing his  family,  was  not  deserting  or  abandoning  his  wife  and  chil- 
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dren,  nor  with  a  settled  determination  never  to  return.  The 
very  statement  contained  in  appellant's  deposition,  to  the  effect 
that  if  he  could  better  his  condition  in  Florida,  and  could  there 
get  a  home  and  do  better  (than  in  Mississippi),  his  wife  was  to 
go  to  him,  and  upon  which  counsel  for  appellee  dwell  with  em- 
phasis in  their  argument  on  this  branch  of  the  case,  demon- 
strates that  there  was  no  desertion  or  abandonment  on  the  part 
of  the  husband  of  his  wife  and  family,  but  only  an  intention, 
in  certain  contingencies  remote  and  problematical  in  the  ex- 
treme, and  which,  in  fact,  never  had  a  prospect  of  realization, 
to  remove  his  family  to  Florida.  Tlie  necessary  implication 
from  this  statement,  contained  in  appellant's  deposition,  is  that 
he  intended  to  return  to  Mississippi  unless  two  events  could  be 
brought  about,  viz.,  that  he  could  better  his  condition  in  Flor- 
ida, and  could  secure  a  home  there,  and  neither  event  ever 
transpired.  Moreover,  the  appellant  swears  that  he  never  in- 
tended to  change  his  domicile,  and  that  he  uniformly  refused  to 
qualify  himself  for  or  perform  any  acts  of  citizenship  in  Flor- 
ida, though  requested  by  persons  there  to  do  so,  because  he 
regarded  himself  as  a  citizen  of  Mississippi. 

When  the  conveyance  of  the  homestead  was  made,  in  a  little 
less  than  eighteen  months  after  the  departure  of  the  husband 
from  this  state  for  Florida,  and  during  this  period,  the  tran- 
script before  us  fails  to  disclose  that  the  absent  husband,  or  the 
wife  and  children  at  home,  had  any  thought  of  an  abandonment 
and  desertion  of  the  family  by  the  husband. 

It  is  true  that  the  appellant  did  not  return  to  his  family  and 
home  until  the  year  1896,  but  his  protracted  absence  is  per- 
fectly explained  by  him  in  his  evidence,  and  there  is  not  a  scin- 
tilla of  proof  elsewhere  in  the  record  which  casta  suspicion  on 
his  explanation. 

On  two  former  occafiions  the  appellant  had  gone  to  California 
and  the  Indian  Territory  on  the  same  quest  which  carried  him 
^*^  later  to  Morida.  On  one  of  these  occasions  he  was  absent 
from  home  and  family  for  a  year.  Was  there  abandonment  and 
desertion  then?  There  is  no  one  who  hints  a  suspicion  of  that 
sort.  His  efforts  in  California  were  successful,  and  he  is  shown 
to  have  fairly  divided  his  earnings  while  in  that  state  with  his 
family.  For  the  two  or  three  months  following  his  arrival  in 
Florida,  and  when  he  had  steady  employment  at  fair  wages,  he 
sent  about  half  his  earnings  to  his  family.  Afterward,  and 
when  with  fitful  or  no  employment,  lie  was  able  to  send  only 
pitiful  little  sums  to  his  children,  and  the  sending  of  these  piti- 
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ful  sums  now  and  then  left  the  unhappy  father  without  a  cent 
for  his  own  use.  Is  abandonment  and  desertion  of  one's  family 
to  be  scouted  where  success  crowns  the  absent  husband's  labors, 
but  to  be  assumed  where  misfortune  and  disappointment  mock 
hia  efforts  and  blast  his  hopes? 

In  legal  contemplation  the  husband  is  living  with  his  wife, 
though  driven  by  stress  of  pecuniary  difficulties  to  absent  him- 
self from  wife  and  home  in  an  effort  to  better  provide  for  his 
family,  and  ceases  to  live  with  the  wife  only  when,  with  inten- 
tion never  to  return,  he  deserts  or  abandons  her.  The  agent 
of  his  country,  in  diplomatic  service  in  foreign  lands,  the  mer- 
chant, in  the  prosecution  of  his  business  and  to  better  his  for- 
tune, on  the  islands  of  the  sea,  and  the  traveler  for  pleasure  or 
in  the  interest  of  science  in  the  polar  regions,  are  each  and  all 
living  with  their  wives  and  in  their  homes,  in  the  meaning  of 
our  statute. 

The  decree  should  have  been  for  appellant,  but  any  sum  that 
may  be  found  to  be  due  appellee  on  an  accounting  between  the 
parties,  for  money  advanced  by  appellee  to  release  the  land 
from  the  Johnson  deed  in  trust,  as  well  as  for  money  advanced 
by  appellee  in  payment  of  taxes  due  on  the  lands,  should  be  held 
to  be  a  charge  on  the  lands.  Of  course,  on  such  an  accounting, 
the  appellee  should  be  charged  with  any  rents  and  profits  derived 
from  the  lands,  and  with  the  proceeds  of  any  personal  property 
belonging  to  appellant  which  the  appellee  may  be  shovni  to 
have  disposed  of  or  converted  to  his  own  use. 

Eeversed  and  remanded. 


HOMESTEADS— ABANDONMENT— CONVBYANCB  BY  HUS- 
BAND OR  WIFE. — Abandonment  of  a  homestead  by  a  husband  or 
wife  does  not  validate  a  conveyance  of  the  homestead  by  one  of 
them  without  the  other's  signature:  Rogers  v.  Day,  115  Mich.  664, 
69  Am.  St.  Rep.  593. 

HOMESTEADS— ABANDONMENT.— If  the  owner  of  a  home- 
stead  removes  therefrom  with  the  intention  and  expectation  of  sell- 
ing it,  and  making  his  home  in  another  place,  this  must  be  deemed 
an  abandonment  of  the  homestead,  although  he  intends  to  return 
to  It  if  he  fails  to  sell  it:  Conway  v.  Nichols,  106  Iowa,  358,  68  Am. 
St.  Rep.  311,  and  note. 

HOMESTEAD  —  ABANDONMENT.  —  DESERTION  BY  THH 
HUSBAND,  leaving  his  family  still  occupying  the  homestead.  Is  not 
an  abandonment  of  the  homestead:  Moore  v.  Dunning,  29  111.  130, 
81  Am.  Dec.  301.  A  homestead  is  not  abandoned  by  the  owner's 
absence  for  six  or  seven  months  without  any  intent  to  change  his 
.residence,  leaving  his  family  and  servants  upon  the  premises:  Tay- 
lor V.  Boulware.  17  Tex.  74,  67  Am.  Dec.  642. 

HUSBAND  AND  WIFE.— WHAT  CONSTITUTES  DESERTION: 
Williams  v.  Williams,  130  N.  Y.  103,  27  Am.  St.  Rep.  517. 
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[76  MiasiSStiPl,  855.] 

CARRIERS— NEGLIGENT  DELAY— LOSS  FROM  UNFORE- 
SEEN CAUSE. — Although  a  carrier,  by  negligent  delay  In  trans- 
portation, exposes  goods  to  loss  or  injury  by  act  of  God,  or  other 
cause  tot,  which  he  is  not  responsible  and  could  not  naturally  fore- 
see, he  is  not  liable. 

CARRIERS- NEGLIGENT  DELAY— LOSS  BY  FIREJ— 
PROXIMATE  AND  REMOTE  CAUSE.— If  a  carrier  negligently  de- 
lays the  transportation  of  goods,  and  they  are  destroyed  by  an 
accidental  fire  not  originating  on  the  carrier's  premises  and  for 
which  he  is  not  responsible,  he  is  not  liable,  as  the  fire  Is  the  proxl- 
mate  cause  of  loss,  while  the  delay  is  only  the  remote  cause. 

Mayes  &  Harris,  for  the  appellant. 

Martin  &  Anderson,  for  the  appellee. 

»«''  WHITFIELD,  J.  Going  directly  to  the  heart  of  the 
matter,  the  inquiry,  on  the  answer  to  which  this  case  must  turn, 
is.  Was  the  fire  in  this  particular  case  the  intervening,  independ- 
ent, proximate  cause  of  the  loss,  accidental  and  nonnegligent  as 
to  the  appellant's  employes?  Grant,  as  we  think  is  shown,  that 
the  delay  in  transportation  was  negligent,  was  there  any  causal 
connection  between  such  delay  as  the  proximate  cause  and  the 
loss?  Or  was  the  loss  due  wholly  to  a  fire  purely  accidental,  as 
to  which  fire,  in  its  origin  and  progress,  the  appellant  was  wholly 
free  from  blame,  the  fire  being  the  independent,  intervening, 
proximate  cause  of  thg  loss? 

As  to  this  it  is  said  in  Shearman  and  Redfield  on  the  Law  of 
Negligence,  fifth  edition,  1898,  volume  1,  section  40,  under  the 
head  of  "Superior  force  concurring  with  defendant's  delay":  "In 
the  application  of  this  principle,  a  serious  difference  of  opinion 
has  arisen  as  to  what  is  a  natural  sequence  of  negligence  expos- 
ing the  property  of  another  to  injury.  In  Pennsylvania,  Massa- 
chusetts, Ohio,  Iowa,  Nebraska,  and  Arkansas,  as  well  as  in  the 
United  States  supreme  court,  it  is  held  that,  where  a  carrier,  by 
negligent  delay,  exposes  goods  to  injury  by  the  act  of  God,  or 
other  cause  for  which  he  is  not  responsible,  and  which  he  could 
not  naturally  foresee,  he  is  not  liable  for  injuries  arising  from 
such  a  cause,  although  they  would  not  have  affected  the  goods  if 
he  had  not  negligently  delayed  their  transportation.  This  de- 
cision is  put  upon  the  ground  that  he  could  not  reasonably  have 
anticipated  such  a  result  of  his  delay,  and  that,  for  aught  he 
could  possibly  foresee,  promptness  might  have  exposed  the  goods 
to  the  risk  quite  aa  much  as  delay.    In  New  ®*®  York,  New: 
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Hampshire,  Missouri,  and  Tennessee,  the  very  opposite  doctrine 
is  firmly  settled":  Citing  the  authorities  on  both  sides.  We  ob- 
Berve,  curiously  enough,  the  failure  of  the  learned  authors  to 
cite  in  support  of  the  nonliability  of  the  carrier  in  such  case 
the  masterly  opinion  of  Cooper,  C.  J.,  in  Merchants'  Wharfboat 
Assn.  V.  Wood,  64  Miss.  661,  60  Am.  Rep.  76.  We  note  that  the 
oases  cited  for  nonliability  by  the  learned  authors  are  those  cited 
and  relied  on  by  the  counsel  for  the  appellant  and  the  court  in 
Merchants'  etc.  Assn.  v.  Wood,  64  Miss.  661,  60  Am.  Rep.  76. 
So  that,  in  this  state,  the  question  is  settled  against  the  liability 
of  the  carrier  in  such  case.  One  of  the  cases  relied  on  by  learned 
counsel  for  appellee — Thomas  v.  Lancaster  Mills,  71  Fed.  Rep. 
481 — ^is  a  striking  illustration  of  this  very  doctrine:  See  page 
484,  where  the  court  says,  citing  many  authorities:  **This  delay 
[of  seventeen  days]  was  not  of  itself  a  proximate  cause  of  the 

destruction  of  the  cotton   by  fire The   negligent  delay 

was,  standing  alone,  a  remote,  and  not  a  proximate  cause,  re- 
motely contributing  to  the  injury  as  an  occasion  or  condition*: 
See  note  to  Morrison  v.  Davis,  57  Am.  Dec.  701.  The  appel- 
lant, so  far  as  this  record  discloses,  could  not  reasonably  have  an- 
ticipated loss  from  this  fire  originating  half  a  mile  from  the 
depot  platform.  It  may  be  that  on  another  trial  the  appellee 
may  be  able  to  establish  facts  which  would  show  that  the  appel- 
lant ought  to  have  anticipated  probable  loss  from  such  fire,  and 
hence  was  negligent  as  to  that.  And  whether  it  ought  to  have 
reasonably  so  anticipated  such  fire  is,  as  held  in  64  Miss.  678,  a 
question  of  fact  for  the  jury.  But  unless  the  case  of  appellee  is 
most  materially  strengthened  on  that  point,  we  feel  it  our  duty 
to  say  that  the  first  instruction  asked  by  the  defendant,  and  re- 
fused, corrections  as  to  dates  touching  interest  being  mad^ 
should  be  given  as  the  full  measure  of  appellee's  rights- 
Reversed  and  remanded. 

CARRIERS— NEGLIGENT  DELAY— LOSS  BY  ACT  OP  GOD- 
PROXIMATE  CAUSE. — Where  the  negligence  of  a  carrier  consists 
merely  in  a  delay  in  the  forwarding  of  goods,  the  larger  number  of 
authorities  sustain  the  principle  that  the  carrier  cannot  be  held 
liable,  if  the  goods  thus  delayed  are  destroyed  by  the  act  of  God, 
though,  but  for  the  delay,  they  would  have  reached  a  place  of  safety, 
the  ground  assigned  being  that  the  delay  becomes  a  remote  cause 
of  the  loss,  when  a  calamity  which  could  not  have  been  anticipated 
intervenes:  Monographic  note  to  Gilson  v.  Delaware  etc.  Canal  Co., 
36  Am.  St.  Rep.  839,  where  the  authorities  upon  both  sides  of  the 
question  are  collected.  See,  also,  Davis  ▼.  Central  Vermont  B.  B. 
Co.,  66  Vt  290,  44  Am.  St  Eep.  852. 
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FRAUDULENT  CONVEYANCES— PURGING  FRAUD.— A. 
conveyance  fraudulent  as  to  creditors  of  the  grantor  when  executed 
Is  not  purged  of  the  fraud,  though  the  grantee  remains  in  possession 
and  pays  debts  of  the  grantor  In  excess  of  the  value  of  the  property. 

FRAUDULENT  CONVEYANCES— PURGING  FRAUD.— A 
fraudulent  conveyance  may  be  abandoned  and  a  new  conveyance 
made  In  good  faith  before  the  rights  of  third  persons  have  mter- 
vened,  and  the  latter  conveyance  may  be  valid,  but  there  can  be  no 
ex  post  facto  purgation  of  fraud. 

Action  to  set  aside  a  deed  executed  by  Dudley  to  Caldwell  as 
fraudulent  as  to  the  grantor's  creditors.  Caldwell  claimed  that 
the  deed  was  valid,  on  the  ground  that  he  had  been  in  absolute 
possession  of  the  property  conveyed  to  him  for  a  number  of 
years,  and  that  he  had  paid  off  bona  fide  debts  of  Dudley  in  ex- 
cess of  the  value  of  the  property,  thus  purging  the  conveyance 
of  the  fraud.  Judgment  against  Caldwell  and  others,  and  they 
appealed. 

Miller,  Smith  &  Hirsh  and  C.  Perkins,  for  the  appellants. 

Yerger  &  Percy,  for  the  appellees. 

»»»  WHITFIELD,  J.  If  profound  legal  ability  were  all  that 
was  needed  to  save  an  utterly  bad  cause,  the  appellant  might  en- 
tertain hope;  but  the  facts  in  this  record  are  beyond  legal  med- 
icament, and  bring  the  case  squarely  within  the  condemnation 
of  McLean  v.  Letch  ford,  60  Miss.  169,  and  May  v.  Taylor,  63 
Miss.  500,  as  appellant  was  duly  advised  at  the  outset  by  learned 
counsel. 

It  is  said  that  there  has  been  here  an  ex  post  facto  purgation 
of  the  actual  fraud  tainting  the  original  conveyance,  and  Ori- 
ental Bank  v.  Haskins,  3  Met.  332,  37  Am.  Dec.  140,  and  Hutch- 
ins  V.  Sprague,  4  N.  H.  469,  17  Am.  Dec.  439,  and  Thomas  v. 
Goodwin,  12  Mass,  140,  are  mainly  relied  on  to  support  the  view. 
In  the  first  case  there  was  a  "new  agreement,**  by  reason  of  which 
the  original  paper  stipulating  for  a  reconveyance  had  become  un- 
important, and  the  whole  discussion  shows  that  it  was  the  valid- 
ity of  the  new  agreement  which  protected  the  party.  Hutchins 
V.  Sprague,  4  N.  H.  469,  17  Am.  Dec.  439,  is  severely  criticised 
in  a  later  case  in  New  Hampshire:  Boardman  v.  Gushing,  12  N. 
H.  105;  Albee  v.  Webster,  16  N.  H.  362,  370.  Hutchins  t. 
Sprague,  4  N.  H.  469, 17  Am.  Dec.  439,  and  Thomas  v.  Goodwin, 
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12  Mass.  140,  are  both  said  by  Chief  Justice  Parker  to  hold 
merely  that:  "A  sale  may  be  fraudulent  as  to  creditors  on  ac- 
count of  a  secret  trust  accompanying  it,  but  if,  by  a  subsequent 
agreement,  before  the  creditors  interfere,  the  secret  trust  is  dis- 
charged, and  the  sale  is  otherwise  valid,  the  fact  that  the  trust 
once  existed  will  not  operate  longer  to  vitiate  the  sale,  the 
fraud  being  purged."  And  Mr.  Bigelow  says  (2  Bigelow  on 
Fraud,  408)  that,  where,  "after  the  conveyance  has  been  made, 
and  before  any  steps  have  been  taken  against  it  by  the  creditor,  a 
reconveyance  is  made,  this  is  proper,  and  there  is  nothing  then 
for  the  statute  to  operate  upon";  and,  concluding  a  review  of  the 
authorities,  he  says:  "On  the  ®^**  whole  it  is  difficult  to  sus- 
tain the  doctrine  of  purging  fraud  in  its  ordinary  manifestation, 
and  it  is  better  to  leave  the  parties  to  the  unlawful  transaction 
in  the  meshes  of  their  own  net." 

The  true  view  is,  that  there  is  not,  properly  speaking,  any  ex 
post  facto  purgation  of  fraud,  a  doctrine  which  would  encourage 
fraud  and  put  a  premium  upon  its  perpetration.  Cases  which 
are  said  to  illustrate  that  doctrine  are  often  misunderstood,  and 
simply  hold  that,  where  a  conveyance  which  is  voidable  for  fraud 
has  been  abandoned,  and,  before  the  rights  of  third  parties  in- 
tervene, a  new  and  independent  conveyance  is  made  in  good 
faith,  it  will  be  upheld,  not  because  of  any  supposed  purging  of 
the  fraud  from  the  old,  but  because  of  the  good  faith  and  legal- 
ity of  the  new  conveyance. 

But,  whatever  the  true  doctrine,  it  has  no  possible  applica- 
tion on  the  facts  of  this  case.  It  is  wholly  immedicable.  We 
flee  no  good  to  be  subserved  by  setting  out  at  large  the  facts. 

Affirmed. 


FRAUDULENT  CONVEYANCES— PURGING  FRAUD.— A  con- 
veyance fraudulent  as  against  creditors  or  against  subsequent  pur- 
chasers is  voidable  only,  not  absolutely  void,  and  may  be  purged  of 
the  fraud  by  matter  ex  post  facto,  whereby  the  fraudulent  Intent  Is 
abandoned,  and  the  conveyance  conlirmed  for  a  good  and  adequate 
consideration  bona  fide:  Oriental  Banlc  v.  Haskins.  3  Met.  332.  37 
Am.  Dec.  140,  and  note;  Wood  v.  Jackson,  8  Wend.  9,  22  Am.  Dec. 
603;  Verplank  v.  Sterry,  12  Johns.  536,  7  Am.  Dec.  848. 
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CORPORATIONS— LIABILITY  OF  DIRECTORS.— If  a  di- 
rector in  a  corporation  resigns,  buys  the  corporate  property  shortly 
thereafter,  and  is  then  i*e-elected  a  director,  he  Is  liable  as  though 
he  were  a  director  when  the  property  was  purchased. 

CORPORATIONS— LIABILITY  OF  DIRECTORS— RESIG- 
NATION—RE-ELECTION.— If  a  director  in  a  corporation  is  re- 
elected, serves  his  term,  attends  meeting,  receiving  pay  therefor, 
then  resigns,  but  accepts  re-election  three  months  thereafter,  and 
permits  himself  to  be  advertised  as  a  director  during  the  entire 
time,  he  must  be  held  liable  as  a  director  during  the  entire  period, 
within  the  rule  preventing  a  director  in  an  insolvent  corporation 
from  purchasing  its  property  and  paying  therefor  in  the  stock  of 
tl\e  corporation. 

CORPORATIONS— INSOLVENCY— PURCHASE  BY  DIREC- 
TOR.— At  the  option  of  an  Insolvent  corporation,  or  of  its  creditors, 
a  sale  of  the  corporate  property  to  a  director  may  be  set  aside,  and 
he  may  be  treated  as  a  trustee  for  the  corporation. 

CORPORATIONS— INSOLVENCY— PURCHASE  BY  DIREC- 
TOR.— If  a  contract  of  purchase  of  corporate  property  is  made  be- 
tween an  insolvent  corporation  and  its  director,  such  contract  may 
be  wholly  annulled,  if  actual  fraud  entered  into  it,  and  the  director 
may  be  denied  any  reimbursement,  and,  if  not  corrupted  by  fraud, 
the  court  may  vacate  or  uphold  the  purchase,  and  in  either  event 
may  require  the  director  to  account  for  profits,  or  the  difference 
between  the  price  actually  paid  and  the  real  value  at  the  time  of 
the  purchase.  The  remedy  must  be  molded  to  fit  the  circumstances 
of  each  case. 

CORPORATIONS— INSOLVENCY— LOAN  TO.— A  loan  made 
in  good  faith  by  a  director  and  a  third  person  to  an  insolvent  cor- 
poration may  be  validly  secured  by  a  mortgage  on  the  corporate 
property. 

MORTGAGES— ATTORNEY'S  FEE  FOR  COLLECTION.— A 
mortgage  note  may  validly  stipulate  for  the  payment  of  an  attor- 
ney's fee  for  Its  collection. 

Brame  &  Alexander  and  Jajme  &  Watson,  for  the  appellanta. 

Carroll  &  McKellar,  for  the  appellees. 

»«*  WOODS,  C.  J.  The  bill  charges  comhination  and  con- 
federation by  the  directors  of  the  bank  whereby  and  in  pursuance 
of  which  they  have  wasted  the  assets  of  the  bank,  have  used  the 
deposits  of  creditors  to  pay  obligations  on  which  they  were  liable, 
and  have  violated  their  duty  as  directors,  being  trustees  for 
creditors  and  depositors,  all  the  while  saving  themselves  harm- 
less by  thus  using  and  appropriating  the  funds  of  the  bank  and 
those  of  depositors.  In  the  nineteenth  and  twentieth  para- 
graphs of  the  bill  two  specific  objects  are  sought.  In  the  nine- 
teenth paragraph  it  is  charged  that  the  defendant,  Millsaps,  hav- 
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ing  resigned  as  director  for  that  purpose,  bought  from  the  sorely 
straitened  and  really  insolvent  bank,  for  about' one-half  its  value, 
certain  real  estate  belonging  to  the  bank,  to  wit,  the  Harris- An- 
drews and  Weesinger  properties,  and  soon  after  such  purchase 
was  re-elected  a  director.  It  is  charged  that  he  paid  for  the 
properties  seven  thousand  five  hundred  dollars  in  cash,  and  two 
thousand  five  hundred  dollars  in  stock  of  the  bank,  then  worth- 
less, and  that  the  properties  were  of  the  actual  value  of  ten  thou- 
sand dollars  to  twelve  thousand  dollars.  The  prayer  of  the  bill 
is  to  set  aside  the  sale,  divest  the  title  out  of  Millsaps,  and  re- 
vest it  in  the  bank.  If  mistaken  in  this,  the  complainants  seek 
a  decree  against  Millsaps  for  the  difference  between  the  seven 
thousand  five  hundred  dollars  cash  paid  by  him  and  the  actual 
value  of  the  properties  ^^^  at  the  time  of  the  sale,  inasmuch  as 
the  bank  could  not  legally  accept  for  property  owned  by  it  stock 
held  by  a  director,  and  especially  where  the  stock  was  worthless. 

"Was  Millsaps  a  director  at  the  time  of  the  purchase?  He  was 
first  elected  a  director  in  the  year  1891,  and  he  formally  ac- 
cepted. He  was  re-elected  as  a  director  in  1892,  and  was  re- 
elected in  the  years  1893  and  1894.  In  his  answer  he  states 
that  he  was  not  informed  of  his  re-election  in  the  years  1893  and 
1894,  and  that  he  promptly  resigned  in  February,  1894,  on  as- 
certaining the  fact  of  his  re-election  for  the  year  1894.  But  it  is 
shown  that  his  name  was  continuously  published  to  the  public 
as  a  director  in  a  newspaper  issued  in  the  town  where  the  bank 
was  located.  It  appears,  moreover,  that  he  presented  to  the 
bank  his  account  for  expenses  incurred  in  attending  the  meeting 
held  in  February,  1894,  and  received  the  amount  of  the  account 
as  a  director,  as  we  must  assume.  There  is  nothing  to  indicate 
that  stockholders  had  been  paid  by  the  bank  their  expenses  in- 
curred in  attending  a  stockholders'  meeting  at  which  they  were 
looking  after  their  own  interests  only.  It  is  significant,  too, 
that,  after  his  formal  resignation  in  February,  he  purchased  this 
property  in  April  of  the  same  year,  and  in  May,  the  month  fol- 
lowing his  purchase,  he  was  again  elected  a  director  and  formally 
accepted.  He  must,  therefore,  under  these  circumstanceB^  be 
treated  as  a  director  and  held  to  liability  as  one. 

That  the  bank  was  in  the  year  1895,  and  had  long  been  prior 
thereto,  insolvent  seems  not  open  to  controversy. 

While  the  rule  requiring  directors  of  a  bank,  because  of  their 
fiduoinry  character,  to  act  with  the  utmost  good. faith,  and  for- 
bidding them  to  deal  in  the  funds  or  property  of  the  bank  for 
their  own  personal  advantage,  is  of  universal  recognition,  we  are 
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of  opinion  that,  substantially,  the  rule  had  proper  enforcement 
in  the  court  below.  At  the  option  of  the  bank,  or  its  depositors 
and  creditors,  the  sale  of  its  corporate  property  to  a  director  may 
be  set  aside,  the  purchasing  director  being  ***  treated  as  a  trus- 
tee of  the  property  for  the  bank.  The  contract  of  purchase  may 
be  wholly  annulled,  if  actual  fraud  entered  into  it,  and  the 
fraudulent  and  faithless  director  denied  any  reimbursement.  If 
not  corrupted  by  fraud  in  fact,  the  court  may  vacate  the  pur- 
chase, because  made  in  violation  of  law,  or  may  uphold  it,  and, 
in  either  case,  where  only  constructive  fraud  is  shown,  require 
the  fiduciary  to  account  for  profits,  or  the  difference  between  the 
price  actually  paid  and  the  real  value  of  the  property  at  the  time 
of  the  purchase.  The  remedy  will  be  molded  to  meet  the  cir- 
cumstances of  each  particular  case. 

In  this  case  the  respondent,  Millsaps,  appears  to  have  been 
not  anxious  to  make  this  purchase,  as  his  letters  to  his  codirec- 
tors  show.  They  show  also,  we  think,  that  he  made  the  pur- 
chase without  any  willfully  fraudulent  purpose.  But  these  let- 
ters likewise  abundantly  show  that  he  believed,  and  had  strong 
ground  for  believing,  that  the  transaction  could  not  legally  be 
made,  at  least  to  the  extent  of  using  stock  as  part  payment  of 
the  purchase  price.  He  was  so  advised  by  his  counsel.  But  he 
yielded  to  the  solicitations  of  others,  and  while  saying  he  "would 
ne'er  consent,  consented,"  just  as  other  mortals  have  done,  and 
will  continue  to  do.  The  court  below  did  not  think  Millsaps 
should  be  treated  as  a  trustee  ex  maleficio,  and  denied  reim- 
bursemenit  to  the  extent  of  the  seven  thousand  five  hundred  dol- 
lars in  cash  actually  paid  by  him,  but  that  the  purchase  was 
fraudulent  in  law  only,  and  that  the  purchaser,  while  entitled  to 
be  protected  in  his  title,  should  be  required  to  pay  to  complain- 
ants the  profits  derived  by  him  from  his  purchase — that  is  to  say, 
the  difference  between  seven  thousand  five  hundred  dollars, 
which  he  paid  in  money,  and  the  actual  value  of  tlie  property  at 
the  date  of  his  purchase.  This  difference  was  found  by  the  mas- 
ter, who  took  and  stated  an  account  to  be  about  four  thousand 
six  hundred  dollars,  including  interest.  The  evidence  as  to 
the  value  of  the  property  was  conflicting.  The  court  below  con- 
firmed the  master^s  report,  and  we  are  not  disposed  to  disturb 
that  action.  On  the  cross-appeal  from  the  •*"*  decree  of  fore- 
closure on  the  cross-bill  of  Millsaps  and  Tribbette,  we  see  no 
error  in  the  decree  of  the  court.  This  was  a  loan,  pure  and  sim- 
ple, made  by  Tribbette,  who  was  never  a  director,  and  Millsaps, 
of  eight  thousand  dollars,  on  two  years'  time,  and,  we  entertain 
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no  douH,  entitled  tlie  mortgagees  to  foreclosure  for  the  satisfac- 
tion of  their  debt.  The  item  of  attorney's  fees  allowed  Millsaps 
and  Tribhette  was  strictly  in  accordance  with  the  terms  of  the 
contract  made  between  them  and  the  bank.  The  mortgage,  it 
is  true,  provided  only  for  a  reasonable  attorney's  fee,  if  the  prop- 
erty should  be  sold  by  the  trustee  named  in  it,  but  the  note, 
whose  pa3Tnent  was  secured  by  the  mortgage,  stipulated  for  a 
fixed  attorney's  fee  if  the  note  had  to  be  placed  in  the  hands  of 
an  attorney  for  collection,  and  by  foreclosure  decree  as  prayed  in 
the  cross-bill  of  Millsaps  and  Tribhette,  the  attorney's  fees  were 
a  proper  charge  against  the  mortgagor. 
Affirmed  on  direct  and  cross-appeal. 

CORPORATIONS— LIABILITY  OP  DIRECTORS— PURCHAS- 
ING CORPORATE  PROPERTY.— The  directors  of  a  corporation  are 
trustees  for  the  corporation,  and  within  the  rule  that  one  holding  a 
fiduciary  relation  to  trust  property  cannot,  either  directly  or  in- 
directly, become  the  purchaser  of  such  property,  or  transfer  It  to 
his  own  use.  or  for  his  own  benefit,  and,  if  he  does,  the  sale  or 
transfer  is  voidable,  and  will  be  set  aside  at  the  mere  pleasure  of 
the  beneficiaries,  though  such  fiduciary  may  have  paid  full  price  and 
gained  no  advantage:  Sweeney  v.  Grape  Sugar  Co.,  30  W.  Va.  443, 
8  Am.  St.  Rep.  88. 

CORPORATIONS— DIRECTORS  DEALING  WITH.— A  director 
of  a  solvent  corporation  is  a  trustee  and  agent  of  it  and  of  its  stock- 
holders only  and  so  far  as  its  creditors  are  concerned.  He  may  deal 
with  it,  loan  it  money,  and  take  security  therefor,  in  like  manner 
as  a  stranger.  In  such  case,  the  subsequent  insolvency  of  the  cor- 
poration will  not  affect  such  oflicer's  right  to  recover  his  loan  or 
enforce  his  security:  Mullanphy  Sav.  Bank  v.  Schott  135  111.  655, 
25  Am.  St.  Rep.  401;  Schufeldt  v.  Smith,  131  Mo.  280,  52  Am.  St. 
Rep.  628,  and  note. 

CORPORATIONS.— DIRECTORS  OF  AN  INSOLVENT  CORPO- 
RATION cannot  secure  to  themselves  a  preference:  Hill  v.  Pioneer 
Lumber  Co.,  113  N.  O.  173.  37  Am.  St.  Rep.  621;  Corey  v.  Wads- 
worth,  99  Ala.  68,  42  Am.  St.  Rep.  29. 

CORPORATIONS— INSOLVENCY— PURCHASE  BY  DIREC- 
TOR.— The  assets  of  an  insolvent  corporation  are  regarded  as  a 
trust  fund  for  the  payment  of  all  its  creditors;  the  directors  occupy 
the  position  of  trustees  of  such  fund,  and  may  be  prohibited  from 
purchasing  the  trust  property,  and  thus  securing  a  preference  over 
other  creditors:  Beach  v.  Miller,  130  111.  162,  17  Am.  St  Rep.  291, 
and  monographic  note  thereto,  especially  on  page  301,  where  this 
question  is  discussed. 

ATTORNEY'S  FEE  STIPULATED  FOR  IN  MORTGAGE.— In 
Michigan,  an  agreement  for  an  attorney's  fee  in  an  instrument  ia 
▼old  unlr>ss  expressly  sanctioned  by  statute,  and  a  court  of  equity 
has  no  inherent  power  to  enforce  such  an  agreement:  Kittermaster 
V.  Brossard,  105  Mich.  219.  55  Am.  St.  Rep.  437.  The  great  weight 
of  authority,  however,  supports  the  rule  laid  down  in  the  principal 
case:  See  the  monographic  note  to  Kittermaster  v.  Brossard,  55  Am» 
8t  Bep.  438. 
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WILLS— RECOGNITION  OF  BEFORE  PROBATE.— A  court 
of  equity  cannot  recognize,  nor  act  upon,  a  will  until  it  has  been 
admitted  to  probate. 

WILLS  AS  EVIDENCE.— To  entitle  a  person  to  offer  In  evi- 
dence a  will  under  which  he  ciaims  title,  he  must  first  show  that 
it  has  been  regularly  admitted  to  probate,  in  any  proceeding  other 
than  one  to  establish  the  will. 

J.  I.  Ford  and  F.  Johnson,  for  the  appellants. 

T.  V.  Noland  and  T.  M.  Miller,  for  the  appellees. 

»<»  WOODS,  C.  J.  The  demurrer  to  the  bill  of  appellants 
was  properly  sustained.  Until  the  will  nnder  which  appellants 
claim  has  been  probated,  the  devisee  could  not  introduce  it  in 
evidence  to  show  title.  It  is  true  that  when  probated  the  will 
must  relate  back  to  the  death  of  the  testatrix,  but  until  pro- 
bated the  devisees  have  no  standing  in  court  authorizing  them  to 
enjoin  the  prosecution  of  suits  at  law  by  the  heirs- at -law.  The 
title  to  the  property  is  cast  upon  them  by  law,  and  there  it  will 
remain  until  probate  of  the  will,  when  first  the  devisees  will 
have  the  only  evidence  admissible  to  show  their  title.  Mr.  Pora- 
eroy,  in  his  work  on  Equity  Jurispmdence,  volume  3,  section 
1158,  says:  "The  doctrine  seems  to  be  general,  if  not  univer- 
sal, throughout  the  states  that  a  court  of  equity  will  not  recog- 
nize nor  act  upon  a  will  of  land  or  of  personalty  until  it  has 
been  admitted  to  probate."  The  author  shows  why  the  con- 
trary doctrine  formerly  prevailed  in  England,  and  why  it  no 
longer  prevails  there.  And  in  Schouler's  Executors  and  Admin- 
istrators, section  58,  this  language  is  used:  **In  general  ths 
necessity  for  a  probate  is  fully  sustained  by  modem  practice  in 
England  and  in  this  country,  ....  and  neither  the  temporal 
courts  in  England,  nor  the  courts  of  law  and  equity  in  the 
United  States,  will  take  cognizance  of  the  testamentary  papers, 
or  of  the  rights  dependent  on  them,  until  after  their  proper  pro- 
bate." In  our  own  state  it  has  been  held  that  a  foreign  execu- 
tor cannot  maintain  an  action  of  ejectment  to  recover  land  in 
this  state  without  first  taking  out  letters  testamentary  here,  and 
that  though  the  will  had  been  probated  here:  Sims  v.  Hodges, 
65  Miss.  211.  And  in  Fotheree  •*•  v.  Ijawrence,  30  Miss.  416, 
this  court  said:  **In  order  to  entitle  a  party  to  offer  in  evidence 
t  will  under  which  he  claims  title,  it  is  incumbent  on  him  to 
show  that  it  has  been  regularly  admitted  to  probate." 
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The  appellant  could  not  have  defended  the  two  actions  at  law, 
whose  prosecution  he  enjoined,  hecause  he  could  not  have  of- 
fered in  evidence  the  will  under  which  alone  he  claims  title,  nor 
can  they  maintain  their  injunction  against  the  prosecution  of 
these  suits,  for  the  same  reason,  viz.,  until  the  will  shall  have 
been  properly  prohated  they  have  no  evidence  of  title  which  will 
give.them  standing  in  a  court  of  equity.  Plainly,  as  a  hill  purely 
for  the  prohate  of  the  will  of  Mrs.  Bidwell,  nothing  is  shown  by 
which  any  necessity  exists  for  a  second  proceeding  in  the  same 
-court  to  effect  the  same  end. 

The  issue  devisavit  vel  non  on  the  petition  presented  in  the 
iormer  proceedings  for  prohate  of  this  will  yet  remains  in  the 
court  and  should  he  proceeded  with.  That  proceeding  was  the 
proper  one  for  testing  the  validity  of  the  will,  and  appellees 
should  not  be  harassed  by  a  second  and  minecessarj  suit. 

Affirmed. 


WILLS  AS  BVIDBNCB,  BEFORE  PROBATE.— Before  probate, 
«  win  Is  not  admissible  as  evidence  of  title  to  land,  nor  can  one 
claiming  under  It  prove  that  it  was  fraudulently  destroyed,  and  give 
secondary  evidence  of  its  contents:  Sliumway  v.  Holbrook,  1  Piclc. 
114,  11  Am.  Dec.  153;  Olney  v.  Angell,  5  R.  I.  198,  73  Am.  Dec.  62. 
Wills  of  land  in  Maryland  must  be  admitted  to  probate  in  the  courts 
of  Maryland,  and  an  exemplified  copy  of  such  a  will,  admitted  to 
probate  In  the  courts  of  another  state,  and  devising  lands  in  Mary- 
land, is  not  evidence  of  title  in  the  devisee  here:  Budd  r.  Broolse, 
S  Gill,  188,  43  Am.  Dec.  821. 
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State  v.  Grugin. 

[147  Missouri,  89.] 

HOMICIDE— THEORY  OF  DEFENSE— INSTRUCTIONS  EM- 
BODYING.— Where  the  story  of  the  defendant  in  homicide  is  not 
unreasonable  nor  stamped  with  improbability,  although  in  some  re- 
spects his  testimony  is  not  consistent,  he  is  entitled  to  have  the 
theory  which  It  embodies  presented  to  the  Jury  with  appropriate 
instructions. 

HOMICIDE  —  PROVOCATION  REDUCING  TO  MAN- 
SLAUGHTER—DEFINIl'ION.— Adequate  provocation,  for  such  a 
state  of  mind  as  will  reduce  homicide  committed  under  its  influence 
to  manslaughter,  must  be  anything  the  natural  tendency  of  which 
would  be  to  produce  such  a  state  of  mind  in  ordinary  men,  and 
which  the  jury  are  satisfied  did  produce  It  in  the  case  before  them. 

HOMICIDE— SUFFICIENCY  OF  PROVOCATION— QUES- 
TION FOR  JURY.— Where  a  defendant  in  homicide  ploads  in  miti- 
gation of  his  offense  that  it  was  provoljed  by  his  Ivuowledge  that 
bis  daughter  had  t)een  ravished  by  his  victim,  he  is  entitled  to  have 
submitted  to  the  jury  the  question  whether  or  not,  under  the  evi- 
dence given,  the  provocation  was  suflicient  to  reduce  defendant's 
crime  to  manslaugliter. 

HOMICIDE— INSTRUCTIONS  AS  TO  PROVOCATION.— In 
•a  prosecution  for  homicide,  which  defendant  pleads  was  committed 
under  great  provocation,  it  is  error  for  the  court  to  dictate  to  the 
jury,  as  a  matter  of  law,  what  was  a  sufficient  or  reasonable  provo- 
cation and  what  a  suflicient  cooling  time. 

HOMICIDE.— INSTRUCTIONS  COMMENTING  UPON  THE 
EVIDENCE  of  provocation  influencing  the  defendant  to  commit  the 
offense  are  erroneous  and  justify  a  reversal,  where  plainly  prejudl- 
dicial  to  defendant. 

HOMICIDE— IRRECONCILABLE  INSTRUCTIONS.— An  in- 
struction in  a  prosecution  for  homicide  that  under  the  law  mere 
excitement  and  agitation  do  not,  of  themselves  and  alone,  destroy 
the  element  of  deliberation  in  murder  in  the  first  degree,  is  erro- 
neous and  is  moreover  not  reconcilable  with  a  preceding  instructioa 
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allowing  the  jury  to  take  such  influences  into  consideration  in  pass- 
ing upon  the  defendant's  motives,  intentions,  and  purposes,  and  the 
reasonableness  and  good  faith  of  the  same.  Such  instructions  are 
well  calculated  to  mislead  the  jury  and,  therefore,  justify  a  reversal 
In  favor  of  the  defendant. 

HOMICIDE— INSTRUCTIONS— BRUTALITY  AND  ATRO- 
CITY.— Homicide  done  by  means  of  a  shotgun  at  close  range  is  not 
necessarily  brutal  and  atrocious,  and  the  court  Is  not  justified  in 
using  the  terms  "brutality  and  atrocity"  in  instructing  the  jury. 

HOMICIDE— PROVOCATION  ARISING  FROM  WORDS.— 
In  exception  to  the  general  rule,  there  are  circumstances  where  mere 
words  do  amount  to  a  provocation  in  law,  that  is,  a  reasonable 
provocation,  to  be  submitted  to  the  determination  of  the  jury,  and, 
if  found  by  them  to  exist,  may  reduce  homicide  to  the  grade  of 
manslaughter. 

HOMICIDE— FELONY  OF  DECEASED— RIGHT  OF  DE- 
FENDANT TO  ARREST  HIM.— One  who  has  sexual  intercourse 
with  a  female  of  previous  chastity  and  under  eighteen  years  of  age, 
whether  with  or  without  her  consent,  is,  in  Missouri,  guilty  of  fel- 
ony, and  the  father  of  such  female,  having  linowledge  that  sucn 
felony  has  been  committed,  has  the  right  to  go  to  the  home  of  the 
guilty  man  to  an-est  him.  His  right  to  be  there  for  that  purpose  is 
not  destroyed  by  the  fact  that,  under  provocation  by  words  of  such 
person,  and  in  hot  blood,  he  killed  him,  and  the  court  should,  in  a 
prosecution  of  the  parent  for  homicide  and  upon  his  request,  so  in- 
struct the  jury. 

Guthrie,  Dysart  &  Mitchell  and  Ben  Franklin,  for  the  appel- 
lant. 

E.  C.  Crow,  attorney  general,  S.  B.  Jeffries,  assistant  attorney 
general,  and  W.  W.  Graves,  for  the  state. 

**  SHERWOOD,  J.  The  appeal  in  this  instance  is  taken 
by  defendant  from  the  judgment  of  the  trial  court,  which,  based 
on  the  verdict  of  the  jury,  adjudged  and  sentenced  ^^  him  to 
the  penitentiary  for  the  term  of  fifteen  years  as  punishment  for 
the  crime  of  murder  in  the  second  degree. 

The  indictment  was  for  murder  in  the  first  degree.  There 
had  been  a  mistrial,  at  the  end  of  which  defendant  was  admitted 
to  bail  in  the  sum  of  five  thousand  dollars. 

Briefly  told,  the  substance  and  general  outline  of  the  evidence 
is  this:  Jeff  Hadley,  who  was  killed  on  the  6th  of  May,  1896,  had 
about  a  year  prior  to  that  date,  induced  Louella,  one  of  the 
daughters  of  defendant,  to  run  away  with  him  and  get  married. 
This  was  done  after  defendant,  not  liking  the  bad  habits  Hadley 
had,  forbade  him  to  visit  his  house.  These  circumstances  natu- 
rally produced  bad  blood  between  the  parties,  and  gave  rise  to 
reciprocal  threats  being  made  by  them;  defendant,  on  the  occa- 
ision  of  the  daughter  being  carried  away  by  Hadley  and  married, 
remarking:  "It   looks   like  I  ought  to    take    my  gun  and  go 
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kill  him/'  or  words  to  that  effect.  On  his  part,  Hadley  was  not 
backward  in  making  threats  respecting  his  recalcitrant  father-in- 
law,  by  exhibiting  a  knife  and  revolver  and  inquiring  how  they 
would  do  for  "Old  Seal?"  et  cetera.  These  threats  of  Hadley's 
had  been  told  to  defendant. 

Time  went  on,  however,  and  occasionally  Louella  would  visit 
her  old  home,  and  on  perhaps  two  occasions  her  husband  accom- 
panied her,  and  on  one  occasion,  she  visited  the  house  of  her 
father,  the  Sunday  before  the  homicide,  which  occurred  on 
Wednesday,  and  took  dinner  there. 

Defendant  had  also  visited  his  daughter,  perhaps  once  or 
twice,  and  taken  a  meal  or  two  with  her,  her  husband  being  pres- 
ent. The  families  lived  something  over  two  miles  apart,  and 
both  were  by  no  means  in  affluent  circumstances.  Defendant 
owned,  and  lived  on,  a  little  place  of  his  own,  and  Hadley  had 
rented  a  forty  of  his  wife's  brother-in-law,  who  lived  also  on  the 
same  place  and  about  a  quarter  of  a  mile  distant.  Defendant  was 
about  fifty  years  old,  had  been  twice  married,  and  of  the  first 
marriage  there  had  resulted  '^  several  children,  all  of  them 
daughters  and  married  except  two,  Caroline  and  Alma,  who  lived 
at  home,  and  a  son,  who  was  about  grown  and  also  unmarried, 
remained  with  his  father,  assisting  in  working  the  little  farm. 

Alma  was  sixteen  years  old  in  April,  1896.  On  the  afternoon 
of  the  8th  or  9th  of  that  month  she  went  to  the  house  of  her 
brother-in-law  Hadley  and  remained  with  him  and  her  sister  over 
night.  It  is  alleged  that  during  the  night  he  ravished  her.  On 
her  return  home  the  next  day  she  had  evidently  been  weeping, 
and  her  sister  Caroline,  with  whom  she  slept,  frequently  would 
be  awakened  nights  by  her  sister's  crying,  and  finding  her  weep- 
ing would  ask  what  was  the  matter,  when  she,  without  reply  and 
still  weeping,  would  turn  her  face  to  the  wall.  This  continued 
for  several  weeks.  Oli  the  Sunday  next  before  Wednesday,  May 
6,  1896,  Alma,  who  was  not  permitted  to  meet  George  Stephens, 
her  betrothed,  at  her  father's,  met  him  at  R.  S.  Tate's,  her 
mother's  father,  and  there  without  grossness  she  imparted  to 
him  the  secret  of  her  said  story.  Receiving  this  information, 
Stephens  conveyed  it  the  same  day  to  Dan  Tate  and  John  Tate, 
the  uncles  of  Alma,  and  also  to  Ransford.  her  brother.  By  Wed- 
nesday morning  following,  the  information  of  the  matter  had 
reached  the  ears  of  R.  S.  Tate,  the  grandfather,  who  came  down 
to  the  field  on  his  place  where  Stephens  was  at  work,  and  there, 
at  his  request,  Stephens  told  what  he  had  heard  to  the  grand- 
father, and  to  Web  Morse,  who  was  with  the  latter.     Tate,  the 
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grandfather,  not  being  on  good  terms  with  the  defendant,  and 
thinking  it  best  he  should  be  informed  of  the  matter  in  hand, 
asked  Morse  to  go  over  to  Grugin,  who  was  something  about 
three-quarters  distant  at  work  in  his  field,  and  tell  him  about 
it.  Morse,  accordingly,  taking  with  him  Ancil  Milan,  as  Tate 
asked  him,  went  and  delivered  the  message  of  old  man  Tate. 
Morse,  speaking  of  this  message  to  Grugin,  said:  "I  told  Mr. 
Grugin  that  the  report  was  that  Jeff  Hadley  had  ^  ravished  his 
girl  about  four  weeks  ago  up  at  his  house;  that  we  didn't  know 
whether  he  knew  it  or  not,  and  that  Mr.  Tate  wanted  me  to  tell 
him."  It  was  about  nine  o'clock  in  the  morning  when  this  mes- 
sage was  delivered.  Morse  states  that  its  delivery  "seemed  to 
hurt  defendant  dreadfully."  "He  wanted  to  know  how  I  got 
it.  I  says:  'Your  son  knows  it  and  my  boy  knows  it,'  and  he 
said:  Tkly  son?  You  fellows  stay  here  and  I  will  go  and  see  my 
boy.'  The  boy  was  out  of  sight  over  the  hill."  When  defendant 
reached  the  place  where  his  son  was  plowing,  and  asked  him 
about  the  truth  of  the  report,  his  son  replied:  "Pa,  it  must  be 
so."  Eeceiving  this  answer,  defendant,  greatly  agitated,  told  his 
eon  to  "turn  out:  that  our  family  is  ruined."  Proceeding  with 
his  story,  Morse  says:  "He  went  over  and  directly  he  came  back. 
Tears  were  running  down  his  eyes,  and  he  was  terribly  red  in 
the  face.  He  was  crying.  He  says:  *Boys,  it  is  so.  Eansford 
says  it  is  so  and,'  he  says,  'I'll  take  my  shotgun  and  go  and  kill 
him.'  Then  we  tried  to  pacify  him,  but  it  didn't  seem  to  do 
very  much  good.  After  he  said  he  would  kill  him,  we  told  him 
that  he  hadn't  better  do  it;  that  the  thing  was  not  positive.  I 
told  him  it  was  not  proof — ^it  was  not  proven  that  it  was  so  yet. 
I  says:  'How  will  you  find  out?'  He  says:  'I  will  go  to  the  house 
and  Caroline  will  tell  me'  *'  Leaving  the  field  where  Morse  was 
between  10  and  11  o'clock,  defendant  went  up  to  his  house  to 
flee  his  daughter  Caroline,  and  Morse  returned  to  old  man  Tate 
and  told  him  he  had  delivered  his  message.  Defendant,  on 
reaching  his  house  about  11  o'clock,  spoke  to  Caroline  and  re- 
quested her  to  ask  Alma  if  the  report  about  Hadley  and  herself 
was  true,  when  she  replied  it  was,  and  Alma,  a  few  minutes 
afterward,  reaffirmed  the  same  thing  to  her  father.  Her  father 
at  that  time  was  excited  and  crying,  and,  Caroline  being  pros- 
trated with  the  excitement  incident  to  such  an  occasion,  her 
father  was  occupied  the  most  of  the  time  until  noon  in  takings 
care  of  her. 

*®  About  that  time  Gordon  came,  and  defendant,  having  an 
engagement,  had  to  assist  him  in  setting  up  a  corn-planter,  and 
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dinner  had  to  be  prepared  for  him.  Not  much  dinner,  it  seemsy 
was  eaten  by  that  stricken  household. 

When  Milan  left  between  10  and  11  o*clock,  in  order  to  tell 
Tate  that  his  message  had  been  delivered,  he  promised  to  come 
by  on  his  return  home  and  see  defendant.  He  did  so,  arriving 
sometime  after  the  noon  hour.  On  Milan's  arrival  he  told  de- 
fendant that  as  Hadley  might  get  the  news  of  the  discovery  of 
his  crime,  he  might  get  away,  and  advised  defendant  that  he  had 
better  go  and  get  him  and  turn  him  over  to  the  officers.  Hav- 
ing no  doubt  now,  as  defendant  states,  of  Hadley's  guilt,  and 
fearing  he  would  escape  as  suggested  by  Milan,  defendant  says: 
"I  thought  I  would  go  up  there  and  see  Mr.  Hadley  and  take 
charge  of  him,  until  I  could  get  an  officer."  With  this  end  in 
view,  defendant  took  his  double-barrel  shotgun  and  four  shells 
loaded  with  ordinary  shot,  and  started  to  the  yilace  where  Hadley 
lived.  He  arrived  there  about  3  o'clock  in  the  afternoon,  saw 
Hadley  at  work  in  the  field  planting  com,  spoke  to  his  daughter 
Louella,  as  he  crossed  the  fence,  and  approaching  Hadley,  and 
when  within  a  few  feet  of  him,  said:  "Jeff,  whatever  possessed 
you  to  rape  Alma,  my  daughter?"  Hadley  replied,  "I  will  do 
as  I  damn  please  about  it!"  Defendant  says  that,  as  Hadley 
made  this  insolent  reply,  "He  pitched  forward  as  though  he  was 
coming  at  me — coming  to  me.  I  had  my  gun  on  my  shoulder 
at  that  time  and  when  he  made  Ms  spring  forward  I  pulled  my 
gun  off  my  shoulder  and  shot  him.  I  then  started  home;  from 
where  I  was  standing  in  my  tracks  here  I  would  pass  close  up, 
probably  three  or  four  feet;  I  don't  know  exactly.  As  I  passed 
him,  I  don't  know  the  cause  of  it,  but  I  shot  him  the  second 
time,  but  why  I  made  the  second  shot,  I  don't  know;  but  I  did 
it,  and  I  walked  straight  toward  home.  I  then  met  Jenson  and 
his  wife,  and  the  woman  hallooed  at  me  and  wanted  to  ■*'^  know 
why  I  had  shot  Jeff.  I  says:  *He  has  raped  one  of  my  daugh- 
ters, but  he  will  not  rape  another  one.'  Then  I  walked  straight 
on  down  the  road." 

This  history  of  the  tragedy  is  as  succinct  a  statement  as  I 
could  make  of  the  facts  embodied  in  this  voluminous  record.  Of 
course,  I  have  not  deemed  it  necessary  to  recount  the  various 
items  of  testimony  touching  what  defendant  is  alleged  to  have 
said  both  before  he  took  up  his  shotgun  and  started  on  his  errand 
and  after  he  had  surrendered  himself  and  was  lodged  in  jail, 
tending  to  show  that  his  purpose  was  other  than  that  he  testified 
to  as  above  stated.  His  story  not  being  an  unreasonable  one, 
not  stamped  with  improbability,  he  was  entitled  to  have  the 
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theory  which  it  emhodied  presented  to  the  jury  hy  appropriate 
instructions,  and,  speaking  about  instructions,  the  court,  at  the 
request  of  the  state,  gave  twenty,  covering  almost  six  pages  of 
closely  printed  matter.  At  the  request  of  defendant,  the  court 
gave  nine  instructions,  modifying  two  of  them.  Defendant  then 
asked  another  instruction  which  the  court  gave  with  a  modifica- 
tion; thereupon  defendant  asked  the  court  to  modify  that  modi- 
fication. This  being  refused,  defendant  asked  the  court  to  give 
seventeen  other  instructions,  covering  six  more  closely  printed 
pages.  Judging  by  this  record,  and  the  immense  acreage  of  the 
instructions  asked,  given,  modified,  and  refused,  the  trial  judge 
must  have  had  his  patience  sorely  tried.  I  do  not  intend  to  en- 
cumber our  reports  with  them,  lest  by  so  doing,  I  encourage  and 
foster  an  imitation  of  their  vastness  and  "damnable  iteration." 
In  discussing  them  I  shall  only  refer  to  such  as  especially  re- 
quire comment.  And,  in  passing,  it  is  well  enough  to  say  that 
the  instructions  which  begin  the  long  series  given  on  request 
of  the  state  are  in  usual  and  appropriate  form,  and  correctly, 
in  connection  with  others,  lay  down  the  definition  of  murder  in 
the  first  and  second  degrees.  Omitting  any  discussion  of  the 
instructions  at  the  present,  the  subject  will  '^  be  recurred  to 
hereafter.  The  salient  topics  which  this  record  presents  and  on 
which  our  attention  will  be  centered,  are  these:  1.  Did  the  out- 
rage perpetrated  by  Hadley  on  his  young  sister-in-law  Alma,  de- 
fendant's daughter,  authorize  and  require  a  submission  to  the 
jury  of  the  question  whether  defendant's  shooting  Hadley  was 
done  in  "hot  blood"  and  therefore  only  manslaughter?  2.  Did 
the  insolent  and  defiant  reply  of  Hadley,  when  questioned  by  de- 
fendant as  to  the  vile  deed  he  has  done  to  the  latter's  daughter, 
authorize  and  require  a  submission  to  the  jury  of  the  question 
whether  the  words  used  by  Hadley  were  such  as  to  generate  a 
sufficient  or  reasonable  provocation  so  as  to  produce  hot  blood, 
and  thus  lower  the  grade  of  the  homicide  in  either  degree  to 
manslaughter?  3.  Whether  certain  instructions  given  at  the 
instance  of  the  state  should  have  been  refused?  4,  Whether  a 
certain  instruction  asked  by  defendant  should  have  been  given 
either  as  asked  or  in  a  modified  form? 

1.  In  discussing  the  first  question  propounded,  we  are  neces- 
sarily brought  into  contact  with  that  line  of  cases  which  treat 
of  'Tiot  blood"  and  how  it  may  be  engendered.  Among  other 
familiar  instances  furnished  by  the  books,  are  those  where  a 
husband  finds  a  man  in  the  act  of  adultery  with  his  wife  and  im- 
mediately kills  him  or  her;  that  is  accounted  but  manslaughter. 
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and  it  is  the  lowest  degree  of  that  offense;  and,  therefore,  in 
such  a  case  the  court  directed  the  burning  in  the  hand  to  be 
gently  inflicted,  because  there  could  not  be  a  greater  provoca- 
tion: T.  Raym.  212. 

According  to  the  old  books,  such  discovery  of  the  wife's 
adultery  must  have  been  made  in  the  very  act,  and  the  killing 
must  have  been  done  "directly  on  the  spot"  in  order  to  reduce 
the  homicide  to  manslaughter:  4  Blackstone's  Commentaries, 
191;  3  Greenleaf  on  Evidence,  14th  ed.,  sec.  122.  The  hus- 
band must  have  *®  "ocular  inspection  of  the  act  and  only 
then":  Pearson's  case,  2  L€w.  216;  1  Hale  P.  C.  487. 

But,  since  the  law,  as  other  sciences,  makes  progress,  it  is  no 
longer  accounted  necessary  that  a  husband  should  have  "ocular 
inspection,"  et  cetera.    It  suffices  if  the  provocation  be   so 
recent  and  so  strong  that  the  husband  could  not  be  considered 
at  the  time  master  of  his  own  understanding:  State  v.  Holme, 
64  Mo.  153.     In  the  case  just  cited,  the  case  of  Maher  v.  Peo- 
ple, 10  Mich.  212,  81  Am.  Dec.  781,  was  approved,  the  facts  in 
that  case  having   been  these:  "The  prisoner  offered  evidence 
tending  to  show  the  commission  of  adultery  by  H.  with  the 
prisoner's  wife.     "Within  half  an  hour  before  the  assault,  the 
proof  showed  that  the  prisoner  saw  them  going  into  the  woods 
together    under  circumstances  calculated    strongly  to  impress 
upon  his  mind  the  belief  of  an  adulterous  purpose;  that  he  fol- 
lowed after  them  to  the  woods;  that  they  were  seen  not  long 
after  coming  from  the  woods,  and  that  the  prisoner  followed  on 
in  hot  pursuit,  and  was  informed  on  the  way  that  they  had  com- 
mitted adultery  the  day  before;    that   he  followed  H.  into  a 
saloon  in  a  state  of  excitement,  and  there  committed  the  as- 
sault.    The  court  held  that  the  evidence  was  proper,  as  from 
it  it  would  have  been  competent  for  the  jury  to  find  that  the 
act  was  committed  in  consequence  of  the  passion  excited  by 
the  provocation,  and  in  a  state  of  mind  which  would  have  given 
to  the    homicide,  had    death  ensued,  the    character  of  man- 
slaughter only.     The  evidence  showed  that  the  prisoner,  in  fol- 
lowing H.  from  the  woods,  was  laboring  under  great  excite- 
ment, that  when  a  friend  told  him  on  the  way  what  had  hap- 
pened the  day  before,  his  passion  was  increased,  and  that,  when 
he  arrived  at  the  saloon,  the  perspiration  had  broken  out  all 
over  his  face."    And  in  that  case  it  was  ruled  that  the  ques- 
tion as  to  what  is  an  adequate  or  reasonable  provocation  is  one 
of  fact  for  the  jury,  and  so  also  is  the  question  whether  a  ** 
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reasonable  time  had  elapsed  for  the  passion  to  cool,  and  reason 
to  resume  its  control. 

And  in  Maher's  case  it  is  said:  "To  the  question,  what  shall 
be  considered  in  law  a  reasonable  or  adequate  provocation  for 
such  a  state  of  mind,  so  as  to  give  to  a  homicide,  committed 
under  its  influence,  the  character  of  manslaughter,  on  prin- 
ciple, the  answer,  as  a  general  rule,  must  be,  anything  the 
natural  tendency  of  which  would  be  to  produce  such  a  state 
of  mind  in  ordinary  men,  and  which  the  jury  are  satisfied  did 

produce  it  in  the  case  before  them It  is  doubtless,  in 

one  sense,  the  province  of  the  court  to  define  what,  in  law, 
will  constitute  a  reasonable  or  adequate  provocation,  but  not, 
I  think,  in  ordinary  cases,  to  determine  whether  the  provoca- 
tion proved  in  the  particular  case  is  sufficient  or  reasonable. 
This  is  essentially  a  question  of  fact,  and  to  be  decided  with 
reference  to  the  peculiar  fact  of  each  particular  case.  As  a 
general  rule,  the  court,  after  informing  the  jury  to  what  ex- 
tent the  passions  must  be  aroused  and  reason  obscured  to  ren- 
der the  homicide  manslaughter,  should  inform  them  that  the 
provocation  must  be  one  the  tendency  of  which  would  be  to 
produce  such  a  degree  of  excitement  and  disturbance  in  the 
minds  of  ordinary  men;  and  if  they  should  find  such  provoca- 
tion from  the  facts  proved,  and  should  further  find  that  it 
did  produce  that  effect  in  the  particular  instance,  and  that  the 
homicide  was  the  result  of  such  provocation,  it  would  give  it 

the  character  of   manslaughter Tlie  law  cannot   justly 

assume,  by  the  light  of  past  decisions,  to  catalogue  all  the 
various  facts  and  combinations  of  facts  which  shall  be  held  to 
constitute  reasonable  or  adequate  provocation.  Scarcely  two 
past  cases  can  be  found  which  are  identical  in  all  their  circum- 
stances; and  there  is  no  reason  to  hope  for  greater  uniformity 
in  future.  Provocations  will  be  given  without  reference  to  any 
previous  model,  and  the  passions  they  excite  will  not  consult 
the  precedents.  The  same  principles  ***  which  govern  as  to 
the  extent  to  which  the  passions  must  be  excited  and  reason 
disturbed  apply  with  equal  force  to  the  time  during  which  its 
continuance  may  be  recognized  as  a  ground  for  mitigating  the 
homicide  to  the  degree  of  manslaughter,  or,  in  other  words,  to 

the  question  of  cooling  time The  passion  excited  by  a 

blow  received  in  a  sudden  quarrel,  though  perhaps  equally  vio- 
lent for  the  moment,  would  be  likely  much  sooner  to  subside 
than  if  aroused  by  a  rape  committed  upon  a  sister  or  daughter, 
or  the  discovery  of  an  adulterous  intercourse  with  a  wife;  and 
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no  two  cases  of  the  latter  kind  would  be  likely  to  be  identical 
in  all  their  circumstances  of  provocation.  No  precise  time, 
therefore,  in  hours  or  minutes,  can  be  laid  down  by  the  court, 
as  a  rule  of  law,  within  which  the  passions  must  be  held  to 
have  subsided  and  reason  to  have  resumed  its  control  without 
setting  at  deJSance  the  laws  of  man's  nature,  and  ignoring  the 
very  principle  on  which  provocation  and  passion  are  allowed  to 
be  shown  at  all  in  mitigation  of  the  offense.  The  question  is^ 
one  of  reasonable  time,  depending  upon  all  the  circumstances 
of  the  particular  case;  and  where  the  law  has  not  defined,  and 
cannot  without  gross  injustice,  define  the  precise  time  which 
shall  be  deemed  reasonable,  as  it  has  with  respect  to  notice 
of  the  dishonor  of  commercial  paper.  In  such  case,  where  the 
law  has  defined  what  shall  be  reasonable  time,  the  facts  being 
found  by  the  jury,  is  one  of  law  for  the  court;  but  in  all  other 
cases  it  is  a  question  of  fact  for  the  jury;  and  the  court  cannot 
take  it  from  the  jury  by  assuming  to  decide  it  as  a  question 
of  law,  without  confounding  the  respective  provinces  of  the 
court  and  jury*':  See,  also.  Rex  v.  Lynch,  5  Car.  &  P.  324;  Rex 
v.  Hay  ward  6  Car.  &  P.  157;  State  v.  Norris,  1  Hayw.  429,  1 
Am.  Dec.  465;  Starkie  on  Evidence,  ed.  1860,  *768,  *769. 

In  Cheek  v.  State,  35  Ind.  492,  it  was  ruled  on  a  trial  for 
murder  it  is  error  to  exclude  evidence  tending  to  show  that  the 
person  killed  by  the  defendant  had  entered  into  a  ***  combina- 
tion with  a  third  person  to  induce  the  defendant's  wife  ta 
elope  with  such  third  person  and  leave  her  husband  and  chil- 
dren, and  that  the  facts  tending  to  prove  such  combination,  of" 
late  date,  had  come  to  the  knowledge  of  the  defendant.  The 
court  remarking:  "There  was  some  evidence  given,  and  much 
more  offered,  but  rejected  by  the  court,  tending  to  prove  that 
the  deceased,  who  was  the  father  of  the  defendant's  wife,  was 
and  had  been  in  an  unnatural  combination  with  one  Clem, 
to  induce  the  defendant's  wife  to  leave  him  and  elope  with 
Clem.  This  evidence,  so  far  as  the  acts,  sayings,  and  doings 
of  Harrison,  of  a  late  date  had  been  communicated  or  come  to 
the  knowledge  of  the  defendant  should  have  been  admitted. 
This  evidence  would  have  tended  to  show  the  state  of  Cheek's 
mind,  and  a  reason  for  his  being  so  highly  frenzied  upon  his 
meeting  the  deceased,  as  testified  to  by  Dr.  Kyle." 

Commenting  on  the  subject  of  the  "adequacy  of  the  cause 
of  excitement,*'  Bishop  remarks:  **The  Doctrine, — ^Under  this 
head,  appearing  as  it  does  in  the  books  in  illustrations  rather 
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than  in  rules,  hardly  admits  of  reduction  to  rule.  Not  attempt- 
ing an  impossible  exactness,  we  may  deem  it  in  a  general  way 
to  be  that  the  law  accepts  human  nature  as  God  has  made  it, 
or  as  it  manifests  itself  in  the  ordinary  man,  and  every  sort 
of  conduct  in  others  which  commonly  does  in  fact  so  excite 
the  passions  of  the  mass  of  men  as  practically  to  enthrall  their 
reason,  the  law  holds  to  be  adequate  cause":  2  Bishop's  New 
Criminal  Law,  sec.  701. 

Touching  the  subject  of  cooling  time,  Wharton  observes:  "Of 
course,  hot  blood  could  continue  to  exist,  even  after  a  day's 
delay,  but  this,  which  would  sustain  a  conviction  of  man- 
slaughter, is  very  different  from  a  defense  of  excusable  homi- 
cide, ending  in  an  acquittal":  1  Wharton's  Criminal  Law,  10th 
ed.,  sec.  496. 

Elsewhere,  the  same  author,  when  discussing  the  point  in 
hand,  says:  "Men's  temperaments,  also,  vary  greatly  as  ®^  to 
the  duration  of  hot  blood;  and  it  must  be  remembered  that  we 
must  determine  the  question  of  malice  in  each  case,  not  by 
the  standard  of  an  ideal  'reasonable  man,'  but  by  that  of  the 
party  to  whom  the  malice  is  imputed.  A  man  may  be  charge- 
able with  negligence  in  not  duly  weighing  circumstances  which 
would  have  checked  his  passion,  or  which,  when  his  passion  was 
aroused,  would  have  caused  it  more  speedily  to  subside.  But 
he  is  not  chargeable  with  malice,  when  he  was  acting  wildly 
and  in  hot  blood.  Hence,  whether  there  has  been  cooling  time, 
so  as  to  impute  to  the  defendant  malice,  is  to  be  decided,  not 
by  an  absolute  rule  but  by  the  conditions  of  each  case":  1 
Wharton's  Criminal  Law,  sec.  480. 

In  Biggs  V.  State,  29  Ga.  723,  76  Am.  Dec.  630,  Parish  had 
entered  the  bedchamber  of  Biggs,  and  insulted  his  wife  by  a 
personal  indignity  and  by  words.  Biggs  permitted  Parish  to 
escape  with  threats  of  punishment  should  he  remain  in  the 
city.  The  next  morning  the  would-be  seducer  appeared  at  the 
hotel  breakfast  table,  and  brazenly  seated  himself  within  two 
chairs  of  his  intended  victim,  whereupon  Biggs  shot  at,  but 
unfortunately  missed,  him.  Being  indicted  and  tried  for  an 
assault  with  intent  to  murder,  the  trial  court  refused  to  ad- 
mit evidence  of  what  transpired  in  the  bedchamber  the  night 
before,  and  this  upon  the  theory  that  sufficient  time  had  elapsed 
for  passion  to  subside,  and  for  reason  to  resume  her  sway.  But 
this  refusal  was  held  error,  Lumpkin,  J.,  saying:  "To  shut  out 
the  scene  which  transpired  in  the  bedchamber  is  to  deprive 
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the  jury  of  the  power  of  appreciating  the  transport  of  passion 
kindled  in  the  bosom  of  Biggs  by  the  presence  of  Parish." 

In  this  connection,  it  must  not  be  forgotten  what  a  high 
estimate  the  men  of  all  nations  have  placed  on  the  chastity  of 
their  women  and  on  the  inviolability  of  their  persons.  Some 
of  the  fiercest  tumults  and  wars  have  had  their  origin  in  as- 
saults made  on  the  modesty  or  honor  of  women.  Notwith- 
standing this,  the  law  as  yet  has  made  no  •**  provision  and  pro- 
vided no  punishment,  for  many  such  instances;  nay,  more,  a 
brother  who  detected  a  man  in  the  act  of  adultery  with  his 
sister,  and  thereupon  stabbed  him  to  death,  was,  by  the  supreme 
court  of  Pennsylvania,  adjudged  guilty  of  murder:  Lynch  v. 
Commonwealth,  77  Pa.  St.  205. 

-  Lord  Macaulay,  in  his  "Report  on  the  Indian  Code,"  very 
forcibly  points  out  the  gross  injustice  of  accounting  a  husband 
who  slays  an  adulterer,  found  with  his  wife,  only  guilty  of  man- 
slaughter, and  yet  holds  a  high-spirited  brother  who,  in  a 
paroxysm  of  rage  kills  the  seducer  of  his  sister,  guilty  of  mur- 
der. Proceeding  further.  Lord  Macaulay  says:  "There  is  an- 
other class  of  provocations  which  Mr.  Livingston  does  not  allow 
to  be  adequate  in  law,  but  which  have  been,  and,  while  human 
nature  remains  unaltered,  will  be,  adequate  in  fact  to  produce 
the  most  tremendous  effects.  Suppose  a  person  to  take  inde- 
cent liberties  with  a  modest  female,  in  the  presence  of  her 
father,  her  brother,  her  husband,  or  her  lover,  such  an  assault 
might  have  no  tendency  to  cause  pain  or  danger;  yet  history 
tells  us  what  effects  have  followed  from  such  assaults.  Such 
an  assault  produced  the  Sicilian  Vespers.  Such  an  assault 
called  forth  the  memorable  blow  of  Watt  Tyler.  It  is  diflficult 
to  conceive  any  class  of  cases  in  which  the  intemperance  of 
anger  ought  to  be  treated  with  greater  lenity.  So  far,  indeed, 
should  we  be  from  ranking  a  man  who  acted  like  Tyler  with 
murderers,  that  we  conceive  that  a  judge  would  exercise  a  sound 
discretion  in  sentencing  such  a  man  to  the  lowest  punishment 
fixed  by  the  law  for  manslaughter.** 

When  testifying  before  the  "Homicide  Amendment  Commit- 
tee," in  1874,  Blackburn,  J.,  said:  "Supposing  a  man  is  actually 
keeping  company  with  a  young  woman;  she  cannot  be  called  hia 
sister  or  his  ward,  or  even  under  his  protection;  and  suppose 
a  ruffian  steps  forward,  and,  in  the  presence  of  the  other,  pulls 
up  her  petticoats,  and  catches  hold  of  her,  and  the  other  struck 
him  down,  and  the  man  •***  died.  That  case  was  before  Mr. 
Justice  Pattison,  at  York;  somehow  or  other  the  jury  and  Mr. 
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Justice  Pattison  contrived  to  acquit  him  altogether.  I  think 
that  was  provocation  that  would  reduce  it  to  manslaughter.'* 

If,  as  Bishop  states,  the  "law  accepts  human  nature  as  God 
has  made  it,  or  as  it  manifests  itself  in  the  ordinary  man,  and 
every  sort  of  conduct  in  others  which  commonly  does,  in  fact, 
80  excite  the  passions  of  the  mass  of  men  as  practically  to  en- 
thrall their  reason,  the  law  holds  to  be  adequate  cause,"  I  do 
not  see  how  defendant  is  to  he  denied  the  benefit  of  that  the- 
ory in  the  painful  circumstances  of  the  present  case.  To  him, 
in  contemplation  of  law,  the  foul  wrong  done  his  child,  though 
not  revealed  to  him  until  the  morning  of  the  day  of  the  homi- 
cide, was  as  fresh  and  potent  to  stir  his  blood  as  if  done  on 
that  very  morning.  If  this  be  the  case,  then  the  law,  while 
it  softens  the  punishment  of  a  husband  who  slays  an  adulterer 
found  in  his  bed,  surely  cannot  be  so  illogical  as  to  deny  a  like 
result  to  a  father  who  slays  the  ravisher  of  his  young  daughter. 
Indeed,  it  might  well  be  said  that  in  the  latter  case  there  should 
be  greater  lenity  shown  by  the  law  than  in  the  former,  because 
the  wife  has  been  a  consenting  party  to  the  homicide-producing 
adultery.  The  trial  court,  while  it  admitted  the  evidence 
which  preceded  the  killing,  yet,  by  its  instructions,  denied  that 
such  evidence  had  any  effect  to  lower  the  grade  of  defendant's 
crime  from  either'  degree  of  murder  to  manslaughter.  If  the 
evidence  referred  to,  was  to  be  denied  any  effect,  then  it  should 
not  have  been  admitted.  The  instructions  for  the  state  under 
review  were  also  erroneous,  in  that  they  dictated  to  the  jury, 
as  a  matter  of  law,  what  was  a  sufficient  or  reasonable  provo- 
cation, and  what  a  sufficient  cooling  time.  They  were  also 
guilty  of  the  serious  fault,  prohibited  by  the  statutes  and  con- 
demned by  numerous  decisions  of  this  court,  that  of  comment- 
ing on  the  evidence,  to  wit,  by  stating  to  the  jury  that  "if 
the  jury  find  that  such  information  was  ***  brought  to  Grugin 
on  the  forenoon  of  said  day,  and  on  the  afternoon  of  said  day, 
about  3  or  4  o'clock  Grugin  shot  and  killed  Hadley  because  of 
this  report,  and  his  belief  of  it,  to  wit,  that  his  daughter  had 
been  raped,  then  they  will  find  defendant  guilty  of  murder." 

Again,  the  instruction  is  given,  "that  if  they  believe  from 
the  evidence  that  Grugin  was  informed  that  Hadley  had  rav- 
ished his  daughter  about  one  month  before,  and  that  informa- 
tion came  to  Grugin  about  9  or  10  o'clock  in  the  forenoon, 
and  that  in  the  afternoon  Grugin  went  a  distance  of  about 
three  miles  and  shot  and  killed  Hadley  in  his  cornfield  at  work 
because  of  his  (Grugin's)  anger  on  account  of  said  rape  and 
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his  belief  that  said  rape  had  occurred,  then  the  jury  should  find 
the  defendant  guilty  of  murder/*  et  cetera.  These  comments  on 
this  point  occur  some  four  or  five  times.  Such  comments  are 
sufficient  of  themselves  to  cause  a  reversal. 

The  tenth  instruction  given  on  behalf  of  the  state  told  the 
jury  "that,  under  the  law,  mere  excitement  or  agitation  do  not, 
of  themselves  and  alone,  destroy  the  element  of  deliberation  in 
murder  in  the  first  degree,*'  et  cetera,  while  the  ninth  instruc- 
tion, given  on  defendant's  request,  told  the  jury  "that,  in  pass- 
ing upon  the  defendant's  motives,  intentions,  and  purposes,  and 
the  reasonableness  and  good  faith  of  the  same,  they  should  take 
into  consideration  any  agitation  and  excitement  of  mind  and 
feelings,  if  any  such  were  shown,  as  well  as  all  other  facts  and 
circumstances  shown  in  evidence."  These  two  instructions  can- 
not be  reconciled,  and  were  well  calculated  to  mislead  the  jury, 
and,  if  the  prior  positions  taken  in  his  opinion  are  correct,  then 
the  tenth  instruction  aforesaid  is  not  the  law. 

The  fifth  instruction  is  wrong,  because  there  were  no  **indi- 
cations  of  brutality  and  atrocity"  in  the  commission  of  the 
homicide,  unless  it  can  be  said  that  homicide  done  by  '^'^  means 
of  a  shotgun  at  close  range,  is  necessarily  brutal  and  atrocious. 

2.  The  second  interrogatory  is  next  for  consideration.  It 
embodies  and  comprehends  the  question  whether  words  con- 
stitute a  sufficient  or  reasonable  provocation  in  law.  Of  course, 
the  books  abound  in  utterance  of  the  platitude  that  words, 
however  opprobrious,  constitute  no  provocation  in  law.  Speak- 
ing as  the  organ  of  this  court,  I  have  often  uttered  this  plati- 
tude myself,  but  the  statement  is  subject  to  many  qualifica- 
tions. The  general  good  sense  of  mankind  has,  in  some  in- 
stances, so  far  qualified  the  rigor  of  what  is  termed  the  ancient 
rule,  that  a  statute  has  been  passed  in  Texas  which  reduces  a 
homicide  to  manslaughter  where  insulting  words  are  used  to 
or  concerning  a  female  relative;  the  killing  is  reduced  to  man- 
slaughter where  it  occurs  as  soon  as  the  parties  meet  after  the 
knowledge  of  the  insult:  9  Am.  &  Eng.  Ency.  of  Law,  581. 

In  Alabama,  a  statute  provides  that  opprobrious  words  shall, 
in  some  circumstances,  justify  an  assault  and  battery:  Biddle 
T.  State,  49  Ala.  389.  And  in  that  state,  without  any  statutory 
provision  on  the  subject,  it  has  been  determined  that  "insult 
by  mere  words,"  when  the  defendant  acts  on  them  and  he  has 
not  provoked  them,  may  be  weighed  by  the  jury  with  other 
evidence,  in  determining  whether  the  killing  was  murder  in  the 
first  or  second  decree:  Watson  v.  State,  82  Ala.  10. 
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After  speaking  of  Morley's  case,  1  Hale  P.  C.  456,  Hale  says: 
"Many  who  were  of  opinion  that  bare  words  of  slighting,  dis- 
dain, or  contumely  would  not,  of.  themselves,  make  such  a 
provocation  as  to  lessen  the  crime  into  manslaughter,  yet  were 
of  this  opinion,  that  if  A  gives  indecent  language  to  B,  and  B 
thereupon  strikes  A,  but  not  mortally,  and  then  A  strikes  B 
again,  and  then  B  kills  A,  that  this  is  but  manslaughter.  For 
the  second  stroke  made  a  new  provocation,  and  so  it  was  but 
a  sudden  falling  out;  and,  though  B  gave  the  first  stroke,  **** 
and,  after  a  blow  received  from  A,  B  gives  him  a  mortal  stroke, 
this  is  but  manslaughter,  according  to  the  proverb,  the  second 
blow  makes  the  affray.  And  this  was  the  opinion  of  myself  and 
some  others." 

Now,  in  the  case  Hale  supposes,  it  is,  as  he  says,  the  second 
stroke  that  made  a  "new  provocation,"  but  the  second  stroke 
was  given  by  A.  Then  what  made  the  old  provocation?  Evi- 
dently, the  "indecent  words"  of  A  which,  given  by  A  to  B, 
prompted  the  latter  to  give  the  first  stroke.  So  in  Morley's 
case,  it  was  agreed  that  "if,  upon  ill  words,  both  of  the  parties 
suddenly  fight,  and  one  kill  the  other,  this  is  but  manslaughter; 
for  it  is  a  combat  betwixt  two  upon  a  sudden  heat,  which  is 
the  legal  description  of  manslaughter":  6  Howell's  State  Trials, 
771.  In  that  instance,  also,  it  must  be  noted  that  "ill  words'* 
were  the  provocation  that  made  the  hot  blood  which  resulted 
only  in  manslaughter.  To  test  this  matter  further,  suppose 
no  "ill  words"  used,  what  then  the  crime?     Evidently,  murder. 

It  is  said  in  the  books  that,  though  an  insufficient  assault  or 
demonstration  do  not  import  coming  violence,  still  it  and  in- 
sulting words  combined,  may  so  excite  the  passions  as  to  reduce 
the  killing  to  manslaughter:  2  Bishop's  New  Criminal  Law,  sec. 
704. 

If  the  inchoate  assault  be  naught  as  provocation,  and  the 
opprobrious  words  be  naught  as  provocation,  I  am  unable  to 
see  how  the  addition  of  these  two  ciphers  can  make  a  unit.  "The 
moment,  however,  the  person  is  touched  with  apparent  inso- 
lence, then  the  provocation  is  one  which,  ordinarily  speaking, 
reduces  the  offense  to  manslaughter":  1  Wharton's  Criminal 
Law,  10th  ed.,  sec.  456.  And  it  is  held  that  such  "apparent 
insolence"  may  be  manifested  in  a  variety  of  ways,  as,  for  in- 
stance, by  a  contemptuous  jostling  on  the  street,  by  tweaking 
the  nose,  by  filliping  on  the  forehead,  or  by  spitting  in  the  face. 
In  most  of  these  instances  and  illustrations  there  is  no  physical 
pain  or  injury  inflicted,  the  "sudden  ^^  heat"  springs  from  the 
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indignity,  the  inBnlt  offered,  and  from  nothing  else:  Kelly's 
Criminal  Law,  eec.  518.  This  being  true,  the  law  should  not 
be  so  unreasonable  as  to  deny  to  an  insult  offered  in  words  the 
same  force  and  effect  which  all  men  recognize  that  it  has,  as  a 
matter  of  fact.  If  it  "so  excite  the  passions  of  the  mass  of 
men  as  to  enthrall  their  reason,  the  law  should  hold  it  ade- 
quate cause"  for  the  reduction  of  the  grade  of  the  offense,  re- 
sulting from  the  use  of  the  insulting  words.  No  sound  dis- 
tinction can,  it  seems,  be  taken  in  principle  between  insult 
offered  by  acts  and  that  offered  by  foul  and  opprobrious  words. 

I  will  now  refer  to  some  adjudications  where  insulting  words 
have  been  held  a  sufficient  basis  for  a  charge  or  an  instruction 
on  the  offense  of  manslaughter.  Where  the  prisoner  was  in- 
dicted for  the  willful  murder  of  his  wife,  Blackburn,  J,,  in  sum- 
ming up,  said:  "As  a  general  rule  of  law,  no  provocation  of 
words  will  reduce  the  crime  murder  to  that  of  manslaughter, 
but,  under  special  circumstances,  there  may  be  such  a  provo- 
cation of  words  as  will  have  that  effect;  for  instance,  if  a  hus- 
band suddenly  hearing  from  his  wife  that  she  had  committed 
adultery,  and  he,  having  no  idea  of  such  a  thing  before,  were 
thereupon  to  kill  his  wife,  it  might  be  manslaughter.  Now,  in 
this  case,  words  spoken  by  the  deceased  just  previous  to  the 
blows  inflicted  by  the  prisoner  were  these:  'Aye;  but  I'll  take 
no  more  for  thee,  for  I  will  have  no  more  children  of  thee.  I 
have  done  it  once,  and  I'll  do  it  again.'  Now,  what  you  will 
have  to  consider  is,  would  these  words,  which  were  spoken  just 
previous  to  the  blows,  amount  to  such  a  provocation  as  would 
in  an  ordinary  man,  not  in  a  man  of  violent  or  passionate  dis- 
position, provoke  him  in  such  a  way  as  to  justify  him  in  strik- 
ing her  as  the  prisoner  did?":  Hegina  v.  Rothwell,  12  Cox  C.  C. 
145.  In  that  case  (tried  in  1871)  the  husband  seized  a  pair  of 
tongs,  close  at  hand,  and  struck  his  wife  three  *®  violent  blows 
on  the  head,  from  which  she  died  within  a  week,  and  the  ver- 
dict was  for  manslaughter. 

In  Regina  v.  Smith,  4  Post.  &  F.  1066,  tried  in  1866,  a 
woman  had  left  her  husband  and  gone  off  and  lived  in  adultery 
with  one  Langley.  He  having  died,  she  returned  to  her  home, 
and  her  husband  forgave  her,  but  she  did  not  prize  this  for- 
giveness, because  on  the  next  night  after  her  return  she  vio- 
lently abused  him,  taunting  him  with  her  preference  for  Lang- 
ley,  and  declaring  that  had  he  not  died,  she  had  not  returned. 
Whilst  this  was  going  on,  she  was  so  violent  as  to  have  to  be 
held  by  two  other  women  who  were  present;  her  husband  sat 
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hj  her  on  tlie  seat,  trying  to  pacify  her.  Finally,  she  broke 
from  the  women  who  were  holding  her  and,  repeating  with 
much  foul  language,  her  preference  for  Langley,  spat  toward 
her  husband,  whereupon  he,  who  was  then  standing  up  within 
;a  yard  of  her,  gave  her  a  blow  in  the  neck  with  a  sharp-pointed 
3)ocket  knife,  which  caused  her  immediate  death.  And  the  jury 
-were,  in  substance,  charged:  An  assault,  too  slight  in  itself  to 
be  sufficient  provocation  to  reduce  murder  to  manslaughter, 
may  become  sufficient  for  that  purpose,  when  coupled  with 
words  of  great  insult.  A  verdict  of  guilty  of  manslaughter  was 
Teturned. 

This  case  arose  in  Tennessee.  The  defendant  killed  Jones 
with  a  deadly  weapon.  Jones,  being  at  defendant's  house,  used 
■obscene  language  in  the  presence  of  defendant's  family  and  at 
his  table.  Defendant  being  tried,  he  was  convicted  of  murder 
in  the  second  degree.  The  lower  court  held  the  words  of  the 
•deceased,  however  obscene,  and  his  conduct,  however  vexatious, 
<;ould  not  amount  in  law  to  reasonable  and  adequate  provoca- 
tion, and,  upon  that  view  of  the  law,  withdrew  from  the  jury 
the  consideration  of  the  facts.  Upon  this,  the  supreme  court 
lield:  *1t  ought  to  have  been  left  to  the  jury  to  determine, 
under  proper  instructions,  whether  the  obscene  language  of  the 
deceased,  used  in  the  presence  of  the  defendant's  family,  and 
at  his  table,  in  '®*  connection  with  his  vexatious  conduct,  was 
calculated  to  produce  such  excitement  and  passion,  as  would 
obscure  the  reason  of  an  ordinary  man,  and  induce  him,  under 
the  excitement  and  passion  so  produced,  to  strike  the  blow, 
and  whether,  in  fact,  the  blow  was  stricken  in  consequence  of 

the  heat  of  passion  so  produced Being  greatly  excited 

upon  sufficient  cause,  he  is  inipelled  by  a  sudden  motive  of  re- 
venge, and  that  includes  the  idea  of  malice,  whether  he  strikes 
■with  a  deadly  weapon  or  not.  The  fact  that  he  used  a  deadly 
-weapon,  in  connection  with  other  circumstances,  may  be  prop- 
•erly  looked  at,  in  determining  whether  the  blow  was  the  result 
•of  the  sudden  passion;  but,  when  the  jury  are  satisfied  that  the 
defendant  was  impelled  by  sudden  passion,  produced  by  suffi- 
■cient  provocation  to  strike,  the  simple  fact  of  using  a  deadly 
weapon  would  not  make  the  blow  malicious":  Seals  v.  State, 
3  Baxt.  466. 

In  Wilson  v.  People,  4  Park.  C.  C.  619,  the  accused  was  con- 
■victed  of  murder  in  the  first  degree.  The  statutes  in  that 
€tate  as  to  murder  and  manslaughter  are  the  same  as  our  own. 
The  deceased  had  been  struck  on  the  head  by  a  hatchet  or  some 
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other  weapon,  but  died,  it  seems,  in  consequence  of  falling  into 
the  water  and  drowning.  The  lower  court  had  charged  that 
the  "heat  of  passion**  meant  by  the  statutes,  could  not  be  pro- 
duced or  provoked  by  "words  of  the  most  aggravated  char- 
acter." Commenting  on  this  charge,  Wright,  J.,  observed: 
"The  law,  respecting  the  infirmities  of  our  nature,  attaches  a 
less  degree  of  criminality  to  acts  of  violence  perpetrated  under 
an  excitement  provoked  by  the  assailed.  The  passions  may  be 
heated  as  effectually  by  words  as  by  acts;  and  an  assault  may 
be  provoked  oftentimes  as  readily  by  the  former  as  the  latter. 
In  cases  of  assault  of  the  person,  it  hals  always  been  held  that 
provocation  by  words  has  gone  far  to  mitigate  the  legal  wrong. 
....  It  is  enough  that  the  passions  are  heated  by  the  acts  or 
conduct  of  the  one  upon  whom  the  assault  is  made,  **  and  it 
matters  not  whether  this  state  is  produced  by  acts  or  words, 
if  either  the  one  or  the  other  are  naturally  calculated  to  pro-, 
duce  it.** 

So,  it  will  be  seen  that  there  are  circumstances  where  words 
do  amount  to  a  provocation  in  law,  i.  e.,  a  reasonable  provoca- 
tion, to  be  submitted  to  the  determination  of  the  jury,  and,  if 
found  by  them  to  exist,  then  the  crime  is  lowered  to  the  grade 
of  manslaughter.  If  there  ever  was  a  case  to  which  this  prin- 
ciple should  be  applied,  it  would  seem  it  should  be  applied  to 
the  case  at  bar.  A  father  is  informed  that  his  young  daughter, 
just  budding  into  womanhood,  has  been  ravished  by  his  son- 
in-law,  while  under  the  supposed  protection  of  his  roof.  Ar- 
riving where,  the  son-in-law  is,  and  making  inquiry  of  him  why 
he  has  done  the  foul  deed,  that  father  receives  the  answer,  *T11 
do  as  I  damn  please  about  it.**  This  insolent  and  defiant  reply 
amounted  to  an  affirmation  of  Hadley*s  guilt!  So  long  as  hu- 
man nature  remains  as  God  made  it,  such  audacious  and  atro- 
cious avowals  will  be  met  as  met  by  defendant.  It  should  be 
held,  therefore,  that  the  words  in  question  should  have  been 
left  to  the  jury  to  say  whether,  in  the  circumstances  detailed 
in  evidence,  they  constituted  a  reasonable  provocation,  and,  if 
60  found,  that  then  defendant  was  guilty  of  no  higher  offense 
than  manslaughter  in  the  fourth  degree. 

3.  Relative  to  one  of  the  instructions  asked  by  defendant 
but  refused  by  the  court.  This  instruction  was  asked:  **If  the 
jury  believe  from  the  evidence  that  the  deceased,  Hadley,  had 
intercourse  with  Alma  Grugin  in  the  year  1896,  and  that  she 
was  then  unmarried,  of  previously  chaste  character,  and  under 
the  age  of  eighteen  years,  then  said  Hadley  was  guilty  of  a 
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felony,  and  this  is  true,  even  though  you  may  further  find  that 
she  consented  to  such  intercourse.'^  This  instruction  lays  down 
the  law  as  announced  hy  this  court  in  State  v.  Knock,  142  Mo. 
515.  That  Alma  Grugin  was  of  "previously  chaste  character'* 
is  shown  hy  Hadley's  ®^  remark  to  Alma,  that  "you  are  not  the 
first;  I've  broke  in  lots  of  them."  The  instruction  should  have 
been  given  with  the  addition  that  if  Hadley  had  done  the  deed 
mentioned,  then  defendant,  having  probable  ground  to  fairly 
suspect  him  of  being  guilty,  had  the  right  to  arrest  him:  State 
V.  Albright,  144  Mo.  638.  Such  modifications  or  additions,  to 
complete  or  rectify  an  improper  instruction,  are  authorized  by 
a  long  line  of  decisions  of  this  court:  State  v.  Clark,  147  Mo. 
20.  And,  if  defendant  went  in  good  faith  to  arrest  Hadley, 
his  right  to  be  there  for  that  purpose  would  not  be  destroyed 
because  he  shot  Hadley  in  hot  blood  because  of  the  reply  Had- 
ley gave  him. 

The  judgment  shoidd  be  reversed  and  the  cause  remanded. 

Burgess,  J.,  concurs  in  toto. 

Gantt,  P.  J.,  does  not  concur  as  to  that  portion  of  paragraph 
2  in  reference  to  words  being  regarded  as  a  reasonable  provo- 
cation by  either  court  or  jury. 

HOMICIDE— PROVOCATION  REDUCING  TO  MANSLAUGH- 
TER.— To  reduce  a  killing  to  manslaughter,  it  must  be  shown  that 
the  party  doing  it  was  Justly  provoked  and  transported  by  passion, 
ungovernable,  and  deaf  to  the  voice  of  reason,  and  the  cause  which 
produces  this  frame  of  mind  must  be  reasonable,  and  bear  a  just 
proportion  to  the  effect:  Brooks  v.  Commonwealth,  61  Pa.  St.  352, 
100  Am.  Dec.  64.5;  note  to  Sullivan  v.  State.  48  Am.  St.  Rep.  28. 
Sudden  provocation,  acted  on  in  the  heat  of  passion  produced 
thereby,  may  reduce  a  homicide  to  manslaughter;  but,  if  the  provo- 
cation is  not  of  such  a  character  as  would,  in  the  mind  of  a  reason- 
able man.  stir  resentment  to  violence  endangering  life,  the  killing 
Is  murder:  Holmes  v.  State,  88  Ala.  26,  16  Am.  St.  Rep.  17;  note  to 
Crawford  v.  State,  35  Am.  St.  Rep.  250. 

HOMICIDE— SUFFICIENCY  OF  PROVOCATION— QUESTION 
FOR  JURY. — What  is  reasonable  or  adequate  provocation  for  such 
a  state  of  mind  as  should  give  to  a  homicide  committed  under  its 
influence  the  character  of  manslaughter  is  a  question  of  fact  for  the 
determination  of  the  .iury:  Maher  v.  People.  10  Mich.  212,  81  Am. 
Dec.  781;  Biggs  v.  State,  29  Ga.  723,  76  Am.  Dee.  630. 

HOMICIDE— PROVOCATION— TIME  TO  COOL.— The  question 
whether  a  reasonable  time  had  elapsed  for  passion  to  cool  and  rea- 
son to  resume  its  control  is  one  of  fact  for  the  jury,  depending  upon 
all  the  circumstances  of  the  particular  case:  Maher  v.  People,  10 
Mich.  212,  81  Am.  Dec.  781. 

HOMICIDE— COMMENT  OF  COURT  UPON  THE  EVIDENCE.— 
The  judge  should  discharge  his  duty  with  impartiality,  and  it  is 
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error  for  him  to  remark,  on  a  trial  for  murder,  that  the  deceased 
"had  a  right  to  be  mad;  he  thought  anybody  shot  had  a  right  to 
be  mad."  The  deceased  had  no  right  to  be  mad  unless  he  had  been 
wronged,  and  whether  or  not  the  defendants  tiad  wronged  him,  and 
if  they  had  done  so,  to  what  extent,  was  the  issue  on  trial  by  the 
Jury,  as  to  which  they  should  receive  no  intimation  from  the  judge 
of  what  he  thought  the  verdict  should  be:  Home  v.  State,  37  Ga. 
80.  92  Am.  Dec.  49. 

HOMICIDE— PROVOCATION  BY  WORDS.— Where  the  death  of 
a  human  being  is  caused  by  the  intentional  use  of  a  deadly  weapon, 
proTocatiou  by  words  only  cannot  reduce  the  killing  to  manslaugh- 
ter: State  V.  Davis,  50  S.  C.  405,  62  Am.  St.  Rep.  837.  In  Texas, 
provocation  by  words  only  may  reduce  a  killing  to  manslaugh- 
ter: Evers  v.  State,  31  Tex.  Crim.  Rep.  318,  37  Am.  St  Rep.  811. 
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[147  MlOBOUBt.  3i8.] 

BUILDING  AND  LOAN  ASSOCIATIONS— MATURITY  OF 
SHARES. — Shares  in  a  building  and  loan  association  mature  only 
when  the  periodical  payments  thereon,  taken  in  connection  with  the 
other  income  of  the  association,  bring  their  value  up  to  par. 

BUILDING  AND  LOAN  ASSOCIATIONS— TRANSACTIONS 
WITH  MEMBERS— NATURE  OF.— The  transaction  between  a 
building  and  loan  association  and  a  borrowing  member  is  not  a  loan 
In  the  direct  sense  of  the  word,  but  only  a  prepayment  or  advance- 
ment to  the  shareholder  of  that  to  which  he  will  ultimately  be  em- 
titled,  a  sale  by  the  borrower  to  the  association  of  his  prospective 
interest. 

BUILDING  AND  LOAN  ASSOCIATION— RIGHTS  OP 
MEMBERS. — It  is  part  of  the  fundamental  law  governing  building 
and  loan  associations  that  all  members  must  participate  equally  in 
the  profits  and  bear  the  losses  equally,  and  any  contract  by  an  asso- 
cintiou  in  contravention  of  this  mutuality  of  interest  and  respon- 
Bibilty  is  ultra  vires  and  void. 

BUILDING  AND  LOAN  ASSOCIATIONS— SHAREHOLD- 
ERS' NOTICE  OF  CHARTER  AND  BY-LAWS.— Borrowing  mem- 
bers, as  well  as  other  members  of  a  building  and  loan  association, 
are  deemed  to  have  notice  and  are  bound  by  its  charter  and  by-laws 
unless  the  latter  are  illegal,  and,  where  the  by-laws  of  such  an  asso- 
ciation provide  that  stockholders  shall  pay  dues,  interest,  et  cetera, 
until  such  time  as  their  shares  shall  mature  and  their  stock  be  worth 
its  full  par  value,  such  provision  is  binding  upon  a  borrowing  stock- 
holder, regardless  of  the  terms  of  the  special  contract  of  loan  en- 
tered into  with  the  association  by  him.  the  terms  of  which  would 
permit  the  maturity  of  his  shares  of  stock  before  they  had  attained 
par  value. 

BUILDING  AND  LOAN  ASSOCL\TIONS— ULTRA  VIRES 
CONTRACTS— MATURITY  OF  SHARES.— If  the  statutes  govern- 
ing a  Iniilding  and  loan  association  lix  no  definite  or  arbitrary 
period  at  which  the  shares  shall  reach  their  par  or  maturity  value, 
the  association  has  no  power  to  do  so.  and  an  attempt  in  notes  and 
trust  deeds  to  fix  such  period  of  maturity  arbitrarily  at  one  hundred 
months  is  ultra  vires  and  of  no  effect. 
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Bodes,  Boss  &  Bohling,  for  the  appellants. 
Barnett  &  Barnett,  for  the  respondent. 

*^®  EOBINSON,  J.  This  is  a  proceeding  in  equity,  brought 
in  the  Pettis  county  circuit  court,  by  the  plaintiff,  as  a  stock- 
holder, against  the  Equitable  Loan  &  Investment  Association  of 
Sedalia,  and  the  directors  of  said  association,  to  enjoin  the  de- 
fendants from  carrying  out  a  resolution  of  the  board  of  di- 
rectors made  in  April,  1898,  directing  the  release  of  certain 
deeds  of  trust  given  to  the  association  by  some  twenty  borrow-^ 
ing  or  advanced  stockholders  to  secure  the  payment  of  loans 
or  advancements  on  their  shares. 

There  was  a  trial  in  the  court  below,  resulting  in  a  judg- 
ment enjoining  and  restraining  defendants  from  carrying  out 
said  resolution  and  directing  the  annulment  and  rescission 
thereof.  Defendants,  having  unsuccessfully  moved  for  a  new 
trial,  bring  the  case  here  by  appeal. 

The  petition  alleged,  in  substance,  that  the  association  was 
organized  under  the  Revised  Statutes  of  1879  relating  to  build- 
ing and  loan  associations,  and  that  plaintiff  is  the  ***  owner  of 
twenty-five  shares  of  free  and  unredeemed  stock  of  said  asso- 
ciation, of  the  par  value  of  two  hundred  dollars  per  share,  is- 
siied  in  April,  1894,  upon  which  the  dues  have  been  regularly 
paid,  and  that  she  has  not  received  any  advancements  thereon; 
that,  under  the  statutes  of  Missouri  governing  associations  ofi 
this  character,  the  association  loaned  its  accumulated  funds  to 
divers  members  thereof,  upon  the  pledge  of  their  several  shares 
of  stock;  or,  in  other  words,  that  the  association  redeemed  the 
shares  of  such  members  in  advance  before  they  were  fully  paid 
up,  by  advancing  to  such  borrowing  members,  who  successfully 
bid  in  open  meeting  for  the  right  of  such  priority  or  advance- 
ment, the  full  face  value  of  their  shares  upon  such  borrowing 
members  pledging  their  shares  of  stock  to  the  association  and 
executing  their  obligation  in  writing,  whereby  they  agreed  to 
pay  the  dues  on  their  several  shares  of  stock,  and  the  interest 
and  premium  on  the  same  so  advanced,  together  with  all  fines 
and  penalties,  and  thereupon,  such  borrowing  members  secured 
the  payment  of  their  obligations  by  executing  to  the  association 
their  deeds  of  trust  upon  unencumbered  real  estate  owned  by 
them. 

Plaintiff  further  alleges  that  the  board  of  directors  have  un- 
lawfully and  wrongfully,  and  in  violation  of  the  rights  of  plain- 
tiff and  other  free  shareholders,  caused  to  be  made  and  entered 
of  record  the  following  resolution,  to  wit: 
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"Whereas,  certain  members,  shareholders  of  the  Equitable 
Loan  &  Investment  Association,  have  received  loans  or  advance- 
ments upon  their  shares  of  stock  in  the  sum  of  two  hundred 
dollars  each,  and  upon  which,  by  the  terms  of  their  respective 
deeds  of  trust,  they  have  paid  the  full  amount  of  their  dues,  in- 
terest, and  premiums,  the  same  being  for  the  full  term  of  one 
hundred  months  from  the  date  of  their  respective  certificates  of 
stock,  as  in  their  respective  deeds  of  trust  provided; 

"And  whereas  each  and  all  of  said  members,  hereinafter 
mentioned,  have  fully  complied  with  the  requirements,  ^'^  as 
set  forth  in  their  obligations  and  agreements  made  vnth  this 
association,  and  have  complied  with  the  provisions  of  their 
deeds  by  payment  of  the  amounts  set  forth  therein,  as  due 
thereunder;  and, 

"Whereas,  each  and  all  of  said  members,  after  said  compli- 
ance with  the  terms  of  the  respective  obligations,  have  formally 
demanded  of  this  association  a  release  of  their  respective  deeds 
of  trust,  and  cancellation  of  their  stock,  in  satisfaction  thereof, 
and  have  made  tender  of  the  proper  funds  for  the  release 
thereof. 

"Therefore,  be  it  ordered  by  the  board  of  directors  of  said 
Equitable  Loan  &  Investment  Association  that  the  president 
of  said  association  be,  and  he  is  hereby,  ordered  forthwith  to 
execute  quitclaim  deeds  to  each  and  all  of  the  hereinafter  men- 
tioned members,  or  to  enter  satisfaction  on  the  margin  of  the 
record  as  required  by  law,  releasing  their  respective  deeds  of 
trust  given  to  secure  each  and  all  of  said  obligations,  and  in  full 
discharge  thereof. 

"And  be  it  further  resolved  that  the  loss,  if  any,  sustained 
by  said  association  on  account  of  said  shares  of  stock  not  having 
earned  their  face  or  maturity  value,  upon  which  said  loans  or 
advancements  were  obtained,  be,  and  the  same  is  hereby  ordered, 
to  be  equally  charged  to  all  of  said  nonborrowers  or  free  stock- 
holders in  said  association,  and  such  borrowing  members  who 
do  not  hold  definite  contracts  for  the  maturity  of  their  loans, 
anr'  that  the  same  be  borne  by  and  equally  distributed  and  ap- 
portioned to  all  the  free  and  nonborrowing  stockholders  in 
said  association  in  proportion  to  the  number  of  shares  held  by 
each." 

The  plaintiff  next  alleges  that  the  directors  of  the  association 
propose  and  intend  to  carry  out  said  resolution  and  release  the 
deeds  of  trust  therein  referred  to,  notwithstanding  the  shares 
of  such  borrowing  members  have  not  earned  the  full  face  or 
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maturity  value  thereof.  The  petition  further  alleges  that  the 
shares  of  such  borrowing  members  ^*  have  only  earned,  and 
consequently  are  only  worth,  the  sum  of  one  hundred  and  forty- 
one  dollars  and  fourteen  cents  per  share,  and  that  if  the  deeds 
of  trust  given  by  such  borrowing  members  are  released  and  their 
lotes  canceled,  then  such  borrowing  shareholders  would  receive 
upon  their  shares  fifty-eight  dollars  and  eighty-six  cents  per 
share  in  excess  of  their  actual  value,  thereby  causing  a  resulting 
loss  to  the  association  in  the  amoimt  of  such  excess,  which  loss 
would  fall  upon  and  be  borne  wholly  by  the  plaintiff  and  other 
free  shareholders  similarly  situated;  and  that  the  contemplated 
act  of  the  directors  is  an  unjust  and  unwarranted  discrimina- 
tion in  favor  of  such  borrowing  shareholders,  and  against  the 
rights  of  the  free  and  unborrowed  stockholders,  and  violative 
of  the  rights  of  mutuality  between  the  respective  members  of 
said  association. 

It  is  further  alleged  that  all  of  the  deeds  of  trust  sought  to 
be  released  contain  clauses  providing  that  the  same  shall  be 
released  at  the  end  of  one  hundred  months,  providing  the  dues, 
interest,  and  penalties  thereon  shall  have  been  paid  for  the 
full  period  of  one  hundred  months,  which  provisions,  it  is 
claimed,  is  ultra  vires  and  void,  and  in  violation  of  the  principles 
of  mutuality  between  members,  and  in  violation  of  the  statutes 
of  this  state  governing  building  and  loan  associations;  and  that 
the  directors  had  no  power  to  make  such  contracts  with  its  bor- 
rowing stockholders;  and  that  there  was  no  by-law  of  said  asso- 
ciation authorizing  the  making  of  such  contracts;  and  that  in 
causing  such  provisions  to  be  inserted  in  the  deeds  of  trust  in 
question  the  directors  acted  beyond  the  scope  of  their  authority, 
to  the  injury  and  prejudice  of  the  plaintiff  and  other  nonborrow- 
ing  members  of  the  association. 

The  petition  prays  that  the  defendants  be  enjoined  and  re- 
strained from  carrying  out  the  provisions  of  said  resolution 
and  releasing  the  deeds  of  trust  and  other  obligations  of  such 
borrowing  stockholders  until  their  shares  of  stock  shall  have 
reached  their  full  face  or  maturity  value,  notwithstanding  *** 
their  deeds  of  trust  provide  that  their  shares  of  stock  shall  be 
deemed  to  have  matured  at  the  end  of  one  hundred  months. 

After  admitting  that  the  shares  of  stock  pledged  by  the  bor- 
rowing members  had  not  reached  their  full  face  value  at  the  ex- 
piration of  the  one  hundred  month  period,  the  answer,  among 
other  things,  avers,  in  substance,  that  if  said  contracts  were 
beyond  the  power  of  the  association  to  make,  then  and  in  that 
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caae  the  contract,  made  and  entered  into  as  aforesaid,  would, 
under  the  statute,  be  usurious  and  subject  the  association  to  a 
greater  loss  than  to  carry  out  the  same  according  to  their  terms. 

It  was  further  averred  that  if  the  association  is  enjoined  from 
releasing  the  deeds  of  trust  in  question  that  it  will  be  compelled 
to  defend  a  greater  number  of  suits  in  different  circuit  courts  in 
this  state  and  put  to  great  expense  and  cost  of  litigating  with  a 
large  number  of  borrowers  who  hold  like  definite  contracts. 

The  answer  further  avers  that  if  said  contracts  were  not  valid 
and  binding  upon  the  association,  then  the  loan  in  question  was 
usurious,  for  the  reason  that  the  by-laws  of  the  association  pro- 
vided that  the  accumulated  funds  of  the  association  should  be 
loaned  at  a  minimum  premium,  and  that  all  of  the  loans  or  ad- 
vancements in  question  were  made  in  pursuance  of  such  by-laws, 
and  that  during  the  entire  period  of  one  hundred  months  such 
boiTowers  had  paid  such  fixed  and  stated  premiums,  and,  if  the 
association  was  enjoined  from  carrying  out  its  contract  in  this 
regard,  the  association  would  be  compelled  to  account  to  such 
t)orrower8  for  the  entire  amount  of  interest,  premium,  and  dues 
paid  by  them  during  the  existence  of  their  loan,  which  amount 
would  greatly  exceed  the  amount  due  on  the  money  borrowed, 
and  the  association  compelled  to  pay  the  same,  thereby  sustain- 
ing much  heavier  losses  than  would  be  suffered  by  the  ***  free 
•shareholders  if  the  officers  of  the  association  were  permitted  to 
carry  out  the  resolution.     The  reply  was  a  general  denial. 

The  deeds  of  trust  ordered  released  by  the  resolution  in  ques- 
tion were  executed  in  1890,  to  secure  loans  or  advancements  to 
the  several  borrowers  named  in  the  resolution.  These  advanced 
members  have  paid  their  monthly  dues,  interest,  and  premium 
for  the  full  period  of  one  hundred  months,  as  required  by  their 
contract,  but  their  shares  of  stock  have  not  yet  matured  or 
reached  their  full  face  value,  being  worth  only  one  hundred  and 
forty-one  dollars  and  fourteen  cents  per  share.  Consequently, 
if  the  resolution  is  carried  out  and  the  deeds  of  trust  released, 
there  will  be  a  resulting  loss  to  the  association  of  fifty-eight 
dollars  and  eighty-six  cents  on  each  remaining  share  of  stock 
therein,  which  must  be  borne  wholly  by  the  free  and  nonbor- 
rowin?  stockholders.  All  the  deeds  of  trust  covered  by  such 
resolution,  together  with  the  obligations  secured  thereby,  con- 
tain the  following  provision,  to  wit: 

**The  payment  of  said  monthly  sum  of dollars,  being 

the  monthly  dues,  interest,  and  premium  for  the  full  period 
of  said  one  hundred  months,  and  of  all  fines  and  penalties,  shall 
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entitle  each  of  said  shares  of  stock  to  redemption  by  said  asso- 
ciation at  the  par  value  of  two  hundred  dollars  each,  and  the 
said  shares  so  entitled  to  redemption  shall,  at  the  end  of  said 
hundred  months,  be  taken  and  canceled  by  said  association  in 
full  satisfaction  of  this  obligation  and  of  the  deeds  of  trust 
given  to  secure  the  same;  in  consideration  of  which  said  redemp- 
tion of  said  shares  of  stock,  and  the  satisfaction  of  this  obliga- 
tion and  said  deed  of  trust  at  said  end  of  one  hundred  months, 
we  do  hereby  waive  and  release  all  other  or  further  right,  in- 
terest, and  benefit  in  or  to  the  profits  and  earnings  of  said  asso- 
ciation, and  hereby  transfer  and  assign  the  same  to  said 
association." 

The  above  contract  appearing  in  the  deed  of  trust  is  the  basis 
of  defendant's  contention  that  the  deeds  of  trust  ***'*  should  be 
released  at  the  expiration  of  one  hundred  months,  regardless  of 
the  fact  that  the  stock  so  pledged  had  not  matured. 

The  plaintiff  is  a  nonborrowing  stockholder,  holding  twenty- 
five  shares  of  stock  in  the  association  of  the  par  value  of  two 
hundred  doUars  each,  having  subscribed  therefor  on  April  20, 
1894. 

The  borrowing  members,  mentioned  in  the  resolution  direct- 
ing a  release  of  their  several  deeds  of  trust,  having  paid  aU  their 
monthly  dues,  installments,  and  premiums  in  accordance  with 
the  terms  of  their  obligations  for  the  period  of  one  hundred 
months,  applied  to  the  association  for  a  release  of  their  deeds 
of  trust  and  the  cancellation  of  their  pledged  shares,  but  the 
association  refused  to  satisfy  and  cancel  same.  Thereupon 
seyeral  suits  by  borrowing  stockholders  were  instituted  against 
the  association  in  different  circuit  courts  throughout  the  state 
to  obtain  decrees  canceling  their  notes  and  deeds  of  trust.  Cer- 
tain of  said  cases  having  been  decided  adversely  to  the  associa- 
tion, the  resolution  adverted  to  was  passed  by  the  board  of 
directors  of  the  association,  but,  before  it  had  been  complied 
with  by  the  officers  of  the  association,  this  action  was  com- 
menced to  enjoin  defendants  from  carrying  out  the  provisions 
of  the  resolution  and  to  restrain  the  directors  from  entering 
satisfaction  of  such  deeds  of  trust  at  the  end  of  the  one  hun- 
dredth month. 

The  evidence  shows  that  the  shares  of  stock  pledged  by  the 
borrowing  members,  whose  deeds  of  trust  are  sought  to  be  re- 
leased, have  not  matured,  but,  on  the  contrary,  are  only  worth 
one  hundred  and  forty-one  dollars  and  fourteen  cents  per  share. 
It  further  appears  that  it  is  utterly  impossible  to  carry  out  the 
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agreement  to  mature  these  shares  in  one  hundred  months,  and 
also  to  mature  the  shares  of  plaintiff  and  other  free  shareholders- 
containing  a  similar  provision  as  to  the  time  of  maturity. 

The  plaintiff  contends  that  the  special  clause  contained  in 
the  note  and  deeds  of  trust  under  consideration,  providing  for 
a  release  thereof  at  the  expiration  of  a  period  of  one  ****  hun- 
dred months  from  their  date,  regardless  of  the  maturity  of  the 
stock,  is  ultra  vires  and  void,  and  in  violation  of  the  statutes  of 
this  state  governing  building  and  loan  associations,  and  that 
such  clause  is  violative  of  the  principle  of  mutuality  between  the 
stockholders  contemplated  by  the  statute,  and  beyond  the  power 
of  the  association. 

These  contentions  raise  the  question  whether  the  statute  of 
Missouri  governing  building  and  loan  associations,  and  the  by- 
laws of  the  association  passed  in  conformity  therewith,  must  be 
treated  as  forming  a  necessary  part  of  the  contract,  and  th& 
borrowers'  obligations  made  to  conform  therewith,  or  whether 
the  acceptance  of  the  borrowers'  notes  and  deeds  of  trust  con- 
taining the  special  clause  in  question  is  binding  upon  the  as- 
sociation, regardless  of  its  earnings,  especially  where,  as  is  this 
case,  these  provisions  cannot  be  carried  out  without  entailing 
a  loss  of  fifty-eight  dollars  and  eighty-six  cents  upon  the  free 
and  nonborrowing  shareholders.  In  other  words,  whether  the 
contracts  as  written  should  prevail,  or  whether  the  statute  then 
in  force  should  be  so  read  into  the  contract  as  to  prevail  over  ita* 
language. 

Section  2812  of  the  Eevised  Statutes  of  1889,  in  regard  to 
building  and  loan  associations,  provides  that  the  directors  of  the 
associations  shall  hold  stated  meetings  at  which  such  sums  of 
money  as  may  be  determined  shall  be  offered  for  loan  to  all  the 
members  in  open  meeting.  The  shareholder  who  shall  bid  the 
highest  for  the  preference  or  priority  of  the  loan  shall  be  en- 
titled to  receive  the  loan,  whose  amount  shall  not  exceed  the 
number  of  shares  of  stock  held  by  such  shareholder  multiplied 
by  the  par  value  thereof.  Good  and  ample  security  shall  be 
given  by  the  borrower  to  secure  the  monthly  payments  con- 
tracted to  be  made  by  him. 

Section  2813  provides  that  a  borrower  may  repay  a  loan  at 
any  time.  In  case  of  the  repayment  of  the  loan  before  the  ex- 
piration of  the  one  hundredth  month  after  the  orsranization  of 
the  corporation,  there  shall  be  refunded  to  such  •"•  boirower 
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one  per  cent  of  the  premium  paid  for  every  month  of  said  hun- 
■dred  months  then  unexpired. 

Section  3,  article  1,  of  the  by-laws  of  the  association  provides 
■as  follows:  "Upon  each  and  every  share  of  stock  there  shall  be 
paid  as  follows,  viz.,  upon  shares  of  two  hundred  dollars  each 
the  sum  of  one  dollar  per  month,  and  upon  shares  of  one  hun- 
dred dollars  each  the  sum  of  fifty  cents  per  month,  and  upon 
shares  of  four  hundred  dollars  each  the  sum  of  two  dollars  per 
month,  as  dues  until  the  dissolution  of  the  association  or  the 
maturity  of  the  series  in  which  said  stock  shall  be  issued." 

By  section  3,  article  2,  it  is  provided  that  at  each  monthly 
meeting  of  the  association  the  funds  on  hand  shall  be  offered 
for  loan,  and  the  shareholder  who  bids  the  highest  premium 
per  share  for  the  preference  or  priority  of  the  loan  shall  be  en- 
titled to  receive  the  par  value  of  the  stock,  less  the  amount  of 
eaid  premium. 

Section  5,  article  2  of  the  by-laws  provides  that  before  receiv- 
ing said  loan  the  borrower  shall  submit  a  full  description  of  the 
property  offered  as  security  for  the  same,  et  cetera,  and,  upon 
acceptance  of  such  security  by  the  board  of  directors,  shall  exe- 
cute his  note  for  the  par  value  of  said  stock  so  bid  off  or  re- 
deemed. 

By  section  6,  article  2,  of  the  by-laws,  it  is  provided  that  the 
condition  of  said  note  shall  require  the  payment  of  monthly 
dues  on  the  shares  so  redeemed,  and  the  monthly  payment  of 
interest  on  the  face  value  of  said  note  at  the  rate  of  seven  and 
two-twentieths  per  cent  per  annum.  And  section  7  provides 
that  a  deed  of  trust  shall  be  executed  on  the  borrower's  property 
to  secure  compliance  with  the  conditions  of  his  note,  and  also 
the  performance  of  all  obligations  imposed  upon  him  by  the 
rules  of  the  association. 

The  significance  of  the  statute  and  by-laws  referred  to  is  ap- 
parent. Neither  the  statute  nor  the  by-laws  authorize  the  fix- 
ing of  a  period  of  one  hundred  months  at  which  the  stock  shall 
reach  its  par  value.  At  best,  it  is  but  a  mere  **''  estimated 
period  within  which  the  stock  will  mature,  and  in  no  sense  of 
the  word  a  guaranty  that  the  shares  should  mature  within  that 
length  of  time,  and  is  applicable  only  in  determining  the 
amount  of  premium  to  be  returned  to  the  borrower  who  repays 
his  loan  before  the  expiration  of  the  one  hundredth  month  from 
date  of  loan.  Under  this  section,  if  the  borrower  repays  his 
loan  before  the  expiration  of  the  one  hundredth  month  he  re- 
ceives back  a  certain  per  cent   of   the  premium   paid.    It  was 
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never  contemplated  that  this  section  should  have  the  effect  of 
maturing  the  stock  at  the  expiration  of  one  hundred  months, 
regardless  of  the  earnings  of  the  association.  If  the  statute 
governing  building  and  loan  associations,  and  the  by-laws  passed 
in  conformity  therewith,  fixed  no  definite  or  arbitrary  period  at 
which  the  shares  shall  reach  their  par  or  maturity  value,  for 
a  greater  reason  the  association,  a  mere  creature  of  the  statute, 
cannot  fix  an  arbitrary  period  of  one  hundred  months  or  any 
other  time  within  which  the  shares  of  its  members  shall  reach 
maturity. 

The  law  governing  the  formation  of  building  and  loan 
associations  contemplates  a  scheme  for  paying  the  capital  stock 
in  installments,  so  long  as  such  periodical  payments,  taken  in 
connection  with  its  other  income  arising  from  fines,  dues,  inter- 
est, and  profits,  are  necessary  in  order  to  bring  the  stock  up  to 
par.  This  value  represents  the  amount  which  the  shares  are 
expected  to  be  worth,  when,  together  with  the  profits  upon  in- 
vestments, et  cetera,  it  has  accumulated  to  the  amount  contem- 
plated at  the  outset.  The  actual  value  of  the  share  may  be 
very  small  indeed  during  the  first  years  of  the  association's  ex- 
istence. But  the  par  value  is  fixed  from  the  beginning.  The 
association  may  be  said  to  have  accomplished  the  purpose  of  its 
organization  when,  by  the  periodical  payments  made  by  its 
members,  and  the  gains  therefrom,  each  member  has  paid  up  to 
the  amount  fixed  by  its  charter:  Endlich  on  Building  Associa- 
tions, 2d  ed.,  sec.  12. 

^^  It  is  a  well-settled  proposition  that  the  transaction  be- 
tween the  association  and  its  members  is  not  a  loan  in  a  direct 
sense  of  the  word,  but  only  a  prepayment  or  advancement  to 
the  shareholders  of  that  to  which  he  will  ultimately  be  entitled. 
When  a  borrower  pays  a  premium  on  account  of  an  advance- 
ment made  on  his  stock,  his  agreement  is  that  he  will,  at  the 
time  of  making  the  loan,  sell  to  the  association  his  prospective 
interest  therein  for  such  percentage,  less  the  par  or  paid-up 
value  of  his  stock  as  he  may  at  the  time  of  such  advancement 
agree  to  pay.  That  is  to  say,  he  sells  his  prospective  interest  to 
the  association  for  par  if  he  has  no  competitors,  but  if  there  are 
others  bidding  for  competition  with  him  for  preference  and 
priority,  then  he  sells  his  prospective  interest  for  such  a  sum  as 
he  is  forced  by  competition  to  deduct  therefrom.  The  transac- 
tion is  regarded  then  in  the  light  of  a  sale  by  the  borrower  to 
the  association  of  his  prospective  interest,  the  association  pny- 
ing  him,  at  a  time  when  he  needs  the  money,  the  amount  which 
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would  be  due  him  at  the  time  of  the  dissolution  of  the  associa- 
tion in  the  ordinary  course  of  business.  Endlich  on  Building 
Associations,  second  edition,  section  331,  in  speaking  of  the  ad- 
vancements of  the  association  to  its  borrowing  members,  thus 
states  the  rule:  "As  to  the  repayment  of  the  principal,  the  de- 
sign is  most  simple.  The  member,  bound  by  his  original  con- 
tract with  the  association  to  make  stated  periodical  payments 
of  fixed  amounts,  strengthens  his  undertaking,  to  the  greater' 
security  of  the  association  which  has  parted  with  its  funds  to 
him  ....  by  mortgaging  his  property  as  a  pledge  for  such  dis- 
charge to  the  end  of  the  society's  existence The  mem- 

ber,  mindful  of  the  impossibility  of  evasion,  continues  to  pay 
his  regular  dues.  These,  together  with  all  similar  payments 
made  by  the  other  members,  and  together  with  all  the  revenues 
from  whatever  sources  flowing  into  the  society's  coffers,  are 
added  to  the  common  treasury  and  again  made  the  means  of 
securing  new  profits,  until  the  ^**  period  arrives  when  the  as- 
sociation is  ready  to  wind  up.  The  shares,  his  own  interest  in 
the  society's  accumulations,  have  now  reached  their  contem- 
plated value.  But  the  borrower  has  anticipated  that  result,  and 
in  so  doing  has  given  the  association  the  right  to  make  itself 
whole,  to  reimburse  itself  not  only  for  what  it  has  given  him, 
but  also  for  what  he  has  agreed  to  add  to  that  amount  by  way 
of  premium  offered,  out  of  the  sum  standing  to  his  credit  as  a 
member  of  this  society.  That  sum  is  necessarily  the  amount  he 
has  received,  plus  the  premium  he  has  bid.  The  society  appro- 
priates this  and  the  principal  is  repaid." 

Again,  in  section  338,  the  same  author  says:  ''Whatever  is 
paid  by  the  borrower  by  Tvay  of  premium,  interest,  dues,  fines, 
et  cetera,  becomes  a  portion  of  the  common  fund,  and,  being 
reinvested,  adds  its  profits  to  the  great  bulk  in  which  he  has  a 
proportionate  interest;  and  these,  being  again  reinvested,  and 
BO  on  ad  infinitum,  continue  to  swell  the  assets  of  the  association 
until,  in  due  course  of  time,  distribution  can  be  made,  and  ad- 
vanced members  may  be  relieved  of  their  obligations.  Thus  the 
borrower  himself  profits  by  his  own  payments." 

The  question  as  to  the  rights  and  obligations  of  the  stock- 
holders and  the  association  has  received  much  consideration  of 
late  in  several  of  our  sister  states,  and  the  trend  of  the  more 
recent  decisions  is  that  any  contract  made  by  such  an  associa- 
tion in  contravention  of  the  statute  and  its  by-laws  is  ultra  vires 
and  void. 


Dec.  1898.]     Bertche  r.  Equitable  Loan  etc.  Assn.  681 

All  members  must  participate  equally  in  the  profits  and  bear 
the  losses,  if  any,  in  the  same  proportion.  This  is  the  funda- 
mental law  of  building  and  loan  associations  organized  under 
the  different  statutes  throughout  the  Union.  The  provisions 
in  the  borrower's  notes  and  deeds  of  trust  sought  to  be  released, 
to  the  effect  that  the  shares  of  stock  pledged  to  secure  their 
payment  shall  reach  their  full  par  value  at  the  end  of  one  hun- 
dred months,  and  the  securities  canceled  and  satisfied  regardless 
of  the  earnings  of  the  association,  '*®  is  clearly  subversive  of 
the  legislative  scheme  governing  building  and  loan  associations 
and  contrary  to  the  clear  letter  and  spirit  of  our  statutes.  The 
plan  which  seems  to  have  been  adopted  by  the  association  in 
respect  to  the  loans  in  question  is  glaringly  prejudicial  to  the 
nonborrowing  members,  and  its  enforcement  will  work  a  great 
injustice  and  hardship.  Besides,  it  would  be  inequitable  and 
unfair.  The  rights  of  the  borrowers  must  be  determined  from 
the  standpoint  of  their  relation  to  the  nonborrowing  stock- 
holders. The  former  voluntarily  applied  to  and  became  mem- 
bers of  the  association,  and  the  by-laws  not  repugnant  to  the 
statute  are  binding  upon  them  as  well  as  upon  the  other 
members  of  the  association.  One  who  becomes  a  member  of  an 
association  becomes  chargeable  with  the  knowledge  of  the  pro- 
visions of  its  charter  and  by-laws,  and  is  bound  by  them.  He 
cannot  be  ignorant  of  them,  nor  can  he  refuse  obedience  to 
them,  unless,  indeed,  they  are  illegal,  or  require  the  performance 
of  acts  which  the  law  forbids.  By-laws  not  illegal,  and  not  re- 
quiring the  performance  of  acts  contrary  to  law,  must,  there- 
fore, be  deemed  binding  upon  all  persons  who  become  members: 
1  Beach  on  Private  Corporations,  sec.  321;  Endlich  on  Building 
Associations,  sec.  271;  Mechanics'  etc.  Assn.  v.  VierlLng,  66  111. 
App.  621.  The  provisions  of  the  by-laws,  as  already  seen,  pro- 
vide for  the  payment  of  dues,  interest,  et  cetera,  by  stockholders 
until  such  time  as  their  shares  shall  mature  and  the  stock  be 
worth  its  full  par  value.  And  if  the  borrowers  did  not  read  the 
by-laws  it  was  their  fault. 

The  association,  being  organized  under  a  mutual  plan,  must 
treat  all  of  its  members  equally,  and  any  contract  whereby  one 
stockholder  obtains  greater  share  of  profits  than  another  would 
be  violative  of  the  principle  of  mutuality  between  the  stock- 
holders. The  plainest  principles  of  justice  and  honesty  clearly 
forbid  that  one  class  of  stockholders  equally  meritorious  should 
be  compelled  to  suffer  ***  that  others  may  profit  thereby.  In 
the  last  reported  case  to  which  we  have  been  cited  on  the  sub- 
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ject — King  v.  International  etc.  Union,  170  111.  135 — the  court 
there  holds  that  a  huilding  and  loan  association,  organized  and 
based  on  the  mutual  plan,  requiring  subscription  to  its  capital 
stock  to  be  made  in  periodical  pa^'ments,  which  should  continue 
until  the  payments,  together  with  the  earnings  of  the  associa- 
tion should  equal  the  full  face  value  of  the  shares,  has  no  author- 
ity to  issue  a  certificate  of  stock  wherein  it  agrees  to  pay  the 
subscriber  the  full  face  value  of  each  share  at  the  end  of  six 
yjears,  on  payment  of  seventy-five  per  cent  per  month  on  each 
share  during  said  period.  In  the  case  of  Wierman  v.  Inter- 
national etc.  Union,  67  111.  App.  550,  the  appellate  court  of 
Illinois  held  that  a  building  and  loan  association  is  a  mutual 
company,  and  bound  to  treat  its  members  equally,  and  any  con- 
tract made  by  such  association  in  contravention  of  such  mutual- 
ity is  ultra  vires  and  void.  To  the  same  effect  is  Baltimore  etc. 
Assn.  V.  Powhatan  Imp.  Co.,  87   Md.  69. 

The  same  conclusion  was  reached  by  this  court  in  bank  in  the 
recent  case  of  Fisher  v.  Patton,  134  Mo.  32.  In  that  case 
Fisher,  a  stockholder,  sought  to  enjoin  the  directors  of  the 
Richmond  Building  and  Loan  Association  from  releasing  cer- 
tain deeds  of  trust  given  by  borrowing  members  to  secure  ad- 
vancements made  on  their  shares  of  stock,  and  from  releasing 
other  securities  held  by  the  association,  and  to  prevent  the  asso- 
ciation from  discontinuing  the  collection  of  its  interest,  dues, 
and  penalties  from  the  stockholders  until  the  assets  of  the  as- 
sociation were  sufficient  to  enable  each  share  of  stock  to  be 
matured  by  obtaining  its  par  value  of  two  hundred  dollars.  The 
court  held  that  any  stockholder  could  maintain  a  suit  to  restrain 
the  directors  of  the  association  from  closing  out  a  series  of 
shares  before  its  maturity,  and  from  releasing  securities  of  bor- 
rowing members,  and  other  acts  ^^  tending  to  prevent  the 
stockholder's  shares  from  obtaining  their  full  par  value.  Build- 
ing and  loan  associations,  as  already  seen,  are  created  for  certain 
purposes,  and  there  is  an  implied  contract  with  its  members  that 
it  shall  not  divert  its  funds  or  powers  to  other  purposes.  Such 
diversion  would  be  violative  of  the  statute  under  which  it  was 
organized,  as  well  as  the  principles  of  mutuality  between  the 
members. 

In  the  case  of  Insurance  Co.  v.  Leslie,  47  Ohio  St.  409,  a 
question  of  relation  to  the  waiver  by  agreement  found  in  the 
policy  of  certain  statutory  provisions  was  considered.  Eef erring 
to  these  provisions,  the  supreme  court  of  Ohio  says:  "These 
eections  were  in  force  when  the  policy  in  suit  was  issued  and  en- 
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tered  into,  and  became  a  part  of  the  contract  of  insurance,  fixed 
the  measure  of  obligation  created  by  it  and  controlled  its  con- 
struction and  operation The  statute  rests  upon  consider- 
ations of  public  policy The  statute  cannot  be  treated  a» 

conferring  upon  tbe  insured  a  mere  personal  privilege  which  h& 
may  waive  or  qualify  by  agreement.  It  has  a  broader  scope. 
It  molds  the  obligations  of  the  contract  into  conformity  with  it» 
provisions,  and  establishes  the  rule  and  measure  of  the  insurer's 
liability.*'  To  the  same  effect  is  Havens  v.  Germania  Fire  Ins. 
Co.,  123  Mo.  416,  45  Am.  St.  Rep.  570;  Daggs  v.  Orient  Ins.  Co., 
136  Mo.  382,  58  Am.  St.  Bep.  638;  Seed  v.  Painter,  129  Mo. 
680. 

In  Wall  T.  Equitable  Life  Assur.  Soc,  32  Fed.  Eep.  273,  the 
question  arose  whether  the  statute  of  this  state  providing  that 
a  policy  of  insurance  should  be  nonforfeitable  after  two  annual 
premiums  had  been  paid  should  prevail  in  a  suit  on  a  policy 
(executed  in  this  state  while  this  statute  was  in  force)  which  by 
its  terms  required  the  payment  of  three  annual  premiums  before 
the  policy  became  nonforfeitable.  In  other  words,  the  question 
is  very  similar  to  the  one  raised  by  this  record,  that  is  to  say, 
whether  the  provisions  of  the  borrowers'  obligations  and  deeds 
of  trust  ***  should  prevail,  or  whether  the  statute  and  by-laws 
then  in  force  should  be  so  read  into  the  contracts  as  to  prevail 
over  the  special  clause  above  mentioned.  Mr.  Justice  Brewer, 
who  wrote  the  opinion,  said:  "It  was  evidently  intended  by  its 
(the  state's)  legislation  to  provide  a  fixed  and  absolute  rule  ap- 
plicable in  all  cases — absolute  and  universal,  because  if  it  ap- 
plied only  in  cases  in  which  the  policies  were  silent,  or  if  it 
could  be  waived  or  changed,  a  child  can  see  that  it  would  pro- 
tect only  so  far  as  the  insurance  companies  were  willing.  So, 
although  no  words  of  penalty  are  attached,  no  express  denial  of 
the  right  to  waive,  in  fact  no  words  of  negation  in  any  direction, 
yet  it  seems  to  me  fair  to  say  that  the  affirmative  language  of 
this  statute  discloses  a  public  policy  which  no  court  ought  to 
question  or  refuse  to  enforce.  The  legislature  has,  by  this 
language  declared  a  rule  in  respect  to  forfeitures  in  life  insur- 
ance policies;  it  has  thus  established  the  policy  which  it  be- 
lieves should  obtain  in  this  state,  and  it  is  my  duty  to  administer 
the  laws  of  this  state  in  the  spirit  in  which  they  were  enacted, 
and  to  uphold  both  their  letter  and  their  spirit." 

In  the  case  of  Latimer  v.  Equitable  etc.  Co.,  81  Fed.  Rep.  776, 
recently  decided  by  the  United  States  circuit  court  for  the 
western  district  of  Missouri,   the  question   arose   whether  the 
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statute  of  Missouri  permitting  a  member  to  withdraw  at  any 
time  was  to  be  treated  as  forming  a  necessary  part  of  the  con- 
tract, or  whether  the  acceptance  of  a  certificate  with  a  clause 
curtailing  the  right  of  withdrawal  to  a  period  of  less  than  one 
.hundred  months  from  its  date  is  binding  upon  a  stockholder, 
••and  the  court  held  that  the  statutory  right  of  ending  the  stock- 
liolder's  relation  to  the  association  by  withdrawal  was  a  funda- 
mental right  evidencing  a  public  policy  which  cannot  be  waived 
or  contracted  away  by  any  one  or  more  members  of  the  associa- 
tion, and  that  the  plaintiff  in  that  ^^*  case,  having  given  the 
requisite  notice,  was  entitled  to  recover  the  amount  paid  on  his 
stock,  notwithstanding  the  terms  of  his  certificate  postponing 
the  exercise  of  this  right  until  an  unexpired  term  of  one  hun- 
dred months  shall  have  elapsed.  It  seems  to  us  that  this  case 
is  exactly  in  point. 

The  question  here  was  not  involved  in  Sawyer  v.  Menominee 
«tc.  Assn.,  103  Mich.  228,  and  like  authorities  cited  by  defend- 
ants in  support  of  their  contention.  That  case  bears  little  or 
not  at  all  upon  the  question  here;  besides  it  was  decided  by  a 
divided  court.  In  that  case  the  secretary  of  the  association,  in 
setting  forth  the  advantage  to  be  gained  by  a  borrower,  among 
other  things  represented  that  such  borrower  could  pay  a  loan  at 
any  time,  at  the  end  of  any  quarter,  and  could  seltle  on  the 
hasis  of  the  loans  being  canceled  in  eight  years,  and  at  one- 
eighth  thereof  each  year,  taking  the  actual  money  loaned  as  the 
^asis,  and,  so  far  as  settlement  was  concerned,  disregard  the 
premium  for  the  loan.  The  secretary  explained  that  the  asso- 
ciation could  do  this  because  of  the  advantages  it  had  in  com- 
pounding interest  monthly  and  receiving  interest  on  install- 
ments and  premiums,  and  that  the  right  to  settle  on  this  basis 
was  guaranteed  by  the  by-laws.  Whatever  may  be  the  justifi- 
cation of  the  Michigan  court  for  its  treatment  of  the  question 
"the  rule  announced  in  that  case  has  no  application  to  the  altered 
facts  presented  by  this  record.  Here  there  was  no  representa- 
i;ion  of  facts  fraudulent  or  otherwise,  while  in  that  case  the 
secretary  went  further  than  merely  expressing  his  opinion  as  to 
the  outcome  of  the  loan  under  the  by-laws  of  the  association  as  a 
result  of  its  financial  operations,  and  made  the  distinct  represen- 
tation, on  which  the  borrower  acted,  that  the  premium  bid  for 
the  loan  might  be  disregarded  by  the  borrower  in  liquidating  his 
indebtedness. 

In  the  light  of  the  foregoing  authorities,  we  think  that  the 
provisions  of  the  notes  and  deeds  of  trust  in  question  ^<*^  are 
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in  contravention  of  the  chartered  powers  and  by-laws  of  the 
association,  and  subversive  of  both  the  letter  and  spirit  of  the 
legislative  scheme  governing  building  and  loan  associations  in 
this  state,  and  beyond  the  powers  of  the  board  of  directors. 

No  question  as  to  the  usurious  character  of  the  loan  under 
consideration  properly  arises  in  this  case,  as  appellants  con- 
tend, but  if  it  did,  and  was  for  determination,  but  one  conclusion 
could  be  reached  on  the  facts  disclosed  by  the  records  herein. 
Notwithstanding  the  positive  allegations  in  defendant's  answer, 
"that  in  the  by-laws  of  the  association  it  was  provided  that  the 
accumulated  funds  of  the  association  should  be  loaned  at  a  fixed 
minimum  premium,  and  that  all  the  loans  or  advancements  in 
question  were  made  in  pursuance  of  said  by-law,"  the  secretary 
of  the  association,  when  testifying  at  the  trial  in  this  case,  says 
that  each  and  every  loan  made  by  the  association  to  its  borrowing 
members  was  upon  competitive  bidding  in  open  meetings,  and 
that  the  by-laws  of  the  association  provide  and  require  all  bids 
for  money  to  be  so  made.  A  copy  of  the  by-laws  to  that  effect 
was  also  offered  and  read  in  evidence.  The  facts,  as  disclosed  by 
this  record,  show  conclusively  that  the  loans  to  the  borrowing 
members  was  not  usurious. 

It  follows  from  what  has  been  said  that  the  judgment  of  the 
circuit  court  Should  be  affirmed. 

Gantt,  C.  J.,  Burgess,  Williams,  and  Marshall,  JJ.,  concur. 
Brace,  J.,  not  sitting. 


BUILDING  AND  LOAN  ASSOCIATIONS.— THE  NATURE  OP 
THE  TRANS.\CTIONS  between  building  and  loan  associations  and 
their  members  is  by  some  courts  deemed  to  be  a  loan,  and  by  others 
a  dealing  with  partnership  funds:  Monographic  note  to  Robertson  v. 
Homestead  Assn..  69  Am.  Dec.  1(K);  Meroney  v.  Atlanta  Bldg.  etc. 
As.sn..  llfi  N.  C.  8S2.  47  Am.  St.  Rep.  841. 

BUILDING  AND  LOAN  ASSOCIATIONS— RIGHTS  OP  MEM- 
BERS.— The  members  of  a  building  and  loan  association  are  equally 
entitled  to  share  in  its  gains;  and  it  would  seem  to  be  a  consequence 
that  each  member  is  under  an  obligation  to  contrii)ute  his  share 
of  its  necessary  losses  and  expenses:  Monographic  note  to  Robert- 
son v.  Homestead  Assn.,  G9  Am.  Dec.  154. 

BUILDING  AND  LOAN  ASSOCIATIONS— POWERS.— The  gen- 
eral rule  that  corporations  may  make  any  contract  fairly  within 
the  purposes  and  objects  of  their  incorporation,  except  where  pro- 
hibited by  their  charters  or  by  other  statutes,  applies  to  building 
and  loan  corporations;  as  also  does  the  converse  of  this  rule,  that 
contracts  of  a  corporation  which  are  not  within  any  of  the  powers 
expressly  or  impliedly  conferred  upon  it  are  ultra  vires:  Mono- 
graphic note  to  Robertson  v.  Homestead  Assn.,  69  Am.  Dec  167. 
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[147  MI880UBI,  617,] 

JUDICIAL  SALES— TITLE  OF  PURCHASER— LAND  NOT 
OWNED  BY  JUDGMENT  CREDITOR.— Where  two  people  enter 
Into  a  verbal  agreement  that  one  of  them  will  furnish  the  purchase 
price  of  certain  land,  and  that  the  other  will  attend  to  the  purchase 
of  the  land  In  consideration  of  receiving  one-half  of  the  profits 
which  may  later  accrue  from  a  resale  of  the  land,  and  the  land  is 
BO  purchased,  the  second  party  taking  a  deed  in  his  own  name,  and 
later,  by  two  separate  conveyances,  transferring  to  the  first  party 
first  one  and  then  the  other  undivided  half  of  the  land,  the  second 
party  at  no  time  has  an  interest  in  the  land  subject  to  seizure  and 
sale  under  execution.  A  sale  of  an  undivided  half  of  the  land, 
under  a  judgment  rendered  against  the  second  party  subsequent  to 
his  conveyance  of  the  second  undivided  half,  and  decreed  in  disre- 
gard of  such  conveyance,  passes  nothing  to  a  purchaser  thereat. 

C.  W.  Hamlin,  for  the  appellant. 
.    George  Pepperdine,  for  the  respondent. 

«i»  BURGESS,  J.  This  is  a  suit  in  equity  to  have  set  aside 
a  warranty  deed  from  defendant  Meighan  to  his  codefendant 
Mrs.  Lizzie  D.  Nunn,  dated  on  the  fourth  day  of  December, 
1893,  for  an  undivided  one-half  of  a  tract  of  land  in  Greene 
county,  and  to  have  the  title  thereto  vested  in  plaintifE. 

Some  time  prior  to  the  fourth  day  of  October,  1891,  the  de- 
fendants entered  into  a  verbal  agreement,  by  the  terms  of  which 
Mrs.  Nunn  was  to  furnish  the  money  to  purchase  eighty  acres 
of  land  thereafter,  to  be  sold  at  administrator's  sale  in  said 
county,  and  if  purchased  under  this  arrangement  it  was  again 
to  be  sold,  and  after  reimbursing  her  with  the  amount  of  the 
purchase  money,  interest,  taxes,  and  cost,  whatever  balance  there 
was,  if  any,  was  to  be  divided  equally  between  them. 

The  land  was  sold  at  an  administrator's  sale  on  the  fourth 
day  of  October,  1891,  when  Meighan  became  the  purchaser  at 
the  sum  of  four  hundred  dollars,  and  received  the  administra- 
tor's deed  therefor,  by  which  the  land  was  conveyed  to  him. 
The  purchase  money  was  furnished  by  Mrs.  Nunn, 

On  October  14,  1891,  Meighan  conveyed  to  Mrs,  Nunn  an 
undivided  half  interest  in  the  land,  and  on  the  fourth  day  of 
December,  1893,  he  conveyed  the  other  undivided  half  inter- 
est to  her.  It  is  this  last  deed  which  is  sought  to  be  set  aside 
upon  the  alleged  ground  that  it  was  made  without  considera- 
tion, ^®  and  in  fraud  of  the  creditors  of  Meighan.  No  con- 
sideration passed  for  the  deed. 
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On  December  5,  1893,  one  day  after  Meighan  had  executed 
the  last  deed,  plaintiff  obtained  judgment  in  the  circuit  court 
of  Greene  county  against  him  upon  which  an  execution  was 
duly  issued,  levied  upon,  and  all  the  interest  of  Meighan  in  the 
land  in  question  sold,  at  which  sale  plaintiff  became  the  pur- 
chaser of  the  land  and  received  the  sheriff's  deed  therefor. 

The  court  found  for  the  plaintiff,  and  that  the  property  was 
originally  purchased  jointly  by  Meighan  and  Mrs.  Nunn. 
That  Mrs.  Nunn  had  furnished  the  purchase  money.  That 
Perkins  was  entitled  to  Meighan's  part,  an  undivided  one-half 
interest  after  Mrs.  Nunn  had  been  reimbursed  with  four  hun- 
dred dollars  and  interest,  and  decreed  a  sale,  and  out  of  the  pro- 
ceeds of  such  sale,  after  the  payment  of  costs  and  the  payment 
to  Mrs.  Nunn  of  the  four  hundred  dollars  and  interest  thereon, 
the  balance  should  be  divided  equally  between  Perkins  and  Mrs. 
Nunn.  After  unsuccessful  motion  by  Mrs.  Nunn  for  a  new  trial 
she  appeals. 

The  facts  disclosed  by  the  record  in  this  case  do  not,  we 
think,  justify  the  judgment  and  decree  of  the  trial  court,  and 
for  these  reasons:  In  the  first  place,  according  to  the  testi- 
mony of  Mrs.  Nunn,  Meighan  never  had  any  interest  in  the 
land.  He  never  paid  a  dollar  of  the  purchase  money;  she  so 
stated  in  so  many  words,  and  her  statements  were  not  in  any 
manner  contradicted.  It  is  true  that  she  testified  that  Meighan 
came  to  her  house  and  told  her  that  he  knew  where  a  piece  of 
property  could  be  bought  in  if  he  could  raise  the  money,  that 
he  could  make  some  money  out  of  it,  that  he  asked  her  if  she 
thought  she  could  raise  the  money,  and  that  she  told  him  she 
thought  she  could.  That  he  then  said  if  she  could  raise  the 
money,  after  the  expenses  were  all  paid,  the  interest,  taxes,  and 
all  that,  they  could  sell  it  and  divide  the  profits;  but  there  is 
nothing  in  these  statements  or  in  the  evidence  which  will  justify 
the  conclusion  that  he  was  to  own  one-half  interest  ®*^  in  the 
land,  especially  in  the  face  of  the  fact  that  she  furnished  all  of 
the  purchase  money.  The  fact  that  he  purchased  the  land  and 
took  a  deed  thereto  in  his  own  name,  and  recently  thereafter 
deeded  to  her  an  undivided  one-half,  and  shortly  before  the  in- 
stitution of  this  suit  the  other,  does  not  overcome  the  positive 
testimony  of  Mrs.  Nunn  that  he  had  no  interest  in  the  land. 
Besides,  she  testified  that  she  did  not  know  why  he  took  the  deed 
in  his  own  name,  and  there  was  no  evidence  tending  to  show 
that  it  was  by  her  consent.  The  evidence,  we  think,  clearly 
shows  that  Meighan  had  no  interest  in  the  land:  that  he  was 
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only  to  have  one-half  of  the  profits  arising  from  its  sale  after 
deducting  the  purchase  money,  interest,  taxes  and  costs;  and, 
having  no  interest  in  the  land,  nothing  passed  to  plaintiff  by 
reason  of  his  purchase  and  sheriff's  deed. 

In  the  second  place,  even  if  Meighan  owned  an  undivided  half 
interest  in  the  land,  and  plaintiff  acquired  it  at  a  sheriff's  sale, 
he  would  first  be  compelled  to  have  the  deed  from  Meighan  to 
Mrs.  Nunn  set  aside,  before  he  could  recover  in  ejectment,  and 
there  is  no  count  in  ejectment  in  the  petition. 

The  most  that  plaintiff  was  entitled  to  under  the  petition, 
even  if  entitled  to  any  relief  at  all,  was  to  have  the  deed  set 
aside  because  voluntary  and  fraudulent  as  against  creditors. 
But  upon  no  view  of  the  case  was  the  decree  rendered  warranted 
by  the  pleadings  and  the  evidence. 

The  judgment  is  reversed. 

Gantt,  P.  J.,  and  Sherwood,  J.,  concur. 


JUDICIAL  SALES.— TRUST  INTERESTS  were  not  subject  to 
execution  at  common  law:  Cnase  v.  York  County  Sav.  Bank,  89  Tex. 
316,  59  Am,  St.  Rep.  48.  Trust  property  Is  not  subject  to  execution 
under  a  personal  judgement  recovered  agamst  a  trustee:  Bostick  v. 
Kelzer,  4  J.  J.  Marsh.  597,  20  Am.  Dec.  237.  A  naked  legal  title, 
held  in  trust,  cannot  be  sold  on  execution  at  law:  Baker  v.  Copen- 
barger,  15  IlL  103,  68  Am.  Dec.  600. 
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[148  MiasoTJEI,  167.] 

HOMICIDE— INDICTMENT.— A  MOTION  TO  QUASH  an  In- 
dictment for  murder  Is  properly  denied,  where  it  charges  every  fact 
essential  to  a  good  indictment  for  that  crime,  and  is  in  the  most  ap- 
proved form. 

TRIAL.— A  CONTINUANCE  TO  PROCURE  WITNESSES  IS 
PROPERLY  REFUSED  where  little  or  no  diligence  has  been  ex- 
hibited in  getting  them. 

HOMICIDE— INSTRUCTIONS— INFIDELITY— JEALOUSY. 
In  a  murder  case,  where  the  defendant  is  charged  with  having 
killed  his  wife,  it  Is  proper  to  Instruct,  on  behalf  of  the  prosecution, 
that,  if  he  killed  her  because  she  was  unfaithful  to  her  marriage 
vows,  or  killed  her  because  of  his  jealousy,  he  is  guilty  of  murder 
in  the  first  degree. 

WITNESSES— IMPEACHMENT— STATEMENT.— Upon  the 
trial  of  a  defendant  for  murdering  his  wife,  where  his  mother  has 
testified  that  he  w^ould  not  kill  his  wife  because  he  loved  her  so, 
and  denied  that  she  told  another  witness,  Immediately  after  the  kill- 
ing, and  In  the  presence  of  the  dying  woman,  that  the  defendant 
had  said  that  "if  he  ever  saw  Mag  again  he  would  kill  her,  and  die 
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or  go  to  the  pen,  and  now  he  has  made  his  word  good,"  It  Is  proper 
to  ask  such  other  witness,  for  the  purpose  of  impeachment,  whether 
the  defendant's  mother  had  made  such  statement,  because,  if  she 
did,  she  Icnew  that  the  defendant  had  threatened  to  kiil  bis  wife. 

TRIAL— QUALIFICATIONS  OF  JURORS— RESIDENCE.— 
If  a  juror  is  an  old  resident  of  the  state,  is  a  citizen  of  the  county, 
has  resided  therein  and  voted  at  a  late  election,  and  has  expressed 
an  intention  of  voting  tlierein  again  at  the  next  general  election,  he 
is  a  resident  of  the  county. 

TRIAI^CRIMINAL  CASES— POLLING  JURY.— The  trial 
court,  in  a  criminal  case,  is  not  bound  to  poll  the  jury,  of  its  own 
motion,  without  a  demand  therefor  by  the  defendant  or  his  counsel. 

Albert  De  Eeign,  for  the  appellant. 

Edward  C.  Crow,  attorney  general,  and  Sam  B.  JefEries,  aA- 
sifitant  attorney  general,  for  the  state. 

*''®  GANTT,  P.  J.  The  defendant,  a  negro  man,  was  con- 
victed in  the  circuit  court  of  Scott  county,  of  murder  in  the 
first  degree,  and  appeals  from  the  sentence. 

The  defendant  and  his  wife,  Mag  Burns,  resided  with  the 
defendant's  mother  in  the  town  of  Commerce,  in  Scott  county. 
They  had  been  married  about  two  years.  The  evidence  shows 
defendant  had  maltreated  his  wife  and  she  had  left  him  several 
days  prior  to  the  24th  of  July,  1897. 

On  the  morning  of  that  day,  the  wife  called  upon  the  con- 
stable, Mr.  Watson,  and  requested  him  to  go  with  her  to  her 
husband's  home  to  get  her  clothing,  saying  she  was  afraid  to  go 
by  herself,  that  he  would  kill  her.  The  constable  accompanied 
her.  The  defendant  was  not  at  home  when  they  first  went  to 
the  house. 

The  constable  asked  defendant's  mother  to  give  the  wife  her 
clothing,  but  she  refused.  While  they  were  talking  in  the  yard 
in  front  of  the  house,  defendant  returned,  and  the  constable 
told  defendant  what  they  wanted.  He  replied  "all  right,** 
passed  into  the  house  and  soon  emerged  with  a  double-barrel 
*''*  shotgun  in  his  hands  and  opened  fire,  first  shooting  the  con- 
stable, and,  as  his  wife  ran,  he  shot  her  in  the  back,  the  load 
going  entirely  through  her  body.  The  constable  managed  to 
get  back  to  the  marshal's  office,  and  sent  him  to  arrest  defend- 
ant. The  defendant's  wife  died  almost  instantly  in  the  garden 
of  the  lot  on  which  she  was  shot. 

At  the  October  term,  1897,  the  grand  jury  returned  the  fol- 
lowing indictment:  **The  grand  jurors  for  the  state  of  Missouri, 
duly  impaneled,  charged,  and  sworn  to  inquire  within  and  for 
the  body  of  Scott  county,  Missouri,  upon  their  oaths  present 
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and  charge  that  one  Will  Burns,  at  the  county  of  Scott,  and 
fitate  of  Missouri,  on  the  twenty-fourth  day  of  July,  A.  D.  1897, 
in  and  upon  one  Mag  Burns,  then  and  there  being,  feloniously, 
willfully,  premeditatedly,  deliberately,  on  purpose,  and  of  his 
malice  aforethought,  did  make  an  assault,  and  with  a  dangerous 
and  deadly  weapon,  to  wit,  a  shotgun  loaded  then  and  there 
with  powder  and  leaden  balls,  which  he,  the  said  "Will  Burns, 
in  his  hands  then  and  there  had  and  held  at  and  against  her, 
the  said  Mag  Burns,  then  and  there  feloniously,  willfully,  pre- 
meditatedly, deliberately,  on  purpose,  and  of  his  malice  afore- 
thought, did  shoot  off  and  discharge,  and  with  the  shotgun 
aforesaid  and  the  leaden  balls  aforesaid,  then  and  there  feloni- 
ously, willfully,  premeditatedly,  deliberately,  on  purpose,  and  of 
his  malice  aforethought,  did  shoot,  strike,  and  penetrate  and 
wound  her,  the  said  Mag  Burns,  in  and  about  a  vital  part  of  the 
body  of  her,  the  said  Mag  Burns,  to  wit,  in  the  back  part  of  the 
body  of  her,  the  said  Mag  Burns,  giving  to  her,  the  said  Mag 
Burns,  at  the  said  county  of  Scott,  and  state  of  Missouri,  on 
the  said  twenty-fourth  day  of  July,  1897,  with  the  dangerous 
and  deadly  weapon,  to  wit,  the  shotgun  aforesaid,  and  the  pow- 
der and  leaden  balls  aforesaid,  in  and  upon  the  back  part  of 
the  body  of  her,  the  said  Mag  Burns,  one  mortal  wound,  of  the 
width  of  about  one  inch,  and  of  the  depth  of  about  three  ^'^* 
inches,  of  which  said  mortal  wound  she,  the  said  ^Mag  Burns, 
at  the  county  of  Scott,  and  state  of  Missouri,  on  the  said  twenty- 
fourth  day  of  July,  1897,  then  and  there  of  the  mortal  wound 
aforesaid  instantly  died;  and  so  the  grand  jurors  aforesaid  do 
say  that  he,  the  said  Will  Burns,  her,  the  said  Mag  Burns,  in 
the  manner  and  by  the  means  aforesaid,  feloniously,  willfully, 
premeditatedly,  deliberately,  on  purpose,  and  of  his  malice  afore- 
thought, at  the  said  county  of  Scott,  and  state  of  Missouri,  on 
the  said  twenty-fourth  day  of  July,  A.  D.  1897,  did  kill  and 
murder  against  the  peace  and  dignity  of  the  state." 

The  court,  on  application  of  defendant,  appointed  counsel  to 
defend  him.  The  cause  was  continued  on  application  of  defend- 
ant to  the  April  terra,  1898.  At  the  April  term,  a  motion  to 
quash  the  indictment  was  filed,  heard,  and  overruled. 

Another  application  for  continuance  was  filed,  on  account  of 
an  absent  witness,  one  Snow,  whose  residence  was  alleged  to  be 
in  Charleston,  Mississippi  county,  but  at  the  time  absent  in 
Paducah,  Kentucky.  This  motion  was  likewise  overruled,  and 
thereupon  defendant  was  arraigned  and  pleaded  not  guilty.  A 
jury  was  impaneled,  the  evidence  heard,  and  a  verdict  of  guilty 
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of  murder  in  the  first  degree,  as  charged  in  the  indictment,  ren- 
dered. 

1.  The  motion  to  quash  was  properly  denied.  The  indict- 
ment charged  CYcry  fact  essential  to  a  good  indictment  for  mur- 
der. 

The  objection  that  it  fails  to  charge  a  deliberate,  premedi- 
tated, felonious  killing  is  without  foundation.  It  is  in  the  most 
approved  form  and  follows  long-established  precedents:  State  v. 
SneU,  78  Mo.  240;  State  v.  Steeley,  65  Mo.  218,  27  Am.  Rep. 
271;  State  v.  Green,  111  Mo.  585;  State  v.  Kindred,  148  Mo. 
270;  3  Chitty's  Criminal  Law,  752;  Wharton's  Precedents,  117a, 
117b. 

2.  Neither  can  we  convict  the  circuit  court  of  error  in  re- 
fusing a  continuance  at  the  April  term.  It  was  a  matter 
^'^^  largely  in  its  discretion,  and  little  or  no  diligence  was  ex- 
hibited in  the  attempt  to  get  the  witness  Snow. 

3.  The  court  instructed  on  murder  in  the  first  and  second 
degrees,  and  no  exception  was  taken  to  the  failure  of  the  court 
to  instruct  upon  any  other  grade. 

The  instructions,  in  fact,  covered  every  phase  of  the  case,  and 
were  very  liberal  to  defendant.  There  was  really  no  substantial 
evidence  which  justified  the  instruction  given  in  behalf  of  de- 
fendant on  the  plea  of  insanity. 

The  objection  to  the  state's  instruction  that  if  defendant 
killed  his  wife  because  she  was  unfaithful  to  her  marriage  vows, 
or  killed  her  because  of  his  jealousy,  he  was  guilty  of  murder  in 
the  first  degree,  is  without  merit.  There  was  ample  evidence 
that  this  was  the  reason  he  killed  her.  This  identical  instruc- 
tion was  approved  by  this  court  in  State  v.  Anderson,  98  Mo. 
473,  474;  State  v.  France,  76  Mo.  681;  State  v.  Holme,  54  Mo. 
153;  2  Bishop's  New  Criminal  Law,  sec.  708;  State  v.  Sawyer, 
35  Ind.  80. 

4.  The  objection  to  the  impeaching  evidence  of  Clara 
Hunter  was  properly  overruled.  Defendant's  mother  was  a  wit- 
ness and  had  testified  to  going  into  the  house  immediately  upon 
defendant's  return  home  and  shutting  the  doors,  and  saying  she 
was  going  to  take  care  of  no  one;  that  she  didn't  know  what  he 
would  do;  that  she  had  warned  Watson  and  defendant's  wife  to 
go  away,  and  that  she  had  asked  her  son.  What  ii  the  matter 
with  you,  are  you  crazy,  or  what  is  the  matter? 

The  inference  is  inevitable  that  she  anticipated  the  tragedy 
from  what  had  occurred  between  herself  and  defendant.  She 
was  asked  if  she  didn't  tell  Clara  Hunter  immediately  after  the 
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■hooting,  in  the  presence  of  the  dying  woman:  'That  is  just 
what  Will  said,  if  ever  he  saw  Mag  again  he  would  kill  her,  and 
die  or  go  to  the  pen,  and  now  he  has  made  his  word  good."  She 
denied  making  the  statement. 

*'''*  Clara  Hunter  was  a  witness,  and  she  was  asked  if  defend- 
ant's mother  made  this  statement  to  her  and  testified  that  she 
did.  It  was  competent  to  impeach  the  witness  as  to  this  state- 
ment. She  had  testified  defendant  would  not  kill  his  wife  he- 
cause  he  loved  her  so,  and,  if  she  made  the  statement  imputed 
to  her,  she  knew  he  had  threatened  to  kill  her,  and,  if  the  jury 
believe  the  impeaching  witness,  it  would  go  far  to  weaken  her 
other  testimony. 

6.  The  point  that  the  constable,  Watson,  assisted  the  sheriff 
in  his  duties  about  the  courthouse  after  having  testified  as  a 
witness  in  the  cause  is  wholly  without  merit.  He  did  not  select 
or  summon  any  juror,  and  had  no  connection  whatever  with  the 
jury. 

Equally  groundless  is  the  point  that  one  of  the  panel  of  jurors 
was  not  a  resident  of  the  county.  The  testimony  largely  pre- 
ponderated that  he  was  a  citizen  of  Scott  county,  had  resided 
at  Vanduser,  had  voted  at  the  spring  election  in  said  county, 
and  had  expressed  his  intention  to  vote  that  fall  at  the  general 
election  in  said  county;  that  he  was  an  old  resident  of  the  state. 

Counsel  has  the  merit  of  originality  in  assigning  as  error  the 
failure  of  the  court  to  poll  the  jury  of  its  own  motion  without 
a  demand  therefor  by  defendant  or  his  counsel. 

It  is  probably  the  first  time  in  the  history  of  jury  trials  in 
this  state  that  such  a  contention  has  arisen.  It  is  not  strange, 
however,  that  it  has  never  been  asserted  before,  for  the  reason 
that  there  is  no  merit  in  it. 

6.  Counsel  for  the  state  did  not  transcend  the  evidence  in 
alluding  to  the  impeaching  evidence  of  the  witness  Clara  Hun- 
ter. He  repeated  her  evidence  verbatim  in  commenting  upon 
the  evidence  of  defendant's  mother.  It  was  legitimate  for  that 
purpose,  and  was  employed  in  that  way  only. 

7.  Upon  the  merits,  the  testimony  establishes  murder  in  the 
first  degree.  It  is  another  case  of  wife  murder,  a  ^''^  class  of 
crimes  which  has  become  very  common.  We  have  been  called 
upon  to  consider  three  cases  at  this  call  of  the  docket,  in  which 
unoffending  and  helpless  women  have  been  shot  down  or 
butchered  without  the  slightest  provocation.  The  circum- 
stances surrounding  the  killing  are  pregnant  of  a  deliberate  and 
premeditated  purpose  on  the  part  of  the  prisoner  to  shoot  his 
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wife.  She  reckoned  well  when  she  declined  to  go  after  her 
clothing  without  the  protection  of  an  officer  of  the  law. 

She  understood  all  too  well  the  malignity  of  the  defendant'* 
nature.  The  cowardly  and  brutal  shot  in  the  back  of  the  flee- 
ing, unoffending  woman,  the  use  of  the  deadly  weapon,  the 
opportunity  to  brood  over  her  leaving  him,  the  preparation  of 
the  gun,  the  significant  conduct  of  his  mother  running  into  the 
house  and  closing  the  door  in  anticipation  of  the  shooting,  all 
combine  to  dissolve  every  doubt  that  the  crime  is  one  of  murder 
in  the  first  degree,  and  the  jury  properly  responded  to  their 
duty  in  so  finding. 

The  case  has  no  mitigating  circumstances  in  it,  and  as  there 
is  no  error  in  the  record,  the  judgment  of  the  circuit  court  is  in 
all  things  affirmed,  and  it  is  ordered  that  the  sentence  of  tha 
law  be  executed. 

Sherwood  and  Burgess,  JJ.,  concur. 

TRIAL— CONTINUANCE— ABSENCE  OP  WITNESSES.— To  pro^ 
cure  a  continnance  on  account  of  absent  witnesses  It  must  appear 
that  the  party  applying  has  not  been  guilty  of  any  laches  or  neglect 
in  trying  to  procure  them:  Note  to  State  v.  Williams,  63  Am.  St. 
Rep.  872. 

HOMICIDE— MURDER— ADULTERY— JEALOUSY.— It  Is  mur- 
der for  a  husband  to  kill  one  who  has  previously  committed  adultery 
with  his  wife,  and  who.  the  prisoner  believed  at  the  time  of  the  kill- 
inff,  was  accompanying  his  wife  for  the  purpose  of  committing  adul- 
tery: State  v.  Samuel,  3  Jones,  74,  64  Am.  Dec.  596,  and  note  showing 
that  every  homicide  prompted  merely  by  a  spirit  of  revenge,  or 
Jealousy,  la  murder. 

WITNESSES— IMPEACHMENT— CONTRADICTORY  STATE- 
MENTS.— A  witness  may  be  Impeached  by  showing  that  he  made 
statements  out  of  court  contradictory  to  his  evidence  as  a  witness: 
Notes  to  Consolidated  Ice-Machine  Co.  v.  Kelfer.  23  Am.  St  Rep. 
695;  Holmes  v.  State,  16  Am.  St.  Rep.  20;  Watklns  v.  State,  14  Am. 
St  Rep.  157;  Leahey  v.  Cass  Ave.  etc.  Ry.  Co.,  10  Am.  St  Bn>.  806; 
Qulnn  T.  New  York  etc.  R.  B.  Co.,  7  Am.  St  Rep.  288. 
AM.  St.  BV.,  You  LXXL— a 
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HOMICIDE  —  MURDER  —  SELF-DEFENSE  —  EXPRESS 
MALICE. — A  person  who  kills  another  in  self-defense  is  not  guilty 
Of  murder,  though  he  bore  express  malice  toward  the  deceased. 

HOMICIDE— SELF-DEFENSE— RIGHT  OF  ATTACK.— It  is 
■ot  generally  true  that  the  right  of  self-defense  does  not  imply  the 
right  of  attack.  A  person  about  to  be  attacked  is  not  bound  to  wait 
until  his  adversary  gets  "the  drop  on  him,"  or  "draws  a  bead  on 
him,"  before  he  takes  steps  to  defend  himself,  but  he  may  safely  act 
upon  appearances,  and  even  kill  his  assailant,  if  that  is  necessary 
to  avoid  great  bodily  harm  apprehended  by  the  slayer. 

HOMICIDE— KEEPING  OUT  OF  THE  WAY— SELB'-DB- 
FENSE. — A  person  who  expects  another  to  attack  him  is  not  bound 
to  keep  himself  out  of  the  way  of  being  assaulted,  and,  if  he  kills  his 
assailant  to  avoid  great  bodily  harm,  he  may  rely  upon  the  plea  ot 
self-defense. 

HOMICIDE  — MANSLAUGHTER  — RESISTING  A  TRES- 
PASS ON  PROPERTY,— A  person,  though  on  his  own  terra  flrma.  is 
not  justified  in  killing  another  because  the  latter  tears  down  his 
fence  or  carries  it  off,  but  if  the  killing  of  the  trespasser  is  done  in 
a  heat  of  passion,  engendered  by  such  acts,  it  is  nothing  more  than 
manslaughter  in  the  fourth  degree. 

HOMICIDE— MANSLAUGHTER— INSTRUCTIONS.— An  in- 
struction, in  a  murder  case,  that  the  defendant  was  not  justified  in 
shooting  the  deceased  because  the  latter  was  removing  the  former's 
fence,  is  erroneous  and  misleading,  because  it  does  not  go  far 
enough.  It  should  further  state  that  if  the  killing  was  done  in  hot 
blood,  engendered  in  the  defendant,  by  the  acts  of  the  deceased,  it 
would  be  only  manslaughter  in  the  fourth  degree. 

HOMICIDE  —  MANSLAUGHTER  —  SELF-DEFENSE  —IN- 
STRUCTIONS.— A  plea  of  the  defendant,  in  a  murder  case,  that  the 
killing  was  done  in  self-defense  does  not  deprive  him  of  his  right  to 
an  instruction  based  on  the  claim  that  the  killing  was  manslaughter 
in  the  fourth  degree. 

A.  H.  Livingston,  for  the  appellant. 

Edward  C.  Crow,  attorney  general,  and  Sam  B.  Jeffries,  as- 
•istant  attorney  general,  for  the  state. 

i»»  SHERWOOD,  J.  Indicted  for  murder  in  the  first  de- 
gree for  killing  one  R.  H.  Morgan  with  a  shotgun  on  the  17th 
of  April,  1896,  defendant,  being  put  upon  his  trial,  was  found 
guilty  of  the  second  degree  of  that  offense,  and  his  punishment 
assessed  at  fourteen  years  in  the  penitentiary. 

This  homicide  grows  out  of  a  disputed  line,  and  a  portion  of 
a  disputed  rock  fence,  which,  if  removed,  would  open  defend- 
ant's field  and  leave  it  uninclosed,  and,  besides,  would  admit  the 
water  from  the  hillside  to  sweep  over  defendant's  field.  A  lane 
running  north  and  south  divided  the  two  fences  of  defendant 
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and  of  Hammond,  that  of  defendant  lying  on  the  west  and  Ham- 
mond's on  the  east  of  that  lane  which,  at  its  north  end,  opened 
into  a  public  road  which  at  this  point  *^  ran  west  on  the  north 
side  of  defendant's  field.  The  north  end  of  the  lane  tennin- 
ated  at  the  foot  of  a  steep  hill,  which  was  the  watershed  of  that 
immediate  locality.  The  disputed  boundary  and  rock  lay  be- 
tween the  northeast  and  the  northwest  comers  of  the  respective 
fields.  Hammond  had  lived  on  his  farm  about  nineteen  years, 
and  had  never,  so  far  as  it  appears,  had  any  difEerence  or  diffi- 
culty with  his  vis-a-vis  neighbor. 

Defendant,  forty-five  years  of  age,  had  lived  on  his  farm 
some  fifteen  years,  in  the  county  some  thirty  years,  had  been 
constable  and  justice  of  the  peace  some  ten  or  twelve  years,  and 
bore  an  excellent  reputation  for  being  a  peaceable  and  law- 
abiding  citizen.  On  the  other  hand,  Morgan,  who  had  lived  on 
the  farm  of  Hammond,  his  stepfather,  for  about  the  space  of  a 
year  and  had  rented  it,  it  seems,  <or  the  year  1896,  had  the  repu- 
tation, as  some  of  the  testimony  tends  to  show,  of  being  of  a 
rash,  quarrelsome,  turbulent,  and  dangerous  disposition,  of 
which  defendant  was  informed  prior  to  the  fatal  occurrence, 
and  he  had  been  warned  by  some  of  his  neighbors  to  be  on  his 
guard  against  Morgan.  Indeed,  it  seems  Morgan  had  con- 
ceived a  strong  dislike  against  defendant,  and  had  made  serious 
threats  against  him,  and  of  these  threats  defendant  had  been 
told.  About  two  weeks  before  the  homicide,  Morgan  had 
gotten  into  an  altercation  with  defendant's  youngest  son;  had 
thrown  rocks  at  him,  and,  when  remonstrated  with  by  defendant 
on  that  occasion,  had  invited  defendant  out  of  his  field  in  order 
to  beat  him,  saying  to  the  latter  that  he  had  it  laid  up  for  him 
and  intended  to  do  him  up. 

Morgan  was  a  large  stout  man  weighing  one  hundred  and  " 
seventy-five  to  one  hundred  and  ninety  pounds,  and  was  about 
thirty-eight  years  old.  Defendant  had  been  prosecuted  for  ob- 
structing the  public  road  at  the  northeast  corner  of  his  field, 
and  was  convicted  of  that  offense.  On  termination  of  this  prose- 
cution, defendant,  under  the  direction  of  the  prosecuting  at- 
torney and  sheriff  as  to  where  his  fence  should  be  ****  erected, 
had  set  his  fence  back  on  his  line  as  it  was  ascertained  to  be  on 
the  trial  aforesaid,  and  he  built  this  portion  of  the  fence  of  rock 
in  order  to  prevent  his  field  from  being  flooded.  After  this 
building  of  his  fence  back  on  his  line,  defendant  was  repeatedly 
annoyed  by  Morgan  throwing  this  fence  down,  when  defendant 
would  rebuild  it.    This  process  of  rebuilding  had  just  been  com- 
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pleted  just  after  noon  of  the  day  of  the  homicide,  hy  defendant 
and  two  or  three  of  his  nearest  neighbors.  In  the  afternoon,  a 
passing  neighbor,  having  informed  Morgan,  who  was  at  work  in 
his  field  plowing,  of  the  fence  being  replaced,  he  immediately 
quit  his  work,  sent  his  team  around  by  the  bottom  road,  went 
by  his  house  for  his  ax  and  pistol,  and  with  Hammond,  his  step- 
father, and  Mrs.  Hammond,  his  mother,  he  went  to  where  the 
rock  wall  had  been  replaced,  taking  with  him  two  chains.  The 
others  of  the  family,  two  grown  women,  and  two  boys,  one 
twelve  years  and  the  other  younger,  all  went  to  what  was  termed 
the  "rock  pile,"  as  the  rock  wall  at  the  locus  in  quo  was  called. 
Arriving  there,  they  all  went  to  work  tearing  down  defendant's 
fence  and  placing  the  rock  thus  obtained  on  that  of  Hammond. 
Defendant  was  in  his  field  cutting  sprouts;  his  son  who  was  in 
the  field  also  and  plowing,  but  somewhat  nearer  to  the  rock  wall 
than  his  father,  saw  Morgan  and  called  his  father's  attention  to 
it,  whereupon  defendant,  looking  up,  saw  Morgan  coming  down 
the  hill  toward  the  rock  wall,  at  a  brisk  walk  or  run.  He  had 
on  his  arm  an  ax,  and  defendant  thought  he  saw  him  have  also 
a  pistol.  Behind  Morgan  were  his  stepfather  and  mother. 
Defendant  also  noticed  the  others  of  the  party  proceeding  to  the 
same  point  with  horses,  et  cetera.  Thinking  it  prudent  to  do  so, 
defendant  went  to  his  house  and  got  a  shotgun  and  returned  to 
the  field  and  went  toward  where  Morgan  and  the  others  were 
tearing  defendant's  fence  down,  and  when  defendant  got  within 
about  thirty  steps  of  him  where  they  were  tearing  the  fence 
down,  Morgan  said  to  him:  "Don't  come  any  closer."  Defend- 
ant told  him  to  go  *®*  away  and  not  to  disturb  his  fence,  when 
Morgan  replied  with  foul  and  abusive  language. 

Whether  defendant  had  his  gun  presented  at  Morgan  at  the 
•  time  or  not  is  the  subject  of  conflicting  evidence.  Some  of  the 
testimony  shows  it  was  thus  carried;  other  that  defendant 
merely  carried  it  in  his  hands,  and  other  still,  that  it  was  on 
his  shoulder.  After  testifying  as  above  stated,  with  regard  to 
what  Morgan  said  to  him,  defendant  continued:  "I  kept  insist- 
ing that  Morgan  get  away,  that  I  didn't  want  any  trouble  with 
him,  and  that  that  was  my  fence,  and  he  very  well  knew  the 
court  had  so  decided,  and  if  he  thought  it  wasn't  to  go  into 
court,  and  when  the  court  decided  it  was  his,  he  should  have  it, 
and  not  until  then.  He  kept  on  abusing  me,  and  then  he  had  a 
pistol,  the  first  I  saw  of  it  he  was  behind  the  wall  from  me,  and 
he  kind  o*  scooted  down  by  the  side  of  the  tree,  and  I  could 
just  see  the  pistol  and  a  little  side  of  his  face,  and  when  he  did 
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that  I  turned  and  walked  a  few  steps  right  around  toward  the 
lane;  I  was  out  from  the  lane  a  little  ways,  and  about  that  time 
his  mother  came  out  and  commenced  quarreling  at  me,  and  I 
said  to  the  old  lady,  'I  didn't  come  over  here  to  quarrel  with 
women,  it  would  look  better  if  you  were  at  the  house.'  I  told 
her  I  didn't  come  to  quarrel  with  the  old  lady,  and  it  would  look 
better  if  she  was  at  the  house,  and  I  happened  to  think  of  my- 
self again,  that  it  was,  perhaps,  done  to  draw  my  attention,  and 
when  I  noticed  Morgan  again  he  was  up  and  a  few  feet  from  the 
tree,  and  I  says  again  'Go  away  and  don't  tear  my  fence  down, 
and  don't  abuse  me  any  more.  I  mean  what  I  say.'  I  don't 
think  I  can  repeat  the  language  exactly  that  I  used,  and  he 
stooped  down  and  threw  some  rock  from  the  wall  and  whirled 
around  in  that  position  (indicating),  and  that  was  the  time  the 
gun,  I  guess,  fired  very  quickly.  I  was  a  southwest  direction 
from  Mr.  Morgan,  and  he  reached  over  just  in  this  position  and 
jerked  some  rock  on,  and  as  he  raised  up  he  threw  himself  in 
that  position,  and  I  thought  he  was  going  to  draw  his  pistol, 
then  I  *®*  fired.  I  thought  he  was  going  to  draw  his  pistol. 
He  was  not  over  four  or  five  feet  from  where  he  presented  the 
pistol  at  me." 

There  was  other  testimony  tending  to  show  that  defendant 
threatened  to  shoot  Morgan  in  case  he  did  not  quit  removing 
the  rock,  and  that  Morgan  had  his  team  attached  to  a  stone  and 
had  just  started  to  drive  the  team  off,  when  defendant  fired; 
that  the  exact  words  used  by  defendant  to  Morgan  at  that  mo- 
ment, were:  **Damn  you,  if  you  move  that  I  will  shoot  you,'* 
and  Morgan  answered:  '*You  kiss  my  a — ,  you  cowardly  son  of 

a  b ,"  and  started  his  team,  and  that  witness  did  not  see 

Morgan  have  a  pistol.  The  testimony  of  some  of  the  witnesses 
corroborates  that  of  defendant,  and  that  of  others  is  of  a  con- 
trary effect. 

The  above  statement  affords  a  sufficient  outline  of  the  evi- 
dence to  enable  the  law  to  be  correctly  applied  to  the  facts  thus 
recited.  Proper  instructions  were  given  on  the  questions  of 
murder  in  the  first  and  second  degrees,  and  they  followed  the 
usual  formula.  If  defendant  killed  Morgan  with  express  mal- 
ice, he  would  be  guilty  of  murder  in  the  first  degree,  but  this 
remark  is,  however,  to  be  qualified  by  this  observation,  that 
even  if  defendant  did  kill  Morgan  with  express  malice,  yet  if  he 
did  so  in  his  necessary  self-defense,  it  would  not  be  murder 
though  defendant  bore  express  malice:  State  y.  Bapp,  142  Mo. 
447,  448. 
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Relative  to  the  question  of  self-defense,  instruction  17  ex- 
hibits the  insignia  of  that  heresy  which  has  so  warped  "the  first 
law  of  nature"  in  this  state  that  the  original  commentator 
thereon  would  not  know  that  subject  were  he  to  encounter  it  in 
his  pathway.  In  the  first  place,  it  is  not  generally  true  that 
"the  right  of  self-defense  does  not  imply  the  right  of  attack." 
This  is  something  which  depends  upon  the  circumstances  of 
each  individual  case.  A  person  about  to  be  attacked  is  not 
hound  to  wait  until  his  adversary  gets  "the  drop  ***  on  him'* 
or  "draws  a  bead  on  him,"  to  use  familiar  but  significant  ex- 
pressions, before  he  takes  steps  to  prevent  those  occurrences 
from  taking  place. 

As  was  aptly  said  by  Wagner,  J.,  in  State  v.  Sloan,  47  Mo. 
612:  "When  a  person  apprehends  that  some  one  is  about  to  do 
him  great  bodily  harm,  and  there  is  reasonable  ground  for  be- 
lieving the  danger  imminent  that  such  design  will  be  accom- 
plished, he  may  safely  act  upon  appearances,  and  even  kill  the 
assailant  if  that  be  necessary  to  avoid  the  apprehended  danger; 
and  the  killing  will  be  justifiable,  although  it  may  afterward 
turn  out  that  the  appearances  were  false,  and  there  was,  in  fact, 
neither  design  to  do  him  serious  injury  nor  danger  that  it  would 
be  done.  He  must  decide  at  his  peril  upon  the  force  of  the  cir- 
cumstances in  which  he  is  placed,  for  that  is  a  matter  which  will 
be  subject  to  judicial  review.  But  he  will  not  act  at  his  peril 
of  making  that  guilt,  if  appearances  prove  false  which  would  be 
innocence  had  they  proved  true." 

Nor  is  it  true  that  a  party  who  expects  to  be  attacked  has  no 
right  "to  put  himself  in  the  way  of  being  assaulted,"  et  cetera. 
So  long  as  defendant  did  no  overt  act  toward  Morgan,  he  had  a 
perfect  right  to  go  where  he  would,  and  the  expectation  of  be- 
ing assaulted  cuts  no  figure  in  the  case:  State  v.  Evans,  124  Mo. 
410,  411. 

Besides,  defendant  was  on  his  own  terra  firma,  and,  being 
there,  had  the  right  to  repel  with  force  the  removal  of  his  fence, 
as  this  was  a  forcible  trespass,  and  an  invasion  of  his  property 
rights.  But  he  had  no  right  to  kill  Morgan  because  the  latter 
tore  down  his  fence,  or  carried  it  off,  and  his  act  in  killing  Mor- 
gan, unless  done  on  the  ground  of  self-defense,  was  not  justifi- 
able or  excusable,  but  still  it  was  not  murder  unless  done  with 
express  malice. 

On  this  subject  Hawkins  says:  "Neither  can  a  man  justify 
the  killing  another  in  defense  of  his  house  or  goods,  or  even  of 
his  person,  from  a  bare  private  trespass;  and  therefore  he  that 
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kills  another,  who  claiming  a  title  to  his  house,  ***  attempts  to 
enter  it  by  force,  and  shoots  at  it,  or  that  breaks  open  his  win- 
dows in  order  to  arrest  him,  or  that  persists  in  breaking  hig 
hedges  after  he  is  forbidden,  is  guilty  of  manslaughter":  1  Haw- 
kins' Pleas  of  the  Crown,  6th  ed.,  c.  28,  sec.  23,  p.  108. 

And  certainly  the  same  rule  would  apply  to  tearing  down  a 
rock  fence  as  would  apply  to  breaking  a  hedge.  Wharton  says: 
"We  may  here  repeat  that  it  is  murder  for  A  to  deliberately  kill 
B  for  merely  trespassing  on  A's  property,  A  at  the  time  know- 
ing that  only  a  mere  trespass  was  intended.  The  same  rule  ap- 
plies, mutatis  mutandis,  to  the  vindication  of  the  right  to  per- 
sonal property.  If  the  killing  of  the  trespasser  in  either  case 
take  place  in  the  passion  and  heat  of  blood,  the  killing  Is  man- 
slaughter, but,  unless  it  be  in  resisting  robbery,  it  is  not  justifi- 
able  On  the  other  hand,  when  the  defendant  was  not 

himself  the  aggressor,  but  was  defending  his  own  property  from 
an  assailant,  he  has  a  right  to  use  as  much  force  as  is  necessary 
to  prevent  its  forcible  illegal  removal,  or  his  exclusion  from  it* 
use.  It  is  true  that  when  the  wrong  is  slight,  or  can  be  other- 
wise prevented  or  redressed,  a  cool  and  deliberate  killing  of  a 
trespassser  is  murder.  But  the  question  is  mainly.  Is  an  essen- 
tial right  of  the  party  forcibly  assailed?  If  so,  he  is  entitled, 
in  the  absence  of  adequate  legal  remedy,  to  use  such  force  as  is 
necessary  to  repel  the  attack":  1  Wharton's  Criminal  Law,  9th 
ed.,  sees.  500,  501. 

These  remarks  of  the  learned  author  are  fully  supported  by 
the  case  of  People  v.  Dann,  53  Mich.  490,  51  Am.  Rep.  151.  In 
that  case,  an  attempt  was  made  to  seize  wheat,  in  the  defend- 
ant's custody;  he  resisted  the  attempted  seizure  and  emphasized 
that  resistance  with  a  loaded  pistol.  Being  convicted  of  an  as- 
sault with  intent  to  murder  Wilson,  who  attempted  to  seize  the 
wheat  and  who  also  had  a  pistol,  he  appealed  to  the  supreme 
court,  and  that  court  said:  "Defendant  was  the  owner  and  in 
possession  of  the  farm,  and  Mrs.  Layman  of  the  wheat,  and  he 
acted  for  her  in  caring  for  it,  and  he  ***  had  a  right  to  defend 
this  property  against  the  encroachments  by  Wilson,  and  use  so 
much  force  as  was  necessary  for  that  purpose.  It  needs  no  cita- 
tion of  authorities  to  maintain  this  elementary  principle  of  the 
law.  A  man  is  not  obliged  to  abandon  his  farm,  his  home,  or 
his  goods  to  a  trespasser  or    intruder    unless    he  voluntarily 

chooses  so  to  do It  further  appears  that,  having  this 

right  to  protect  the  property,  the  defendant,  while  in  his  ef- 
forts to  assert  and  maintain  it,  was  confronted  by  a  concealed 
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weapon  used  by  Wilson  against  him,  and  in  making  his  defense 
against  this  attack  used  his  own  pistol.  This  he  had  the  right 
to  do  if  he  feared,  and  had  good  cause  to  fear,  his  life  was  in 

<langer Upon  the  people's  own  showing  in  this  case,  had 

-death  resulted,  the  defendant  would  have  been  guilty  of  no 
more  than  manslaughter,  and,  under  all  the  circumstances,  a 
new  trial  would  be  unnecessary.  The  judgment  of  conviction 
must  be  reversed  and  the  respondent  discharged":  See,  also,  1 
"Wharton's  Criminal  Law,  sec.  100;  Commonwealth  v.  Kennard, 
8  Pick.  133;  Commonwealth  v.  Power,  7  Met.  596,  41  Am.  Dec. 
465;  Beard  v.  United  States,  158  U.  S.  550;  1  Hale's  Pleas  of 
the  Crown,  485,  486;  People  v.  Payne,  8  Cal.  341. 

Bishop,  when  speaking  of  cases  represented  by  Commonwealth 
V.  Drew,  4  Mass.  391,  says:  "The  doctrine  that  passion  excited 
by  trespass  to  property  can  never  reduce  the  killing  with  a 
deadly  weapon  to  manslaughter  is  too  hard  for  human  nature; 
and,  though  stated  many  times  in  the  books,  is  not  sufficiently 
founded  in  actual  adjudication  to  be  received  without  further 
-examination.  For  surely,  though  a  man  is  not  so  quickly  excited 
by  an  attack  on  his  property  as  on  his  person,  and  therefore  the 
two  cases  are  not  on  precisely  the  same  foundation,  yet,  since 
he  has  the  right  to  defend  his  property  by  all  means  short  of 
taking  human  life,  if  in  the  heat  of  passion  arising  in  a  lawful 
defense  he  seizes  a  deadly  weapon,  and  with  it  unfortunately 
kills  the  aggressor,  every  principle  which  in  other  cases  dictates 
the  reduction  of  the  crime  to  the  mitigated  ^^'^  form  requires 
the  same  in  this  case":  2  Bishop's  New  Criminal  Law,  note, 
sec.  706. 

From  these  premises  it  should  be  concluded  that  instructions 
15  and  23  given  of  the  court's  own  motion  were  erroneous. 
They  are  the  following:  "15.  Although  you  may  believe  from 
the  evidence  that  deceased  was  removing  a  stone  fence  belong- 
ing to  defendant  at  the  time  he  was  shot,  that  would  not  justify 
or  excuse  him"  (defendant).  "23.  The  defendant  had  a  right 
to  arm  himself  and  go  to  any  part  of  his  own  premises  and  for- 
bid trespass  thereon,  but,  as  before  instructed,  had  no  right  to 
«hoot  deceased  merely  for  removing  stone  defendant  claimed  to 
be  his  or  on  his  premises." 

The  error  in  these  instructions  consists  in  this:  That  they  do 
not  go  far  enough  and  are  therefore  to  that  extent  erroneous  and 
misleading.  Because  while  it  was  true  that  defendant  was  not 
excused  or  justified  in  shooting  Morgan  for  taking  away  stone 
which  inclosed  defendant's  field  or  which  belonged  to  defendant. 
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and  were  used  by  him  to  prevent  his  field  from  being  flooded, 
yet  it  was  also  true  that  if  hot  blood  was  engendered  in  defend- 
ant by  seeing  his  fence  or  wall  thus  removed,  he  was  not  guilty 
of  a  higher  grade  of  offense  than  manslaughter  in  the  fourth 
degree;  and  these  instructions  should  have  been  enlarged  bo  as 
to  embrace  that  point.  And  it  is  not  the  law  that  self-defense 
may  not  coexist  with  a  right  to  have  an  instruction  given,  based 
upon  manslaughter  in  the  fourth  degree. 
Therefore  judgment  reversed  and  cause  remanded. 

All  concur. 


HOMICIDE— SELF-DEFENSE  — RETREAT— RIGHT  OF  AT- 
TACK.— Where  a  person,  being  himself  without  fault,  reasouably  ap- 
prehends death  or  serious  bodily  harm  to  himself,  unless  he  kills  his 
assailant,  the  killing  is  justifiable:  Note  to  State  v.  Robertson,  «» 
Am.  St.  Rep.  395;  People  v.  Lewis,  117  Cal.  186,  59  Am.  St  Rep.  167; 
for  he  is  not,  in  such  a  case,  bound  to  retreat:  High  v.  State,  26  Tex. 
App.  545,  8  Am.  St.  488.  He  may  act  according  to  the  sur- 
rounding circumstances  as  they  appear  to  him,  though  it  may  turn 
out  that  they  are  deceptive,  and  that,  in  reality,  his  life  or  person 
was  in  no  danger  at  the  time:  Finder  v.  State,  27  Fla.  370.  26  Am. 
St.  Rop.  75;  Smith  v.  State,  59  Ark.  132.  43  Am.  St.  Rep.  20.  In 
most  jurisdictions,  however,  to  sustain  a  ploa  of  self-defense  in  case 
of  homicide,  there  must  be  shown  a  pressing  necessrtyj  real  or  ap- 
parent, to  protect  the  life  of  the  defendant,  or  his  person,  from  great 
bodily  harm.  He  must  not  be  the  aggressor,  and  he  must  retreat 
from  the  combat  if  there  is  a  mode  of  escape  consistent  with  his 
safety:  Notes  to  State  v.  Robertson,  69  Am.  St.  Rep.  394;  Sullivan  v. 
State,  48  Am.  St  Rep.  28. 

HOMICIDE  ON  ONES  OWN  PREMISES— RESISTING  TRES- 
PASS—RETREAT.— A  homicide  committed  in  defense  of  habita- 
tion, or  property,  against  one  who  manifestly  Intends  or  endeavors, 
by  violence  or  surprise,  to  commit  a  felony  on  either,  is  justifiable 
homicide:  Powell  v.  State,  101  Ga.  9,  65  Am.  St.  Kcp.  277;  but  the 
killing  of  a  person,  with  a  deadly  weapon,  while  he  is  merely  tres- 
passing upon  property,  is  murder:  Roberts  v.  State,  14  Mo.  138,  55 
Am.  Dec.  97;  Harrison  v.  State,  24  Ala.  07,  60  Am.  Dec.  450;  Mc- 
Daniel  v.  State,  8  Smedes  &  M.  401,  47  Am.  Doc.  93.  Compare 
Tifl"any  v.  Commonwealth,  121  Pa.  St.  1G5.  6  Am.  St  Rep.  775. 
A  person  attacked  in  his  own  domicile  is  not  bound  to  retreat  to 
avoid  killing  his  adversary:  Ivarr  v.  State.  100  Ala.  4,  46  Am.  St. 
Rep.  17.  So,  one  attacked  on  his  own  premises  is  not  obliged  to  re- 
treat but  may  stand  his  ground:  People  v.  Lewis,  117  Cal.  180,  5« 
Am.  St.  Rep.  167;  State  v.  Cushing,  14  Wash.  527,  53  Am.  St  Rep. 
883.    Compare  Lee  v.  State.  1)2  Ala.  15,  25  Am.  St  Rep.  17. 

HOMICIDE— HEAT  OF  PASSION— MANSLAUGHTER— TRES- 
PASS. — Sudden  provocation,  acted  on  in  the  heat  ot  passion  pro- 
duced thereby,  may  reduce  a  homicide  to  manslaughter:  Holmes  ▼. 
State,  88  Ala.  26,  16  Am.  St  Rep.  17;  note  to  High  v.  State,  8  Am. 
St  Rep.  497;  Anthony  v.  State,  Meigs,  265,  33  Am.  Dec.  143;  State 
V.  Roberts,  1  Hawks,  349,  9  Am.  Dec.  643.  But  trespass  Is  not  such 
a  provocation  as  entitles  one  to  use  a  deadly  weapon,  or  reduces  a 
killing  below  the  degree  of  murder:  Note  to  Tiffany  r.  Common- 
wealth, 6  Am.  St  Bep.  781. 
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SURETYSHIP— GRANTEE'S  ASSUMPTION  OP  MORT- 
GAGE DEBT— CREATION  OF  RELATION  OF  PRINCIPAL  AND 
SURETY. — When  a  grantee  accepts  a  deed  with  a  clause  reciting 
that  he  assumes  to  pay  a  debt  secured  by  mortgage  on  the  property 
so  conveyed  to  him,  he  becomes  directly  liable  to  the  holder  and 
owner  of  the  debt,  and  the  relation  of  principal  and  surety  there- 
after exists  between  the  grantee  and  the  mortgagor,  or  principal 
debtor, 

SURETYSHIP  — GRANTEE'S  ASSUMPTION  OF  MORT- 
GAGE  DEBT— DISCHARGE  OF  SURETY  BY  EXTENDING 
TIME  OF  PAYMENT— NOTICE— EFFECT  OF.— If  a  grantee  as- 
sumes the  payment  of  a  mortgage  debt  on  the  property  conveyed, 
thus  making  the  relation  of  the  grantee  and  grantor  or  mortgagor 
toward  the  mortgagee  that  of  principal  and  surety,  any  valid  agree- 
ment between  the  mortgagee,  where  he  has  notice  of  the  assumption 
of  the  debt,  and  the  grantee,  to  extend  the  time  of  payment,  without 
the  consent  of  the  surety  or  mortgagor,  will  discharge  the  latter,  and 
a  clause  in  the  deed,  reciting  that  the  grantee  assumes  to  pay  the 
debt,  is  notice  of  the  change  of  liability. 

SURETYSHIP— GRANTEE'S  ASSUMPTION  OP  MORT- 
GAGE DEBT— DISCHARGE  OF  SURETY  BY  EXTENDING 
TIME  OF  PAYMENT— WANT  OF  NOTICE— EFFECT  OF.— Al- 
though  a  grantee  assumes  the  payment  of  a  mortgage  debt  on  the 
property  conveyed,  thus  making  the  relation  of  the  grantee  and 
grantor  or  mortgagor  toward  the  mortgagee  that  of  principal  and 
surety,  an  extension  of  the  time  of  payment,  made  by  the  mort- 
gagee, does  not  discharge  the  mortgagor  from  his  liability  as  surety, 
where  there  is  no  recital  in  the  deed  of  such  assumption  of  the  debt, 
and  the  mortgagee  has  no  knowledge  or  notice  that  the  grantee 
agreed  to  assume  it. 

SURETYSHIP— GRANTEE'S  ASSUMPTION  OP  MORT- 
GAGE DEBT— DISCHARGE  OF  SURETY  BY  EXTENDING 
TIME  OF  PAYMENT— PLEADING.— If  a  grantee  has  assumed  the 
payment  of  a  mortgage  debt  on  the  property  conveyed,  thus  making 
the  grantee  a  principal,  and  the  grantor  or  mortgagor  a  surety,  with 
respect  to  the  mortgagee,  the  mortgagor,  to  secure  a  discharge  as 
surety,  by  reason  of  an  extension  of  time  of  payment  given  by  the 
holder  of  the  debt,  must  plead  the  assumption  of  the  debt  by  the 
grantee,  and  that  the  extension  was  made  by  the  mortgagee  with 
knowledge  of  the  fact  of  such  suretyship. 

TRIAL— OPENING  STATEMENTS— ADMISSIONS  PRE- 
CLUDING RECOVERY— PRACTICE.— When  counsel  in  their 
opening  statements,  declare  or  admit  facts  the  existence  of  which 
precludes  a  recovery  by  their  clients,  the  court  may  close  the  case 
at  once,  and  give  judgment  against  the  clients. 

INSTRUCTIONS  —  FACTS  ADMITTED  IN  OPENING 
STATEMENTS. — Instructions  may  be  shaped  In  accordance  with 
facts  conceded  or  admitted  oy  counsel  in  their  opening  statements. 

EVIDENCE— ADMISSIONS— OPENING  STATEMENTS.— A 
defendant  is  bound  by  his  counsel's  admission,  In  his  opening  state- 
ment, that  the  plaintifE  is  the  owner  of  the  note  on  which  suit  ia 
brought. 
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EVIDENCE.— A  CERTIFIED  COPY  OF  A  DEED  IS  ADMIS- 
SIBLE in  eyidence  upon  proof  of  the  loss  of  the  originaL 

Lathrop,  Morrow  and  Fox  &  Moore,  for  the  plaintiff  in  error. 

Teasdale,  Ingraham  &  Cowherd,  for  the  defendant  in  error. 

*®^  GANTT,  P.  J.  This  is  an  action  on  a  promissory  note 
for  one  thousand  dollars. 

The  cause  has  been  certified  to  this  court  by  the  Kansas  City 
court  of  appeals,  because  in  the  opinion  of  that  court  there  is 
a  conflict  between  its  opinion  and  a  prior  decision  of  the  St. 
Louis  court  of  appeals. 

****  The  action  was  against  Thomas  Conway  and  Bridget  T. 
Conway,  his  wife.  At  the  trial  plaintiff  dismissed  as  to  Mrs. 
Conway.  Plaintiff  recovered  a  verdict  and  judgment  in  the 
circuit  court,  hut  the  court,  on  a  motion  for  a  new  trial,  set 
aside  the  verdict  and  granted  a  new  trial,  and  this  is  assigned 
as  error. 

The  facts  are  as  follows:  In  1887  Thomas  Conway  was  the 
owner  of  certain  property  in  Kansas  City,  Missouri,  and  he,  to- 
gether with  his  wife,  executed  a  deed  of  trust  upon  said  prop- 
erty to  secure  the  payment  of  the  thousand  dollar  note  in  con- 
troversy. He  afterward  made  a  written  contract  of  sale  of  said 
property  with  one  Cobum,  the  consideration  being  fifteen  thou- 
sand dollars.  A  few  days  after  the  said  contract  was  signed, 
the  said  Cobum,  in  turn,  effected  a  sale  of  the  property  to  one 
W.  B.  Grimes,  and  the  contract  of  sale  was  transferred  to  Mr- 
Grimes,  and  deed  was  made  by  Thomas  Conway  and  wife  to  W. 
B.  Grimes,  in  which  no  mention  is  made  of  the  one  thousand 
dollar  note  in  controversy. 

It  is  claimed  by  the  defendants  that  the  contract  of  sale  be- 
tween defendant  Conway  and  Mr.  Cobum  recited  that  the 
grantee  assumed  and  agreed  to  pay  the  note  in  controversy.  In 
the  deed  from  Conway  to  Grimes  the  grantee  did  not  assume 
the  one  thousand  dollar  note  in  controversy.  The  evidence 
tended  to  show  that,  while  Mr.  Grimes  was  the  owner  of  the 
property  in  controversy,  he  secured  an  extension  of  the  note 
herein  sued  on,  by  paying  the  holder  of  said  note  the  sum  of 
twenty  dollars  commission. 

There  is  no  testimony  in  the  case  that  the  holder  of  the  note, 
at  the  time  the  extension  was  made,  knew,  or  had  reason  to  be- 
lieve, that  any  person  had  assumed  and  agreed  to  pay  the  debt 
in  controversy,  or  that  there  was  any  person  obligated  to  pay 
^id  debt  other  than  the  maker  of  the  note,  Mr.  Conway.    There 
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is  no  allegation  in  the  answer  that  the  holder  of  the  note,  at  the 
time  the  extension  was  made,  knew,  ^**^  or  had  reason  to  he- 
lieve,  that  anyone  except  Oonway  was  liable  upon  the  note  in 
controversy.  It  was  claimed  at  the  trial  that  the  maker  of  the 
note,  Mr.  Conway,  was  released  by  the  extension  of  the  note 
sued  upon,  made  at  the  time  when  Grimes  was  the  owner  of 
the  property.  This  proposition  is  denied  by  the  plaintiff,  and 
the  question  before  the  court  for  determination  is  whether,  un- 
der the  pleadings  in  this  case,  and  under  the  facts  as  developed 
at  the  trial  the  extension  of  the  note,  made  while  Grimes  was 
the  owner  of  the  property,  had  the  effect  of  releasing  the  de- 
fendant Conway  from  his  liability  thereon. 

Plaintiff  contends  under  the  undisputed  facts  in  the  case 
there  was  no  release  of  the  defendant  Conway,  and  that  he  re- 
mains liable  upon  the  note  sued  upon.  It  was  claimed  by  de- 
fendant that  the  plaintiff  did  not,  at  the  trial,  prove  the  owner- 
ship of  the  note  to  be  in  the  plaintiff.  Plaintiff  insists  that  the 
ownership  of  the  note  by  plaintiff  was  admitted  by  counsel  for 
defendant  and  was  a  conceded  fact  throughout  the  trial. 

1.  The  doctrine  that  when  mortgaged  property  is  sold  and 
the  vendee  assumes  the  payment  of  the  mortgaged  debt,  the 
mortgagor's  obligation  as  principal  debtor  is,  as  between  him 
and  such  vendee,  changed  to  that  of  surety,  as  asserted  by  de- 
fendant, is  not  controverted  by  plaintiff,  but  plaintiff  vigor- 
ously attacks  the  position  that  the  mortgagee  is  affected  by 
such  a  change  unless  he  consents  to  accept  the  vendee  as  his 
principal  debtor.  The  general  rule  of  law  is,  that  a  creditor 
cannot  be  compelled  to  accept  any  other  person  as  his  debtor, 
than  the  one  he  chooses. 

In  Shepherd  v.  May,  115  U.  S.  505,  the  supreme  court  of  the 
United  States  held  that  where  a  vendee  expressly  promised  to 
pay  the  mortgage  debt,  that  alone,  without  the  assent  of  the 
mortgagee,  did  not  change  the  mortgagor  into  *®*  a  surety 
merely:  Cucullu  v.  Hernandez,  103  TJ.  S.  105;  Eey  v.  Simpson, 
22  How.  341. 

That  court  reasserted  this  rule  in  Keller  v.  Ashford,  133  U. 
S.  625,  saying:  "Such  an  agreement  (sale  of  mortgaged  prem- 
ises and  assumption  of  debt  by  vendee)  does  not,  without  the 
mortgagee's  assent,  put  the  grantee  and  the  mortgagor  in  the 
relation  of  principal  and  surety  toward  the  mortgagee,  so  that 
the  latter,  by  giving  time  to  the  grantee,  may  discharge  the 
mortgagor." 

These  decisions  were  subsequently  explained  in  Union  Mutual 
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Life  Ins.  Co.  y.  Hanford,  143  U.  S.  187,  where  it  was  said  that 
it  is  the  settled  law  of  that  court  that  the  grantee  is  not  di- 
rectly liable  to  the  mortgagee  at  law  or  in  equity,  and  the  mort- 
gagee's only  remedy  was  by  bill  in  equity  in  the  right  of  the 
mortgagor  to  avail  himself  of  the  security.  It  was  further  held 
that  whether  the  remedy  of  the  mortgagee  against  the  grantee 
is  at  law  and  in  his  own  right,  or  in  equity  in  right  of  the  mort- 
gagor, must  be  determined  by  the  law  of  the  place  where  the 
suit  is  brought.  And  as  it  appeared  in  that  case  that  by  the  law 
of  Illinois,  where  that  case  originated,  as  in  other  states,  the 
mortgagee  might  sue  at  law  the  grantee  who,  by  absolute  con- 
veyance, assumes  the  mortgage  debt,  it  was  held  that  as  soon 
as  the  mortgagee  had  notice  of  the  agreement  of  the  grantee, 
the  grantee  became  directly  and  primarily  liable  to  the  mort- 
gagee and  the  relation  of  grantor  and  grantee  was  not  only 
changed  as  between  themselves,  but  as  to  the  mortgagee,  and 
thenceforth  that  of  principal  and  surety  existed  as  to  all  three, 
and  any  subsequent  agreement  of  the  mortgagee  with  the  ven- 
dee, without  the  assent  of  the  mortgagor,  extending  the  time 
of  payment,  discharged  the  grantor:  Calvo  v.  Davies,  73  N.  Y, 
211,  29  Am.  Rep.  130;  Bank  v.  Waterman,  134  111.  461. 

Tlie  law  is  settled  in  this  court  that  when  a  grantee  accepts 
a  deed  with  a  clause  reciting  that  he  assumes  to  pay  a  debt  se- 
cured by  mortgage  on  the  property  so  conveyed  ^^^  to  him,  he 
becomes  directly  liable  to  the  holder  and  owner  of  the  debt, 
and  that  the  relation  of  principal  and  surety  thereafter  exists 
between  the  grantee  and  the  mortgagor  or  original  debtor: 
Heim  v.  Vogel,  69  Mo.  629;  Fitzgerald  v.  Barker,  70  Mo.  685; 
Fitzgerald  v.  Barker,  85  Mo.  13;  Orrick  v.  Durham,  79  Mo. 
174. 

Any  valid  agreement  by  the  mortgagee,  with  notice  of  this 
assumption  of  the  debt,  with  the  grantee  to  extend  the  time  of 
payment  without  consent  of  the  mortgagor,  discharged  the  lat- 
ter: Wayman  v.  Jones,  58  Mo.  App.  313. 

So  that  the  decisions  of  this  court  are  entirely  in  harmony 
with  the  reasoning  of  the  supreme  court  of  the  United  States,  it 
being  conceded  by  that  court  that,  if  the  law  of  the  former  per- 
mits a  suit  at  law  by  the  mortgagee  against  the  grantee,  the  con- 
sequence must  follow  that  the  relation  becomes  one  of  princi- 
pal and  surety. 

But  in  all  the  cases  heretofore  decided  by  this  court  holding 
that  the  assumption  of  the  debt  by  the  vendee  or  grantee  con- 
stituted him  the  principal  debtor,  and  the  mortgagor  his  surety. 
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the  assumption  of  the  mortgage  has  been  a  clause  in  the  recorded 
deed  itself  whereby  notice  of  the  change  of  liability  was  con- 
veyed or  the  fact  of  notice  was  conceded.  Now,  in  this  case,  W. 
B.  Grimes,  the  grantee,  did  not  assume  this  note  in  suit  in  the 
deed  which  he  received,  and  there  is  no  evidence  that  the  holder 
of  this  note  had  any  knowledge  of  such  assumption.  As  the  as- 
sumption of  the  debt  produced  the  change  of  relation  between 
the  maker  of  the  note  and  the  grantee  to  that  of  principal  and 
surety,  and,  as  the  deed  contained  no  evidence  of  that  assump- 
tion, it  would  seem,  upon  well-settled  principles,  that  notice 
must  be  brought  home  to  the  holder  of  the  mortgage  note  be- 
fore he  can  be  charged  with  having  violated  the  right  of  the 
maker  of  the  note  as  a  surety  by  extending  the  time  of  pay- 
ment. 

We  hold  that,  under  the  facts  of  this  case,  it  was  essential 
that  defendant  should  have  pleaded  the  assumption  of  *®^  the 
debt  by  Grimes,  and  that  the  extension  was  made  with  a  knowl- 
edge of  the  fact  of  such  suretyship  on  the  part  of  the  holder  of 
the  note,  and  the  evidence  should  have  sustained  such  a  plea. 
The  authorities  amply  support  this  proposition:  Tharp  v. 
Parker,  86  Ind.  102;  Agnew  v.  Merritt,  10  Minn.  308;  Eoberts 
V.  Bane,  32  Tex.  385;  Kaighn  v.  Fuller,  14  N.  J.  Eq.  419. 

Brandt  on  Suretyship  and  Guaranty,  section  375,  tersely 
states  the  doctrine  thus:  ^*Where  the  fact  of  suretyship  does 
not  appear  from  the  obligation,  but  the  creditor,  when  he  grants 
an  "extension  of  time  to  the  principal,  knows  of  such  suretyship, 
the  surety  is  discharged  the  same  as  if  the  fact  of  suretyship 
appeared  from  the  obligation.  But  if  the  fact  of  suretyship 
does  not  appear  from  the  obligation,  and  the  creditor  does  not 
know  of  it  when  he  grants  the  extension,  the  surety  is  not  there- 
by discharged." 

2.  It  is  urged  now  by  defendant  that  there  was  no  proof  that 
plaintiff  was  the  owner  of  the  note.  There  was  a  written  in- 
dorsement on  the  note:  "Pay  0.  "W.  Pratt  or  order  without  re- 
course. Amelia  Steen."  Counsel  for  defendant  made  a  state- 
ment to  the  jury  at  the  commencement  of  the  trial.  Among 
other  things,  he  said  to  the  jury:  "It  is  true  that  this  action  has 
been  pending  some  time,  and  at  one  time  we  did  offer  to  pay 
this  money  to  Mr.  Pratt,  he  having  acquired  title  apparently  to 
this  note,  if  he  would  assign  it  to  us.  Of  course,  the  owner  of 
this  note  has  a  right  under  the  deed  of  trust  to  sell  out  this  lot 
which  secures  the  payment  of  the  note,  and  we  said  io  Mr. 
Pratt  shortly  after  he  brought  this  suit,  'Assign  that  note  to  us. 
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and  we  will  raise  the  money;  assign  the  note  to  us  and  we  will 
sell  out  that  property,  Mr.  Hyde's  property.'  They  said,  *No,  we 
will  not  do  that.*  '*  Now  this  was  not  a  statement  of  what  coun- 
sel expected  to  prove,  but  counsel  assured  the  jury  these  were 
facts. 

If  they  were,  then  there  was  an  unequivocal  admission  that 
Pratt,  the  plaintiff,  was  the  record  owner  of  the  *^  note  sued 
on,  or,  ?\  least,  the  note  had  been  assigned  to  him  for  collection, 
whereas  Hyde  was  the  real  owner.  If  counsel  is  to  be  bound  by 
these  statements  solemnly  made  in  the  presence  of  the  court, 
jury,  and  opposite  counsel,  his  objection  now  to  the  failure  of 
proof  of  right  to  sue  must  faU.  He  earnestly  insists  that  he  is 
not. 

Courts  are  warranted  in  acting  upon  the  admissions  of  coun- 
sel in  the  trial  of  a  cause.  They  are  officers  of  the  court,  and 
represent  their  clients,  and  their  admissions  thus  made  bind 
their  principals. 

It  has  been  ruled  again  and  again  that  where  counsel  in  their 
opening  statements  state  or  admit  facts,  the  existence  of  which 
precludes  a  recovery  by  their  clients,  the  courts  may  close  the 
case  at  once,  and  give  judgment  against  the  clients:  Oscanyan 
V.  Arms  Co.,  103  TJ.  S.  261;  Liverpool  etc.  S.  S.  Co.  v.  Emigra- 
tion Commrs.,  113  TI.  S.  37;  Butler  y.  National  Home,  144  TJ. 
S.  65;  Abbott's  Trial  Brief  (civil),  40;  Rice  on  Evidence,  128; 
Lindley  v.  Atchison  etc.  R.  R.  Co.,  47  Kan.  432. 

There  is  another  view  to  take  of  this  admission.  Where  a 
cause  is  so  conducted  that  the  court  and  counsel  may  rightly 
and  do  infer  that  certain  facts  are  conceded  or  admitted,  the 
court  may  so  treat  them  for  the  purpose  of  the  instructions. 

A  very  extreme  case  is  found  in  our  own  decisions:  Walsh  y. 
Missouri  Pac.  Ry.  Co.,  102  Mo.  588.  We  do  not  think  it  neces- 
sary to  go  as  far  as  that  decision  goes,  but  it  seems  to  us  that, 
taking  these  admissions  of  counsel  and  the  evidence,  it  can  be 
justly  assumed  that  the  legal  title  to  this  note  was  conceded  to 
be  in  plaintiff,  and  that  fact  cannot  now  be  controverted.  A 
written  indorsement  to  plaintiff  was  proved,  and  the  answer  it- 
self alleges  a  delivery  to  plaintiff.  Pratt,  the  plaintiff,  was  a 
witness,  and  no  effort  was  made  to  prove  by  him  that  he  was 
not  the  owner,  and  no  other  evidence  was  offered  to  impeach 
his  title  to  it.  Russ  y.  Wabash  etc.  Ry.  Co.,  112  Mo.''45,  doei 
not  militate  in  the  least  against  these  views. 

*****  The  proof  of  the  loss  of  the  original  deed  was  sufficient  to 
admit  the  certified  copy  and  no  error  occurred  in  that  respect. 
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Under  this  state  of  the  pleadings  and  the  evidence,  the  court 
instructed  the  jury  to  find  for  the  plaintiff  and  the  jury  so 
found.  Afterward,  the  court  granted  a  new  trial,  but  the  record 
nowhere  discloses  the  ground. 

Having  gone  patiently  through  the  w^hole  record,  and  found 
no  error  in  the  rulings  of  the  court  on  the  trial,  we  think  it 
erred  in  granting  a  new  trial,  and  its  judgment  is  reversed  with 
directions  to  enter  judgment  on  the  verdict  of  the  jury. 

Sherwood  and  Burgess,  JJ.,  concur. 

SURETYSHIP— GRANTEE'S  ASSUMPTION  OP  MORTGAGE 
DEBT. — A  gi-antee  who  covenants  with  the  grantor  to  pay  off  a 
mortgage  on  the  premises  becomes,  in  equity,  the  principal  debtor 
with  respect  to  the  mortgage  debt,  and  the  grantor  becomes  his 
surety:  Nelson  v.  Brown,  140  Mo.  580,  62  Am.  St.  Rep.  755,  and  note; 
Abell  V.  Coons,  7  Cal.  105,  68  Am.  Dec.  229;  Rice  v.  Sanders,  152 
Mass.  108,  23  Am.  St.  Rep.  804;  Merriam  v.  Miles,  54  Neb.  566,  69 
Am.  St.  Rep.  731.  Compare  Hicks  v.  Hamilton,  144  Mo.  495,  66  Am. 
St.  Rep.  431.  This  subject  is  discussed  in  the  extended  notes  to 
Klapworth  v.  Dressier.  78  Am,  Dec.  72-90;  Meech  v.  Ensign,  44  Am. 
Rep.  232.  But  this  relation  of  suretyship  does  not  exist  as  to  the 
mortgagee  unless  he  has  notice  of  the  agreement.  If,  however,  he 
has  such  notice,  though  he  may  treat  both  the  purchaser  and  the 
vendor  or  mortgagor  as  debtors,  and  enforce  the  liability  against 
either,  he  is  bound  to  recognize  the  condition  of  suretyship,  and  to 
respect  the  rights  of  the  surety  in  all  his  subsequent  dealings  with 
the  parties.  Hence,  an  extension,  by  the  mortgagee,  of  the  time  of 
payment  of  the  mortgage,  without  the  mortgagor's  consent,  releases 
the  grantor  from  personal  liability:  Nelson  v.  Brown,  140  Mo.  580,  62 
Am.  St.  Rep.  755,  and  note;  Merriam  v.  Miles,  54  Neb.  566,  69  Am. 
St.  Rep.  731. 

EVIDENCE.— A  CERTIFIED  COPY  OF  A  DEED  is  admissible 
In  evidence  where  the  original  is  lost  and  cannot  be  found,  or  where 
It  Is  not  In  the  power  of  the  party  offering  the  copy  to  produce  the 
original:  Mote  to  Kleimann  v.  Gieselmann,  35  Am.  St  Rep.  767. 
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BANKS  —  COLLECTIONS  —  PRINCIPAL  AND  AGENT-  - 
£)EBTOR  AND  CREDITOR.— When  a  note  or  draft  Is  sent  by  one 
Individual  or  bank  to  another  for  collection,  and  to  remit  the  pro- 
ceeds to  the  sender,  the  relation  of  principal  and  agent  Is  created, 
•and  not  that  of  debtor  and  creditor. 

BANKS— COLLECTIONS— DUTY  AS  TO— PAYMENT.— A» 
a  collecting  agent  It  is  the  duty  of  a  bank  which  receives  a  note  or 
draft  for  collection  to  present  it  for  payment,  and,  unless  otherwise 
specially  authorized,  to  receive  in  payment  nothing  but  money,  or 
that  which,  by  common  consent,  Is  considered  and  treated  as  money. 
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BANKS  —  COLLECTIONS  —  PROVISIONAL  CREDIT  ON 
BOOKS— CANCELLATION  THEREOF.— A  bank  which  receives  a- 
note  or  draft  for  collection  does  not  owe  the  amount  thereof  to  the 
Bender  until  collected,  and.  though  it  may  enter  a  credit  therefor  Id 
Its  books,  the  bank  may  treat  such  credit  as  provisional,  and  cancel 
It  if  the  paper  is  afterward  dishonored. 

ASSIGNMENT   FOR   BENEFIT  OF  CREDITORS— STATUS- 
OP  ASSIGNEE— FIDUCIARY   RELATION.— An  assignee  for  the 
benefit  of  creditors  takes  no  higher  or  better  right  to  the  assigned 
assets  than  his  assignor  possessed,  and,  if  the  assignor  stands  in  a. 
fiduciary  relation   to  the  assets,  that  relation  is  cast   upon  the  as-- 
slgnee. 

EQUITY— FOLLOWING  TRUST  FUNDS.— Equity  wiU  fol- 
low a  fund  through  any  number  of  transmutations,  and  preserve  it 
for  the  owner  so  long  as  It  can  be  identified. 

BANKS  —  INSOLVENCY— ASSIGNMENT  FOR  BENEFIT" 
OF  CREDITORS— TRUST  FUND  AS  A  PREFERRED  CLAIM.— 
The  general  assets  of  an  Insolvent  bank  having  been  enlarged  and 
increased  by  the  unlawful  conversion  of  a  trust  fund,  the  bailor  or 
cestui  que  trust  is  entitled  pro  tanto  to  have  the  amount  of  the  con- 
verted fund  declared  and  enforced  as  a  preferred  demand  against 
the  assigned  estate  of  the  bank  over  the  claims  of  general  creditors.. 

BANKS— INSOLVENCY— RIGHTS  OF  GENERAL  CREDIT- 
ORS—TRUST FUND.— The  creditors  of  an  insolvent  banking  corpo- 
ration are  entitled  to  subject  its  estate  to  their  demands,  but  jus- 
tice and  equity  give  them  no  right  to  appropriate  the  estate  of  an- 
other, which  it  holds  in  trust 

BANKS— INSOLVENCY— INCREASE  OP  ASSETS— WHAT 
IS  NOT. — When  courts  speak  of  assets  being  increased  by  the  recep- 
tion of  a  trust  fund,  they  mean  actual  assets.  The  mere  canceling 
of  a  liability  to  one  debtor  and  the  transfexTing  of  it  to  another,  on 
the  same  books  of  an  insolvent  bank,  is  not  an  actual  increase  of^ 
assets. 

BANKS  — INSOLVENCY— COLLECTIONS  ARE  NOT  A^ 
TRUST  FUND,  WHEN— PREFERENCE  DENIED.— If  one  bank 
sends  drafts  to  another  bank  for  collection,  which  is  made  by  charg- 
ing the  accounts  of  depositors  against  whom  the  drafts  are  drawn, 
with  their  consent  and  remitting  its  own  draft  which  is  not  paid, 
the  sending  bank,  upon  the  insolvency  of  the  collecting  bank,  is  not 
entitled  to  be  preferred  over  other  creditors,  for  the  assets  of  the 
collecting  bank  have  not  been  augmented  or  increased  Dy  the  collec- 
tion items,  tliough  its  liability  to  depositors  has  been  decreased  to 
the  amount  of  the  drafts  by  the  method  of  collection  adopted. 

Leslie  Orear,  A.  F.  Rector,  and  Robert  M.  Reynolds,  for  the 
appellant. 

Lathrop,  Morrow,  Fox  &  Moore,  for  the  respondent. 

■•*  QANTT,  P.  J.  This  cause  was  heard  and  decided  by  the 
circuit  court  of  Saline  county,  on  the  following  agreed  state- 
ment of  facts: 

**It  is  hereby  stipulated  and  agreed  by  and  between  the  par- 
ties hereto  that  the  facts  in  this  case  are  as  follows,  and  that 
this  agreed  statement  may  be  read  as  evidence  in  this  caae.    It 
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is  admitted  that  from  and  after  the  twelfth  day  of  December, 
1894,  and  for  some  time  prior  thereto,  the  Midland  National 
Bank  was  and  is  now  a  banking  corporation,  duly  organized  un- 
-der  the  laws  of  the  United  States  with  reference  ^^^  to  national 
■banks,  and  doing  a  general  banking  business  at  Kansas  City, 
Missouri.  That  on  December  12,  1894,  the  Midland  National 
Bank  sent  collection  items  to  the  Slater  Savings  Bank  of  Slater, 
Missouri,  with  instructions  to  remit  in  Kansas  City  exchange. 
These  items  aggregated  $6,726.44,  a  large  part  of  which  con- 
sisted of  drafts  drawn  on  the  Citizens'  Stock  Bank  of  Slater, 
Missouri.  All  of  these  items  were  collected  by  the  Slater  Sav- 
-ings  Bank,  either  by  charging  the  accounts  of  depositors  against 
whom  the  drafts  were  drawn,  after  being  authorized  to  do  so 
"by  such  depositors  and  crediting  the  account  of  the  Midland 
INational  Bank,  or  by  a  clearing  of  the  day's  business  with  the 
ditizens'  Stock  Bank.  In  settlement  of  the  balance  for  the  day 
against  it,  the  Citizens'  Stock  Bank  gave  the  Slater  Savings 
Bank  its  draft  on  St.  Louis  for  $4,134.31.  The  Slater  Savings 
Bank  indorsed  this  draft  and  forwarded  it,  together  with  its 
own  draft  on  St.  Louis  for  $2,650,  to  the  Midland  National 
Bank  on  account  of  the  collection  items  above  mentioned. 
Neither  of  these  drafts  were  paid,  and  both  the  Slater  Savings 
Bank  and  the  Citizens'  Stock  Bank  of  Slater  failed  December  17, 
1894,  and  their  assets  are  in  the  hands  of  their  respective  as- 
Bignees.  The  Midland  National  Bank  has  not  received  pay- 
ment for  any  portion  of  the  collection  items  above  mentioned, 
Tepresented  by  these  drafts  for  $4,13.4.31  and  $2,650.  At  the 
time  of  the  failure  of  the  bank,  the  assignee  found  in  the  vault 
the  sum  of  $449  in  cash.  And  it  is  also  admitted  that  said  draft 
■of  $2,650  was  forwarded  to  plaintiff  on  December  14,  1894,  and 
was  duly  presented  for  payment  on  December  17,  1894,  when 
payment  was  refused,  and  said  draft  was  protested  for  nonpay- 
ment, and  also  that  the  said  defendant  as  assignee  had  in  hia 
hands  at  the  date  of  the  trial  sufficient  assets  to  pay  the  draft 
of  $2,650  and  interest  thereon  in  full."  No  other  evidence  was 
offered  at  the  trial. 

3G4  Thereupon  the  defendants  prayed  the  court  to  declare 
-the  law  to  be  "that  under  the  agreed  statement  of  facts  herein, 
plaintiff  is  not  entitled  to  charge  the  above  check  of  $2,650  as 
a  trust  fund  against  the  Slater  Savings  Bank,  and  that  the 
plaintiff  is  not  entitled  to  a  preference  in  its  favor  over  the  gen- 
■cral  creditors  of  the  Slater  Savings  Bank,  but  that  the  said  sum 
of  $2^650  may  be  allowed  as  a  general  claim  against  the  assets 
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of  said  bank  in  the  hands  of  the  defendant  as  assignee  thereof.** 
Which  declaration  of  law  the  court  refused  to  give  and  defend- 
ant duly  excepted  to  said  refusal. 

The  circuit  court  then  rendered  a  decree  that  the  said  sum 
of  $2,650  collected  by  the  Slater  Savings  Bank  was  received  as 
a  trust  fund,  and  was  held  as  such  when  said  bank  failed,  and 
that  the  assignee  held  it  in  the  same  way,  and  the  court  further 
found  there  were  sufficient  assets  in  the  hands  of  the  assignee 
to  satisfy  said  claim  and  directed  it  paid  with  interest.  From 
this  decree  the  assignee  appeals  to  this  court. 
•  1.  The  question  involved  in  this  appeal  upon  the  agreed  state- 
ment of  facts  is,  whether  the  Midland  National  Bank  is  a  pre- 
ferred creditor  or  a  mere  general  creditor  of  the  Slater  Savings 
Bank.  Certain  principles  must  be  considered  as  settled.  When 
a  note  or  draft  is  sent  by  one  individual  or  bank  to  another  bank 
for  collection  and  to  remit  the  proceeds  to  the  sender,  the  rela- 
tion of  principal  and  agent  is  created  and  not  that  of  creditor 
and  debtor. 

The  receiving  bank*s  duty  as  a  collecting  agent  is  to  present 
the  note  or  draft  for  payment,  and,  unless  a  special  authority  is 
otherwise  shown,  to  receive  in  payment  nothing  but  money,  or 
that  which  by  common  consent  is  considered  and  treated  as 
money:  Levi  v.  National  Bank,  5  Dill.  104;  2  Morse  on  Banks 
and  Banking,  sec.  567;  Libby  v.  Hopkins,  104  U.  S.  370;  People 
V.  City  Bank,  96  N.  Y.  32. 

Having  received  the  note  or  draft  for  collection,  it  does  not 
owe  the  amount  thereof  to  the  sender  until  collected,  and  *** 
though  it  may  credit  in  its  books  therefor,  such  a  credit  may  be 
treated  as  provisional  if  the  paper  is  afterward  dishonored,  and 
it  may  cancel  the  credit:  Armstrong  v.  National  Bank,  90  Ky. 
431. 

Equally  plain  is  the  law  that  an  assignee  for  benefit  of  cred- 
itors takes  no  higher  or  better  right  to  the  assigned  assets  than 
his  assignor  possessed,  and,  if  the  assignor  stands  in  a  fiduciary 
relation  to  the  assets,  that  relation  is  cast  upon  the  assignee. 

It  is,  moreover,  undeniable  that  equity  will  follow  a  fund 
through  any  number  of  transmutations,  and  preserve  it  for  the 
owner  so  long  as  it  can  be  identified,  and  this  court  has  extended 
this  doctrine,  and  held  that  when  a  trustee  or  bailee  wrongfully 
mixed  trust  money  with  his  own,  so  that  it  cannot  be  distin- 
guished as  to  what  portion  is  trust  money  and  what  part  private 
funds,  equity  will  follow  the  money  by  taking  out  of  the  estate 
of  the  trustee  or  bailee  or  his  insolvent  estate  the  amount  due 
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the  cestui  que  trust:  Harrison  v.  Smith,  83  Mo.  210,  53  Am. 
Eep.  571. 

And  in  StoUer  v.  Coates,  88  Mo.  514,  it  was  held  that  the 
general  assets  of  an  insolvent  bank  having  been  enlarged  and 
increased  by  the  unlawful  conversion  of  a  trust  fund,  the  bailor 
or  cestui  que  trust  was  entitled  pro  tanto  to  have  the  amount 
of  the  converted  fund  declared  and  enforced  as  a  preferred  de- 
mand against  the  assigned  estate.  In  going  to  this  length,  un- 
questionably this  court  took  a  position  in  advance  of  the  English 
chancery  and  most  of  the  states  of  this  Union,  but  with  the 
soundness  of  this  position  we  are  entirely  satisfied.  The  cred- 
itors of  an  insolvent  person  or  corporation  are  entitled  to  sub- 
ject his  estate  to  their  demands,  but  justice  and  equity  give 
them  no  right  to  appropriate  the  estate  of  another  which  he 
holds  in  trust. 

With  these  acknowledged  principles  as  our  guide,  the  question 
recurs  whether,  upon  the  agreed  facts  of  this  case,  the  plain- 
tiff bank  has  established  its  claim  to  a  preference. 

^®®  If  it  can  be  said  that  its  collection  items  augmented  the 
assets  of  the  Slater  Savings  Bank,  it  would  seem  that  there  ie 
no  escape  from  the  conclusion  that  it  constituted  a  trust  fund. 
The  contention  of  the  plaintiff  is  predicated  upon  this  one  state- 
ment: *1t  appears  that  all  the  items  sent  for  collection  on 
December  12,  1894,  were  collected  by  the  Slater  Savings  Bank, 
partly  by  charging  the  accounts  of  depositors  after  being  au- 
thorized to  do  so  by  such  depositors,  and  crediting  the  Midland 
National  Bank  therewith.  By  thus  decreasing  the  liability  of 
the  Slater  bank  to  such  depositors,  the  assets  of  the  bank  were 
thereby  augmented  and  increased  to  the  extent  of  such  collec- 
tion items,  which  items  so  collected  amounted  to  much  more 
than  $2,650.**  "Whereas,  the  assignee  insists  that  this  charging 
the  account  of  one  depositor  and  crediting  another  is  a  mere 
matter  of  bookkeeping;  that  not  one  dollar  of  money  was 
actually  collected  by  the  Slater  bank  to  swell  its  assets;  that 
by  the  process  resorted  to  it  merely  attempted  to  transfer  its 
indebtedness  from  certain  of  its  depositors  to  the  Midland  bank, 
and  then  gave  its  own  exchange,  knowing  that  it  had  no  money 
to  its  credit  in  St.  Louis  with  which  it  could  be  honored.  The 
agreed  facts  fail  to  show  that  the  Slater  Savings  Bank  had  any 
funds  on  hand  at  the  time  it  made  this  exchange  on  its  books, 
with  which  it  could  have  met  the  checks  of  the  depositors  on 
whom  the  collections  were  sent  except  $449.  In  other  words, 
if  the  Slater  Savings  Bank  had  received  these  collections  on 


Feb.  1899.]     Midland  Nat.  Bank  v.  Briqhtwell.  613 

parties  who  were  not  its  depositors,  it  is  clear  it  would  not  have 
owed  the  amount  thereof  to  the  Midland  National  Bank  until 
they  were  collected,  and  even  had  it,  in  anticipation  of  such  col- 
lection, credited  the  Midland  bank  with  the  sum  thereof,  no 
principle  of  law  or  equity  would  have  precluded  it  from  cancel- 
ing such  credit,  because,  in  fact,  it  had  not  received  the  money. 
In  this  case,  it  did  not  receive  any  money  and  there  was  no 
augmentation  of  its  assets,  and  the  agreed  statement  shows  no 
funds  on  hand  at  the  time  of  the  book  *®''  entries  except  $449, 
not  a  dollar  of  which  is  shown  to  have  been  received  from  the 
depositors  owing  the  several  collections. 

When  this  court  has  spoken  of  assets  being  increased  by  the 
reception  of  a  trust  fund  heretofore,  it  clearly  meant  actual 
assets,  not  the  mere  juggling  of  accounts,  whereby  debts  due 
depositors  were  transferred  to  become  a  debt  due  a  correspond- 
ent whe  sent  collections.  We  are  not  disposed  to  hold  that  the 
mere  canceling  of  a  liability  to  one  debtor  and  the  transferring 
of  it  to  another  on  the  same  books  is  an  actual  increase  of  assets. 

For  these  transfers  to  have  such  an  effect  there  must  have 
been  funds  in  the  bank  upon  which  such  transfers  could  have 
operated.  The  transfer  of  a  mere  naked  liability  to  one  creditor 
to  another  on  the  bank-books  added  not  a  dollar  to  the  Slater 
bank's  assets;  when  the  transaction  was  finished  it  was  a  debtor 
in  the  same  amount,  but  to  a  different  person,  in  a  different 
capacity,  and  had  not  received  an  additional  dollar  whereby  the 
dividends  of  the  other  creditors  would  be  enlarged.  Upon  the 
argument,  we  were  inclined  to  the  view  that  plaintiff  had  prob- 
ably shown  itself  entitled  to  a  preference,  but,  upon  more  ma- 
ture consideration,  we  see  no  reason  why  plaintiff  should  be  pre- 
ferred to  other  creditors  of  this  bank. 

The  doctrine  invoked  rests  upon  the  fact  that  the  trust  fund 
has  gone  to  swell  the  assets  of  the  insolvent  bank,  while  in  this 
case  no  inference  can  be  drawn  that  the  assets  in  the  hands  of 
the  receiver  were  the  product  of  the  collections  sent  by  plain- 
tiff, but  the  contrary  plainly  appears.  The  bank  was  hopelessly 
insolvent,  and  received  not  a  dollar  of  new  assets. 

Justice  and  equity  will  only  be  conserved  in  this  case  by  dis- 
tributing the  assets  pari  passu  and  by  denying  plaintiff  the 
preference  it  seeks. 

The  judgment  of  the  circuit  court  is  reversed. 

Sherwood  tnd  Burgess,  J  J.,  concur. 
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BANKS— COLLECTIONS— PRINCIPAL  AND  AGENT— DEBT- 
OR  AND  CREDITOR— ASSIGNEE  IN  INSOLVENCY— PAY- 
MENT.— An  indorsement  "for  collection"  does  not  vest  title  in  a  col- 
lecting bank,  but  simply  constitutes  it  the  agent  of  the  owner:  See 
monographic  note  to  Allen  v.  Merchants'  Bank,  34  Am.  Dec.  307,  on 
the  liability  of  a  bank  as  an  agent  for  collection;  National  Butchers' 
etc.  Bank  v.  Hubbell,  117  N.  Y.  384,  15  Am.  St.  Rep.  515.  It  does  not, 
as  a  general  rule,  vest  title  to  the  property  in  the  bank,  and  if  the  pa- 
per passes  into  the  hands  of  an  assignee  in  insolvency  of  the  bank, 
tie  owner  may  recover  it  or  its  proceeds:  Akin  v.  Jones,  93  Tenn. 
353.  42  Am.  St.  Rep.  921.  It  is  the  duty  of  a  bank  which  receives  a 
coUtction  Item  to  present  it  for  payment,  and  to  accept  nothing  but 
money,  or  Its  equivalent,  in  payment,  unless  otherwise  specially  au- 
thorized: Note  to  Allen  v.  Merchants'  Bank,  34  Am.  Dec.  308.  312. 
The  general  rule  is,  that  payment  must  be  made  in  money,  where 
there  is  no  valid  agreement  to  the  contrary:  Note  to  State  Bank  v. 
Byrne,  37  Am.  St.  Rep.  335;  but  a  collecting  bank  is  entitled  to  re- 
ceive in  payment  overdrafts  and  certificates  of  deposit  on  itself,  and 
thereby  to  discharge  the  debtor:  Akin  v.  Jones,  93  Tenn.  353,  42  Am. 
St.  Rep.  921. 

BANKS— COLLECTIONS— PROVISIONAL  CREDIT— CANCEL- 
LATION  THEREIOF.— Merely  crediting  the  amount  of  a  ^ill,  note, 
or  other  paper  to  a  depositor  before  collection  is  not  sufficient  to 
transfer  the  title  so  as  to  make  the  bank  liable  for  the  money  at  all 
events,  whether  collected  or  not.  If,  on  receiving  a  check  for  collec- 
tion, the  amount  is  credited  to  the  depositor  in  his  pass-book,  but  it 
is  not  paid,  the  check  may  be  returned  and  the  credit  canceled:  Note 
to  Allen  V.  Merchants'  Bank,  34  Am.  Dec.  308.  Compare  National 
Butchers'  etc.  Bank  v.  Hubbell,  117  N.  Y.  384,  15  Am.  St.  Rep.  515. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS  —  TRUST 
PROPERTY.- AN  ASSIGNEE  for  the  benefit  of  creditors  can  ac- 
quire no  better  title  to  a  draft  or  check  indorsed  to  his  assignor  for 
collection  than  the  latter  had:  National  Butchers'  etc.  Bank  v. 
Hubbell,  117  N.  Y.  384,  15  Am.  St.  Rep.  515.  No  property  held  in 
trust  for  others  by  one  who  makes  an  assignment  for  the  benefit  of 
his  creditors  passes  by  such  assignment,  and  the  beneficiaries  of 
such  property  are  free  to  assert  against  the  assignee  every  right  and 
claim  which,  before  the  assignment,  they  could  have  asserted  against 
the  assignor:  Mannix  v.  Purcell,  4G  Ohio  St.  102,  15  Am.  St.  Rep.  562. 

EQUITY— FOLLOWING  TRUST  FUNDS— PREFERENCE.— A 
cestui  que  trust  has  a  right  to  pursue  and  recover  trust  funds,  until 
their  identity  has  been  lost,  or  until  they  have  passed  into  the  hands 
of  a  bona  fide  purchaser,  for  value,  without  notice.  He  may  follow 
them  into  the  hands  of  an  assignee  for  the  benefit  of  creditors,  but 
when  the  trust  funds,  or  their  proceeds,  are  no  longer  traceable,  he 
must  come  in  and  share  with  the  general  creditors:  See  notes  to 
Ferchen  v.  Arndt,  46  Am.  St.  Rep.  608,  on  the  right  to  follow  trust 
funds;  State  v.  Midland  State  Bank,  66  Am.  St.  Rep.  486;  State  v. 
Foster,  63  Am.  St.  Rep.  60. 

BANKS— COLLECTIONS— TRUST  FUNDS— DEBTOR  AND 
CREDITOR. — If  one  bank  collects  money  for  another  bank,  but  fails 
to  pay  it  over,  and  goes  into  insolvency,  the  money,  though  mingled 
with  the  money  of  the  collecting  bank,  is  treated  in  many  cases  as  a 
trust  fund,  and  may  be  recovered  from  the  receiver  or  assignee  in 
Insolvency  to  the  exclusion  of  general  creditors:  Note  to  Capital  Nat. 
Bank  v.  Coldwater  Nat.  Bank,  59  Am.  St.  Rep.  577.  The  relation, 
however,  created  by  such  a  transaction  between  banks  is  held,  in 
other  cases,  not  to  be  that  of  trustee  and  cestui  que  trust,  but  simply 
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that  of  debtor  and  creditor:  Notes  to  Capital  Nat.  Bank  v.  Cold- 
water  Nat  Bank,  59  Am.  St.  Kep.  577;  Arbuckle  v.  Kirkpatiick,  9^ 
Am.  St  Bei>.  873;  Bowman  t.  First  Nat  Bank,  43  Am.  St  Bep.  874. 
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BANKS— DUTIES  OF  DIRECTORS  AS  TO  BUSINESS — 
PRESUMPTION.— The  board  of  directors  of  a  bank  are  bound  to 
know  all  that  is  done  by  it  as  well  as  the  system  and  rules  arranged 
for  its  doing;  and  what  they  ought  to  know  as  to  the  general  course 
of  the  bank's  business  they  will  be  presumed  to  have  known,  in  & 
contest  between  the  bank  and  third  persons  dealing  in  good  faithi 
with  it 

BANKS— DUTIES  OF  DIRECTORS  AS  TO  SUBORDINATK 
OFFICERS.— The  board  of  directors  of  a  bank  must  use  ordinary 
care  and  diligence  to  know  the  conduct  of  their  subordinate  officers^ 
as  well  as  what  the  bank-books  show,  and  to  carefully  observe  the 
law  under  which  the  bank  is  organized. 

BANKS  — DIRECTORS  — LIABILITY  OF,  FOR  LOSSES 
THROUGH  NEGLECT.— The  board  of  directors  of  a  bank  are  an- 
swerable for  losses  sustamed  by  it  through  the  acts  of  its  cashier, 
in  lending  moneys  not  only  in  excess  of  the  limit  prescribed  by  stat- 
ute, but  to  insolvent  persons,  where  they,  by  the  exercise  of  ordinary 
care,  might  have  known,  and  were,  therefore,  in  duty  bound  to  know 
that  this  was  being  done;  and  it  is  no  excuse  for  such  neglect  that 
they  received  no  benefit  from  such  loans  and  that  their  services  were 
gratuitous. 

BANKS.— THE  ORDINARY  CARE  REQUIRED  OF  THB 
DIRECTORS  of  a  bank  in  the  performance  of  their  duties  is  such 
care  and  diligence  as  a  prudent  man  exercises  in  the  conduct  of  his 
own  affairs,  in  view  of  all  the  surrounding  circumstances. 

BANKS— REMEDIES  AGAINST  DIRECTORS  FOR  LOSSES 
THROUGH  NEGLECT.— The  board  of  directors  of  a  bank  are  an- 
swerable for  losses  to  It,  sustained  by  reason  of  loans  made  in  viola- 
tion of  the  statute,  as  woll  as  to  insolvent  persons,  in  an  action  at 
law  by  the  corporation  while  it  is  a  going  concern,  or  by  the  assignee 
after  an  assignment,  or,  in  an  action  in  equity,  by  the  stockholders^ 
in  the  event  of  the  assignee's  declination  to  bring  suit 

BANKS— GROSS  NEGLIGENCE  OF  DIRECTORS— WHAT" 
IS. — The  board  of  directors  of  a  bank  are  guilty  of  gross  negligence^ 
where  they  leave  the  entire  management  of  its  business  to  the  cash- 
ier. 

BANKS— BOARD  OP  DIRECTORS— INALIENABLE  DUTY. 
Under  the  statute  of  Missouri,  tlie  management  of  the  affairs  and 
business  of  a  bank  devolves  upon  the  board  of  directors  or  man- 
agers. The  fimctions  thus  imposed  upon  them  are  Inalienable,  and 
cannot  be  conferred  upon  any  otttcer;  and  this  applies  with  peculiar 
force  to  the  making  of  loans  and  discounts. 

BANKS— MISMANAGEMENT— ACTIONS  AGAINST  DI- 
RECTORS FOR  LOSSES— STOCKHOLDERS— CREDITORS.— AN 
ASSIGNEE  of  an  insolvent  bank  can  maintain  an  action  against  it» 
directors  for  losses  sustained  by  the  bank  because  of  their  failure  to 
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exercise  ordinary  care  ajad  diligence  In  the  management  of  its  busi- 
ness, as  he,  by  reason  of  the  assignment,  succeeds  to  all  interests  and 
assets  of  the  banlt;  so,  If  he  refuses  to  sue,  the  stoeliholders,  who  are 
•the  real  parties  in  interest,  may  maintain  an  action  in  their  own 
names,  maliing  the  corporation  a  defendant;  but,  mere  creditors  of 
-the  bank  cannot  maintain  such  an  action. 

BANKS— MISMANAGEMENT  —  LOSSES— LIABILITY  OF 
'.DIRECTORS  AT  St  IT  OF  CREDITORS.— The  mere  failure  of 
^ank  directors  to  exercise  ordinary  diligence  and  care  as  such,  in  the 
management  of  the  business  affairs  of  the  bank,  by  reason  of  which 
It  becomes  insolvent,  does  not  make  them  answerable  at  the  suit  of 
persons  who  are  merely  general  creditors  of  the  bank. 

Leslie  Orear,  A.  F.  Rector,  Dan  V.  Herider,  E.  S.  Herider, 
"F.  M.  Black,  Nathan  Frank,  C.  W.  Bates,  I.  N.  Watson,  and 
John  W.  Beebe,  for  the  appellants. 

Thos.  Shackelford,  Davis  &  Duggins,  John  A.  Eich,  S.  B. 
Bnrks,  W.  M.  "Williams,  and  Johnson  &  Lucas,  for  the  respond- 
ents. 

««*  BURGESS,  J.  On  the  seventeenth  day  of  October,  1894, 
i;he  Citizens'  Stock  Bank  of  Slater,  Missouri,  having  become  in- 
solvent, made  an  assignment  to  defendant.  Com,  P.  Storts,  for 
the  benefit  of  its  creditors,  and  the  plaintiffs  whose  demands 
were  allowed  by  the  assignee  prosecute  this  suit  against  the 
l)ank,  the  assignee,  and  the  administrator  of  the  estate  of  Joseph 
Field,  deceased,  who  was  cashier,  and  against  Fields'  estate  and 
^he  other  defendant  directors,  upon  the  alleged  ground  that  the 
insolvency  of  the  bank  was  brought  about  by  their  neglect  and 
"mismanagement.  After  a  demand  upon  and  a  refusal  by  the 
assignee  to  institute  suit,  this  suit  was  brought  by  plaintiffs. 
There  was  judgment  for  defendants  in  the  trial  court,  and  the 
case  is  here  on  plaintiffs'  appeal  for  review. 

The  Citizens'  Stock  Bank  was  organized  under  the  laws  of  this 
.-state  on  the  first  day  of  September,  1882,  with  a  capital  stock 
-of  $30,000.  On  the  seventh  day  of  November,  1887,  the  capital 
tatock  was  increased  to  $100,000,  and  the  bank  made  an  assign- 
ment on  December  17,  1894,  for  the  benefit  of  its  creditors. 

*®*  The  petition  charges  the  defendants  with  negligence  in 
ifailing  to  take  any  part  in  the  management  of  the  affairs  of 
the  bank,  in  turning  the  management  of  the  business  thereof 
over  to  Joseph  Field,  the  cashier,  during  the  existence  of  the 
bank,  in  making  loans  to  various  persons  and  firms  when  they 
were  insolvent,  and  in  making  to  each  of  certain  named  per- 
-aons,  firms,  and  corporations  loans  in  excess  of  twenty-five  per 
<ent  of  the  capital  stock  of  the  bank,  by  reason  of  all  which. 
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said  snins  of  money  so  loaned  were  lost  and  said  bank  became 
insolvent.  The  plaintiffs  sue  for  themselves  and  all  other  per- 
sons similarly  situated. 

The  total  amount  of  the  assets  which  came  into  the  hands  of 
the  assignee,  including  real  estate,  furniture,  cash  and  cash 
items,  sums  due  from  other  banks,  overdrafts,  notes  less  credits 
— fifty  shares  of  stock  in  the  St.  Louis  National  Bank  (which 
was  held  by  the  Chemical  Bank  of  St.  Louis  as  collateral  security 
and  was  worth  $5,000),  and  notes  held  by  other  banks  and  per- 
sons as  collateral  security,  at  face  value  amounted  to  $673,339.22. 

There  were  also  other  notes  held  as  collateral  by  other  banks 
which  were  not  included  in  the  inventory.  The  claims  allowed 
by  the  assignee  amount  to  $554,592.32,  aside  from  $10,000  or 
$12,000  of  other  unadjusted  demands. 

The  assignee,  after  diligent  effort  to  collect  the  money  due 
the  bank  up  to  the  time  of  the  trial,  had  only  been  able  to  col- 
lect some  $45,000  or  $46,000,  not  including  some  $18,000  ad- 
justed by  way  of  offsets,  and  had  paid  a  dividend  of  three  per 
cent  only.  His  evidence  was  to  the  effect  that  a  very  large  por- 
tion of  the  notes  which  came  into  his  possession  are  worthless, 
because  of  the  insolvency  of  the  persons  liable  thereon,  and 
that  most  of  the  notes  held  by  other  banks  and  individuals  are 
of  no  value  for  like  reason. 

On  the  seventh  day  of  November,  1887,  the  defendant  di- 
rectors increased  the  stock  of  the  bank  from  $30,000  to  ^"^ 
$100,000,  and  in  doing  so  caused  an  alleged  surplus  of  $30,000 
to  be  applied  in  payment  of  new  stock  issued  to  the  existing 
stockholders,  when  in  fact  there  were  no  surplus  earnings  on 
hand. 

At  the  time  the  capital  stock  of  the  bank  was  increased,  the 
Mead  Mercantile  Company  was  indebted  to  the  bank  on  notes 
$42,155,  and  overdrafts  $2,261.21,  making  in  all  $44,420.21, 
which  was  more  than  the  entire  capital  stock  before  the  in- 
crease and  more  than  twenty-five  per  cent  after  the  increase. 
The  indebtedness  of  this  company  continued  to  be  greatly  in 
excess  of  twenty-five  per  cent  of  the  capital  stock  of  the  bank 
up  to  the  date  of  the  assignment,  when  it  amounted  to 
$84,825.98.  Only  a  small  portion  of  this  indebtedness  was  ever 
secured. 

At  the  time  the  capital  stock  of  the  bank  was  increased,  the 
firm  of  Storts  &  Eubanks  owed  the  bank  $37,380.99,  which  was 
more  than  its  capital  stock  before  the  increase,  and  more  than 
twenty-five  per  cent  after  the  increase.    This  indebtedness  con- 


618  Union  National  Bank  v.  Hill.  [Missouri, 

tinued  to  increase  up  to  June,  1892,  when  it  amounted  to 
$117,294,  more  than  the  amount  of  the  capital  stock.  This 
firm  failed  in  business  on  the  last-named  date.  For  this 
money  the  bank  never  had  any  security.  The  members  of  the 
firm  are  the  sons  of  two  of  the  directors  of  the  bank.  In  ad- 
dition to  the  amount  owing  by  this  firm,  one  of  its  members, 
W.  B.  Storts,  at  the  time  of  the  assignment  by  the  bank,  owed 
it  on  his  personal  account  the  sum  of  $53,103.52,  for  borrowed 
money,  from  time  to  time  for  the  last  two  years  next  preceding 
the  assignment,  for  which  the  bank  had  no  security,  and  the 
loss  was  a  total  one. 

The  indebtedness  of  one  Joseph  Baker  to  the  bank  in  June, 
1892,  exceeded  twenty-five  per  cent  of  its  capital  stock  and  so 
continued  up  to  the  time  of  the  assignment,  when  it  amounted 
to  $67,709.41.  For  this  indebtedness  the  bank  never  had  any 
security. 

In  addition  to  the  above,  the  indebtedness  of  the  firm  of  *®® 
B.  P.  Storts  &  Company,  of  which  firm  Joseph  Field,  the  banFs 
cashier,  was  a  member,  and  of  Joseph  Field,  amounted  to 
$67,979,  upon  which  there  was  a  loss  to  the  bank  of  not  less 
than  $40,000,  to  $50,000. 

While  the  books  of  the  bank  show  that  the  notes  of  these 
parties  were  discounted  and  the  proceeds  placed  to  their  re- 
spective credit,  there  is  nothing  on  the  books  in  many  instances 
to  show  when  and  for  what  time  the  discounted  notes  were  re- 
newed. It  is  the  same  with  respect  to  many  other  notes  held 
by  other  banks  as  collateral  security.  Of  the  $629,000,  and  over, 
of  notes  shown  by  the  inventory  to  be  in  the  hands  of  the  as- 
signee and  in  the  hands  of  other  banks  and  other  persons  as 
collateral  security,  $307,355.38  do  not  appear  to  have  gone 
through  the  bank,  that  is  to  say,  they  do  not  appear  upon  the 
books  of  the  bank;  and  $286,055.85,  in  notes  which  were  dis- 
counted and  do  not  appear  by  the  books  to  have  been  paid,  are 
not  found  in  the  inventory,  either  as  in  the  possession  of  the 
assignee  or  in  possession  of  other  banks  as  collateral  security. 
It  is  probable  that  in  the  $307,355.38  there  are  renewal  notes 
to  the  amount  of  $286,055.85. 

It  may  be  stated  that  the  bank  kept  no  separate  account  of 
bills  payable.  It  seems  to  have  been  the  custom  of  Field,  the 
cashier,  in  borrowing  money  from  other  banks,  to  make  a  note 
signed  by  him  as  cashier,  and  secure  the  same  by  notes  held  by 
his  bank,  but  the  notes  of  his  bank  contain  no  record  of  the 
notes  turned  over  as  collateral  security.     The  information  as 
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to  notes  held  hy  other  banks  comes  from  the  correspondence 
turned  over  to  the  assignee. 

On  September  1,  1882,  the  incorporators  of  the  bank  met  and 
adopted  the  following  by-laws: 

"1.  The  officers  of  this  bank  shall  be  a  president,  vice-presi- 
dent, a  secretary,  a  cashier,  and  an  assistant  cashier.  The  offices 
of  secretary  and  cashier  may  both  be  filled  by  the  same  person. 

***  "2.  The  board  of  directors  shall  appoint  such  clerks  as 
they  may  think  necessary,  regulate  the  salaries  of  all  officers  and 
clerks,  determine  the  amount  of  dividend  to  be  paid,  the  time 
and  number  of  payments  of  dividends,  and  guard  the  interests 
of  the  bank. 

"3.  The  cashier  shall  be  general  manager  of  the  businesg  of 
the  bank,  and  have  supervision  over  it  in  all  of  its  details.  He 
shall  have  full  power  and  authority  to  create  indebtedness 
against  the  bank,  to  sign  all  issues  of  indebtedness  and  make 
indorsements  for  the  bank  and  receive  and  receipt  for  and  pay 
out  money  for  the  bank;  to  appoint  clerks,  subject  to  the  con- 
firmation of  the  board,  and  prescribe  their  duties.** 

Joseph  Field  was  elected  cashier  of  the  bank  at  the  time  of 
its  organization  and  continued  in  that  capacity  to  the  time  of 
the  assignment.  The  directors  met  about  once  a  year,  but, 
ha\ing  implicit  confidence  in  the  integrity  and  business  capacity 
of  the  cashier,  they  paid  no  attention  whatever  to  the  business 
of  the  bank,  but  left  it  entirely  to  him.  Several  of  them  had 
large  deposits  in  it  at  the  time  it  closed  its  doors. 

The  defendant.  Com.  P.  Storts,  assignee,  is  a  son  of  the  de- 
fendant Perry  C.  Storts,  and  was  clerk  in  the  bank  prior  to  and 
at  the  time  of  the  assignment. 

There  were  other  losses  sustained  by  the  bank  which  it  is 
not  thought  necessary  to  set  forth  specifically,  as  those  already 
stated  are  sufficient  to  a  decision  of  the  case. 

The  board  of  directors  of  a  bank  have  a  general  superintend- 
ence over  and  the  management  of  all  its  business  affairs  and 
transactions  which  ordinarily  vest  with  it;  and  it  has  been  said 
that,  "they  are  bound  to  know  all  that  is  done,  beyond  the 
merest  matter  of  daily  routine;  and  that  they  are  bound  to  know 
the  system  and  rules  arranged  for  its  doing":  Morse  on  Banks 
and  Banking,  3d  ed.,  sec.  116.  And  what  they  ought  to  know 
as  to  the  general  course  of  the  bank's  business  they  will  ***  be 
presumed  to  have  known,  in  a  contest  between  the  bank  and 
third  persons  dealing  in  good  faith  with  it.  They  must  also 
use  ordinary  care  and  diligence  to  know  the  conduct  of  their 
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fiubordinate  officers,  as  well  as  what  the  bank-books  show,  and 
carefully  observe  the  law  under  which  the  bank  is  organized. 

The  duties  of  the  defendant  directors  being  thus  outlined,  the 
questions  are,  Did  they  fail  to  exercise  ordinary  care  in  the 
discharge  of  their  duties  by  reason  of  which  the  bank  became 
insolvent;  and,  if  so,  can  the  plaintiffs,  who  are  only  creditors, 
maintain  this  action?     Of  these  in  their  order. 

Section  2758  of  the  Eevised  Statutes  of  1889  provides  that: 
*^No  corporation  organized  under  this  article,  or  heretofore  or- 
ganized under  a  general  or  special  law  of  this  state,  shall  loan^ 
its  money  to  any  individual,  corporation,  or  company,  directly 
or  indirectly,  or  permit  any  individual,  corporation,  or  company 
to  become  at  any  time  indebted  to  it  in  a  sum  exceeding  twenty- 
five  per  cent  of  its  capital  stock  actually  paid  in  or  permit  a 
line  of  loans  to  any  greater  amount  to  any  individual  or  cor- 
poration." 

The  bank  not  only  loaned  moneys  to  the  Mead  Mercantile 
■Company,  Storts  &  Eubanks,  Josiah  Baker,  and  B.  P.  Storts  & 
Company  in  excess  of  twenty-five  per  cent  of  its  capital  stock, 
thereby  violating  the  statute,  but  it  made  many  of  these  loans 
without  security  when  the  parties  were  insolvent,  when,  by  the 
€xercise  of  ordinary  care — that  is,  such  care  and  diligence  as  a 
prudent  man  exercises  in  the  conduct  of  his  own  affairs  in  view 
of  all  the  surrounding  circumstances — the  board  of  directors 
might  have  known,  as  it  was  their  duty  to  know,  that  the  loans 
were  in  excess  of  the  limit  prescribed  by  statute,  as  well,  also, 
as  of  the  insolvency  of  the  parties  borrowing:  Thompson  on 
Corporations,  sees.  4104,  4108;  Spering's  Appeal,  71  Pa.  St. 
11,  10  Am.  Eep.  684;  Briggs  v.  Spaulding,  141  D".  S.  132. 

«»i  In  Martin  v.  Webb,  110  U.  S.  15,  in  speaking  of  the 
duties  of  the  directors  of  a  bank,  it  is  said:  "Directors  cannot, 
in  justice  to  those  who  deal  with  the  bank,  shut  their  eyes  to 
what  is  going  on  around  them.  It  is  their  duty  to  use  ordinary 
diligence  in  ascertaining  the  condition  of  its  business,  and  to 
exercise  reasonable  control  and  supervision  of  its  officers.  They 
have  something  more  to  do  than,  from  time  to  time,  to  elect 
the  officers  of  the  bank,  and  to  make  declarations  of  dividends. 
That  which  they  ought,  by  proper  diligence,  to  have  known  as 
to  the  general  course  of  business  in  the  bank,  they  may  be  pre- 
sumed to  have  known  in  any  contest  between  the  corporation 
and  those  who  are  justified  by  the  circumstances  in  dealing 
with  its  officers  upon  the  basis  of  that  course  of  business." 

In  the  case  of  Marshall  v.  Farmers'  etc.  Sav.  Bank,  85  Va. 
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678,  17  Am.  St.  Eep.  84,  it  was  held  that  bank  directore  hold 
to  stockholders,  depositors,  and  creditors  the  relation  of  trus- 
tees to  cestui  que  trust,  and  as  such  are  personally  responsible 
for  frauds  and  loans  resulting  from  negligence  and  inattention 
to  their  duties,  even  though  they  be  not  guilty  of  bad  faith 
and  are  ignorant  of  the  affairs  of  the  bank.  The  same  rule  is 
announced  in  Savings  Bank  v.  Caperton,  87  Ky.  306,  12  Am. 
St.  Rep.  488;  Williams  v.  McKay,  40  N.  J.  Eq.  189,  53  Am. 
Eep.  775;  Delano  v.  Case,  121  111.  247,  2  Am.  St.  Rep.  81;  Scale 
V.  Baker,  70  Tex.  283,  8  Am.  St.  Rep.  592. 

Hun  V.  Gary,  82  N".  Y.  71,  37  Am.  Rep.  546,  was  a  suit 
brought  by  the  receiver  of  a  savings  bank  against  directors  to 
recover  damages  because  of  misconduct  in  the  management  of 
the  affairs  of  the  bank,  and  Earl,  J.,  in  speaking  of  the  duties 
which  the  directors  owed  to  the  bank  and  to  its  depositors,  said; 
"Few  persons  would  be  willing  to  deposit  money  in  savings 
banks,  or  to  take  stock  in  corporations,  with  the  understand- 
ing that  the  trustees  or  directors  were  bound  only  to  exercise 
slight  care,  such  as  inattentive  persons  would  give  to  their  own 
business,  in  the  management  of  the  large  and  important  inter- 
ests committed  to  their  hands.  When  one  deposits  money  in  a 
savings  ^^  bank,  or  takes  stock  in  a  corporation,  thus  divesting 
himself  of  the  immediate  control  of  his  property,  he  expects, 
and  has  the  right  to  expect,  that  the  trustees  or  directors,  who 
are  chosen  to  take  his  place  in  the  management  and  control  of 
his  property,  will  exercise  ordinary  care  and  prudence  in  the 
trusts  committed  to  them — the  same  degree  of  care  and  pru- 
dence that  men  prompted  by  self-interest  generally  exercise  in 
their  own  affairs.  When  one  voluntarily  takes  the  position  of 
trustee  or  director  of  a  corporation,  good  faith,  exact  justice, 
and  public  policy  unite  in  requiring  of  him  such  degree  of  care 
and  prudence,  and  it  is  a  gross  breach  of  duty — crassa  negli- 
gentia — ^not  to  bestow  them." 

It  would  therefore  seem  that  the  defendant  directors  were 
remiss  in  the  discharge  of  their  duties  in  not  knowing,  when  it 
was  their  duty  to  know,  that  loans  were  being  made  by  the  bank 
in  violation  of  the  statute,  and  to  persons  in  amounts  larger 
than  its  capital.  Indeed,  the  case  made  out  by  plaintiffs  is  one 
of  the  most  absolute  and  unqualified  inattention  and  neglect  by 
the  directors. 

And,  while  it  is  not  pretended  that  they  misappropriated  any 
of  the  funds  of  the  bank,  or  that  they  were  guilty  of  any  fraudu- 
lent conduct,  they  were  guilty  of  gross  neglect  in  leaving  the 
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entire  management  of  the  business  of  the  bank  to  the  cashier. 
And  it  is  no  excuse  for  the  want  of  diligence  to  say  that  they 
had  no  benefit  from  it,  and  that  their  services  were  gratuitous, 
when,  by  the  exercise  of  ordinary  care,  they  could  have  pre- 
vented the  disastrous  consequences  which  flowed  from  the  want 
of  such  care. 

The  defendant  bank  was  doing  business  under  article  7,  chap- 
ter 42,  of  the  Eevised  Statutes  of  1889  and  by  section  2748  of  the 
statutes  which  is  to  be  found  in  that  article  it  is  provided  that 
the  affairs  and  business  of  such  corporations  shall  be  managed  by 
a  board  of  directors  and  managers,  thus  imposing  upon  them 
functions  which  are  inalienable,  and  which  they  could  not  confer 
upon  any  officer  or  officers.  "Thus  the  ^^^  making  of  discounts 
is  an  inalienable  function  of  the  directors.  They  cannot  part 
with  it,  or  invest  any  officer  or  officers  with  it.  It  rests  in 
them  alone  and  exclusively.  It  is  a  power  of  that  degree  of 
vital  importance  that  it  cannot  be  taken  out  of  the  policy  of  the 
general  principle  that  powers  of  a  public  nature,  given  by  the 
legislature,  cannot  be  subdelegated.  The  legislature  imposes 
upon  the  board  the  duty  of  taking  charge  of  all  those  matters 
of  business  upon  the  wise  and  skillful  conduct  of  which  the 
prosperity  of  the  institution  and  the  safety  of  persons  dealing 
with  it  depend.  This  duty  they  cannot  shift  in  whole  or  in 
part  upon  others,  and  it  covers  no  department  of  banking  busi- 
ness more  unquestionably  than  the  making  of  loans  and  dis- 
counts": Morse  on  Banks  and  Banking,  3d  ed.,  gee.  117;  Gibbons 
V.  Anderson,  80  Fed.  Eep.  345;  3  Thompson  on  Corporations, 
sees.  4108,  4109;  1  Morawetz  on  Private  Corporations,  sees.  553, 
556;  Spering's  Appeal,  71  Pa.  St.  11,  10  Am.  Eep.  684. 

The  directors  having  been  guilty  of  negligence  in  the  dis- 
charge of  their  duties,  by  reason  of  which  losses  were  sustained 
by  the  bank,  they  were  liable  in  an  action  at  law  to  the  cor- 
poration, while  a  going  concern,  for  losses  due  to  such  loans, 
or  to  the  assignee  after  the  assignment,  or  in  equity  to  the 
stockholders,  in  the  event  of  the  declination  of  the  assignee  to 
bring  suit. 

Thompson  v.  Greeley,  107  Mo.  577,  was  an  action  by  the 
receiver  of  an  insolvent  savings  bank  against  its  directors,  for 
losses  sustained  by  the  bank  by  reason  of  its  having  loaned  its 
moneys  in  violation  of  the  statute,  and  it  was  held  that  the 
directors  were  liable  at  the  suit  of  the  corporation  for  the  losses 
to  the  corporate  assets  thereby  sustained:  Citing  Bent  v.  Priest, 
86  Mo.  482;  Slattery  v.  St.  Louis  etc.  Transfer  Co.,  91  Mo. 
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217,  60  Am.  Rep.  245;  Ward  v.  Davidson,  89  Mo.  445;  Hodges 
V.  New  England  Screw  Co.,  1  R.  I.  312,  53  Am.  Dec.  624;  Smith 
V.  Hiird,  12  Met.  371,  46  Am.  Dec.  690;  Attorney  General  v. 
Utica  Ins.  Co.,  2  Johns.  Ch.  371;  Thompson  on  Liability  of 
Officers,  376;  Cogswell  v.  Bull,  39  Cal.  320;  »»*  Franklin  Fire 
Ins.  Co.  V.  Jenkins,  3  Wend.  130;  Hun  v.  Cary,  82  N.  Y.  70, 
37  Am.  Rep.  546;  Horn  Silver  Min.  Co.  v.  Ryan,  42  Minn.  198. 
It  was  ruled  in  that  case  that  a  receiver  of  an  insolvent  cor- 
poration succeeds  to  the  title  of  the  property  and  rights  of 
action  of  the  corporation,  when  so  invested  by  statute,  or  by 
the  decree  of  the  court  appointing  him,  and  is  the  proper  party 
to  a  suit  to  enforce  them  by  legal  proceedings.  It  was  said: 
"If  a  right  of  action  against  these  directors  existed  in  favor  of 
the  corporation,  this  action  is  properly  prosecuted  in  the  name 
of  the  receiver":  Alexander  v.  Relfe,  74  Mo.  616;  Gill  v.  Balis, 
72  Mo.  429;  High  on  Receivers,  sec.  316;  Thompson  on  Liability 
of  Officers,  377,  and  authorities  cited;  Morse  on  Banks  and  Bank- 
ing, sec.  129;  Hun  v.  Cary,  82  N.  Y.  70,  37  Am.  Rep.  546.  If, 
then,  an  action  can  be  maintained  by  a  receiver  of  an  insolvent 
bank  against  its  directors,  for  losses  sustained  by  the  bank  be- 
cause of  their  failure  to  exercise  ordinary  care  and  diligence  in 
the  management  of  the  business  of  the  bank,  for  like  reason 
an  assignee  may  do  so,  because,  by  reason  of  the  assignment,  he 
succeeds  to  all  interests  and  assets  of  the  bank.  So,  it  has 
been  held  that  if  the  assignee  refuse  to  sue,  the  stockholders, 
who  are  the  real  parties  in  interest,  may  maintain  an  action 
in  their  own  names,  making  the  corporation  a  defendant: 
BrlnckerhofE  v.  Bostwick,  88  N.  Y.  52;  Greaves  v.  Gouge,  69 
N.  Y.  154;  Scale  v.  Baker,  70  Tex.  283,  8  Am.  St.  Rep.  592; 
Savings  Bank  of  Louisville  v.  Caperton,  87  Ky.  306,  12  Am. 
St.  Rep.  488. 

And  shareholders  and  creditors  will  be  permitted  to  sue  in 
similar  circumstances:  Wallace  v.  Lincoln  Sav.  Bank,  89  Tenn. 
630,  24  Am.  St.  Rep.  625;  Marshall  v.  Farmers'  etc.  Sav.  Bank, 
85  Va.  676,  17  Am.  St.  Rep.  84;  Halsey  v.  Ackerman,  38  N.  J. 
Eq.  508;  Ackerman  v.  Halsey,  37  N.  J.  Eq.  356.  In  each  of 
these  cases,  the  person  or  persons  suing  were  either  stockholders 
or  stockholders  and  creditors,  and  the  fact  that  they  were  stock- 
holders was  chiefly  relied  upon  for  a  recovery,  so  that  they  are 
not  authority  for  the  contention  that  persons  who  are  creditor! 
only  may  maintain  such  an  action  against  the  directon  of  *n 
insolvent  bank. 
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«»»  Warner  v.  Hopkins,  111  Pa.  St.  332,  56  Am.  Eep.  266, 
was  an  action  by  the  creditors  of  an  insolvent  bank  against  its 
directors  and  assignee  to  charge  the  directors  for  losses  sus- 
tained by  the  bank  by  reason  of  their  mismanagement  to  such 
an  extent  as  to  render  it  insolvent,  and  it  was  held  that  the 
action  might  be  maintained.  The  court  said:  "Had  the  cred- 
itors the  right  to  file  a  bill?  Of  this  we  entertain  no  doubt. 
It  was  held  in  Watt's  Appeal,  78  Pa.  St.  370,  that  the  share- 
holders are  entitled  to  proceed  by  bill  against  the  directors  of  a 
corporation  for  mismanagement  of  its  affairs:  Citing  Spering's 
Appeal,  71  Pa.  St.  24,  10  Am.  Rep.  684,  and  Gavenstine's  Ap- 
peal, 49  Pa.  St.  310.  It  is  settled  by  numerous  cases  that  the 
creditors  have  the  same  right." 

So  in  Trustees  Mut.  Building  Fund  v.  Bosseiux,  3  Fed.  Rep. 
817,  it  was  held  that  the  directors  of  an  insolvent  corporation 
might  be  sued  by  one  or  more  of  its  creditors  for  losses  sus- 
tained by  the  bank  by  reason  of  their  negligence. 

In  Foster  v.  Bank  of  Abingdon,  88  Fed.  Rep.  604,  plaintiffs, 
who  were  depositors  in  the  bank  of  Abingdon,  sued  the  bank 
and  its  directors  for  themselves  and  all  other  creditors  who 
might  come  in  and  be  made  parties  plaintiff  for  losses  sustained 
by  the  bank  for  reason  of  their  negligence  so  as  to  render  it 
insolvent,  and  upon  demurrer  to  the  petition  it  was  held  that 
"the  general  relation  of  the  bank  to  a  depositor  is  that  of 
debtor  and  creditor"  (citing  St.  Louis  v.  Johnson,  5  Dill.  241) 
and  that  plaintiffs  might  maintain  the  action. 

Delano  v.  Case,  121  111.  247,  2  Am.  St.  Rep.  81,  was  a  suit  by 
a  general  depositor  in  a  bank,  against  its  directors,  for  negli- 
gence in  permitting  it  to  be  held  out  to  the  public  as  solvent, 
when,  in  fact,  it  was  at  the  time  insolvent,  by  reason  of  which 
he  sustained  damages,  and  it  was  held  that  he  might  prosecute 
the  action:  See,  also,  3  Thompson  on  Corporations,  sec.  4123; 
Maisch  v.  Savings  Fund,  5  Phil.  30. 

These  decisions  all  seem  to  proceed  upon  the  theory  that  the 
directors  of  a  banking  corporation  and  its  creditors  occupy 
toward  each  other  the  relation  of  trustee  and  cestui  que  '**** 
trust,  but  we  are  not  prepared  to  adopt  this  view.  "They  are 
not  express  trustees;  they  are  agents;  they  are  trustees  in  the 
sense  that  every  agent  is  a  trustee  for  his  principal  and  bound 
to  exercise  diligence  and  good  faith":  Wallace  v.  Lincoln  Sav. 
Bank,  89  Teirn.  630,  24  Am.  St.  Rep.  625.  The  relation  of  the 
creditors  toward  the  corporation  "is  that  of  contract  and  not  of 
trust":  Chief  Justice  Fuller  in  Briggs  v.  Spaulding,  141  U.  S. 
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In  Deaderick  v.  Bank  of  Commerce,  100  Tenn.  457,  it  is  held 
that  directors  of  a  corporation  are  its  agents,  and  the  agents 
of  its  stockholders,  but  owe  no  duty  to  corporate  creditors, 
and  are  not  liable  to  such  creditors,  after  insolvency  of  the  cor- 
poration, for  loss  made  possible  by  their  neglect  to  properly 
supervise  the  management  of  its  affairs.  The  court  said:  "That 
directors  are  liable  in  an  action  at  law  to  their  principal,  the 
corporation,  for  losses  resulting  to  it  from  their  malfeasance, 
misfeasance,  or  their  failure  or  neglect  to  discharge  the  duties 
imposed  by  their  office,  and,  in  equity,  to  the  stockholders  for 
these  losses,  the  corporation  declining  to  bring  suit,  is  clear, 
upon  the  authorities.  Though  the  corporation  is  the  legal 
entity,  yet  the  stockholders  are  interested  in  the  operations  of 
the  corporation  while  in  a  state  of  activity,  and,  upon  its  dis- 
solution, in  the  distribution  of  its  property,  after  all  debts  are 
paid;  and  so  its  officers  or  agents  stand  in  a  fiduciary  relation 
to  both.  But  it  is  otherwise  as  to  creditors.  The  directors  of 
a  going  corporation,  whether  able  to  pay  its  debts  or  not,  owe 
no  allegiance  to  them.  It  is  true  that  the  creditors  may  ex- 
tend credit  upon  the  faith  that  the  company  has  assets  to  pay 
its  debts,  and  that  these  assets  are  prudently  managed;  yet  they 
are  strangers  to  the  directors;  they  maintain  no  fiduciary  rela- 
tion with  them;  there  is  a  lack  of  privity  between  the  two.  As 
was  said  by  the  supreme  court  of  the  United  States  in  Briggs 
V.  Spaulding,  141  U.  S.  132,  the  relation  between  the  creditors 
and  the  corporation  *is  that  of  contract,  and  not  of  tnist*;  but 
there  is  nothing,  of  either  contract  or  *®^  trust,  in  all  ordinary 
cases,  to  create  any  relation  between  the  creditor  and  the  di- 
rectors. A  creditor  of  a  going  corporation,  being  thus  a  mere 
stranger,  we  think  it  clear  that  he  can  no  more,  after  the  sus- 
pension of  the  corporation  by  insolvency,  either  in  law  or  equity, 
set  in  motion  litigation  to  hold  its  directors  liable  for  losses 
attributable  merely  to  inattention,  than  could  the  creditor  of 
any  other  insolvent  debtor  maintain  a  suit  against  his  agent 
under  similar  circumstances.  In  such  a  case  as  the  one  we  are 
dealing  with,  that  is,  loss  to  the  corporation  resulting  from 
mere  negligence  on  the  part  of  its  directors,  a  creditor  seeking 
to  hold  the  directors  liable  for  this  loss,  even  in  a  suit  like  this, 
must  rest  his  claim  upon  some  provision  of  positive  law." 

Landis  v.  Sea  Isle  City  Hotel  Co.,  53  N.  J.  Eq.  654,  was  a 
proceeding  in  equity  by  plaintiff,  who  was  both  a  stockholder 
and  a  creditor  of  an  insolvent  corporation,  to  charge  its  directors 
with  losses  sustained  by  their  mismanagement.     The  court  re- 
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'eiewed  the  cases  of  Halsey  v.  Ackerman,  38  N.  J.  Eq,  508,  and 
Williams  v.  McKay,  40  N.  J.  Eq.  189,  53  Am.  Eep.  775,  and 
>held  that,  in  so  far  as  the  plaintiff  was  a  stockholder,  they  were 
•liahle  to  him  for  losses  resulting  from  their  negligence,  because 
-of  the  fiduciary  relations  existing  between  them;  but,  as  for 
losses  sustained  by  him  as  a  mere  creditor,  they  were  not 
liable  to'him  for  such  negligence,  because  they  did  not  occupy 
"the  relation  to  him  as  such  creditor,  and  there  was  no  evidence 
-of  diversion  by  them  of  the  bank  funds  from  their  legitimate 
'  channel. 

In  Frost  Mfg.  Co.  v.  Foster,  76  Iowa,  535,  it  was  held  that 
"the  fact  that  directors  of  a  corporation  have  mismanaged  its 
•business  does  not  render  them  liable  to  creditors,  irnless  they 
are  made  liable  by  the  provisions  of  the  articles  of  incorporation 
»or  by  statute":  3  Thompson  on  Corporations,  sec.  4137. 

So,  in  Fusz  v.  Spaunhorst,  67  Mo.  256,  it  is  held  that,  in  the 
absence  of  statutory  or  constitutional  provisions,  a  ^^*  director 
or  officer  of  an  insolvent  incorporated  bank  is  not  individually 
responsible  in  an  action  at  law  for  injury  resulting  to  a  creditor 
or  depositor  from  the  management  of  the  bank,  unless  the  in- 
jury be  occasioned  by  his  intentional  or  fraudulent  act. 

Our  conclusion  is,  that  the  relation  of  defendant  bank  to 
plaintiffs  is  that  of  debtor  and  creditor,  and  that  for  the  mere 
failure  of  the  bank  directors  to  exercise  ordinary  diligence  and 
xjare  as  such  in  the  management  of  the  business  affairs  of  the 
bank,  by  reason  of  which  the  bank  became  insolvent,  they  can- 
not be  held  responsible  at  the  suit  of  its  general  creditors. 
We  accordingly  affirm  the  judgment. 

tjantt,  P.  J.,  and  Sherwood,  J.,  concur. 


BANKS— DUTIES  OF  DIRECTORS.— Directors  are  bound  to 
manage  the  affairs  of  a  banlc  with  tlie  same  degree  of  care  and  pru- 
dence which  is  generally  exercised  by  business  men  in  their  own  af- 
fairs. They  must  be  diligent  and  careful  in  performing  the  duties 
they  have  undertaken,  and  they  cannot  excuse  any  imprudence  on 
the  ground  of  their  ignorance  or  inexperience,  or  the  honesty  of  their 
Intentions;  and,  if  they  commit  an  error  of  judgment  through  mere 
recklessness  or  want  of  ordinary  prudence  and  skill,  the  bank  may 
hold  them  answerable  for  the  consequences:  Marshall  v.  Farmers' 
«tc.  Sav.  Bank,  85  Va.  67G,  17  Am.  St.  Rep.  84. 

BANKS— LIABILITY  OF  DIRECTORS— ORDINARY  CARE.— 
The  directors  of  a  bank  must  exercise  ordinary  care  and  diligence, 
Buch  as  that  exercised  by  prudent  men  in  their  own  affairs:  Wallace 
T.  Lincoln  Sav.  Bank.  89  Tenn.  030,  24  Am.  St.  Rep.  625;  and  are  an- 
swerable for  losses  resulting  from  mismanagement  of  Its  business 
affairs.    They  must  show  reasonable  capacity  for  the  position  they 
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accept,  and  use  It  in  their  best  discretion  and  Industry,  and  a  scrup- 
ulous  conscientiousness  in  every  matter,  and  obey  accurately  the  re- 
quisitions of  the  charter  and  of  the  general  law:  Marshall  ▼.  Farm- 
ers' etc.  Sav.  Bank.  85  Va.  07G.  17  Am.  St.  Rep.  84,  and  monographic 
note  thereto  on  the  liability  of  the  directors  of  a  corporation  for  neg- 
ligence. A  bank  director  cannot  be  held  as  such  to  the  same  ordin- 
ary care  that  he  takes  of  his  private  affairs;  and.  if  he  exercises  the 
ordinary  care  which  bauk  directors  usually  exercise,  he  is  not  liable 
for  a  misapplication  of  the  funds  of  the  bank  by  its  officers:  Swent- 
zel  V.  Penn  Bank,  147  Pa.  St  140,  30  Am.  St.  Rep.  718. 

BANKS— NEGLIGENCE—  INTRUSTING  BUSINESS  TO  CASH- 
IER—ORDINARY CARE.— The  dhectors  of  a  bank  have  no  right 
to  commit  the  management  of  Its  affairs  to  a  cashier,  president,  or 
other  officer  and  thereafter  take  no  steps  to  keep  themselves  in- 
formed of  what  is  being  done  with  the  corporate  assets,  and  the 
property  of  depositors  and  others  confided  to  its  care;  and,  if  they 
do  so,  and  money  or  other  property  is  lost  through  peculation,  mis- 
conduct, or  reckless  extravagance,  which  reasonable  care  and  atten- 
tion on  their  part  would  have  prevented,  they  are  answerable:  Note 
to  Marshall  v.  Farmers'  etc.  Sav.  Bank.  17  Am.  St.  Rep.  96,  100.  The 
active  management  of  a  bans  may  be  left  to  the  cashier  and  other 
agents  selected  by  the  directors,  but  it  is  the  duty  ot  the  directors  in 
respect  to  such  cashier  and  agents  to  supervise,  direct,  and  control 
them:  Note  to  Swentzel  v.  Penn  Bank,  30  Am.  St  Rep.  725.  The 
directors  of  a  bauk  are  bound  by  the  authorized  acts  of  its  cashier: 
Davenport  v.  Stone,  104  Mich.  521,  53  Am.  St  Rep.  467.  As  to  the 
liability  of  directors  for  a  deiaicatlon  of  their  cashier,  see  Savings 
Bank  v.  Caperton.  87  Ky.  306.  12  Am.  St  Rep.  488.  It  is  criminal 
negligence  for  a  banker  not  to  know  of  his  own  insolvency:  Meadow- 
croft  V.  People,  163  111.  56,  54  Am.  St  Rep.  447. 

BANKS— MISMANAGEMENT  AND  LOSS— ACTIONS  AGAINST 
DIRECTORS  FOR.— Suits  against  the  directors  of  a  bank  for  mis- 
management may  be  brought  by  the  cwporatlon,  stockholders,  as- 
signee for  the  benefit  of  creditors,  or  a  depositing  creditor,  accord- 
ing to  the  circumstances  of  the  case:  Wallace  v.  Lincoln  Sav.  Baulc, 
8«J  Tenn.  630.  24  Am.  St  Rep.  025;  Tate  v.  Bates,  118  N.  C.  287.  64 
Am.  St  Rep.  719:  Delano  v.  Case,  121  lU.  247,  2  Am.  St  Rep.  81; 
Solomon  v.  Bates,  118  N.  C.  311,  54  Am.  St  Rep.  725. 

BANKS— CONDITION  OF— KNOWLEDGE  OF  DIRECTORS— 
PRESUMl*TION. — The  directors  of  a  bank  are  conclusively  pre- 
sumed to  know  its  condition,  and  they  cannot  shield  themselves  from 
liability  because  of  their  Ignorance  of  facts  of  which  it  is  their  offi- 
cial duty  to  be  Informed:  Tate  v.  Bates.  118  N.  C.  287,  54  Am.  St  Rep. 
719;  monographic  note  to  Isham  v.  Post  38  Am.  St  Rep.  774.  on  the 
care  required  of  bankers  acting  as  agents  or  bailees;  note  to  Swentsel 
T.  Penn  Bank,  80  Am.  St  Bep.  725. 
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Cravens  v.  New  York  Life  Insurance  Company. 

(148  MiasoUKT,  583.] 

INSURANCE— lilFE— PLACE  OP  CONTRACT.— If  a  con- 
tract of  insurance  is  delivered  in  one  state,  and  the  premiums  are 
there  paid,  upon  performance  of  the  conditions  precedent  that  the 
premiums  shall  be  paid,  and  that  the  policy  shall  be  delivered  to  the 
insured  during  his  life  and  good  health,  the  contract  is  executed  in 
that  state,  although  the  insurance  company  is  incorporated  under  the 
laws  of  another  state,  and  has  its  chief  office  there;  and  this  is  true, 
although  it  is  expressly  agreed  in  the  application  and  policy  that  the 
place  of  the  contract  is  in  such  other  state,  and  that  the  contract 
shall  be  construed  according  to  the  laws  thereof. 

INSURANCE  COMPANIES  —  FOREIGN  —  LIMITATIONS 
UPON  TRANSACTION  OF  BITSINESS.— Foreign  insurance  com- 
panies which  do  business  in  this  state  do  so  not  by  right  but  by 
grace,  and  must,  in  doing  so,  conform  to  its  laws.  The  state  may 
also  prescribe  conditions  upon  which  it  will  permit  such  companies 
to  transact  business  within  its  borders,  or  exclude  them  altogether, 
without  violating  any  of  their  contractual  rights. 

INSURANCE— CONTRACT  OF— LAW  GOVERNING,  AS  TO 
PLACE. — A  contract  of  insurance,  executed  in  this  state,  is  subject 
to  the  laws  of  this  state,  notwithstanding  any  stipulations  therein 
to  the  contrary. 

INSURANCE— STATUTES  AS  PART  OF  CONTRACT  OF,— 
If  a  contract  of  insurance  is  executed  in  this  state,  the  statute  In 
force  respecting  its  subject  matter  becomes  as  much  a  part  of  the 
contract  as  if  copied  therein. 

INSURANCE— CONTRACT  OF— WAIVER  OF  STATUTORY 
PROVISIONS. — The  parties  to  a  contract  of  insurance  cannot,  either 
directly  or  indirectly,  waive  the  provisions  of  the  statute  governing 
it. 

INSURANCE— CONTRACTS  WITH  FOREIGN  COMPA- 
NIES— WHAT  LAW  CONTROLS.— When  no  statute  intervenes  pro- 
hibiting it,  an  insurance  company  doing  business,  by  permission,  in 
another  state  from  that  of  its  incorporation  may,  by  contract,  malse 
the  law  of  the  state  of  its  incorporation  the  applicatory  law  of  the 
contract,  but  where  the  laws  of  the  state  in  which  it  does  business, 
by  license,  prohibits  such  a  corporation  from  making  certain  kinds 
of  contracts.  It  is  bound  by  such  laws  and  must  conform  to  them. 

INSURANCE— LIFE— TEMPORARY  INSURANCE  —  NON- 
FORFEITABLE PAID-UP  POLICY— APPLICATION  OF  STAT- 
UTES— LIABILITY— WAIVER.— The  provisions  of  the  Missouri 
statute  which  concern  temporary  insurance  and  the  amount  thereof, 
as  well  as  the  length  of  time  that  it  shall,  in  each  case,  continue; 
which  make  policies  of  insurance  nonforfeitable  after  the  payment 
of  two  or  more  full  annual  premiums  thereon;  and  which  declare 
that.  In  case  of  the  death  of  the  insured  within  the  term  of  tem- 
porary insurance,  to  be  ascertained  as  provided  by  the  statute, 
the  company  shall  be  answerable  for  the  full  amount  of  the  policy, 
less  the  unpaid  premiums  with  interest  thereon,  apply  to  a  case  in 
which  an  Insurance  company  has  issued  its  fifteen  year  endowment 
policy,  where  four  annual  premiums  have  been  paid;  where  default 
Is  made  when  the  next  annual  payment  becomes  due  In  May,  and 
the  insured  dies  in  the  following  November;  and  where  the  policy 
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provides,  In  case  of  nonpayment  of  premiums,  for  the  Issuance,  upon 
demand,  of  a  nonforfeitable  paid-up  policy  after  the  original  policy 
has  been  In  force  for  three  years;  but  those  provisions  of  the  statute 
concerning  the  paid-up  policy  are  Inapplicable  where  the  insured 
declines  his  right  to  it,  and  makes  no  demand  therefor.  Statutory 
provisions  of  exemption  from  the  control  of  certain  statutes  are  also 
inapplicable  where  there  is  nothing  to  bring  the  policy  within  the  ex- 
empted matters.  Hence,  If  the  insured  dies,  as  in  this  case  he  did, 
within  the  term  of  temporary  insurance,  thus  fixed  or  ascertained 
by  the  statute,  the  amount  of  the  policy,  less  such  unpaid  premiums 
and  interest,  must  be  paid,  notwithstanding  any  waiver  In  the  policy 
by  the  insured  of  his  statutory  rights. 

INSURANCE— LIFE— DEMAND  FOE  TAID-UP  POLICY- 
CONDITION  PRECEDENT— WAIVER —If  a  policy  of  life  insur- 
aiice  requires  a  demand  to  be  made  for  a  paid-up  policy  within  six 
mouths  after  default  in  the  payment  of  premium,  such  demand,  with 
a  surrender  of  his  policy,  is  a  condition  precedent  to  the  holder's 
right  to  a  paid-up  policy,  and  It  cannot  be  waived  by  the  company 
80  as  to  aCCect  the  rights  of  the  Insured. 

INSURANCE  COMPANIES— FOREIGN— STATUTES  CON- 
CERNING— CONSTITUTIONALITY.- State  laws  regulating  for- 
eign insurance  companies,  and  prescribing  rules  by  which  they  may 
do  business  within  a  state,  or  prohibiting  them  from  doing  so  alto- 
gether, do  not  contravene  any  provision  of  either  the  state  or  federal 
constitution. 

William  B.  C.  Brown,  James  H.  Cravens,  and  Karnes,  Holmes 
&  Krauthoff,  for  the  appellant. 

F.  N.  Judson,  for  the  respondent. 

'^^  BURGESS,  J.  This  is  a  suit  upon  a  policy  of  life  in- 
surance for  $10,000,  issued  by  the  defendant  company  upon  the 
life  of  J.  K.  Cravens,  deceased,  in  favor  of  the  plaintiff,  who  was 
his  wife.  The  case  was  tried  by  the  court,  a  jury  being  waived. 
There  was  judgment  in  favor  of  plaintiff  in  the  sum  of  $2,670, 
from  which,  after  an  unsuccessful  motion  for  a  new  trial,  she 
appeals,  claiming  that  she  is  entitled  to  recover  the  sum  of 
$8,749.21,  that  is,  the  face  of  the  policy,  $10,000,  less  the  two 
unpaid  premiums  which  were  due  at  the  time  of  the  death  of 
the  assured,  together  with  interest  thereon. 

The  petition  alleges  that  the  policy  was  issued  on  the  eleventh 
day  of  May,  1887;  the  payment  of  all  annual  premiums,  until 
May,  1891;  the  death  of  the  assured  on  November  2,  1892; 
that  under  the  statute  the  insurance  was  extended,  and  was  in 
force  at  the  date  of  the  death  of  the  assured,  and  asks  judg- 
ment for  the  amount  of  the  policy,  less  the  unpaid  premiums. 

The  answer  of  defendant  alleges  that  it  is  a  mutual  insurance 
company  duly  incorporated  under  the  laws  of  the  state  of  New 
York,  and  doing  business  in  this  state;  that  by  agreement  of 
the  parties  the  law  of  that  state  was  made  the  law  governing 
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the  contract;  set  up  that  the  assured  made  default  in  May, 
1891,  after  paying  four  annual  premiums  and  tendered  the  sum 
of  $2,670,  the  amount  of  paid  up  or  commuted  policy,  to  which 
the  original  policy  was  entitled  by  its  terms  on  such  default, 
waiving  failure  to  make  demand  therefor.  It  also  alleges  that 
other  policy-holders,  that  ^^^  is,  other  members  of  the  same 
tontine  class,  had  by  the  terms  of  their  respective  policies  ac- 
quired with  plaintiff  contingent  and  mutual  interests  in  the 
profits  and  surplus  to  be  derived  from  the  premiums  on  all 
policies  of  such  class,  and  that  the  company  on  the  faith  of 
plaintiff's  contract  had  incurred  obligations  to  the  other  mem- 
bers of  the  tontine  class,  and  that  plaintiff  is  now  estopped  from 
setting  up  any  other  or  different  claim  under  the  policy. 

The  answer  further  alleges  that,  if  the  statute  of  Missouri, 
relied  on  by  plaintiff,  was  construed  so  as  to  nullify  the  nonfor- 
feiting  agreement  upon  the  faith  of  which  the  policy  was  is- 
sued and  without  which  it  would  not  have  been  issued,  and  to 
create  and  enforce  an  obligation  contrary  to  the  expressed  in- 
tent of  the  parties,  then  the  statute  so  construed  is  repugnant 
to  the  constitution  of  Missouri,  and  to  the  constitution  of  the 
United  States. 

The  application  for  the  policy  is  made  part  of  the  contract 
and  contains  the  following  provisions: 

"2.  That  inasmuch  as  only  the  officers  of  the  home  office  of 
the  said  company  in  the  city  of  New  York  have  authority  to 
determine  whether  or  not  a  policy  shall  issue  on  any  applica- 
tion, and  as  they  act  on  the  written  statements  and  representa- 
tions referred  to,  no  statements,  representations,  promises,  or 
information  made  or  given  by  or  to  the  person  soliciting  or 
taking  this  application  for  a  policy,  or  by  or  to  any  other  per- 
son, shall  be  binding  on  said  company,  or  in  any  manner  affect 
its  right,  unless  such  statements,  representations,  or  informa- 
tion, be  reduced  to  writing  and  presented  to  the  officers  of  the 
company,  at  the  home  office  in  the  application 

"4.  That  under  no  circumstances  shall  the  policy  hereby  ap- 
plied for  be  in  force  until  the  actual  payment  to,  and  accept- 
ance of  the  premium  by  the  company,  or  its  authorized  agent 
during  the  lifetime  and  good  health  of  the  person  on  whose  life 
insurance  is  applied  for 

*'®®  "6.  That  the  entire  contract  contained  in  the  said  policy 
and  in  this  application,  taken  together,  shall  be  construed  and 
interpreted  as  a  whole,  and  in  each  of  its  parts  and  obligations, 
according  to  the  laws  of  the  state  of  New  York,  the  place  of 
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the  contract  being  expressly  agreed  to  be  the  principal  office  of 
the  said  company  in  the  city  of  New  York." 

The  policy  contains  this  further  provision:  **That  if  the  pre- 
miums are  not  paid,  as  hereafter  provided,  on  or  before  the  day» 
when  due,  then  this  policy  shall  become  void,  and  all  payment* 
previously  made  shall  be  forfeited  to  the  company,  except  that 
if  this  policy,  after  being  in  force  three  full  years,  shall  lapse 
or  become  forfeited  for  the  nonpayment  of  any  premium,  paid- 
up  policy  will  be  issued,  on  demand  made  within  six  months 
after  such  lapse  with  the  surrender  of  this  policy,  under  the 
same  conditions  as  this  policy  except  as  to  payments  of  pre- 
miums, but  without  participation  in  profits,  for  an  amount  equal 
to  as  many  fifteenth  parts  of  the  sum  above  insured  as  there 
shall  have  been  complete  annual  premiums  paid  hereon  when 
said  default  in  the  payment  of  premiums  shall  be  made;  and 
all  right,  claim,  or  interest  arising  under  statute,  or  otherwise 
to  or  in  any  other  paid-up  policy  or  surrender  value,  and  to 
or  in  any  temporary  insurance,  whether  required  or  provided 
for  by  the  statutes  of  any  state,  or  not,  is  hereby  expressly 
waived  and  relinquished." 

The  cause  was  tried  upon  an  agreed  statement  of  facts,  the 
material  parts  of  which  are  as  follows: 

"1.  That  the  defendant  is  a  corporation,  organized  and  exist- 
ing under  the  laws  of  the  state  of  New  York  as  a  mutual  life 
insurance  company,  without  capital  stock,  having  its  chief  office 
in  the  city  of  New  York,  and  was  at  the  date  of  issuing  the 
policy  in  question,  and  since  has  been  and  now  is,  engaged  in 
the  business  of  insuring  lives  through  branch  offices  situated  in 
the  different  states  and  territories  of  this  country  and  certain 
foreign  countries. 

693  «2.  That  the  defendant  for  many  years  past  has  main- 
tained branch  offices  in  the  state  of  Missouri  and  has  employed 
agents  to  solicit  applications  for  insurance  from  citizens  of  Mis- 
souri, and  in  the  year  1887,  as  both  prior  and  subsequent  thereto, 
defendant  had  received  from  the  superintendent  of  insurance  a 
certificate  of  authority  to  transact  business  in  said  state. 

"3.  That  during  the  year  1886  and  prior  to  the  issuance  of 
the  policy  sued  upon,  the  amount  of  policies  issued  by  defend- 
ants to  citizens  of  Missouri  was  $1,617,985,  and  the  amount  of 
insurance  in  force  on  the  lives  of  citizens  of  Missouri  on  Decem- 
ber 31,  1886,  was  $8,886,542,  and  the  total  amount  of  policies 
issued  by  defendant  in  said  year  1886  was  $85^178,294,  and  th« 
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total  amount  of  policies  in  force  on  December  31,  1886,  issued 
by  defendant,  was  $304,373,540. 

"4.  That  on  the  second  day  of  May,  1887,  and  long  prior 
thereto,  John  K.  Cravens  was  a  citizen  of  the  state  of  Missouri 
and  resident  of  the  county  of  Jackson  in  said  state;  that  on  the 
said  date  and  long  prior  thereto  said  John  K.  Cravens  was  the 
husband  of  Fannie  Cravens,  the  plaintiff  herein,  and  thereafter 
continued  to  be  the  husband  of  said  plaintiff,  Fannie  Cravens, 
until  the  time  of  his  death. 

"5.  That  the  defendant,  in  the  transaction  of  its  business, 
had  adopted  different  forms  of  policies,  embodying  different  and 
varying  plans  of  insurance,  all  of  them  being  on  the  mutual 
plan;  the  premiums  paid,  less  the  expense  of  management,  be- 
ing administered  solely  for  the  benefit  of  the  policy-holders,  de- 
fendant having  no  capital  stock. 

"6.  That  on  the  second  day  of  May,  1887,  the  local  agents 
of  defendant  solicited  said  John  K.  Cravens  at  his  residence  in 
the  county  of  Jackson  and  state  of  Missouri  to  insure  his  life  in 
the  defendant  company,  and  submitted  to  him  the  different 
plans  of  insurance  then  in  use  by  said  defendant,  and  said  John 
K.  Cravens  selected  the  plan  known  as  the  nonforf  citing,  limited 
tontine  policy  fifteen-year  endowment  with  limited  premium 
return,  and  signed  a  written  *^*  application  therefor,  and  also 
signed  the  same  in  the  name  of  the  plaintiff,  Fannie  Cravens,  as 
beneficiary  of  the  policy  to  be  issued  thereunder,  which  said 
application  is  herewith  filed  ....  and  made  a  part  hereof  as 
fully  as  if  set  forth  herein.  Said  written  application  was  there- 
upon delivered  to  defendant's  agent  at  Kansas  City,  and  was  by 
him  forwarded  with  the  report  of  the  medical  examination  of 
said  Cravens,  which  said  medical  examination  of  said  Cravens 
was  made  by  the  examiner  of  defendant  company  at  Kansas 
City,  in  the  state  of  Missouri,  and  by  said  agent  forwarded  to 
defendant's  home  office  in  the  city  of  New  York. 

"7.  That  thereafter  on  the  tenth  day  of  May,  1887,  said  ap- 
plication and  medical  examination  was  received  at  the  home 
office  of  the  defendant  in  the  city  of  New  York,  state  of  New 
York,  and  was  there  examined  by  the  officers  of  defendant,  and 
on  the  eleventh  day  of  May  said  application  and  medical  exam- 
ination was  accepted  and  approved,  and  the  policy  in  suit.  No. 
250,213,  was  thereupon  executed  by  the  officers  of  said  defend- 
ant at  said  home  office,  which  said  policy  is  herewith  filed  .... 
and  made  a  part  hereof  as  fully  as  if  set  forth  herein. 
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**8.  That  said  policy  was  transmitted  by  defendant  to  its 
agents  at  Kansas  City,  in  Jackson  county,  and  on  the  twentieth 
day  of  May,  1887,  the  policy  was  delivered  to  said  Cravens,  in 
the  county  of  Jackson,  in  the  state  of  Missouri,  by  said  agent, 
and  the  first  premium  of  $589.50  was  paid  by  said  Cravens,  in 
the  state  of  Missouri,  to  the  said  agent  of  defendant,  and  by 
said  agent  transmitted  to  defendant's  home  office. 

"9.  That  said .  Cravens  thereafter  paid  to  defendant  the 
premiums  due  upon  said  policy  upon  the  eleventh  day  of  May, 
1888,  and  on  the  eleventh  day  of  May,  1889,  and  on  the  eleventh 
day  of  May,  1890,  the  amount  of  each  of  said  premiums  being 
received  by  the  agent  of  the  defendant  from  said  Cravens  at 
defendant's  branch  oflRce  in  Kansas  City,  and  transmitted  to 
****  defendant's  home  office,  said  agent  delivering  therefor  to 
said  Cravens  receipts  of  defendant  signed  by  the  chief  officers 
of  the  company,  and  countersigned  by  said  agent. 

"10.  That  default  was  made  in  the  payment  of  the  premium 
due,  on  the  eleventh  day  of  May,  1891,  and  said  premium  has 
not  been  paid,  and  no  subsequent  premium  has  been  paid. 

"11.  That  said  John  K.  Cravens  died  in  Kansas  City,  in  the 
state  of  Missouri,  on  the  second  day  of  November,  1892,  and 
thereafter,  on  the  thirtieth  day  of  November,  1892,  proofs  of 
death  in  due  form  as  called  for  by  the  policy  of  insurance  were 
by  Fannie  Cravens  made  out  and  delivered  to  defendant  and 
received  by  defendant.  A  copy  of  said  proofs  of  death  is  here- 
with filed  ....  and  made  a  part  hereof  as  fully  as  if  set  forth 
herein. 

"12.  That  the  amount  of  paid-up  insurance  to  which  the 
policy  in  suit.  No.  250,213,  was  entitled  according  to  the  terms 
of  the  application  and  policy  was  $2,670,  but  no  demand  for 
such  paid-up  policy  was  made  by,  or  on  behalf  of,  said  Cravens 
within  six  months  after  default  on  May  11,  1891,  or  at  any 
time;  that  defendant,  upon  the  death  of  said  Cravens,  offered 
to  waive  the  failure  to  make  such  demand,  and  tendered  plain- 
tiff, and  still  tenders,  the  amount  of  said  policy,  to  wit,  $2,670, 
which  she  declined  and  still  declines  to  receive. 

"13.  At  the  date  of  the  issuance  of  said  policy  the  only  stat- 
ute of  the  state  of  New  York  regulating,  or  in  any  way  relating 
to  the  forfeiture  of  life  insurance,  is  that  set  forth  in  chapter 
341  of  the  Laws  of  1876,  of  the  state  of  New  York,  as  amended 
by  chapter  321  of  the  Laws  of  1877,  of  the  said  state,  which  said 
•tatutes  may  be  referred  to  as  if  set  forth  in  full  herein. 

**14.  The  total  number  of  policies  issued  during  the  year 
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1887  by  defendant  on  the  "nonforfeiting  limited  tontine  policy 
plan,  with  fifteen  years  tontine  period,"  constituting  the  same 
tontine  class  with  policy  No.  250,213,  issued  to  the  '^^^  resi- 
dents of  all  the  states  and  countries  wherein  defendant  did 
business,  was  five*  thousand  one  hundred  and  seventy-two 
(5,172),  covering  aggregate  insurance  in  the  sum  of  $20,154,981. 

"15.  That  said  John  K.  Cravens,  on  the  eleventh  day  of 
May,  1891,  was  fifty-three  years  of  age,  and  the  term  of  tem- 
porary insurance  procured  at  that  date  by  three-fourths  of  the 
net  value  of  the  policy  taken  as  a  single  premium  for  the  amount 
written  in  the  policy,  was  six  years  and  forty-six  days  from  the 
eleventh  day  of  May,  1891,  making  said  policy,  if  subject  to 
said  extended  insurance,  in  force  at  the  date  of  the  death  of 
the  said  Cravens. 

"16.  The  amount  which  plaintiff  claims  under  said  policy 
is  the  face  of  the  poliay,  to  wit,  $10,000,  less  the  amount  of  un- 
paid premiums  with  interest  thereon,  leaving  a  balance  claimed 
of  $8,749.21,  with  interest  thereon  at  the  rate  of  six  per  cent 
per  annum  from  the  thirtieth  day  of  November,  1892,  and  the 
defendant  admits  and  offers  to  pay  the  aforementioned  sum  of 
$2,670,  which  the  plaintiff  declines  to  receive." 
-  The  several  sections  of  the  Eevised  Statutes  of  1879,  in  force 
at  the  date  of  the  policy  sued  on,  and  having  any  bearing  upon 
the  issues  involved,  are  as  follows: 

"Sec.  5983.  Policies  nonforfeitable,  when. — No  policy  of  in- 
surance on  life  hereafter  issued  by  any  life  insurance  company 
authorized  to  do  business  in  this  state,  on  and  after  the  first  day 
of  August,  A.  D.  1879,  shall,  after  payment  upon  it  of  two  full 
annual  premiums  be  forfeited  or  become  void,  by  reason  of  the 
nonpayment  of  premiums  thereon,  but  it  shall  be  subject  to  the 
following  rules  of  commutation,  to  wit:  The  net  value  of  the 
policy,  when  the  premium  becomes  due  and  is  not  paid,  shall  be 
computed  upon  the  American  experience  table  of  mortality, 
with  four  and  one-half  per  cent  interest  per  annum,  and  after 
deducting  from  three-fourths  of  such  net  value  any  notes  or 
other  indebtedness  to  the  company,  given  on  account  of  past 
premium  ***'^  payments  on  said  policy  issued  to  the  insured, 
which  indebtedness  shall  then  be  canceled,  the  balance  shall  be 
taken  as  a  net  single  premium  for  temporary  insurance  for  the 
full  amount  written  in  the  policy,  and  the  term  for  which  such 
temporary  insurance  shall  be  in  force  shall  be  determined  by 
the  age  of  the  person  whose  life  is  insured  at  the  time  of  default 
of  premium,  and  the  assumption  of  mortality  and  interest  afore- 
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said;  but,  if  the  policy  shall  be  an  endowment,  payable  at  a  cer- 
tain time  or  at  death,  if  it  should  occur  previously,  then,  if  what 
remains,  as  aforesaid,  shall  exceed  the  net  single  premium  of 
temporary  insurance  for  the  remainder  of  the  endowment  term 
for  the  full  amount  of  the  policy,  such  excess  shall  be  considered 
as  a  net  single  premium  for  a  pure  endowment  of  so  much  as 
such  premium  will  purchase,  determined  by  the  age  of  the  in- 
sured at  date  of  defaulting  the  payment  of  the  premium  on  the 
original  policy,  and  the  table  of  mortality  and  interest  as  afore- 
said, which  amount  shall  be  paid  at  the  end  of  the  original  term 
of  endowment,  if  the  insured  shall  then  be  alive. 

"Sec.  5984.  A  paid-up  policy  may  be  demanded,  when. — ^At 
any  time  after  the  payment  of  two  or  more  full  annual  pre- 
miums, and  not  later  than  sixty  days  from  the  beginning  of  the 
extended  insurance  provided  in  the  preceding  section,  the  legal 
holder  of  the  policy  may  demand  of  the  company,  and  the  com- 
pany shall  issue  its  paid-up  policy,  which,  in  case  of  an  ordinary 
life  policy,  shall  be  for  such  an  amount  as  the  net  value  of  the 
original  policy  at  the  age  and  date  of  lapse,  computed  according 
to  the  American  experience  table  of  mortality,  with  interest  at 
the  rate  of  four  and  one-half  per  cent  per  annum,  without  de- 
duction of  indebtedness  on  account  of  said  policy,  will  purchase 
applied  as  a  single  premium  upon  the  table  rates  of  the  com- 
pany; and,  in  case  of  a  limited  payment  life  policy,  or  of  a  con- 
tinued payment  endowment  policy  payable  at  a  certain  time,  or 
death,  it  shall  be  for  an  amount  bearing  such  proportion  to  the 
amount  of  '*^®  the  original  policy  as  the  number  of  complete 
annual  premiums,  actually  paid,  shall  bear  to  the  number  of 
such  annual  premiums  stipulated  to  be  paid;  provided,  that  from 
such  amount  the  company  shall  have  the  right  to  deduct  the  net 
reversionary  value  of  all  indebtedness  to  the  company  on  ac- 
count of  such  policy;  and,  provided  further,  that  the  policy 
holder  shall,  at  the  time  of  making  demand  for  such  paid-up 
policy,  surrender  the  original  policy  legally  discharged  at  the 
parent  office  of  the  company. 

"Sec.  5985.  Rule  of  payment  on  commuted  policy. — ^If  the 
death  of  the  insured  occur  within  the  term  of  temporary  insur- 
ance covered  by  the  value  of  the  policy  as  determined  in  sec- 
tion 5983,  and  if  no  condition  of  the  insurance  other  than  the 
payment  of  premiums  shall  have  been  violated  by  the  insured, 
the  company  shall  be  bound  to  pay  the  amount  of  the  policy, 
the  same  as  if  there  had  been  no  default  in  payment  of  pre- 
mium, anything  in  the  policy  to  the  contrary  notwithstanding; . 
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provided,  however,  that  notice  of  the  claim  and  proof  of 
the  death  shall  be  submitted  to  the  company  in  the  same 
manner  as  provided  by  the  terms  of  the  policy  within  ninety 
days  after  the  decease  of  the  insured;  and  provided,  also,  that 
the  company  shall  have  the  right  to  deduct  from  the  amount  in- 
sured in  the  policy  the  amount  compounded  at  six  per  cent 
interest  per  annum,  of  all  the  premiums  that  had  been  forborne 
at  the  time  of  the  decease,  including  the  whole  of  the  year's  pre- 
mium in  which  the  death  occurs,  but  such  premiums  shall  in  no 
case  exceed  the  ordinary  life  premium  for  the  age  at  issue,  with 
interest  as  last  aforesaid. 

"Sec.  5986.  The  foregoing  provisions  not  applicable,  when. — 
The  three  preceding  sections  shall  not  be  applicable  in  the  fol- 
lowing cases,  to  wit:  If  the  policy  shall  contain  a  provision  for 
an  unconditional  cash  surrender  value  at  least  equal  to  the  net 
single  premium  for  the  temporary  insurance  provided  herein- 
before; or  for  the  unconditional  commutation  ^^®  of  the  policy 
to  nonforfeitable  paid-up  insurance  for  which  the  net  value  shall 
be  equal  to  that  provided  for  in  section  5984;  or  if  the  legal 
holder  of  the  policy  shall,  within  sixty  days  after  default  of  pre- 
mium, surrender  the  policy  and  accept  from  the  company  an- 
other form  of  policy;  or,  if  the  policy  shall  be  surrendered  to 
the  company  for  a  consideration  adequate  in  the  judgment  of 
the  legal  holder  thereof,  then,  and  in  any  of  the  foregoing  cases, 
this  act  shall  not  be  applicable." 

The  plaintiff  contends  that  the  contract  of  insurance  which 
forms  the  basis  of  this  suit  is  a  Missouri  contract,  and  must  be 
governed  by  its  laws,  notwithstanding  the  defendant  is  a  corpo- 
ration incorporated  under  the  laws  of  the  state  of  New  York, 
has  its  chief  office  there,  and  that  the  contract  provides  that  the 
contract  contained  in  the  policy  and  application  shall  be  con- 
strued according  to  the  laws  of  the  state  of  New  York,  the  place 
of  said  contract  being  agreed  to  be  the  home  office  of  said  com- 
pany in  the  city  of  New  York.  This  contention  is  predicated 
not  only  on  the  fact  that  the  contract  also  provides  "that  under 
no  circumstances  shall  the  policy  hereby  applied  for  be  in  force 
until  the  actual  payment  to  and  acceptance  of  the  premiums  by 
the  company  or  its  authorized  agent  during  the  lifetime  and 
good  health  of  the  person  on  whose  life  insurance  is  applied 
for,"  but  upon  the  further  fact  that  the  application  was  by 
defendant's  agent  in  Kansas  City,  Missouri,  transmitted  to  de- 
fendant at  its  home  office  in  said  city,  upon  receipt  of  which  the 
•  company  issued  the  policy  containing  the  clause  quoted,  sent 
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the  same  to  its  agent  at  Kansas  City,  who  afterward  delivered 
the  policy  to  the  insured  in  Missouri  and  then  and  there  received 
the  first  premium. 

However  perfect  in  form  the  contract  may  have  heen,  and  al- 
though all  of  its  other  terms  and  conditions  may  have  been  com- 
plied with,  payment  of  the  premium  during  the  life  and  good 
health  of  the  assured,  and  delivery  of  the  contract  ****  to  him 
were  conditions  precedent  in  order  to  complete  its  execution, 
and,  as  the  premiums  were  paid  and  the  policy  delivered  to  the 
assured  in  this  state,  it  must  follow  that  the  contract  waa  exe- 
cuted here. 

Equitable  Life  Assur.  Soc.  v.  Clements,  140  U.  S.  226,  was  a 
suit  upon  a  life  insurance  policy  executed  in  New  York  by  a 
corporation  of  that  state  doing  business  in  this  state,  upon  an 
application  signed  in  this  state  by  one  of  its  residents,  and  made 
part  of  the  contract,  which  provided  that  it  should  not  take 
efTect  until  the  first  premium  was  actually  paid  during  the  life 
of  the  person  proposed  for  insurance,  and  which  was  delivered 
and  the  first  premium  paid  in  Missouri,  and  it  was  held  in  the 
absence  of  evidence  of  the  company's  acceptance  of  the  appli- 
cation in  New  York,  to  be  a  Missouri  contract  and  governed  by 
the  laws  of  Missouri. 

In  Hicks  v.  National  Life  Ins.  Co.,  60  Fed.  Rep.  692,  it  is 
said:  "If  any  authority  were  needed  for  the  proposition  that  a 
policy  applied  for  in  New  York,  delivered  there,  and  the  pre- 
miums paid  there,  is  a  New  York  contract,  notwithstanding  it  ia 
signed  and  issued  by  the  insurer  in  another  state,  the  reference 
is  supplied  by  the  case  of  Equitable  Life  Assur.  Soc.  v.  Clements, 
140  U.  S.  226.  The  delivery  of  the  policies  in  the  present  case 
was  made  in  New  York  City  to  an  agent  of  the  assured,  and  in 
legal  effect  was  as  if  the  assured  had  been  personally  present 
and  received  them.  Then,  and  not  before,  the  policies  took 
effect." 

In  Northwestern  Mut.  Life  Ins.  Co.  v.  Elliott,  6  Fed.  Rep. 
225,  an  application  for  a  policy  was  made  at  Portland,  Oregon, 
to  the  company's  agent,  who  forwarded  the  same  to  the  company 
at  Milwaukee,  Wisconsin.  The-  company  thereupon,  in  Wis- 
consin, issued  its  policy,  containing  a  clause,  viz.:  "This  policy 
shall  not  take  effect  and  become  binding  on  the  company  until 
the  premium  shall  be  actually  paid,  during  the  lifetime  of  the 
person  whose  life  is  assured,  to  the  company  or  some  person  au- 
thorized to  receive  it,  who  ®**^  shall  countersign  the  policy  on 
receipt  of  the  premium/'  and  transmitted  the  same  to  its  agent 
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at  Portland,  Oregon,  who  there  delivered  it  to  the  insured. 
The  court  said:  "Where,  then,  was  this  contract  made,  in  Wis- 
consin or  Oregon?  The  answer  to  this  question  involves  the 
inquiry,  Where  did  the  final  act  take  place  which  made  the 
transaction  a  contract  binding  on  the  parties?  The  premium 
was  paid  to  the  agent  of  the  plaintiff  at  Portland,  who  then  and 
there  countersigned  and  delivered  the  policy.  This  was  the 
consummation  and  completion  of  the  contract.  But,  to  put 
this  beyond  a  doubt,  the  policy  itself  declares  that  it  shall  not  be 
binding  on  the  company  until  these  acts  are  performed.  And, 
until  it  was  binding  on  the  company  it  was  not  binding  on  the 
applicant;  in  short,  it  was  not  yet  a  contract,  but  only  a  propo- 
sition"; Pomeroy  v.  Manhattan  Life  Ins.  Co.,  40  111.  400; 
Tliwing  V.  Great  Western  Ins.  Co.,  Ill  Mass.  109;  Wood  on 
Fire  Insurance,  189,  note  2;  Hardie  v.  St.  Louis  Mut.  Life  Ins. 
Co.,  26  La.  Ann.  242;  St.  Louis  Mut.  Life  Ins.  Co.  v.  Kennedy, 
6  Bush,  450. 

In  Fletcher  v.  New  York  Life  Ins.  Co.,  13  Fed.  Rep.  526,  the 
policy  was  delivered  in  Missouri,  to  a  citizen  of  Missouri,  and  the 
first  premium  there  paid.  The  court  said:  "The  defendant 
company  was  doing  business  in  Missouri,  with  the  privileges 
granted  to  it  here,  when  said  insurance  was  effected.  It  may 
be  that  the  formal  acceptance  of  the  proposed  contract  was  by 
the  letter  of  the  contract,  to  be  consummated  in  New  York. 
The  broad  proposition,  however,  remains,  no  artifice  to  avoid 
which  can  be  upheld.  The  statutes  of  Missouri,  for  salutary 
reasons,  permit  foreign  corporations  to  do  business  in  the  state 
-on  prescribed  conditions.  If,  despite  such  conditions,  they  can, 
by  the  insertion  of  clauses  in  their  policies,  withdraw  them- 
selves from  the  limitations  of  the  Missouri  statutes,  while  ob- 
taining all  the  advantages  of  its  license,  then  a  foreign  corpora- 
tion can,  by  special  contract,  upset  the  statutes  of  the  state  and 
become  exempt  from  the  requirements  of  law.  Such  a  proposi- 
tion ^^^  is  not  to  be  countenanced.  The  defendant  corpora- 
tion chose  to  embark  in  business  within  this  state,  under  the 
terms  and  conditions  named  in  the  statute.  It  could  not,  by  . 
paper  contrivances,  however  specious,  withdraw  itself  from  the 
■operation  of  the  laws,  by  force  of  which  it  could  alone  do  busi- 
ness within  the  state.  To  hold  otherwise  would  be  subversive 
of  the  right  of  a  state  to  decide  on  what  terms,  by  comity,  a 
foreign  corporation  should  be  admitted  to  do  business  or  be 
recognized  therefor  within  the  state  jurisdiction.  Each  state 
•can  decide  for  itself   whether  a   foreign   corporation  shall  be 
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recognized  by  it,  and  on  what  terms.  Primarily,  a  corporation 
has  no  existence  beyond  the  territorial  limits  of  the  state  creat- 
ing it,  and,  when  it  undertakes  business  beyond,  it  does  so  only 
by  comity.  The  defendant  corporation,  having  been  permitted 
to  do  business  in  ^lissouri  under  the  statutes  of  the  latter,  was 
bound  by  all  the  provisions  of  those  statutes,  and  could  not,  by 
the  insertion  of  any  of  the  many  clauses  in  its  forms  of  applica- 
tion, et  cetera,  withdraw  itself  from  the  obligatory  force  of  the 
statute.  The  contract  of  insurance,  therefore  is  a  Missouri  eon- 
tract,  and  subject  to  the  local  law." 

In  the  case  of  Wall  v.  Equitable  Life  Assur.  Soc,  32  Fed. 
Rep.  275,  it  was  said:  "The  defendant  is  a  New  York  corpora- 
tion doing  business  in  the  state  of  Missouri;  the  insured  was  a 
citizen  and  resident  of  Missouri,  and  made  his  application  here, 
which  was  forwarded  to  New  York;  the  application  was  ac- 
cepted, the  policy  fully  prepared  and  signed  in  that  state,  and 
sent  to  Missouri,  and  delivered  to  the  applicant  here.  By  the 
terms  of  the  policy,  all  premiums  are  payable  at  the  defendant's 
office  in  New  York.  If  the  sum  insured  should  become  pay- 
able, the  payment  is  to  be  made  at  its  office  in  New  York.  .... 
Under  these  facts,  I  have  little  doubt  as  to  the  true  answer  to  be 
made  to  this  first  question,  viz.:  'Is  the  contract  sued  on  gov- 
erned and  to  be  construed  by  the  laws  of  the  state  of  New  York, 
or  by  the  laws  ®***  of  the  state  of  Missouri?'  In  White  v.  Con- 
necticut etc.  Ins.  Co.,  4  Dill.  177,  it  was  held  that  the  act  of  the 
legislature  of  the  state  of  Missouri,  March  23,  1874,  in  respect  to 
policies  of  life  insurance  extends  to  all  policies  of  life  insurance 
delivered  in  this  state  after  the  act  went  into  effect.  That  was 
a  suit  against  a  foreign  insurance  company  doing  business  in 
the  state.  In  Fletcher  v.  New  York  Life  Ins.  Co.,  13  Fed.  Rep. 
526,  it  was  held  that  a  foreign  insurance  company  cannot  with- 
draw itself  from  the  operation  of  the  statute  of  a  state  in  which 
it  does  business  by  the  insertion  of  clauses  in  its  policies.  That 
was  a  case  in  which  the  defendant  company  insisted  that,  by 
virtue  of  certain  clauses  in  the  application,  the  contract  was  to 
be  finally  and  fully  executed  in  New  York.  In  his  opinion,  an 
opinion  concurred  in  by  Circuit  Judge  McCrary,  Judge  Treat 
uses  this  language:  *The  defendant  corporation,  having  been 
permitted  to  do  business  in  Missouri,  under  the  statutes  of  the 
latter,  was  bound  by  all  the  provisions  of  those  statutes,  and 
could  not,  by  the  insertion  of  any  of  the  many  clauses  of  its 
forms  of  applications,  withdraw  itself  from  the  obligatory  force 
of  the  statute.    The  contract  of  insurance,  therefore,  is  a  Mi»- 
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Bouri  contract  and  subject  to  the  local  law.'  ....  In  view  of 
these  authorities,  and  considering  the  reason  of  Judge  Treat  in 
the  opinion  above  referred  to,  I  deem  it  unnecessary  to  discuss 
the  question  further,  and  simply  hold  that  the  Missouri  statute 
controls."  This  case  was  affirmed  in  the  United  States  supreme 
court. 

The  same  rule  is  announced  in  Equitable  Life  Assur.  Soc.  v. 
Winning,  58  Fed.  Rep.  541,  Berry  v.  Knights  Templars'  etc. 
Co.,  46  Fed.  Bep.  439,  and  in  Price  v.  Connecticut  Mut.  Life 
Ins.  Co.,  48  Mo.  App.  381. 

It  is  true  that  there  was  no  express  provision  in  the  contract 
which  formed  the  basis  of  the  Clements  suit,  supra,  as  there  is 
in  the  case  at  bar  with  respect  to  the  state  by  whose  laws  the 
contract  should  be  construed,  or  as  to  the  ***  place  of  contract; 
but  defendant  was  at  the  time  of  the  execution  of  the  contract 
doing  business  in  this  state  ex  gratia,  and  could  not,  with  re- 
spect to  such  business,  evade  the  statute  of  this  state  or  with- 
draw itself  from  its  operation  by  the  insertion  of  clauses  in 
the  policy:  Fletcher  v.  New  York  Life  Ins.  Co.,  13  Fed.  Rep. 
526;  Wall  v.  Equitable  Life  Assur.  Co.,  32  Fed.  Rep.  275. 

In  Price  v.  Connecticut  Mut.  Life  Ins.  Co.,  48  Mo,  App.  281, 
it  is  said:  ^'Where  an  insurance  company  does  business  in  this 
state,  and  issues  its  policies  to  residents  of  this  state,  the  validity 
of  clauses  in  its  policies  must  be  determined  by  the  laws  of  this 
state.  The  laws  of  this  state  establish  a  rule  of  public  policy, 
which  overrides  the  freedom  of  contract  of  the  parties,  and 
makes  waiver  of  statutory  provisions  ineffectual,  although  such 
waivers  are  contained  in  the  strongest  terms  in  the  policies.'* 

Foreign  insurance  companies  which  do  business  in  this  state 
do  so,  not  by  right,  but  by  grace,  and  must,  in  so  doing,  conform 
to  its  laws;  they  cannot  avail  themselves  of  its  benefits,  without 
bearing  its  burdens.  Moreover,  the  state  may  prescribe  condi- 
tions upon  which  it  will  permit  foreign  insurance  companies  to 
transact  business  within  its  borders  or  exclude  them  altogether, 
and  in  so  doing  violates  no  contractual  rights  of  the  company: 
State  V.  Stone,  118  Mo.  388,  40  Am.  St.  Rep.  388;  Daggs  r. 
Orient  Ins.  Co.,  136  Mo.  382,  58  Am.  St.  Rep.  638,  172  U.  S. 
557. 

It  is,  therefore,  concluded  that  the  contract  is  a  Missouri  con- 
tract and  governed  by  the  laws  of  this  state.  Being  a  Missouri 
contract,  the  statute  then  in  force  with  respect  to  the  subject 
matter  of  the  contract  entered  into  and  became  part  thereof,  as 
much  80  as  if  copied  therein:  State  v.  Beming,  74  Mo.  87;  Reed 
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V.  Painter,  129  Mo.  680;  Havens  v.  German ia  Fire  Ins.  Co.,  123 
Mo.  403,  45  Am.  St.  Eep.  670;  White  v.  Connecticut  etc.  Ins. 
Co.,  4  Dill.  177. 

The  question  then  is.  Could  the  parties  themselves  enter  inta 
a  contract  either  directly  or  indirectly  waiving  the  provisions  of 
the  statutes? 

**'*  It  was  held  in  Equitable  Ijife  Assur.  Soc,  v.  Clements,  140 
TJ.  S.  226,  that  sections  5983,  5986,  supra,  established  a  rule  of 
commutation  upon  default  in  payment  of  premiums  after  two 
premiums  have  been  paid  on  a  policy  of  life  insurance,  which 
could  not  be  raised  or  waived  by  express  provision  in  the  con- 
tract, except  in  the  cases  specified  in  those  statutes.  The  court 
said:  "The  manifest  object  of  this  statute,  as  of  many  statutes 
regulating  the  form  of  policies  of  insurance  on  lives  or  against 
fires,  is  to  prevent  insurance  companies  from  inserting  in  their 
policies  conditions  of  forfeiture  or  restriction,  except  so  far  as 
the  statute  permits.  The  statute  is  not  directory  only,  or  subject 
to  be  set  aside  by  the  company  with  the  consent  of  the  assured;, 
but  it  is  mandatory,  and  controls  the  nature  and  terms  of  the 
contract  into  which  the  company  may  induce  the  assured  to 
enter.  This  clearly  appears  from  the  unequivocal  words  of 
command  and  of  prohibition  above  quoted,  by  which,  in  section 
5983,  *no  policy  of  insurance,'  issued  by  any  life  insurance  com- 
pany authorized  to  do  business  in  this  state,  'shall,  after  the 
payment  of  two  full  annual  premiums,  be  forfeited  or  become 
void  by  reason  of  the  nonpayment  of  premium  thereon,  but  it 
shall  be  subject  to  the  following  rules  of  commutation,*  and,  in 
section  5985,  that  if  the  assured  dies  within  the  term  of  tempo- 
rary insurance,  as  determined  in*  the  former  section,  *the  com- 
pany shall  be  bound  to  pay  the  amount  of  the  policy,'  'anything 
in  the  policy  to  tlie  contrary  notwithstanding.*  This  construc- 
tion is  put  beyond  doubt  by  section  5986,  which,  by  specifying 
four  cases  (two  of  which  relate  to  the  form  of  the  policy)  in 
which  the  three  preceding  sections  'shall  not  be  applicable,* 
necessarily  implies  that  those  sections  shall  control  all  cases  not 
so  specified,  whatever  be  the  form  of  the  policy It  fol- 
lows that  the  insertion  in  the  policy  of  a  provision  for  a  different 
rule  of  commutation  from  that  prescribed  by  the  statute  in 
case  of  default  of  payment  of  premium  after  three  premiums 
**®  have  been  paid,  as  well  as  the  insertion  in  the  application 
of  a  clause  by  which  the  beneficiary  purports  to  'waive  and  re- 
linquish all  right  or  claim  to  any  other  surrender  value  than 
that  80  provided,  whether  required  by  a  statute  of  any  gtate  or 
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not/  is  an  ineffectual  attempt  to  evade  and  nullify  the  clear 
words  of  the  statute." 

The  recent  case  of  the  Equitahle  Life  Assur,  Soc.  v.  Nixon, 
SI  Fed.  Eep.  796,  was  a  suit  upon  a  policy  issued  by  the  com- 
pany, a  corporation  of  the  state  of  New  York,  and  doing  busi- 
ness in  the  then  territory  of  Washington.  The  assured  paid  all 
premiums  that  accrued  prior  to  July  14:,  1890,  according  to  the 
terms  of  the  policy,  but  made  default  in  the  payment  of  the 
premium  which  fell  due  on  that  day,  in  consequence  of  which 
the  corporation  insisted  that  the  policy  was  rendered  void.  The 
court  observed:  "That  depends  upon  whether  the  contract  is  to 
be  regarded  as  a  Washington  or  a  New  York  contract;  for  there 
is  no  statute  of  Washington  affecting  that  provision  of  the  pol- 
icy which  declares  that,  'if  any  premium  of  installment  of  a 
premium  on  this  policy  shall  not  be  paid  when  due,  this  policy 
shall  be  void.'  In  the  state  of  New  York  there  is  such  a  stat- 
ute, and  hence,  the  principal  question  in  the  case  is,  whether  the 
policy  in  suit  was  a  New  York  contract,  and  to  be  ruled  in 
accordance  with  the  statute  of  that  state,  or  to  be  governed  by 
the  principles  of  the  common  law,  which  are  in  force  in 
Washington  in  respect  to  such  contracts  of  insurance.  We 
think  it  clear  that  the  policy  in  question  was  a  New  York  con- 
tract  It  would  seem  to  be  very  clear,  therefore,  that  the 

rights  and  obligations  of  the  respective  parties  are  to  be  meas- 
ured and  controlled  by  the  laws  of  that  state,  subject,  perhaps, 
to  any  additional  limitations  or  conditions  imposed  by  the  stat- 
utes of  the  state  (then  territory)  into  which  the  defendant  cor- 
poration went  to  solicit  the  business  in  question;  for  it  may  be 
true  that  every  foreign  corporation  that  enters  a  state  other 
than  that  of  its  creation,  and  there  transacts  business,  does  so 
in  subordination  to  the  **^''  statutes  of  the  state  permitting  its 
€ntry  therein,  and  that  no  business  transacted  by  virtue  of  the 
privilege  thus  conferred  can,  by  any  sort  of  contract,  be  re- 
moved from  the  operation  of  the  statutes  of  the  state  permitting 
the  business  to  be  transacted.  But  in  the  present  case,  as  has 
been  said,  there  is  no  Washington  statute  affecting  that  portion 
of  the  policy  here  in  question." 

It  is  manifest  from  this  decision  that  if  the  statutes  of  Wash- 
ington had  prohibited  the  forfeiture  of  the  policy  upon  the 
ground  of  the  nonpayment  of  premiums  when  due,  as  do  the 
statutes  of  this  state,  that  the  conclusion  reached  would  have 
been  different. 

The  rule  to  be  deduced  from  the  authorities  seems  to  be,  that. 
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when  no  statute  intervenes  prohihiting  it,  a  corporation  doing 
business  by  permission  in  another  state  from  that  of  its  incor- 
poration may,  by  contract,  make  the  law  of  the  state  of  its  incor- 
poration the  applicatory  law  of  the  contract,  but  that,  where  the 
law  of  the  state  in  which  it  does  business  by  license  prohibits 
such  corporations  from  making  certain  kinds  of  contracts,  they 
can  only  act  in  accordance  therewith. 

As  the  nonforfeiture  clause  in  section  5983  does  not  come 
within  the  exceptions  specified  in  section  5986,  it  would  seem 
that  the  provision  in  the  policy  with  respect  to  its  forfeiture  or 
lapse  after  being  in  force  three  full  years  by  the  nonpayment  of 
premiums  is  void  and  of  no  effect,  and  that  such  statutory  pro- 
vision cannot  be  waived. 

While  defendant  does  not  concede  that  the  policy  in  suit  can, 
upon  any  theory,  be  held  subject  to  the  statutes  of  this  state, 
it  is  insisted  that  the  facts  of  this  case  bring  the  policy  within 
the  exception  provided  by  section  5986,  as  the  unconditional 
commutation  paid-up  insurance  provided  therein  was  equal  at 
the  time  of  default  to  that  provided  by  section  5984  of  the  stat- 
utes, and  the  provision  for  extended  insurance  by  the  express 
terms  of  the  statute  was,  therefore,  not  applicable. 

*^**®  By  the  provisions  of  section  5986,  supra,  the  three  pre- 
ceding sections  are  made  inapplicable  in  case  the  policy  shall 
contain  a  provision  for  an  unconditional  cash  surrender  value 
at  least  equal  to  the  net  single  premium  for  the  temporary  in- 
surance therefor  provided  therein,  or  for  the  unconditional 
commutation  of  the  policy  to  nonforfeitable  paid-up  insurance, 
for  which  the  net  value  shall  be  equal  to  that  provided  for  in 
section  5984. 

The  policy  was  a  fifteen-year  payment  life.  It  provided  that, 
in  the  event  of  default  after  being  in  force  three  full  years,  "a 
paid-up  policy  will  be  issued  on  demand  made  within  six  months 
after  such  lapse,  with  surrender  of  this  policy,  under  the  same 
conditions  as  this  policy  except  as  to  payment  of  premiums,  but 
without  participation  in  profits,  for  an  amount  equal  to  as 
many  fifteenth  parts  of  the  sum  above  insured  as  there  shall 
have  been  complete  annual  payments  paid  thereon  when  said 
default  in  the  payment  of  premiums  shall  be  made.** 

The  provision  with  respect  to  a  paid-up  policy  provided  by 
section  5984  of  the  statute  is  as  follows:  "That  on  demand 
made  within  sixty  days  of  default  the  company  shall  issue  its 
paid-up  policy,  which,  ....  in  case  of  a  limited  payment  life 
policy  or  of  a  continued  payment  endowment  policy,  payable  at 


644  Cravens  v.  New  York  Life  Ins.  Co.      [Missouri, 

a  certain  time  or  at  death,  sliall  be  for  an  amount  bearing  such 
a  proportion  to  the  amount  of  the  original  policy  as  the  number 
of  complete  annual  premiums  actually  paid  shall  bear  the  num- 
ber of  such  annual  payments  stipulated  to  be  paid"  (also  pro- 
viding for  the  deduction  of  indebtedness,  and  the  surrender  of 
the  original  policy). 

It  is  argued  that  this  comparison  of  the  statute  with  the  pol- 
icy must  obviously  be  made  at  the  date  of  default,  when  the 
right  of  the  insured  to  the  benefit  of  his  reserve  matures.  And 
as  at  this  date.  May,  1891,  Mr.  Cravens  had  paid  four  premiums, 
he  was  entitled  to  a  commutation  to  ®**®  paid-up  insurance  of 
the  precise  amount  fixed  by  section  5984.  That  the  method  of 
computation  is  identical,  and  therefore  the  value  of  the  paid-up 
policy  to  which  the  insured  was  entitled  at  the  time  of  the  de- 
fault on  making  demand  thereof  was  precisely  what  he  was  en- 
titled to  under  the  statute.  That  it  is  immaterial  under  the 
policy  that  he  had  six  months  in  which  to  make  his  demand,  and 
under  the  statute  only  sixty  days,  or  that  he  failed  to  make  de- 
mand of  the  company  for  a  paid-up  policy,  and  that  the  com- 
pany waived  this  failure,  as  the  comparison  must  be  made  at 
the  date  of  default,  as  his  rights  under  the  policy  became  fixed 
at  that  time. 

We  are,  however,  inclined  to  a  different  view,  and  that  this 
policy  does  not  come  within  the  provisions  of,  and  is  not  gov- 
erned or  affected  by,  section  5984. 

This  section,  we  think,  has  reference  solely  to  paid-up 
policies,  and  gives  the  holder  of  a  policy  who  is  entitled  to  ex- 
tended insurance  under  section  5983  the  right  to  compel  the 
company,  within  a  limited  time  from  the  beginning  of  such  ex- 
tended insurance,  to  convert  the  extended  insurance  into  a 
paid-up  policy  of  a  prescribed  value,  if  he  so  desire,  but  that 
this  right  ceases  at  the  expiration  of  sixty  days  from  the  date 
that  the  unpaid  premium  becomes  due,  and,  if  no  demand  be 
made  within  that  time,  the  right  to  paid-up  insurance  no  longer 
exists.  No  demand  for  paid-up  insurance  was  made  in  this 
case,  and  this  section  cannot  be  considered  as  controlling  the 
rights  of  the  parties  to  this  action.  Section  5986  exempts  from 
the  control  of  sections  5983,  5984,  and  5985  policies  of  insur- 
ance which  contain  a  provision  for  an  unconditional  cash  sur- 
render of  a  fixed  minimum  amount,  and  policies  which  contain 
a  provision  for  unconditional  commutation  to  nonforfeitable 
paid-up  insurance  of  a  fixed  minimum  amount  and  also  ex- 
empts from  the  control  of  said  sections  cases  wherein  the  holder 
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of  the  ®^®  policy  shall,  within  sixty  day s  after  default  is  made 
in  the  payment  of  the  premium,  surrender  the  policy  and  accept 
from  the  company  another  form  of  policy,  or  such  consideration 
as  the  holder  of  the  policy  may  be  entitled  to  under  it. 

This  policy  contains  no  provision  for  a  cash  surrender  value, 
nor  has  anything  been  done  by  its  holder  to  bring  it  within 
either  of  the  two  exempted  cases. 

The  question  then  arises.  Does  the  policy  provide  for  its  own 
unconditional  commutation  to  nonforfeitable  paid-up  insur- 
ance? The  policy  contains  this  provision:  "That  if  the  pre- 
Biiums  are  not  paid  as  heretofore  provided,  on  or  before  the 
days  when  due,  then  this  policy  shall  become  void  and  all  pay- 
ments previously  made  shall  be  forfeited  to  the  company,  ex- 
cept that  ....  if  this  policy,  after  being  in  force  three  full 
years,  shall  lapse  or  become  forfeited  for  the  nonpayment  of 
any  premium,  a  paid-up  policy  will  be  issued  on  demand,  made 
within  six  months  after  such  lapse,  with  surrender  of  this  pol- 
icy," et  cetera. 

There  can  be  no  question  but  that  it  was  a  condition  prece- 
dent to  the  right  of  the  holder  of  the  policy  in  question  after  it 
lapsed  for  the  nonpayment  of  premiums  to  a  paid-up  policy, 
that  demand  be  made  therefor,  with  surrender  of  the  policy, 
within  six  months  after  the  policy  lapse,  and  no  such  demand 
could  be  waived  by  defendant  so  as  to  affect  plaintiff's  rights. 

Hanthorne  v.  Brooklyn  Life  Ins.  Co.,  5  Mo.  App.  73,  was  a 
suit  in  equity  to  enforce  specific  performance  of  a  contract  of 
life  insurance.  The  policy  contained  the  following  clause: 
"After  two  annual  payments,  should  the  party  wish  to  discon- 
tinue (notice  to  the  company  being  given  before  the  net  pre- 
mium becomes  due),  the  company  will  issue  a  paid-up  policy 
for  as  many  tenths  of  the  amount  originally  assured  as  there 
have  been  annual  premiums  paid  in  cash."  The  assured  paid 
more  than  two  annual  premiums.  "*^  On  December  28,  1871, 
another  premium  became  due  which  he  failed  to  pay.  In  Jan- 
uary, 1872,  he  notified  the  company  that  he  wanted  to  discon- 
tinue his  policy,  and  demanded  a  paid-up  policy,  which  the  com- 
pany refused  to  issue,  upon  the  ground  that  the  assured  had 
failed  to  comply  with  the  conditions  in  the  provision  of  the 
policy  quoted.  It  was  held  that,  by  an  express  term  of  the 
policy,  the  defendant  had  a  right  to  notice,  before  the  then 
next  premium  became  due,  of  the  assured's  wish  to  discontinue 
and  to  demand  a  paid-up  policy,  which  was  a  condition  prece- 
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dent  to  his  right  thereto,  and,  in  the  absence  of  such  notice,  he 
was  not  entitled  to  recover. 

Knapp  V.  Homeopathic  etc.  Life  Ins.  Co.,  117  U.  S.  411,  was 
a  suit  upon  a  policy  of  life  insurance,  which  provided,  "that 
unless  this  policy  shall  be  surrendered  and  such  paid-up  policy 
shall  be  applied  for  within  ninety  days  after  such  nonpayment 
as  aforesaid,  then  this  policy  shall  be  void,  and  of  noneffect," 
and  it  was  held  that  the  surrender  of  the  policy,  and  the  appli- 
cation for  a  paid-up  policy  within  ninety  days  after  nonpayment 
of  the  premium  were  conditions  precedent  to  plaintiff's  right  to 
recover. 

The  same  rule  is  announced  with  respect  to  policies  con- 
taining similar  provisions  in  the  following  cases:  Sheerer  v. 
Manhattan  Life  Ins.  Co.,  16  Fed.  Eep.  720;  Northwestern 
Mut.  Life  Ins.  Co.  v.  Barbour,  92  Ky.  427;  Hudson  v.  Knicker- 
bocker liife  Ins.  Co.,  28  N.  J.  Eq.  167;  Coffey  v.  Universal  Life 
Ins.  Co.,  10  Biss.  354. 

Price  V.  Connecticut  Life  Ins.  Co.,  48  Mo.  App.  281,  was  a 
suit  upon  a  life  insurance  policy  containing  this  provision,  viz.: 
'If,  after  the  payment  of  two  or  more  annual  premiums  as 
above,  any  subsequent  premium  or  installment  of  premium  be 
not  paid  when  due,  said  company  do  thereupon  and  thereafter, 
and  upon  the  same  consideration  hereinbefore  set  forth,  but 
without  further  payment  of  premiums,  insure  said  life  for  said 
term,  but  only  in  a  sum  to  be  ascertained  by  the  ®^  table  of 
paid-up  insurance  indorsed  herein,  and  hereby  made  a  part  of 
this  contract,  such  sum  to  be  payable  at  the  time  and  place  and 
in  the  manner  and  to  the  persons  above  named."  In  that  case 
the  assured  died  after  having  made  two  full  annual  premiums 
on  said  policy.  The  last  installment  was  paid  March  4,  1888. 
The  administrator  of  the  assured  claimed  that  the  policy  at  the 
date  of  the  payment  of  the  last  installment  of  premiums  had 
acquired  a  net  value  of  $80  to  be  computed  according  to  the 
terms  of  the  policy,  and  that  three-fourths  of  such  net  value, 
taken  and  applied  aa  a  net  single  premium  for  temporary  in- 
surance for  the  full  amount  written  in  the  policy,  entitled  the 
insured  to  temporary  insurance  for  $2,000  for  a  term  expiring 
March  4,  1889,  and  brought  suit  for  that  sum.  The  defendant 
company  resisted  the  recovery,  on  the  ground  that  the  value  of 
the  policy,  and  the  amount  which  the  representatives  of  the 
assured  were  entitled  to  recover  thereunder,  must  be  deter- 
mined by  the  terms  of  the  contract  between  the  assured  and  the 
company,  and  not  by  the  provisions  of  the  statute  of  the  state 
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of  Missouri,  the  provisions  of  which  were  expressly  waived  by 
the  parties,  and  were  inapplicable  under  the  exceptions  mad& 
by  section  5986.  As  there  had  been  paid  more  than  two  fulli 
annual  premiums  on  the  policy,  plaintiff  claimed  temporary  in- 
surance under  section  5983,  but  the  court  held  that  the  clause 
in  the  policy  quoted  provided  for  the  unconditional  commuta- 
tion of  the  policy  to  nonforfeitable  paid-up  insurance;  that  the- 
policy  came  within  the  second  exception  of  section  5986,  and 
that  plaintiff  was  entitled  to  paid-up  insurance,  according  to  the 
terms  of  the  policy,  and  not  to  temporary  insurance  under  the 
provisions  of  section  5983.  It  does  not  appear  that  the  policy 
in  suit  in  that  case  required  that  a  demand  for  a  paid-up  policy 
be  made  on  the  company  at  any  time  before  it  would  agree  to 
issue  such  a  policy,  in  which  event  plaintiff's  policy  would  *** 
have  been  a  conditional  one,  and  would  have  entitled  the 
holder  to  temporary  insurance  for  the  face  of  the  policy  under 
section  5983. 

But,  in  the  case  at  bar,  the  policy  required  that  demand  be 
made  for  a  paid-up  policy  within  six  months  after  default  in 
the  payment  of  premium,  before  the  holder  was  entitled  to  a 
paid-up  policy.  Whether  the  holder  would  exercise  that  right 
or  not  was  discretionary  with  him,  and  not  for  defendant  to  de- 
cide for  him.  It  follows  that  the  policy  in  suit  is  not  governed 
by  section  5986.  It  is,  however,  controlled  by  sections  5983 
and  5985. 

By  section  5983,  three-fourths  of  the  net  reserve  is  applied  on 
the  policy  as  a  single  premium  which  continues  the  full  amount 
of  the  policy  in  force,  and  then  prescribe  a  rule  for  fixing  the 
term  for  which  such  temporary  insurance  shall  be  in  force. 

By  section  5985,  it  is  provided  that,  if  the  death  of  the 
assured  occur  within  the  term  of  temporary  insurance  covered 
by  the  policy,  the  company  shall  be  bound  to  pay  the  amount 
of  the  policy,  less  the  unpaid  premiums,  with  compound  inter- 
est thereon  at  six  per  cent. 

The  policy  was  a  fifteen-year  endowment  issued  May  11,  1887", 
for  $10,000;  age  of  the  assured  at  that  time  was  forty-nine 
years.  Four  annual  premiums  of  $589.50  were  paid  on  it,  de- 
fault being  made  in  the  payment  of  the  premium  which  fell 
due  May  11,  1891.  Its  net  value  based  upon  American  experi- 
ence table  of  mortality  with  interest  at  four  and  one-half  per 
cent  at  the  date  of  default  in  payment  of  premium,  was  $1,957.- 
21.  Under  section  5983  of  the  Bevised  Statutes  of  1879  three- 
fourths  of  the  net  value,  or  $1,467.91,  is  applied  as  a  single  pre- 
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raium  for  temporary  insurance  at  the  attained  age  of  the 
insured  at  the  time  of  default  in  payment  of  premium. 

The  insured  at  time  of  default  in  premium  in  this  case  being 
fifty-three  years  old,  and  the  amount  to  be  applied  as  a  ***  sin- 
gle premium  for  temporary  insurance,  $1,467.91,  the  insurance 
is  in  force  for  a  period  of  nine  years  and  seventy-one  days  from 
the  date  of  lapse,  May  11,  1891,  and  upon  this  basis  plaintiff  is 
entitled  to  recover. 

It  is  well  settled  that  the  legislature  of  the  state  has  the 
power  to  pass  laws  regulating  and  prescribing  rules  by  which 
foreign  insurance  companies  may  do  business  in  this  state,  and 
to  prohibit  them  from  doing  so  altogether  if  so  inclined:  Paul 
V.  Virginia,  8  Wall.  168;  State  v.  Stone,  118  Mo.  388,  40  Am. 
St.  Eep.  388;  Hooper  v.  California,  155  U.  S.  648;  Daggs  v. 
Orient  Ins.  Co.,  136  Mo.  382,  58  Am.  St.  Rep.  638.  This  case 
has  recently  been  affirmed  by  the  supreme  court  of  the  United 
States. 

It  logically  follows  that  in  passing  the  sections  of  the  statute 
quoted  the  legislature  did  not  exceed  the  powers  conferred  upon 
it  by  the  state  constitution,  and  that  such  legislation  is  not  in 
conflict  with  any  provision  of  the  constitution  of  the  United 
States. 

For  these  considerations  we  reverse  the  judgment  and  remand 
the  case,  with  directions  to  the  court  below  to  enter  up  judg- 
ment for  plaintiff  in  accordance  with  the  views  herein  expressed. 

Gantt,  C.  J.,  Sherwood,  Brace,  Robinson,  JJ.,  concur;  Mar- 
shall, J.,  absent;  Valliant,  J.,  not  sitting. 

FOREIGN  INSURANCE  COMPANIES— LIMITATIONS  UPON 
TRANSACTION  OF  BUSINESS.— The  state  has  power  to  regulate 
and  control  the  business  of  a  foreign  insurance  company  within  its 
boundaries:  State  v.  Phipps.  50  Kan.  609,  34  Am.  St.  Rep.  152.  It 
has  power  to  prevent  the  making  of  contracts  within  its  borders  by 
foreign  corporations,  or  it  may  impose  such  terms  as  it  may  deem  ex- 
pedient, provided  they  do  not  conflict  with  the  exclusive  powers  of 
Congress:  Daggs  v.  Orient  Ins.  Co..  136  Mo.  382,  58  Am.  St.  Rep.  638; 
Pennypacker  v.  Capital  Ins.  Co..  80  Iowa,  56,  20  Am  St.  Rep.  395. 

FOREIGN  INSURANCE  COMPANIES— WHAT  LAW  CON- 
TROLS.— A  foreign  insurance  company  may  make  and  enforce  only 
such  contracts  as  are  not  prohibited  by  the  state  where  the  contract 
of  insurance  Is  made  or  sought  to  be  enforced:  Note  to  State  v. 
Phipps,  84  Am,  St.  Rep.  161.  Having  availed  itself  of  the  privilege 
of  doing  business  within  a  state  under  the  restrictions  of  a  valid 
statute,  its  contracts  of  insurance  therein  must  be  governed  by  such 
statute:  Daggs  v.  Orient  Ins.  Co.,  136  Mo.  382,  58  Am.  St.  Rep.  038; 
note  to  State  Mut.  etc.  Ins,  Assn.  v.  Brinkley  etc.  Heading  Co.,  54 
Am.  St,  Rep.  196;  Rose  v,  Kimberly.  89  Wis.  544,  46  Am.  St.  Rep. 
855;  Wood  v.  Cascade  etc.  Ins.  Co.,  8  Wash.  427,  40  Am.  St.  Rep.  917; 
Seamans  v.  Temple  Co.,  105  Mich.  400,  55  Am.  St  Rep.  457. 
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INSURANCE— PLACE  OF  CONTRACT  OF.— If  an  application 
for  insurance  Is  made  In  one  state  to  an  agent  therein,  and  for- 
warded by  him  to  the  Insurer  in  another  state,  where  the  policy  Is 
executed,  and  sent  to  such  agent,  and  by  him  delivered  to  the  In- 
sured in  the  former  state,  the  contract  must  be  regarded  as  made  in 
the  state  where  delivered,  and  as  subject  to  its  laws:  Perry  v.  Dwell- 
ing House  Ins.  Co.,  67  N.  H.  291,  68  Am.  St  Rep.  668.  Compare 
State  Mutual  etc.  Ins.  Assn.  v.  Brinkley  etc.  Heading  Co.,  61  Ark. 
1.  54  Am.  St  Rep.  191;  Cumow  v.  Phoenix  Ins.  Co.,  37  S.  C.  406,  34 
Am.  St.  Rep.  766;  Curtiss  v.  Aetna  Life  Ins.  Co.,  90  Cal.  245,  25  Am. 
St.  Rep.  114.  A  lire  insurance  policy  written  on  real  property  situ- 
ated in  one  state,  delivered,  and  accepted  by  the  owner  there,  is  a 
contract  made  In  tnat  state,  and  must  be  construed  according  to  Its 
laws,  though  Issued  by  a  foreign  insurance  company:  Daggs  t. 
Orient  Ins.  Co.,  136  Mo.  382,  58  Am.  St  Rep.  638. 

INSURANCE— PLACE  OF  CONTRACT— STIPULATION  AS  TO. 
A  contract  of  insurance,  where  the  insurer  and  the  insured  reside  in 
different  states,  may,  it  Is  said,  adopt  the  law  of  either  state  by  ex- 
press provisions  contained  in  such  contract  and,  when  such  is  the 
case.  It  will  be  deemed  a  contract  of  the  state  thus  adopted;  but  a 
state  may  enact  a  statute  applicable  to  all  insurance  policies  deliv- 
ered within  that  state,  and,  if  so,  a  foreign  insurance  company  do- 
ing business  therein  Is  bound  by  such  statute,  though  the  insurance 
may  have  been  accepted  and  the  policy  issued  In  another  state:  See 
monographic  note  to  McGarry  v.  NIcklin,  55  Am.  St  Rep.  51.  52; 
Union  Cent.  Life  Ins.  Co.  v.  Pollard,  94  Va.  146,  64  Am.  St  Rep. 
715.  Compare  Goodwin  v.  Provident  Savings  etc.  Assn.,  97  Iowa, 
220,  59  Am.  St  Rep.  411.  Under  the  statute  of  North  Carolina,  pro- 
viding that  "all  contracts  of  insurance,  the  application  for  which  is 
taken  within  the  state,  shall  be  deemed  to  have  been  made  within 
the  state,  and  subject  to  the  laws  thereof,"  a  policy  of  Insurance 
Issued  by  a  foreig^i  company  upon  an  application  made  In  that  state 
Is  governed  by  such  statute,  no  matter  what  the  form  of  the  con- 
tract may  be:  Horton  v.  Home  Ins.  Co.,  122  N.  O.  498,  65  Am.  St 
Rep.  717. 

INSURANCE— STATUTES  AS  PART  OF  CONTRACT  OF.— The 
statutes  of  a  state  In  which  a  contract  of  insurance  Is  made  are  as 
much  a  part  of  it  as  if  incorporated  in  it:  Union  Cent  Life  Ins.  Co. 
V.  Pollard.  94  Va.  146,  64  Am.  St  Rep.  715.  btatutes  are  paramount 
to  stipulations  In  a  contract  of  Insurance:  Note  to  Marston  t.  Ken- 
nebec Mut  lafe  Ins.  Oo^  66  Am.  St  Bep.  423. 
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attachment— GARNISHMENT— JUDGMENT  OF  AN- 
OTHER STATE— "FAITH  AND  CREDIT."— If  state  laws  author- 
izing a  garnisliment  proceeding  are  not  complied  with,  a  judgment 
therein  may  be  pronounced  void  in  another  state  without  depriving 
it  of  that  "faith  and  credit"  to  which,  under  the  constitution  of  the 
United  States,  it  is  entitled  in  the  courts  of  the  latter  state. 

COURTS— POWER  OF,  AFTER  CAUSE  IS  REMANDED, 
WITH  DIRECTIONS— JUDGMENT.— If  an  appellate  court  remands 
a  cause,  with  directions  "to  enter  judgment  for  the  plaintiff"  in  a 
certain  amount,  the  lower  court  has  no  judicial  discretion  in  the 
premises.  It  has  no  power  to  enter  any  other  judgment,  or  to  con- 
sider or  determine  other  matters  not  included  in  the  duty  of  enter- 
ing the  judgment  as  directed. 

JUDGMENT,  FINAI^REMANDING  CAUSE,  WITH  DI- 
RECTIONS. — When  an  appellate  court  remands  a  cause,  with  direc- 
tions "to  enter  judgment  for  the  plaintifE"  in  a  certain  amount,  the 
judgment  of  the  appellate  court  is  a  final  judgment  in  the  cause, 
and  the  entry  of  that  judgment  in  the  lower  court  is  a  purely  min- 
isterial act. 

EXECUTION  AFTER  CAUSE  IS  REMANDED.— After  the 
lower  court  has  entered  a  judgment  for  the  plaintifC  In  a  certain 
amount,  in  accordance  with  the  remanding  directions  of  an  appel- 
late court,  It  commits  no  error  in  issuing  execution  on  the  judg- 
ment, nor  in  overruling  the  defendant's  motion  to  quash  the  execu- 
tion, on  the  ground  that  it  is  erroneous  because  of  a  judgment 
against  the  defendant,  in  another  state,  as  garnishee. 

JUDGMENT— DEBT— MERGER  OF  CAUSE  OF  ACTION. 
When  a  debt  is  sued  for,  a  final  judgment  merges  the  cause  of  ac- 
tion into  the  judgment,  from  its  date.  The  old  debt  ceases  to  exist 
and  the  new,  or  judgment,  debt  tal^es  its  place. 

ATTACHMENT— GARNISHMENT  OF  JUDGMENT  IN  AN- 
OTHER STATE.— After  a  debt  has  been  reduced  to  final  judgment, 
it  is  not  subject  to  garnishment  in  another  state. 

George  S.  Grover,  for  the  appellant. 
Virgil  Eule,  for  the  respondent. 

***  BRACE,  J.  The  defendant  is  a  consolidated  railway 
corporation  separately  organized  under  the  laws  of  Michigan, 
Ohio,  Indiana,  Illinois,  and  Missouri,  having  business  offices  and 
agents  in  all  of  these  states. 

«i»  On  the  3d  of  June,  1891,  the  plaintiff  Tourville,  a  resi- 
dent of  the  state  of  Missouri,  being  indebted  on  a  promissory 
note  to  one  Flannigan,  a  resident  of  the  state  of  Illinois, 
the  said  Flannigan  instituted  a  suit  against  him  by  attach- 
ment for  the  recovery  of  such  debt  before  a  justice  of  the  peace 
in  that  state,  in  which,  on  the  same  day,  the  defendant  railroad 
company  was  served  with  notice  of  garnishment  in  that  state 
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nncler  the  laws  thereof.  Afterward,  on  the  10th  of  June,  1891, 
the  plaintiff  instituted  this  suit  against  the  defendant  railroad 
company  before  a  justice  of  the  peace  in  the  city  of  St.  Louis  to 
recover  the  sum  of  $81.98  on  account  of  wages  due  him,  not 
subject  to  execution,  attachment,  or  garnishment  under  the 
laws  of  Missouri.  The  defendant  made  default,  and  judgment 
was  rendered  against  it  in  the  justice's  court,  and  thereupon  the 
defendant  took  an  appeal  to  the  St.  Louis  city  circuit  court.  In 
the  mean  time  the  attachment  suit  in  Illinois  having  proceeded 
to  judgment  on  the  25th  of  July,  1891,  in  the  justice's  court, 
against  the  railroad  company  for  the  sum  of  $21.80  and  costs  on 
its  answer  admitting  its  indebtedness  to  Tourville  on  account 
of  the  wages  aforesaid  in  the  sum  of  $71.83,  but  pleading  the 
exemption  of  the  sum  from  garnishment  under  the  laws  of 
Illinois  and  Missouri,  and  that  judgment  having  been  affirmed 
on  defendant's  appeal,  by  the  city  court  of  East  St.  Louis  in 
that  state,  on  the  21st  of  December,  1891,  and  the  railroad  com- 
pany having  paid  that  judgment,  amounting  to  the  sum  of 
$43.38,  on  the  6th  of  January,  1892;  when  this  case  came  on 
for  trial  in  the  St.  Louis  circuit  court,  on  the  23d  of  January, 
1892,  this  defendant  railroad  company  interposed  that  judgment 
as  a  delense  in  part  to  plaintiff's  action,  and  the  circuit  court 
allowed  the  same  as  a  credit  on  plaintiff's  demand,  and  rendered 
judgment  in  his  favor  against  the  defendant  for  the  sum  of 
$38.60,  the  balance  of  the  amount  sued  for.  From  this  judg- 
ment both  parties  appealed  to  the  St.  Louis  court  of  appeals, 
®**  where  on  the  26th  of  March,  1895,  the  judgment  was  re- 
versed "and  the  cause  remanded,  with  directions  to  the  trial 
court  to  enter  judgment  for  plaintiff  for  $81,  the  amount  sued 
for":  Tourville  v.  Wabash  R.  R.  Co.,  61  Mo.  App.  534. 

Afterward,  on  the  Ist  of  April,  1895,  and  before  the  mandate 
of  the  court  of  appeals  reached  the  circuit  court,  Flannigan 
instituted  another  suit  by  attachment  against  the  plaintiff  be- 
fore a  justice  of  the  peace  in  the  state  of-  Illinois  to  recover  the 
balance  due  on  his  debt,  in  which,  on  the  same  day,  the  defend- 
ant was  served  with  notice  of  garnishment.  The  writ  in  this 
proceeding  was  returnable  April  27,  1895,  and  while  the  same 
was  pending  in  Illinois,  the  mandate  of  the  St.  Louis  court  of 
appeals  in  this  case  reached  the  St.  Louis  city  circuit  court,  and 
on  the  third  day  of  May,  1895,  the  defendant  offered  to  said 
court,  as  evidence  in  the  case,  the  affidavit,  attachment  bond, 
and  writ,  with  the  service  thereon  upon  the  defendant  as  gar- 
nishee, in  the  said  second  attachment  suit  so  instituted  by  the 
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said  Flannigan  against  the  plaintiff  on  the  first  day  of  April, 
1895,  in  the  state  of  Illinois.  To  the  admission  of  this  evi- 
dence the  plaintiff  objected;  his  objection  was  sustained.  The 
defendant  excepted,  and  thereupon  the  court  entered  judgment 
in  his  favor  against  the  defendant  for  the  said  sum  of  $81  in 
pursuance  of  the  mandate  of  the  St.  Louis  court  of  appeals. 
The  defendant  again  excepted,  and  on  the  same  day  filed  its 
motion  to  set  aside  the  judgment  and  for  new  trial,  on  the 
ground  that,  by  entering  said  judgment  and  rejecting  said  evi-^ 
dence,  the  court  refused  to  give  full  faith  and  credit  to  a  valid"' 
proceeding  instituted  against  the  defendant  in  a  sister  state,  in 
violation  of  section  1,  article  4,  of  the  constitution  of  the  United 
States.  Which  motion  was  overruled  on  the  tenth  day  of  June, 
1895,  and  the  defendant  excepted.  On  the  25th  of  June,  1895, 
defendant  filed  its  motion  to  modify  the  judgment,  and  in  sup- 
port of  said  motion  and  as  a  part  thereof,  on  the  fifth  day  of 
July,  1895,  filed  a  transcript  and  ®^^  copy  of  the  proceedings 
in  the  second  attachment  suit  in  Illinois,  showing  judgment 
therein  against  Tourville  in  favor  of  Flannigan  for  $139.30  on 
the  15th  of  May,  1895,  and  judgment  in  his  favor  against  the 
railroad  company  as  garnishee  for  $81.98  on  the  14th  of  June, 
1895,  and  by  reason  thereof  the  defendant  in  its  motion  asked 
that  the  judgment  in  this  case  be  modified  by  deducting  there- 
from the  amount  of  said  Illinois  judgment.  On  the  5th  of 
July,  1895,  plaintiff  filed  a  motion  to  strike  the  defendant's  bill 
of  exceptions  from  the  files,  and  on  the  eleventh  day  of  October, 
1895,  caused  execution  to  be  issued  upon  the  judgment.  On 
the  12th  of  October,  1895,  the  defendant  filed  its  motion  to 
quash  said  execution,  assigning  the  same  reasons  therefor  as  in 
its  former  motions,  and  on  the  4th  of  December,  1895,  the 
court  overruled  defendant's  motions  to  modify  the  judgment 
and  quash  the  execution,  to  which  action  of  the  court  defend- 
ant excepted,  and  thereafter  in  due  time  perfected  its  appeal. 

1.  In  order  to  convict  the  circuit  court  of  error,  much  reli- 
ance is  placed  by  counsel  for  defendant  upon  the  case  of  Wyeth 
etc.  Co.  V.  Lang,  127  Mo.  242,  48  Am.  St.  Rep.  626,  followed  in 
Rowland  v.  Chicago  etc.  Ry.  Co.,  134  Mo.  474,  in  which  it  was 
held  "that  debts  have  no  situs,  but  may  be  attached  in  any  state 
other  than  that  in  which  the  debtor  is  a  resident,"  or,  in  the 
language  of  the  syllabus  of  the  first  case:  "Wherever  a  creditor 
may  maintain  a  suit  to  recover  his  debt,  it  may  be  attached  there 
as  his  property,  provided  the  laws  of  such  place  authorize  it." 
For  the  plaintiff  it  is  urged  that  the  doctrine  of  these  cases  is 
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against  the  weight  of  authority,  and  should  be  overruled.  In 
the  view  we  take  of  the  facts  of  this  case,  however,  we  do  not 
find  it  necessary  to  enter  into  this  discussion,  and  refrain  from 
doing  so  for  the  reason  that  anything  therein  said  might  be 
considered  obiter  the  case  in  hand.  Nevertheless,  it  may  be 
well  to  note,  in  this  connection,  that  the  defendant  in  this  case 
has  a  separate  and  independent  corporate  existence  both  in  this 
state  and  in  the  state  *^*  of  Illinois.  **Railroad  corporations, 
created  by  two  or  more  states,  though  joined  in  their  interests, 
in  the  operation  of  their  roads,  in  the  issue  of  their  stock,  and 
in  the  division  of  their  profits  so  as  practically  to  be  a  single 
corporation,  do  not  lose  their  identity;  but  each  has  its  existence 
and  its  standing  in  the  courts  of  the  country  only  by  virtue  of 
the  legislation  of  the  state  by  which  it  was  created,  and  the 
union  of  name,  of  officers,  of  business,  and  of  property  does  not 
change  their  distinctive  character  as  separate  corporations": 
Nashua  R.  R.  Corp.  v.  Boston  etc.  R.  R.  Co.,  136  U.  S.  356.  So 
that  in  the  defendant  we  have  two  legal  entities,  one  a  corpora- 
tion and  citizen  of  Illinois,  the  other  a  corporation  and  citizen 
of  Missouri.  With  the  former  the  plaintiff  had  no  dealings, 
and  it  owed  him  nothing.  The  latter  became  indebted  to  him 
in  the  sum  of  $81  for  wages  earned  in  Missouri,  and  under  the 
law  thereof  exempt  from  attachment,  execution,  and  garnish- 
ment, and  while  it  may  be  difficult  to  see  how  this  debt  due  the 
plaintiff  from  the  Wabash  Railroad  Company  of  Missouri  could 
be  impounded  in  the  courts  of  Illinois  by  the  service  of  gar- 
nishment process  on  the  Wabash  Railroad  Company  of  Illinois, 
the  ruling  of  the  court  of  appeals  was  not  based  upon  the 
ground  that  it  was  not  so  subject.  On  the  contrary,  that  court, 
conceding  the  fact  that  the  debt  was  subject  to  garnishment  in 
the  courts  of  Illinois,  held  that  the  laws  of  that  state  author- 
izing the  proceeding  had  not  been  complied  with,  and  the  judg- 
ment by  reason  thereof  was  void,  thus  giving  that  proceeding  all 
the  faith  and  credit  it  was  entitled  to  in  the  courts  of  this  state, 
as  was  the  measure  of  its  duty  under  the  constitution  of  the 
United  States.  But  whether  it  did  so  or  not  its  action  in  that 
behalf  could  not  be  questioned  or  reviewed  by  the  circuit  court, 
which  brings  us  to  the  actual  case  in  hand. 

2.  The  circuit  court  committed  no  error  in  rejecting  the  evi- 
dence of  the  proceedings  in  the  second  attachment  Buit  •••  in 
Illinois  in  rendering  judgment  for  the  plaintiff  or  in  refusing 
to  modify  that  judgment.  It  is  true  if  the  judgment  of  the  cir- 
cuit court  had  been  simply  reversed  and  the  cause  remanded. 
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the  case  would  have  stood  as  though  no  judgment  had  ever  been 
rendered,  and  the  parties  would  have  been  entitled  "to  proceed 
in  the  court  below  to  obtain  a  final  determination  of  their  rights 
in  the  same  manner  and  to  the  same  extent  as  if  the  cause  had 
never  been  decided  by  any  court":  Crispen  v.  Hannovan,  86 
Mo.  168.  But  such  was  not  the  case.  The  cause  was  remanded 
to  the  circuit  court  with  directions  "to  enter  judgment  for  the 
plaintiff  for  $81/'  and  the  circuit  court  had  no  judicial  discre- 
tion in  the  matter.  It  had  no  power  to  enter  any  other  judg- 
ment, or  to  consider  or  determine  other  matters  not  included  in 
the  duty  of  entering  the  judgment  as  directed:  State  v.  Ed- 
wards, 144  Mo.  467;  Rees  v.  McDaniel,  131  Mo.  681;  Young  y. 
Thrasher,  123  Mo.  308;  Stump  v.  Hornback,  109  Mo.  272;  Chou- 
teau V.  Allen,  74  Mo.  56. 

3.  The  court  committed  no  error  in  issuing  execution  on  the 
judgment,  nor  in  overruling  defendant's  motion  to  quash  the 
same.  The  judgment  of  the  St.  Louis  court  of  appeals  rendered 
on  the  26th  of  March,  1895,  was  a  final  judgment  in  the  cause: 
Young  v.  Thrasher,  123  Mo.  308;  1  Black  on  Judgments,  sec. 
34,  p.  40,  and  cases,  note  61;  Mower  v.  Fletcher,  114  U.  S.  127; 
Smith  V.  Adams,  130  U.  S.  167. 

The  entry  of  that  judgment  in  the  circuit  court  was  a  purely 
ministerial  act,  carrying  into  execution  the  judgment  of  the  ap- 
pellate court  of  the  date  and  effect  as  rendered  by  that  court. 
One  of  the  effects  of  that  judgment  was  to  merge  the  cause  of 
action,  the  debt  sued  for,  in  the  judgment.  "It  was  drowned  in 
the  judgment."  It  thereby  "lost  its  vitality"  and  "all  its  power 
to  sustain  rights  and  enforce  liabilities  terminated  in  the  judg- 
ment": Cooksey  v.  Kansas  City  etc.  R.  R.  Co.,  74  Mo.  477;  1 
Freeman  on  Judgments,  4th  ed.,  sec.  215;  2  ®**  Black  on  Judg- 
ments, sec.  674.  On  the  26th  of  March,  1895,  the  old  debt  of 
the  company  to  the  plaintiff  ceased  to  exist,  and  thereafter  could 
not  sustain  any  liability  imposed  thereon  by  the  subsequent  gar- 
nishment proceedings  under  the  second  attachment  suit  in  Illi- 
nois: 15  Am.  &  Eng.  Ency.  of  Law,  341.  But  it  is  contended 
that  the  new  debt,  the  judgment  debt  which  took  its  place,  was 
subject  to  garnishment.  There  has  been  a  difference  of  opin- 
ion as  to  whether  a  judgment  debtor  would  be  held  at  all  as 
garnishee  of  the  judgment  creditor,  even  in  the  court  in  which 
the  judgment  was  rendered,  the  courts  in  some  of  the  states 
holding  one  way,  and  in  some  of  them  the  other;  Drake  on  At- 
tachment, 7th  ed.,  sec.  622.    The  learned  author,  after  giving 
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some  of  the  reasons  sustaining  the  affirmative  of  the  proposi- 
tion, in  section  625,  says:  "However  strongly  these  reasons  ap- 
ply to  the  case  of  a  garnishment  of  the  judgment  debtor  in  the 
same  court  in  which  the  judgment  was  rendered,  their  force  is 
lost  wlien  the  judgment  is  in  one  court,  and  the  garnishment  in 
another.  There  a  new  question  springs  up,  growing  out  of  the 
conflict  of  jurisdiction  which  at  once  takes  place.  Upon  what 
ground  can  one  court  assume  to  nullify  in  this  indirect  man- 
ner the  judgment  of  another?  Clearly,  the  attempt  would  be  ab- 
surd, especially  where  the  two  courts  were  of  different  jurisdic- 
tions or  existed  under  different  governments."  This  was  the 
very  absurdity  which  the  circuit  court  was  called  upon  to  per- 
petrate by  the  motion  to  quash  the  execution  and  the  other  mo- 
tions of  defendant  in  the  case.  In  refusing  to  do  so,  it  commit- 
ted no  error,  and  the  judgment  is  affirmed. 

All  concur,  except  Marshall  and  Valliant,  JJ.,  not  sitting. 


.JUDGMENT  OP  SISTER  STATE— INQUIRY  INTO— "FAITH 
AND  CKEDIT."— Though  the  judgment  of  a  sister  state  must,  un- 
der the  federal  constitution,  be  accorded  In  this  state  the  same 
"faith  and  credit"  which  it  has  in  tlie  state  where  It  Is  rendered: 
Crumlish  v.  Central  Imp.  Co.,  38  W.  Va.  390.  45  Am.  St.  Rep.  872;  the 
record  of  such  a  judgment  may  be  contradicted  as  to  facts  neces- 
sary to  give  the  court  jurisdiction;  and,  if  It  be  shown  that  such 
facts  did  not  exist,  the  record  will  be  a  nullity:  Notes  to  Foshier  v. 
Narver,  41  Am.  St  Rep.  879;  Crumlish  v.  Central  Imp.  Co.,  45  Am. 
St.  Rep.  883. 

THE  LOWER  COURT  IS  BOUND  BY  THE  JUDGMENT  OF 
THE  SUPREME  COURT,  and  must  carry  it  into  execution  accord- 
ing to  the  mandate:  Fortenberry  v.  Frazier,  5  Ark.  200,  39  Am.  Dec. 
373. 

JUDGMENT— WHEN  FINAL.— A  judgment  Is  final  if  no  further 
questions  can  come  before  the  court,  except  such  as  are  necessary 
to  be  determined  in  carrying  it  into  effect:  Dow  v.  Blake,  148  111. 
76.  39  Am.  St.  Rep.  156;  Sims  v.  Sims,  9i  Va.  580,  64  Am.  St.  Rep. 
772. 

EXECUTION  UPON  AFFIRMANCE  OF  JUDGMENT.— When  a 
judgment  has  been  affirmed  on  appeal,  and  the  cause  remanded  to 
the  court  of  original  jurisdiction,  the  general  rule  is,  that  the  pre- 
vailing party  is  entitled  to  have  execution  issue  upon  such  judg- 
ment from  the  court  thus  reinvested  with  the  custody  of  the  record: 
Rockwell  V.  District  Court.  17  Colo.  118,  31  Am.  St.  Rep.  265. 

JUDGMENT— DEBT— MERGER  OF  CAUSE  OF  ACTION.— A 
judgment  merges  a  debt  due  to  the  party  in  whose  favor  It  is  ren- 
dered: Harris  v.  Alcock,  10  Gill  &  J.  226,  32  Am.  Dec.  158.  A  cause 
of  action  Is  merged  in  a  judgment  therefor:  Notes  to  Ryan  v.  South- 
ern Bldg.  etc.  Assn.,  62  Am.  St  Rep.  836;  Henry  v.  Henry,  71  Am. 
Dec.  355;  Clark  v.  Rowling,  53  Am.  Dec.  300;  Speed  v.  Hann,  15 
Am.  Dec.  81.  But  a  debt  is  not  merged  in  a  judgment  until  a  valid 
judgment  has  been  obtained  upon  it:  Wixom  y.  Stephens,  17  Mich. 
518,  97  Am.  Dec.  205. 
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GARNISHMENT  OP  JUDGMENT— FOREIGN  DEBT.— A  judg- 
ment may  be  garnished  in  a  suit  against  tlie  judgment  creditor  when 
the  process  of  garnishment  issues  from  the  same  court,  but  not  oth- 
erwise: Scott  V.  Rohman,  43  Neb.  618,  47  Am.  St  Rep.  767.  A  gar- 
nishment in  one  state  of  a  debt  due  and  payable  In  another  is  void: 
Note  to  Neufelder  t.  North  British  etc.  Ins.  Co.,  45  Am.  St  Bep.  T&Q. 
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New  England  Loan  and  Trust  Co.  v.  Robinson^ 

[56  Nkbracta,  so.] 

mortgages— ASSIGNMENT    OF    BOND    COUPON.— Th»- 

detaching  of  an  interest  coupon  from  a  bond  by  the  owner  thereof, 
and  transferring  It  to  a  third  person,  operate  as  an  assignment  pro 
tanto  of  the  mortgage  which  secures  the  entire  debt. 

MORTGAGES— RIGHTS  OF  ASSIGNEE.— The  provisions  of 
a  mortgage  are  not  personal  to  the  mortgagee,  but  innre  to  the 
owner  of  any  part  of  the  debt  secured. 

MORTGAGES— RIGHTS  OF  JUNIOR  LIENOR.— The  holder 
of  a  mortgage  or  other  lien  against  property  may  discharge  any  prior 
lien  existing  against  it  for  his  own  pi'otection,  and,  for  the  purpose 
of  reimbursing  himself,  add  the  amount  due  on  the  lien  discharged 
to  his  own  lien  upon  the  property,  and  it  is  not  necessary  that  this 
right  should  be  stipulated  for  in  an  express  contract  between  the 
property  owner  and  the  holder  of  the  lien. 

LIENS  — RIGHTS  OF  JUNIOR  LIENOR— VOLUNTARY 
PAYMENT. — The  discharge  by  a  lien  holder  of  a  valid  prior  tax,  or 
other  valid  lien,  is  not  a  voluntary  payment,  but  a  payment  in  in- 
vltum. 

NEGOTIABLE  INSTRUMENTS— POSSESSION  AS  EVI- 
DENCE OF  TITLE. — The  possession  of  a  note,  or  other  negotiable 
instrument  payable  to  bearer,  is  prima  facie  evidence  of  the  hold- 
er's ownership. 

H.  B,  Smith,  for  the  appellant. 

C.  H.  Balliet,  for  the  appellee. 

**  RAGAN,  C.  Emily  J.  Robinson  executed  and  delivered  to 
the  New  England  Loan  &  Trust  Company  her  bond  for  two 
thousand  five  hundred  dollars,  due  five  years  after  date,  drawing 
interest  at  the  rate  of  six  per  cent  per  annum  from  date  until 
maturity,  and  payable  semi-annually,  such  interest  evidenced  bj 
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ten  coupons  or  interest  notes  of  seventy-five  dollars  each,  at- 
tached to  said  principal  bond.  The  first  of  said  coupons  ma- 
tured six  months  after  the  date  of  said  principal  bond,  and  one 
other  coupon  each  six  months  thereafter.  These  coupons  were 
payable  to  bearer.  To  secure  the  payment  of  the  bond  and 
coupons,  Robinson  executed  and  delivered  to  the  trust  company 
a  mortgage  upon  certain  real  estate  in  Douglas  county,  Ne- 
braska. The  trust  company  brought  this  suit  ^^  in  the  district 
court  of  said  county,  alleging,  among  other  things,  that  it  had 
sold  and  transferred  said  bond  and  coupons,  and  the  mortgage 
securing  the  same,  to  a  third  party  and  guaranteed  the  payment 
of  said  bond  and  coupons;  that  Robinson  made  default  in  the 
payment  of  coupons  9  and  10,  and  that  the  trust  company,  in  ac- 
cordance with  its  guaranty,  had  advanced  and  paid  the  amount 
due  thereon  to  its  assignee;  and  that  it — the  trust  company — 
was  then  the  owner  and  holder  of  said  coupons.  It  claimed  to 
have  a  lien  upon  the  mortgaged  real  estate  by  virtue  of  the 
mortgage  to  secure  the  payment  to  it  of  said  coupons,  which 
lien,  however,  it  claimed  was  subject  to  the  lien  of  its  assignee 
securing  the  payment  of  the  principal  bond.  The  trust  com- 
pany further  alleged  in  its  petition  that,  in  order  to  protect  its 
mortgage  lien  upon  said  real  estate,  it  had  advanced  and  paid 
certain  state,  county,  and  city  taxes  which  had  been  legally 
levied  and  assessed,  and  were  valid  prior  liens  upon  the  prop- 
erty. The  prayer  of  the  petition  was  for  an  accounting  of  the 
amount  due  from  Robinson  to  it  on  coupons  9  and  10,  and  for 
the  taxes  paid,  and  that  said  sum  might  be  declared  a  lien  upon 
the  mortgaged  property,  subject  only  to  the  lien  of  its  assignee 
securing  the  principal  bond.  The  trust  company  had  a  decree 
as  prayed,  and  Robinson  has  appealed. 

1.  It  is  first  insisted  that  the  trust  company's  petition  filed 
in  the  district  court  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  This  argument  is  based  upon  counsel's  con- 
tention that  an  owner  only  of  an  interest  note  or  coupon  of 
said  loan  cannot  maintain  an  action  to  foreclose  the  mortgage  se- 
curing the  payment  of  such  coupon;  that  a  suit  to  foreclose  the 
mortgage  can  be  brought  only  by  the  owner  of  the  principal 
bond.  It  is  insisted  that  such  is  the  express  contract  between 
the  mortgagor  and  mortgagee,  as  found  in  the  mortgage  itself. 
The  mortgage  provided  that  in  case  the  mortgagor  should  fail 
to  pay  the  taxes  upon  the  mortgaged  property  when  due,  or  make 
default  in  the  payment  of  any  interest  '^?  coupon  when  due, 
then  "the  whole  of  the  indebtedness  secured  hereby  shall  be- 
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come  due  and  collectible  at  once,  at  the  option  of  the  said  sec- 
ond party  [the  trust  company],  without  further  notice,  and 
shall  bear  interest  at  the  rate  of  ten  per  cent  per  annum  from 
the  date  of  the  bond  secured  hereby;  and  the  holder  thereof 
may  recover  the  wljole  of  the  amount  of  said  bond,  with  inter- 
est thereon."  By  this  agreement  the  holder  of  the  principal 
bond  was  given  the  option  of  declaring  it  due  before  maturity, 
by  its  terms,  in  case  the  mortgagor  made  default  in  paying  the 
taxes  or  in  paying  his  interest.  But  it  is  not  a  contract  between 
the  mortgagor  and  mortgagee  which  precluded  the  holder  of  an 
interest  coupon  from  maintaining  a  suit  either  at  law  or  in 
equity  thereon;  nor  is  it  a  contract  providing  that  only  the 
holder  of  the  principal  bond  should  be  entitled  to  maintain  a 
suit  to  foreclose  the  mortgage  by  reason  of  a  breach  of  its  con- 
ditions. The  mortgage  was  given  to  secure  the  payment  not 
only  of  the  principal  bond,  but  to  secure  the  payment  of  the  in- 
terest coupons  as  well;  and  the  detaching  of  the  coupon  from 
the  bond  by  the  owner  thereof  and  transferring  it  to  a  third 
party  operated  as  an  assignment  pro  tanto  of  the  mortgage 
which  secured  the  entire  debt:  Burnett  v.  Hoffman,  40.  Neb. 
569,  and  cases  there  cited;  Griffith  v.  Salleng,  54  Neb.  362. 

2.  A  second  contention  under  the  argument  that  the  petition 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action  is, 
that  the  holder  of  the  coupons  could  not  pay  taxes  which  were  a 
lien  upon  the  mortgaged  real  estate  and  recover  such  taxes  from 
the  mortgagor  or  the  mortgaged  property.  The  mortgage  pro- 
vided that  if  the  mortgagor  should  neglect  to  pay  the  taxes  on 
the  mortgaged  property,  the  mortgagee  might  do  so,  and  recover 
the  amount  paid  with  ten  per  cent  interest  from  the  mortga- 
gor, and  that  the  mortgage  should  stand  as  security  for  the  taxes 
so  paid.  The  argument  is,  that  the  owner  of  the  principal 
bond  and  mortgage  might  pay  the  taxes  upon  this  mortgaged 
property  and  have  a  lien  upon  "^  the  property  to  secure  thdir 
repayment,  but  that  the  payment  of  taxes  by  the  holder  of  a 
coupon  only  was  a  voluntary  payment;  but  the  agreement  of  the 
mortgagor  that,  in  case  he  failed  to  pay  the  taxes  upon  the 
mortgaged  property  when  due,  the  mortgagee  might  pay  the 
same,  and  have  a  lien  upon  the  mortgaged  property  for  their 
repayment,  was  an  agreement,  not  only  for  the  benefit  of  the 
original  mortgagee,  but  one  which  inured  to  the  lawful  owner 
and  holder  of  any  part  of  the  debt  secured  by  this  mortgage. 
But  if  the  mortgage  had  contained  no  provision  whatever  upon 
this  subject  we  think  that  the  lawful  owner  and  holder  of  thia 
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particular  bond,  or  of  any  coupon  thereof,  might  discharge  any 
prior  valid  lien  upon  the  property  for  the  protection  of  his 
own  lien,  and,  to  secure  the  repayment  of  the  money  so  ad- 
vanced, add  the  amount  of  that  lien  to  his  own:  Leavitt  v.  Bell, 
65  Neb.  57,  and  cases  there  cited.  The  holder  of  a  lien  upon 
property,  either  real  or  personal,  may  disch&rge  any  prior  valid 
lien  existing  against  the  property,  for  his  own  protection,  and 
for  the  purpose  of  reimbursing  himself  add  the  amount  due 
on  the  lien  discharged  to  his  own  lien  upon  the  property;  and 
it  is  not  necessary  that  this  right  should  be  found  in  an  express 
contract  between  the  property  owner  and  the  holder  of  the 
lien.  The  discharge  by  a  lien  holder  of  a  prior  valid  tax  or 
other  lien  is  not  a  voluntary  payment,  but  a  payment  in  in- 
vitum. 

3.  The  petition  of  the  trust  company  alleged  that  after  it 
received  the  bond,  coupons,  and  mortgage  from  Robinson,  it 
transferred  and  sold  them  to  a  third  party  and  guaranteed  the 
payment  of  the  mortgage  debt,  and  that  it  subsequently,  by  rea- 
son of  Robinson's  default,  was  compelled  to  and  did  pay  to  its 
assignee  the  amount  due  on  coupons  9  and  10.  These  allega- 
tions were  denied  by  the  answer  of  Robinson,  and  it  is  now  ar- 
gued that  the  finding  of  the  district  court  that  these  allega- 
tions of  the  trust  company's  petition  were  true  is  not  sustained 
by  the  evidence.  The  contention  is  correct.  The  evidence  does 
not  sustain  that  particular  finding  of  the  district  ^^  court;  but 
the  petition  of  the  trust  company  also  alleged  that  it  was  the 
owner  and  holder  of  these  coupons  9  and  10;  and,  while  this  al- 
legation of  the  petition  was  denied  by  the  answer,  the  evidence 
sustains  the  finding  of  the  district  court  that  the  trust  company, 
at  the  time  this  suit  was  brought,  was  the  owner  and  holder  of 
these  coupons.  We  think,  therefore,  the  finding  of  the  district 
court  that  the  trust  company  had  sold  and  guaranteed  the  pay- 
ment of  this  mortgage  debt,  and  then  to  protect  its  guaranty 
had  paid  to  its  assignee  these  two  coupons,  becomes  immaterial. 

4.  But  it  is  insisted  that  the  finding  of  the  district  court  that 
the  trust  company,  at  the  time  of  bringing  this  suit,  was  the 
owner  of  coupons  9  and  10  is  not  sustained  by  the  evidence.  We 
think  it  is.  The  execution  and  delivery  of  these  coupons  to  the 
trust  company  by  Robinson  were  admitted  by  her  in  her  answer. 
They  were  payable  to  bearer,  and  they  were  in  possession  of  the 
trust  company,  and  produced  on  the  trial.  The  possession  of  a 
promissory  note  payable  to  bearer  is  prima  facie  evidence  of  the 
holder's  ownership  of  such  note:  Sharmer  v.  Mcintosh.  43  Neb. 
609;  City  Nat.  Bank  of  Hastings  v.  Thomas,  46  Neb.  861. 
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5.  The  foregoing  are  the  only  points  argued  in  the  briefs  of 
counsel  which  we  deem  it  necessary  to  noticQ.  The  decree  of 
the  district  court  is  right  and  is  affirmed. 

MORTGAGES— ASSIGNMENT  OP  ONE  OF  SEVERAL  SB- 
CURED  NOTES. — The  transfer  of  a  note  secured  by  mortgage 
transfers  the  mortgage  security  to  the  purchaser  without  any  as- 
signment of  the  mortgage  itself;  and,  where  there  are  several  notes 
secured  by  the  same  mortgage,  the  assignment  of  one  of  the  notes  is 
an  assignment  of  a  proportionate  interest  in  the  mortgage:  Cram  v. 
CotreU,  48  Neb.  646,  58  Am.  St.  Rep.  714;  State  Bank  v.  Mathews, 
45  Neb.  659,  50  Am.  St  Rep.  565. 

MORTGAGES— THE  ASSIGNMENT  AND  DELIVERY  of  a 
mortgage  note  transfers  the  mortgagee's  title  under  the  mortgage: 
Quimby  v.  Williams,  67  N.  H.  489,  68  Am.  St  Rep,  685;  Demuth  v. 
Old  Town  Bank,  85  Md.  315,  60  Am,  St  Rep.  322.  Contra,  Hussey 
V.  HiU,  120  N.  O.  312,  58  Am.  St  Rep.  789. 

MORTGAGES— RIGHT  OF  JUNIOR  LIENOR.— The  rule  under 
which  the  holder  of  a  junior  mortgage  is  entitled  to  tender  to  the 
holder  of  a  senior  mortgage  the  amount  due  thereon  and  demand 
an  assignment  thereof,  is  not  applicable  unless  the  junior  mortga- 
gee shows  that  such  an  assignment  is  necessary  to  his  protection: 
Tillman  v.  Stewart  104  Ga.  687,  09  Am.  St  Rep,  192.  Or,  unless 
there  is  an  agreement:  Note  to  Johnson  v.  Barrett  10  Am.  St.  Rep. 
87. 

NEGOTIABLE  INSTRUMENTS.- THE  POSSESSION  of  an  un- 
indorsed note  made  payable  to  a  third  person  Is  prima  facie  evi- 
dence of  ownership  In  the  holder:  Martin  v.  Martin,  174  UL  871,  66 
Am.  St  Rep.  290,  and  note. 
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ATTACHMENT,  WRONGFUI^PLEADINO  AND  PROOF 
— LOSS  OF  CREDIT.— A  complaint  in  wrongful  attachment  spe- 
cifically alleging  that  plaintiff's  credit  was  injured  and  destroyed 
because  of  the  fact  that  the  sheriff  attached  and  removed  his  prop- 
erty and  locked  up  and  closed  his  place  of  business  is  sufficient 
against  a  demurrer,  on  the  ground  of  the  omission  to  give  the  names 
of  persons  who  refused  plaintiff  credit  because  of  the  attachment 
and  such  averment  is  broad  enough  to  admit  evidence  of  all  dam- 
ages sustained  by  plaintiff  In  consequence  of  the  wrongful  attach- 
ment Including  his  loss  of  character,  credit  and  business. 

DAMAGES— LOSS  OF  CREDIT.— For  the  loss  of  financial 
credit  and  standing  through  the  wrongful  act  of  another,  a  person 
may  recover  whatever  pecuniary  damages  he  can  prove  he  has  sus- 
tained thereby. 

ATTACHMENT,  WRONGFUL— LOSS  OP  PROFITS— EVI- 
DENCE.— In  a  suit  by  a  merchant  against  a  sheriff  for  damages  for 
wrongful  attachment  of  his  goods  during  a  certain  period,  evidence 
of  the  sales  and  profits  made  by  such  merchant  in  his  business,  dur- 
ing a  corresponding  period  of  the  previous  year,  under  substantially 


662  Kyd  v.  Cook.  [Nebraska, 

the  same  conditions,  Is  competent,  as  affording  a  reasonably  certain 
basis  for  determining  the  profits  lost  by  the  merchant  in  consequence 
of  the  interruption  of  his  business. 

ATTACHMENT,  WRONGFUL.— THE  MEASURE  OF  DAM- 
AGES for  wrongful  attachment  of  property  is  all  the  loss  and  dam- 
age the  owner  has  sustained  thereby,  including  gains  prevented  by 
the  attachment 

ATTACHMENT,  WRONGFUL— LOSS  OF  PROFITS  AS 
ELEMENT  OF  DAMAGE.— Loss  of  profits  reasonably,  naturally, 
and  ordinarily  expected  to  follow  the  closing  up  of  a  merchant's 
place  of  business  may  be  recovered  in  an  action  for  wrongful  attach- 
ment of  all  his  goods. 

ATTACHMENT,  WRONGFUL— MEASURE  OF  DAMAGES. 
In  an  action  by  a  merchant  to  recover  damages  for  a  wrongful  at- 
tachment, he  is  entitled  to  recover  for  the  depreciation  in  value  of 
the  property  seized,  and  the  loss  he  has  sustained  by  reason  of  the 
locking  up  of  his  store  and  the  interruption  of  his  business. 

DAMAGES— INSTRUCTIONS.— The  trial  court  is  bound  to 
Instruct  the  jury,  whether  requested  or  not,  upon  the  material  issues 
of  the  case,  but  it  is  not  bound  to  formulate  or  prescribe  a  method 
of  computation  which  the  jury  should  pursue  in  estimating  damages. 

EVIDENCE— DECLARATIONS  OF  A  VENDOR,  made  after 
conveyance,  and  while  in  the  actual  possession  of  the  property,  con- 
cerning the  objects,  intents,  and  purposes  of  the  conveyance,  are 
admissible  in  evidence  as  part  of  the  res  gestae  when  the  conveyance 
is  assailed  as  fraudulent.  If  he  is  not  in  possession,  such  declara- 
tions are  admissible  in  such  case  as  tending  to  establish  the  intent 
with  which  he  made  the  conveyance,  but  not  to  disparage  the  ven- 
dee's title. 

EVIDENCE— DECLARATIONS  AGAINST  TITLE.— Declara- 
tions by  a  vendor's  vendor  in  disparagement  of  the  vendee's  title, 
made  while  the  original  venaor  was  out  of  the  possession  of  the 
property,  and  not  in  the  presence  of  the  vendee,  are  hearsay  and 
not  admissible  in  evidence. 

W.  C.  Le  Hane  and  G.  A.  Murphy,  for  the  appellants. 

Griggs,  Einaker  &  Bibb  and  A.  Haslett,  for  the  appellee. 

^»  EAGAN,  C.  In  1893,  George  E.  and  Walter  W.  Scott, 
as  copartners,  were  engaged  in  the  furniture  and  undertaking 
business  in  the  city  of  Beatrice.  Some  time  in  June  of  said 
year,  George  E.  Scott  sold  his  interest  in  said  business  to  his 
partner.  In  July  of  said  year  Walter  W.  Scott  sold  said  furni- 
ture and  undertaking  business  to  Harrison  F.  Cook.  In  Octo- 
ber, 1893,  Kountze  Brothers  brought  a  suit  against  Scott  Broth- 
ers on  a  promissory  note,  and  caused  an  attachment  to  be  is- 
sued, under  and  by  virtue  of  which  the  sheriff  seized  most  of 
the  stock  of  furniture  in  the  possession  of  Cook,  closed  up  his 
place  of  business,  and  kept  it  closed  for  ten  days,  removed  the 
goods  attached  from  the  store,  and  retained  possession  of  them 
until  about  January  12,  1894,  at  which  time  he  returned  them 
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to  Cook.  The  goods  actually  removed  from  the  store  were  then 
of  ahout  the  value  of  six  thousand  dollars.  Kountze  caused  these 
goods  to  be  attached  as  the  property  of  Scott  Brothers,  on  the 
ground  that  the  sale  from  Walter  Scott  to  Cook  was  made  for 
the  purpose  of  fraudulently  hindering  and  delaying  the  former's 
creditors.  The  district  court  dissolved  the  attachment,  and  its 
judgment  was  affirmed  by  this  court:  Kountze  v.  Scott,  52  Neb. 
460.  Cook  brought  the  suit  at  bar  in  the  district  court  of  Gage 
county,  against  the  sheriff  thereof  and  the  sureties  on  his  offi- 
cial bond,  to  recover  the  damages  which  he  alleged  he  had  sus- 
tained by  reason  of  the  closing  up  of  his  place  of  business,  the 
depreciation  in  value  of  the  goods  removed  from  the  store  while 
in  the  sheriff's  hands,  and  for  the  loss  of  profits  which  he  had 
sustained  by  reason  of  the  interruption  of  his  business.  Cook 
had  a  verdict  and  judgment,  and  the  sheriff  and  his  sureties 
have  brought  the  same  here  for  review  on  error. 

'''*  1.  The  first  argument  is,  that  the  court  erred  in  permit- 
ting Cook  to  testify  on  the  trial  that  he  had  been  injured  in  his 
credit,  and  had  been  refused  credit  by  certain  wholesale  houses 
by  reason  of  the  attachment  of  his  goods.  The  argument  is, 
that  the  allegations  of  the  petition  were  not  such  as  to  justify 
the  admission  of  such  evidence.  The  petition,  among  other 
things,  alleged:  "And  that  plaintiff  enjoyed  among  the  whole- 
sale houses,  business  men,  and  manufacturers  throughout  the 
country  a  high  and  first-class  credit,  and  was  thereby  enabled  to 
do,  and  was  doing,  a  large,  prosperous,  and  profitable  business. 
....  And  plaintiff  further  alleges  that  the  said  defendant, 
Robert  Kyd,  as  such  sheriff,  and  under  said  writ  of  attachment, 
then  and  there  levied  upon  and  took  into  his  possession,  carried 
away  from  plaintiff's  said  place  of  business,  and  converted  to  his 
own  use,  all  of  the  said  furniture,  goods,  wares,  and  merchandise 
set  forth  and  mentioned  in  Exhibit  B,  the  same  being  of  the 
value  of  six  thousand  dollars,  and  then  and  there  forcibly  and 
wrongfully  closed  up  the  plaintiff's  store  and  locked  the  same, 
and  kept  the  same  closed  up  and  locked  and  remained  in  pos- 
session thereof  for  the  period  of  ten  days,  and  thereby  broke  up, 
damaged,  injured,  and  destroyed  plaintiff's  business  and  plain- 
tiff's credit,  by  reason  whereof  the  plaintiff  has  been  damaged 

in  the  sum  of  $ ."    In  support  of  their  contention  coun- 

8el  for  plaintiffs  in  error  have  cited  us,  among  other  cases,  to 
the  following:  Geisler  v.  Brown,  6  Neb.  254;  Cook  v.  Cook,  100 
Mass.  194;  Bassell  v.  Ellmore,  48  N.  Y,  561;  Tobias  v.  Harland, 
4  Wend.  537;  Stiebeling  v.  Lockhaus,  21  Hun,  457.     Without 
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reviewing  these  authorities,  however,  or  any  of  them,  we  do  not 
think  they  are  in  point.  It  is  said  by  counsel  that  loss  of  credit 
is  a  special  damage,  which  must  be  specially  pleaded  in  order  to 
he  proved.  This  may  be  safely  conceded,  but  we  think  it  is 
iliere  sufficiently  specifically  pleaded.  Again,  it  is  insisted  that 
the  petition  should  allege  how  and  by  what  means  the  plaintiff 
"was  injured  in  his  loss  of  credit.  We  "^^  think  he  has  suffi- 
-ciently  done  that.  He  specifically  alleges  that  his  credit  was 
injured  and  destroyed  because  of  the  fact  that  the  sheriff  at- 
tached and  removed  his  furniture  and  locked  up  and  closed  his 
place  of  business. 

It  seems  also  to  be  the  contention  of  counsel  that,  in  order  to 
make  the  petition,  in  the  respect  under  consideration,  good, 
it  should  have  set  out  the  names  of  the  persons  who  refused  the 
plaintiff  credit.  We  do  not  think  the  petition  was  demurrable 
l)ecause  of  that  omission.  If  the  defendants  desired  a  more  spe- 
cific and  detailed  statement  as  to  what  credits  the  plaintiff  en- 
joyed before  the  attachment  suit,  and  of  what  credits  the  at- 
tachment and  seizure  of  his  property  had  deprived  him,  they 
fihould  have  made  application  to  the  district  court  for  a  rule 
upon  the  plaintiff  to  make  his  petition  more  specific  in  that 
respect:  Haverly  v.  Elliott,  39  Neb.  201.  We  think  the  petition 
in  the  respect  under  consideration  states  the  ultimate  facts  in 
ordinary  and  concise  language  as  required  by  section  92  of  the 
Code  of  Civil  Procedure.  Lawrence  v.  Hagerman,  56  111.  G8, 
S  Am.  Eep.  674,  was  a  suit  similar  to  the  one  at  bar.  The  decla- 
lation  in  the  case  alleged  that  by  the  attachment  of  his  property 
plaintiff's  business  had  been  broken  up,  and  his  credit  and  repu- 
tation impaired  and  destroyed,  and  it  was  held  that  these  aver- 
ments were  broad  enough  to  admit  evidence  of  all  damage  sus- 
tained by  plaintiff  in  consequence  of  the  wrongful  attachment, 
including  his  loss  of  character,  credit,  and  business. 

2.  Another  argument  is,  that  loss  of  credit  was  not  a  proper 
•element  of  Cook's  damages;  that  this  element  was  too  remote 
And  speculative  for  consideration.  This  is  simply  saying  that 
the  wrongful  destruction  or  injury  of  a  merchant's  credit  is  one 
"for  which  the  law  affords  no  redress.  We  cannot  subscribe  to 
this  doctrine.  A  man's  financial  standing  or  credit  may  not  be 
^'property,"  within  the  technical  meaning  of  that  term,  but  it 
is  something  often  more  valuable;  and,  if  it  be  wrongfully  in- 
jured or  destroyed  by  another,  he  may  recover  whatever  "^^  pe- 
cuniary damages  he  can  prove,  by  competent  testimony  under 
proper  pleadings,  he  has  sustained  thereby:  Meyer  v.  Fagan,  3^ 
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Neb.  185;  Lewis  v.  Taylor  (Tex.  Civ.  App.,  Nov.  29,  1893),  24 
S.  W.  Rep.  92;  Hangen  v.  Hachemeister,  114  N.  Y.  566,  11  Am. 
St.  Eep.  691;  Haverly  v.  Elliott,  39  Neb.  201. 

3.  It  is  next  insisted  that  the  court  erred  in  permitting  Cook 
to  introduce  evidence  in  reference  to  profits  lost  by  him  by  rea- 
son of  the  attachment  of  his  goods,  and  the  closing  up  of  his 
place  of  business.  It  is  contended  under  this  heading  that  the 
court  permitted  Cook  to  introduce  testimony  to  show  loss  of 
profits  sustained  by  him  in  conducting  the  business  after  the 
goods  were  returned  to  him.  We  do  not  so  understand  the  rec- 
ord.   It  is  as  follows: 

Q.  What  effect  did  it — that  is,  the  closing  up  of  the  store, 
attaching  and  removing  the  goods — have  on  your  business  after 
the  time  the  goods  were  returned?  A.  Well,  we  done  some 
business  by  marking  those  goods  down  about  thirty-five  per  cent. 
We  were  able  to  sell  some  of  them,  but  the  best  part  of  the  year 
had  gone  for  trade. 

Q.  Well,  were  you  able  to  sell  those  goods  after  you  got  them 
back;  and  if  so,  by  what  means,  and  at  what  prices?  A.  Why, 
I  was  able  to  sell  some  by  selling  them  at  considerable  less  than 
the  cost  of  them. 

Q.  Now,  during  the  ten  days  the  sheriff  was  in  possession, 
and  your  store  was  closed,  what  effect  did  that  have  on  your 
business?    A.     Why,  it  completely  stopped  our  business. 

Q.  Well,  now  you  may  state  what  the  effect  of  shutting  up 
this  store  for  ten  days,  and  then  taking  all  those  goods  out  for 
two  or  three  months,  was  upon  Mr.  Cook's  business  down  there. 
A.  It  broke  it  up.  People  did  not  know  he  was  in  business 
afterward  for  months. 

It  will  thus  be  seen  that  this  evidence  was  directed  to  the  in- 
quiry as  to  what  effect  the  locking  up  of  the  store  ''"^  for  ten 
days,  and  the  removing  of  the  goods  for  three  months,  had  upon 
Cook's  business.  And,  though  the  question  was  propounded  as 
to  what  effect  that  transaction  had  on  the  business  after  the 
time  the  goods  were  returned,  the  witness  evidently  understood 
the  question  to  refer  to  what  effect  the  locking  up  of  the  store 
and  removing  of  the  goods  had  upon  the  business,  and  as  to  how 
that  business  was  affected  by  the  return  of  the  goods,  because  he 
answered  that,  as  the  best  part  of  the  year  for  trade  had  gone, 
they  were  still  able  to  sell  some  of  the  goods  returned  by  mark- 
ing them  down.  We  do  not  think  the  object  or  effect  of  this 
evidence  was  to  show  profits  lost  by  Cook  in  conducting  his  busi- 
ness after  the  return  to  him  of  the  attached  goods. 
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Another  contention  under  this  heading  is  that  the  district 
court  erred  in  admitting  in  evidence  the  proofs  offered  by  Cook 
to  show  the  loss  of  profit  sustained  by  him  in  consequence  of  the 
attachment  and  removal  of  his  goods,  and  the  locking  up  of  his 
store.  The  store  was  absolutely  closed  from  the  23d  of  October 
for  ten  days.  The  attached  goods,  comprising  nearly  all  of  his 
stock,  were  held  by  the  sheriff  from  the  time  they  were  attached 
for  some  three  months.  The  court  permitted  Cook  to  show  the 
amount  of  sales  and  the  profits  made  by  him  in  this  business 
during  the  corresponding  period  of  the  previous  year — that  is 
from  October  in  one  year  until  January  in  the  next — as  a  basis 
for  estimating  his  loss  of  profits;  that  by  reason  of  the  attach- 
ment of  his  goods  and  the  knowledge  thereof  that  had  been 
bruited  abroad,  he  was  unable  to  purchase  goods  on  credit  from 
persons  with  whom  he  had  been  previously  dealing  in  order  to 
carry  on  the  business.  We  think  this  testimony  was  all  compe- 
tent. It  furnished  a  reasonably  safe  basis  for  determining 
whether  Cook  had  been  deprived  of  profits  by  this  attachment 
proceeding  and  the  amount  of  such  profits.  The  measure  of 
Cook's  damages  was  all  the  loss  he  had  sustained  as  the  result 
of  this  wrongful  attachment.  If  the  goods,  when  returned,  were 
worth  '^^  less  than  when  they  were  seized,  the  amount  of  that 
depreciation  was  one  element  of  damages.  If  Cook's  reputation 
and  credit  as  a  merchant  were  injured  by  this  wrongful  attach- 
ment, this  injury  was  another  element  of  his  damages.  If,  by 
reason  of  the  locking  up  of  his  store  and  the  attachment  of  his 
goods,  Cook's  business  was  interrupted,  and  he  was  thereby  de- 
prived of  profits  which  he  would  have  made  had  the  business  not 
been  interrupted,  this  loss  of  profits  was  another  element  of  his 
damages;  and,  if  the  plaintiffs  in  error  cannot  be  made  to  re- 
spond to  Cook  for  all  the  damages  which  he  sustained  as  the 
residt  of  this  wrongful  attachment,  it  is  not  because  of  the  fact 
that  under  the  law  Cook  is  not  entitled  to  these  damages,  but 
because  of  the  inability  of  the  courts  to  formulate  any  reason- 
ably certain  rule  for  their  admeasurement:  Schile  v.  Brokhahus, 
80  N.  Y.  614;  Goebel  v.  Hough,  26  Minn.  252;  Shepard  v.  Mil- 
waukee Gas  Light  Co.,  15  Wis.  349  [318],  70  Am.  Dec.  479; 
Schars  v.  Barnd,  27  Neb.  94;  Haverly  v.  Elliott,  39  Neb.  201; 
Western  Union  Tel.  Co.  v.  Wilhelm,  48  Neb.  910. 

Counsel  for  plaintiffs  in  error  criticise  somewhat  the  doctrine 
of  this  court  making  loss  of  profits  in  cases  like  the  one  at  bar 
an  element  of  damages.  We  think,  however,  the  doctrine  is  a 
just  and  a  reasonable  one,  and  one  enforced  by  the  courts  gen- 
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erally.  We  think  that  a  loss  of  profits  is  a  result  which  may  bo 
reasonably,  naturally,  and  ordinarily  expected  to  follow  from 
the  closing  up  of  a  merchant's  place  of  business,  and  the  seiz- 
ure of  his  goods;  and  where  an  officer  holding  a  writ  of  attach- 
ment directed  against  A  and  his  property  closes  up  the  place 
of  business  and  seizes  the  goods  in  the  possession  of,  and  claimed 
to  be  owned  by,  B,  when  called  upon  to  make  good  B's  damages 
he  ought  not  to  complain  because  the  court  includes  in  such 
damages  the  loss  of  profits  sustained  by  B  because  of  the  seizure 
of  his  goods  and  the  interruption  of  his  business. 

4.  Another  argument  is  as  follows:  "The  court  erred  in  fail- 
ing to  instruct  the  jury  specifically  and  definitely  ™  as  to  the 
manner  in  which  they  should  estimate  the  damages  as  to  the  loss 
of  business  credits,  profits,  et  cetera."  The  court  instructed  the 
jury:  "The  court  instructs  the  jury,  in  case  they  find  for  the 
plaintiff,  that,  in  determining  the  amount  of  damages  which 
the  plaintiff  is  entitled  to  recover,  they  are  to  consider  not  only 
the  amount,  if  any,  which  the  evidence  in  this  case  shows  the 
goods  in  question  were  damaged  while  in  possession  of  the  sher- 
iff, but  also  the  actual  loss,  if  any,  which  the  evidence  in  the 
case  shows  the  plaintiff  sustained  by  reason  of  the  suspension 
of  business  during  the  time  he  was  prevented  from  carrying  it 
on,  by  reason  of  the  acts  of  the  sheriff,  if  the  jury  believe  from 
the  evidence  in  the  case  that  plaintiff  was  prevented  from  car- 
rying on  his  business  by  the  acts  of  the  sheriff."  The  complaint 
is,  that  the  court  nowhere  in  its  instructions  to  the  jury  specifi- 
cally told  them  what  method  they  should  pursue  in  estimating 
or  arriving  at  or  determining  the  damages  which  the  plaintiff 
had  sustained.  But  we  think  that  the  instruction  quoted  was 
specific  and  definite  enough.  It  limited  Cook's  right  to  damages 
to  the  depreciation  in  value  of  the  property  seized,  and  the  loss 
he  had  sustained  by  reason  of  the  locking  up  of  his  store  and 
the  interruption  of  his  business;  and  the  jury,  if  it  awarded 
Cook  any  damages  by  reason  of  the  suspension  of  his  business, 
were  bound  to  base  such  an  award  upon  the  evidence.  What 
manner  or  method  the  jury  should  pursue  in  estimating  the 
amount  of  Cook's  damages  by  reason  of  the  suspension  of  his 
business  was  by  the  court  left  to  the  jury  to  determine.  If 
this  was  unsatisfactory  to  the  defendants  below,  they  should 
have  prepared  and  submitted  to  the  court,  with  a  request  that  it 
be  given,  an  instruction  prescribing  the  method  which  the  jury 
should  pursue  in  estimating  the  amount  of  the  damages  sus- 
tained by  Cook  by  reason  of  the  interruption  of  his  business: 
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Gran  v.  Houston,  45  Neb.  813.  The  court  was  bound  to  instruct 
the  jury,  whether  requested  or  not,  upon  the  material  issues  of 
the  case.  This  it  did,  and  correctly  instructed  the  jury  ®**  as 
to  the  plaintiff's  measure  of  damages.  But  the  court  was  not 
obliged — if  it  was  authorized  to  formulate — to  prescribe  a 
method  of  computation  which  the  jury  should  pursue  in  esti- 
mating the  plaintiff's  damages. 

6.  As  already  stated,  George  E.  Scott  and  Walter  W.  Scott,  as 
copartners,  at  one  time  owned  the  stock  of  furniture  in  contro- 
versy. George  R.  Scott  sold  his  interest  in  the  business  to  Wal- , 
ter  W.  Scott,  and  subsequently  Walter  W.  Scott  sold  the  entire 
business  to  Cook,  the  plaintiff  Lelow.  One  of  the  defenses  inter- 
posed to  this  action  by  plaintiffs  in  error  was  that  the  sale  from 
George  R.  Scott  to  Walter  was  made  with  a  fraudulent  purpose 
on  the  part  of  both  of  them  to  defraud  their  creditors;  that 
the  sale  from  Walter  Scott  to  Cook  was  made  with  a  fraudulent 
purpose  on  the  part  of  both  of  those  parties  to  defraud  the 
creditors  of  Scott  Brothers.  On  the  trial,  certain  declarations 
and  admissions  made  by  Walter  Scott  subsequent  to  the  sale 
of  the  property  to  Cook,  to  the  effect  that  the  sale  from  him 
to  Cook  was  fraudulent,  were  admitted  in  evidence  by  the  court; 
and  the  plaintiffs  in  error  also  sought  on  the  trial  to  introduce 
in  evidence  certain  declarations  made  by  George  R.  Scott  sub- 
sequent to  the  sale  from  himself  to  Walter,  to  the  effect  that 
that  transaction  was  fraudulent.  These  declarations  the  court 
excluded,  and  this  is  the  next  ruling  complained  of.  The  dis- 
trict court  was  correct.  Walter  Scott  was  the  vendor  of  Cook, 
and  his  declarations  in  disparagement  of  the  title  to  the  prop- 
erty, had  he  been  in  the  actual  possession  thereof,  were  admis- 
sible as  part  of  the  res  gestae;  and,  though  he  was  not  in  posses- 
sion of  the  property,  his  declarations  as  to  the  intent  with  which 
the  conveyance  to  Cook  was  made  were  admissible  for  the  pur- 
pose of  showing  the  intent  with  which  he  made  the  conveyance, 
although  not  for  the  purpose  of  establishing  Cook's  intent  in 
accepting  the  conveyance,  or  for  the  purpose  of  disparaging 
Cook's  title  to  the  property:  McDonald  v.  Bowman,  40  Neb. 
269.  But  George  R.  Scott  was  the  vendor  of  Cook's  vendor. 
He  was  not  in  possession  of  the  furniture  when  it  was  attached. 
He  was  not  **^  Cook's  vendor,  and  therefore  his  declarations  were 
mere  hearsay,  and  inadmissible.  The  general  rule  is,  that  the 
declarations  of  a  vendor  made  after  the  conveyance  which  tend  to 
disparage  the  title  of  the  vendee  are  not  admissible  in  evidence. 
But  the  courts  have  formulated  an  exception  to  this  rule  in  cases 
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where  the  conyeyance  is  assailed  as  fraudulent.  In  such  cases  the 
declaration  of  the  vendor  made  after  the  conveyance  and  while 
in  the  actual  possession  of  the  property  concerning  the  objects, 
intents,  and  purposes  of  the  conveyance,  have  been  held  admis- 
sible as  res  gestae.  In  McDonald  v.  Bowman,  40  Neb.  269,  and 
in  Sloan  v.  Coburn.  26  Neb.  607,  it  was  held  that  the  declara- 
tions of  a  vendor  made  after  the  conveyance,  as  to  the  objects, 
purpose,  and  intent  of  the  conveyance,  in  a  suit  in  which  the 
deed  was  assailed  as  fraudulent,  were  admissible  in  evidence, 
though  such  vendor  at  the  time  the  admissions  were  made  was 
not  in  possession  of  the  property.  But  the  declarations  were 
held  admissible  in  evidence  on  the  ground  that  they  tended  to 
show  the  intent  with  which  he  made  the  conveyance,  although 
they  were  not  competent  evidence  as  tending  to  show  the  in- 
tent of  the  vendee  in  accepting  the  conveyance.  The  answer  of 
the  defendants  below  does  not  allege  that  Cook  had  any  knowl- 
edge of,  or  participated  in,  the  alleged  fraudulent  conveyance 
from  George  R.  Scott  to  Walter  W.  Scott;  and  as  George  R. 
Scott  was  not  Cook's  vendor,  and  was  not  in  possession  of  the 
goods  when  attached,  his  declarations  or  admissions  in  refer- 
ence to  the  object  and  purpose  of  the  conveyance  made  by  him 
to  Walter  or  by  Walter  to  Cook  were  incompetent,  immaterial, 
and  hearsay. 

6.  It  is  also  insisted  that  the  verdict  is  not  sustained  by  the 
evidence,  and  that  the  damages  awarded  by  the  jury  are  exces- 
sive, appearing  to  be  the  result  of  passion  and  prejudice.  We 
do  not  think  that  either  of  these  contentions  is  tenable.  The 
record  contains  no  prejudicial  error.  The  judgment  of  the  dis- 
trict court  must  be  and  is  affirmed. 


ATTACHMENT— WRONGFUL— MEASURE  OP  DAMAGES.— A 
person  whose  property  has  been  wrongfully  or  illegally  attached  is 
entitled  to  recover  the  actual  damages  proved  to  have  resulted 
therefrom:  Monographic  note  to  Tisdale  v.  Major,  68  Am.  St  Rep. 
268. 

ATTACHMENT— WRONGFUL— LOSS  OP  TROFITS— INJURY 
TO  CREDIT. — Although  the  authorities  are  In  conflict,  me  general 
rule  is,  that  in  actions  to  recover  for  a  merely  wrongful  attachment, 
where  only  actual  damages  can  be  allowed,  injury  to  credit  and  loss 
of  prospective  profits  in  business  are  not  an  element  of  damages, 
and  cannot  be  recovered,  because  too  remote:  Monographic  note  to 
Tisdale  v.  Major,  68  Am.  St  Rep.  272,  where  the  cases  on  both  sides 
of  the  question  are  collected.  See,  also,  the  extended  note  to  Burton 
V.  Knapp.  81  Am.  Dec.  474. 

ATTACHMENT- WRONGFUL.— DAMAGES  FROM  LOSS  OF 
TRADE  cannot  be  considered  the  proximate  result  of  a  levy  on  a 
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email  portion  of  a  stock  of  goods,  if  the  attachment  defendant  con- 
tinues' business:  Monographic  note  to  Tisdale  v.  Major,  68  Am.  St. 
Rep.  270. 

ATTACHMENT— WRONGFUL— DEPRECIATION  IN  VALUE 
OF  REAL  ESTATE.— An  attaching  creditor  is  not  liable  for  the 
depreciation  in  value  of  real  estate  levied  upon,  which  occurs  while 
the  attachment  is  in  force,  provided  there  is  no  change  of  posses- 
sion: Tisdale  v.  Major,  106  Iowa,  1,  68  Am.  St.  Rep.  263.  Deprecia- 
tion in  value  of  the  property  by  reason  of  the  seizure  is  generally 
an  element  of  damage:  Note  to  Burton  v.  Knapp,  81  Am.  Dec.  473. 

INSTRUCTIONS— DUTY  OF  COURT.— The  general  rule  is.  that 
&  court  is  not  bound  to  instruct  the  jury,  unless  required  by  one 
party  or  the  other  to  do  so.  It  is  the  better  practice,  however, 
for  a  judge  in  all  cases  to  give  the  jury  a  knowledge  of  the  defini- 
tions and  principles  of  law  applicable  to  the  case:  Monographic 
note  to  Strohn  v.  Detroit  etc.  R.  R.  Co.,  99  Am.  Dec.  118. 

EVIDENCE— RES  GiiSTAE— DECLARATIONS  OF  VENDOR. 
If  a  vendor,  with  the  consent  of  the  vendee,  remains  in  possession 
of  personal  property  after  a  sale,  and  the  creditors  of  the  vendor 
attack  the  sale  as  fraudulent,  the  declarations  of  the  vendor  while 
thus  in  possession  are  admissible  in  evidence  against  the  vendee,  as 
part  of  the  res  gestae,  to  characterize  the  possession:  Lehmann  v. 
Chapel,  70  Minn.  496,  68  Am.  St.  Rep.  550,  and  note.  But  declara- 
tions of  a  vendor  made  after  he  has  transferred  property  are  not 
admissible,  as  against  his  transferee,  to  impeach  the  transfer:  Wel- 
<K>me  Y.  Mitchell,  81  Wis.  566,  29  Am.  St.  Rep.  913,  and  note. 
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JUDICIAL  SALES— PURCHASE  BY  ATTORNEY.- A  pur- 
chase  of  property  by  an  attorney  at  a  judicial  sale  in  which  his  client 
is  interested  is  against  public  policy,  and  the  client  may  elect  to 
treat  him  as  a  trustee;  but  if  the  client  afterward  deals  with  the  at- 
torney as  the  owner  of  the  property  he  thereby  ratifies  the  purchase 
and  Is  estopped  from  claiming  the  benefit  thereof. 

JUDICIAL  SALES  PURCHASE  BY  ATTORNEY— RATIFI- 
CATION.— If  an  attorney,  who  has  purchased  property  at  a  judicial 
sale  in  which  his  client  is  interested,  conceals  from  such  client  ma- 
terial facts  which  might  affect  the  latter's  election  to  treat  the  at- 
torney as  a  trustee,  dealings  between  them  on  the  basis  of  the  at- 
torney's ownership,  the  client  being  in  ignorance  of  the  facts,  does 
not  prevent  him,  upon  learning  of  such  facts,  from  enforcing  the 
trust 

JUDICIAL  SALES  CONTRACT  AS  TO  BIDS.— A  contract 
between  two  persons,  whereby  one  of  them  is  to  bid  at  a  judicial 
sale  and  subsequently  handle  the  property  on  behalf  of  both,  Is 
valid,  and  does  not  vitiate  the  sale,  when  the  effect  is  not  to  chill 
bids  nor  prevent  competition,  but  to  enable  persons  to  compete, 
when  without  combining  they  cannot  do  so. 

JUDICIAL  SALES— PURCHASE  BY  ATTORNEY— REIM- 
BURSEMENT.— An  attorney  who  purchases  property  at  judicial 
sale  in  which  his  client  Is  Interested  is  entitled  to  recover  only  the 
amount  he  paid  at  such  sale. 
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ATTORNEY  AND  CLIENT— PURCHASE  OF  .TTTDGMENT 
BY  ATTORNEY. — An  attorney  who  purchases  judgments  against 
his  client  at  a  discount  cannot  reap  an  advantage  therefrom.  Such 
purchase  operates  for  the  benefit  of  the  client,  and  the  attorney  is 
entitled  only  to  the  amount  he  paid  for  the  judgments. 

TRUSTS  —  CONSTRUCTIVE  TRUSTEE  —  REIMBURSE- 
MENT.— A  constructive  trustee  may  be  allowed  to  recover  reim- 
bursement when  the  circumstances  raising  the  trust  are  not  directly 
the  result  of  fraud. 

TRUSTS— CONSTRUCTIA'E  TRUSTEE— COMPENSATION. 
A  constructive  trustee,  who  is  charged  with  rents,  is  entitled  to 
recover  his  reasonable  expenditures  and  reasonable  compensation 
for  managing  the  property. 

JUDICIAL  SALES— PURCHASE  BY  ATTORNEY— TRUSTS 
— COMPENSATION. — An  attorney  who  purchases  property  for  his 
own  benefit  at  a  judicial  sale  in  which  his  client  is  interested  can- 
not, on  a  suit  to  declare  him  a  trustee,  be  allowed  compensation  for 
professional  services  In  procuring  the  sale  to  be  confirmed. 

SETOFF— PARTNERSHIP.— A  claim  owing  to  a  partnership 
cannot  be  set  off  against  debts  owing  to  a  member  of  such  part- 
nership individually. 

Bicketts  &  Wilson,  for  the  appellants. 

Lamb,  Adams  &  Scott,  for  the  appellees. 

109  IRVINE,  C.  This  action  was  brought  by  Charles  J.  Ol- 
son against  Walter  J.  Lamb  and  his  wife,  for  the  purpose  of 
having  a  trust  declared  in  favor  of  plaintiff  in  certain  property 
alleged  to  have  been  bought  by  Lamb  at  judicial  sale  while  he 
was  acting  as  attorney  for  plaintiff.  The  Prentice  Brownstone 
Company  was  made  a  party  defendant,  and  by  cross-petition  al- 
leged that  Lamb  was  also  its  attorney  ****  in  the  foreclosure 
case  resulting  in  the  judicial  sale,  and  it  prayed  that  a  trust  be 
declared  and  conveyance  ordered.  Both  the  petition  and  cross- 
petition  originally  offered  as  a  condition  of  the  conveyance  to 
reimburse  Lamb  for  his  expenses.  After  the  coming  in  of  an  an- 
swer in  which  Lamb,  among  other  things,  pleaded  the  agree- 
ment under  which  the  sale  was  made,  hereinafter  more  particu- 
larly referred  to,  the  plaintiff  and  the  cross-petitioner  amended 
their  respective  pleadings,  withdrawing  their  offer  to  redeem 
and  demanding  a  conveyance  without  submitting  to  redemp- 
tion. From  the  decree  rendered  appeals  were  taken  by  all  par- 
ties. The  appeal  of  Lamb  raises,  among  other  things,  the  ques- 
tion of  the  propriety  of  permitting  the  case  to  proceed  on  the 
amended  petitions.  The  district  court  had,  however,  by  its  de- 
cree, required  Olson  to  redeem,  and  had  denied  to  the  Prentice 
Brownstone  Company  any  relief  -whatever,  so  that  we  cannot 
see  how  the  propriety  of  the  amendment  becomes  a  material  con- 
sideration. 
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Preliminary  to  the  consideration  of  the  merits  of  the  case  a 
statement  of  the  somewhat  complicated  facts  involved  becomes 
necessary.  In  this  statement  we  shall  endeavor  to  omit,  for  the 
sake  of  brevity  and  clearness,  nonessentials  and  the  less  impor- 
tant details.  Their  omission  from  the  statement,  however,  is 
no  indication  that  they  have  been  overlooked  in  considering  the 
case.  In  1892,  Mr.  Howell  was  the  owner  of  a  certain  lot  in  the 
city  of  Lincoln,  and  undertook  the  construction  thereon  of  a 
building  described  in  the  record  as  the  "Conservatory  of  Music." 
He  made  a  contract  with  Olson  for  the  stone  and  brick  work 
on  the  building,  and  Olson  began  the  performance  of  the  work, 
purchasing  material  from  several  different  persons  to  whom  he 
became  indebted  therefor.  After  the  work  had  progressed  to  a 
considerable  extent,  but  before  the  building  was  under  roof,  it 
became  evident  that  Howell  was  unable  to  proceed,  and  the  de- 
cree on  sufficient  evidence  finds  that  he  was  wholly  insolvent. 
Mr.  Lamb  was  then  a  member  of  the  law  firm  ***  of  Lamb, 
Ricketts  &  Wilson,  and  Mr.  Olson  consulted  him  with  reference 
to  his  interests.  Mr.  Olson  introduced  to  Mr.  Lamb  the  agent 
of  the  Prentice  Brownstone  Company,  to  which  Olson  was  in- 
debted for  stone  furnished  for  the  erection  of  the  building. 
Mechanics'  liens  were  perfected  both  by  Olson  and  the  stone 
company,  and  a  suit  to  foreclose  the  liens  was  begun  by  the  stone 
company.  About  this  time  the  firm  of  Lamb,  Eicketts  &  Wilson 
was  dissolved.  The  evidence  indicates  that  business  intrusted 
to  it  before  the  dissolution  was  carried  on  by  one  or  another  of 
the  members  of  the  late  firm  on  behalf  of  the  old  firm.  The 
business  of  Olson  and  the  stone  company  was  in  part  conducted 
by  Mr.  Wilson,  but  the  evidence  amply  sustains  the  finding  that 
Mr.  Lamb  remained  the  attorney  of  both  parties  until  after 
the  sale  in  controversy.  There  was  on  the  property,  at  the  time 
the  liens  accrued,  a  mortgage  to  the  Nebraska  Savings  Bank  of 
about  $6,000.  For  the  purpose  of  enabling  Howell  to  obtain  a 
further  loan  Olson  had  consented  that  another  mortgage  be 
made  which  should  have  priority  over  any  lien  of  his,  and  conse- 
quently the  Savings  Bank  had  made  another  mortgage  loan  of 
about  $2,500.  The  materialmen  we  have  here  to  consider  had 
not,  however,  waived  their  rights.  Consequently,  when  the  de- 
cree was  rendered  in  the  foreclosure  case  it  established  the 
original  mortgage  as  a  first  lien,  a  certain  judgment  which  does 
not  figure  in  the  case  as  a  second  lien,  then  the  liens  of  certain 
materialmen  as  a  third  class  of  liens.  Of  these  the  Brown- 
stone    Company   had   one   for   $1,121.35,   Henry   M.    Leavitt 
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$1,673.43,  L.  K.  Holmes  $970.87.     Olson  was  individually  liabl©. 
for  these  debts.     As  the  fourth  lien  the  second  mortgage  of  tlio 
Sayings  Bank  was  established.     Olson's  lien  followed  as  the  fifthj 
lien,  and  amounted  to  $3,708.36.     This    decree  was   rendered 
June  30,  1893,  and  within  due  time  Howell  filed  a  request  for 
a  stay,  which  would  operate,  of  course,  to  stay  the  sale  on  the- 
mortgage  debts.     Then  began  a  long  series  of  negotiations  for 
the  purpose  of  forming  a  plan  for  purchasing  ***  the  property. 
The  evidence  shows  that  from  the  time  the  decree  was  rendered 
until  February,  1894,  when  the  sale  was  had,  was  a  period  of 
business  depression  and  financial  stringency,  and  that  the  task 
of  raising  money  suflficient  to  buy  the  property  at  a  price  pro- 
tecting the  mechanics*  liens  was,  to  say  the  least,  arduous.     The 
details  of  these  negotiations  are  only  important  in  so  far  as  they: 
show  how  Lamb  has  become  interested  personally  in  the  liti- 
gation.    The  first  plan  was  to  sell  the  property  subject  to  the 
first  mortgage,  while  the  execution  of  the  decree,  in  so  far  as 
it  foreclosed  that  mortgage,  was  suspended  by  the  stay.     It 
was  proposed  that  the  lienors,  or  some  of  them,  should  buy  the 
property  and  Olson  should  proceed  with  the  building  until  it 
should  be  inclosed,  and  so  put  in  condition  that  a  loan  could 
be  negotiated  which  might  take  care  of  the  mortgages.     This 
plan  was  defeated  by  Howell's  withdrawing  his  stay.     The  Sav- 
ings Bank  mortgages  had  by  this  time  been  assigned  to  one 
Miller  as  trustee  for  certain  associated  banks  in  Lincoln  which 
had  lent  money  to  the  Savings  Bank  to  tide  it  through  difficul- 
ties.    When  the  stay  was  withdrawn  these  banks  stood  ready 
to  buy  in  the  property  to  protect  their  mortgages.     This  they 
could  safely  do,  unless  there  were  other  bidders,  at  the  lowest 
price    for  which  the  property  could  be  bought.     In  this  state 
of  affairs  Mr.  Lamb  undertook  to  arrange  a  plan  by  which  the 
lien  owners  should  advance  money  to  make  a  bid  on  the  prop- 
erty sufficient  to  protect  them.     Olson  proposed  to  raise  about 
$3,000  for  this  purpose,  and  there  is  evidence  that  Mr.  Lamb 
offered  to  assist  him  in  so  doing.     The  stone  company,  through 
some  of  its  agents,  promised  to  do  its  part.     Mr.  Leavitt  was, 
however,  unable  to  raise  his  portion,  and  at  this  juncture  Mr. 
Lamb  bought  the  Leavitt  lien  himself,  at  a  discount  of  about 
$100.     The  court  found  on  sufficient  evidence  that  Lamb  made 
this  purchase  without  the  knowledge  or  consent  of  Olson  or  of 
the  stone  company.     It  is  clear,  however,  that  they  soon  after 
learned  of  it  and  acquiesced  therein,  but  they  **•  were  not  in- 
iformed  that  it  had  been  purchased  at  a  discount,  and  did  not 

Ak.  9r.  Rw..  Vou  LXXI.— « 


674  Olson  v.  Lamb.  [Nebraska, 

learn  that  fact  until  long  after  the  sale.     The  stone  company 
afterward  refused  to  advance  any  money.     Its  officers  stated 
that  no  agent  had  authority  to  agree  so  to  do.     The  property 
went  to  sale  without  any  arrangement  being  consummated  and 
was  bid  in  by  R.  D.  Muir,  who  had  become  the  owner  of  the 
Holmes  lien,  for  $970.87.     Motions  to  set  aside  the  sale  were 
filed  by  Olson,  the  stone  company,  and  by  Lamb  as  owner  of 
the  Leavitt  lien.     In  connection  with  the  motions  Olson  offered, 
in  case  of  a  resale,  to  bid  $8,500,  and  Lamb  pledged  himself 
to  bid  $8,000.     The  proof  shows  that  Olson  was  not  at  that 
time  responsible  for  such  a  bid,  but  Mr.  Lamb  was  of  ample 
financial  responsibility.     The  court  set  aside  the  sale,  and  nego- 
tiations were  renewed  for  acquiring  the  property  on  behalf  of 
the  lienors.     Of  these  it  is  sufficient  to  say  that  no  result  was 
reached  and  that  the  stone  company  refused  to  take  any  part 
in  the  purchase.     As  the  time  of  sale  approached,  Mr.  Lamb, 
in  view  of  his  bid  of  $8,000,  made    arrangements    to    borrow 
$10,000  on  the  security  of  real  estate  by  him  owned.     The  ar- 
rangements had  been  perfected  but  the  money  had  not  reached 
him  on  February  6,  1894,  when  the  second  sale  took  place.     He 
had  on  that  day  only  about  $150  to  his  credit  in    the  bank, 
Mr.  Muir,  having  the  Holmes  lien  to  protect,  was  able  to  tem- 
porarily command  the  use  of  a  considerable  sum,  but  could  not 
safely  buy  unless  he  could  almost  immediately  dispose  of  the 
property  and  repossess  himself  of  the  money.     Within  a  few 
hours  of  the  time  of  the  sale  Muir  and  Lamb  entered  into  a 
contract  whereby  Muir  was  to  bid  upon  the  property  and  con- 
tinue to  bid  until  Lamb  should  indicate  that  he  should  stop. 
If  he  should  get  the  property  under  his  bid  he  might  within  ten 
days  sell  it  by  paying  to  Lamb  the  amount  of  the  Leavitt  lien. 
If  he  should  fail  to  so  dispose  of  it,  he  was  to  convey  it  to  Lamb, 
on  Lamb's  paying  him  the  amount  of  his  bid  and  $500  addi- 
tional, in  which  event  Muir  was  to  assign  to  Lamb  the  Holmes 
^^'^  lien,  which  seems  to  have  been  a  personal  judgment  against 
Olson.     When  the  property  was  offered.  Miller,  on  behalf  of  the 
banks,  bid  $7,000;  Muir  bid  $7,001,  and  the  property  was  sold 
to  him.     Muir  failed  to  dispose  of  the  property,  and.  Lamb's 
money  arriving,  he  paid  Muir  the  amount  of  his  bid,  either  di- 
rectly or  by  paying  the  money  to  the  sheriff  and  taking  ap  a 
certified  check  which  Muir  had  deposited.     The  sale  was  con- 
firmed, the  sheriff's  deed  to  Muir  was  delivered  to  Lamb,  and 
Lamb  at  once  caused  to  be  recorded  both  that  deed  and  a  con- 
veyance from  Muir  to  him. 
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After  the  title  was  thus  perfected  in  Lamb,  he  made  a  con- 
tract with  Olson  whereby  Olson  undertook  to  perform  the  labor 
necessary  to  complete  the  building  according  to  certain  designs 
which  Lamb  had  made  to  fit  it  for  a  different  purpose.  By 
this  contract  Lamb's  ownership  of  the  Leavitt  and  Holmes  judg- 
ments was  recited,  and,  allowing  certain  deductions,  their  net 
amount  was  fixed  at  $2,500.  Lamb  agreed  to  pay  Olson  certain 
specified  rates  for  labor  performed  on  the  building,  and  on  com- 
pletion of  the  work  to  release  the  judgments.  This  contract 
was  carried  out.  The  stone  company  had  shipped  a  quantity  of 
stone  which  was  not  inwrought  in  the  building  prior  to  the 
foreclosure.  In  completing  the  building  Lamb  bought  this 
stone  and  the  stone  company  received  pay  from  him  therefor, 
knowing  that  he  had  become  the  owner  of  the  property.  Soon 
after  the  buUding  was  completed  this  suit  was  brought. 

It  will  be  convenient  to  consider  first  the  case  of  Olson  and 
then  that  of  the  stone  company.  The  position  of  Olson  is  that 
Lamb,  as  his  attorney,  could  not,  without  his  consent,  buy 
the  property  for  himself;  that  Lamb  was  guilty  moreover 
of  actual  fraud  which  had  a  double  effect:  1.  To  relieve  Olson 
from  any  estoppel  which  might  arise  by  reason  of  his  dealing 
with  Lamb  as  the  owner;  and  2.  To  deprive  Lamb  of  all  right 
to  compensation  or  reimbursement.  That  an  attorney  cannot 
himself  purchase  at  judicial  sale  the  property  in  litigation  '*** 
in  which  his  client  is  concerned,  and  hold  it  to  his  own  use 
without  the  consent  of  his  client,  is  an  elementary  principle. 
If  he  so  purchase,  the  client  may,  at  his  election,  treat  him  as 
a  trustee  and  enforce  the  trust.  Motives  are  immaterial,  and 
it  is  also  immaterial  whether  the  client  actually  lost  or  gained 
by  the  transaction.  Such  a  purchase  is  contrary  to  public  pol- 
icy. In  support  of  this  rule  there  is  a  multitude  of  authorities, 
some  of  which  may  be  found  in  3  American  and  English  Ency- 
clopedia of  Law,  340.  It  therefore  results  that  from  the  fact 
of  the  relationship  of  attorney  and  client  alone,  Olson  had  a 
right  to  the  benefit  of  Lamb's  purchase,  and  could  enforce  the 
trust  unless  he  had  first  consented  to  the  purchase,  or  after- 
ward, by  word  or  conduct,  elected  and  permitted  Lamb  to  re- 
tain the  property.  Ordinarily,  undoubtedly  his  contracting 
with  Lamb  after  the  purchase,  knowing  him  to  be  the  owner, 
to  finish  the  building  for  Lamb's  benefit,  and  so  encouraging 
Lamb  to  expend  money  in  permanent  improvements,  would 
bind  Olson  both  as  an  election  and  by  estoppel.  The  facts 
which  it  is  claimed  relieve  Olson  from  these  consequences,  be- 
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ing  those  which  it  is  asserted  amount  to  actual  fraud,  are  so 
complicated  with  the  question  of  Lamb's  right  to  reimburse- 
ment that  the  two  questions  can  properly  be  considered  to- 
gether.   We  cannot  see  that   the  contract  with  Muir  for  the 
purchase  of  the  property  was  fraudulent  or  that  it  was  against 
public  policy.     It  was  not,  as  asserted,  an  arrangement  to  chill 
bids,  nor  did  it  seek  to  prevent  anyone  from  bidding,  as  was  the 
case  in  Goble  v.  O'Connor,  43  Neb.  49.     The  situation  was  this: 
Lamb  was  able  to  buy  the  property  but  did  not  possess  cash  on 
the  day  of  sale  sufficient  to  permit  him  then  to  bid.     Muir,  on 
the  contrary,  had  an  arrangement  for  the  temporary  use  of  suffi- 
cient money  to  enable  him  to  bid,  but  the  necessity  of  repay- 
ing that  money  within  a  short  time  was  such  that  he  could  not 
buy  without  some  assurance  that  the  purchase  would  be  taken 
off  his  hands.    The  contract  then  was  an  arrangement  between 
two  men,  neither  of  whom  could  bid  alone,  ^^*  but  by  whom  a 
single  bid  might  be  made  if  they  acted  in  concert,  and  the  case 
is  in  this  respect  in  line  with  Gulick  v.  Webb,  41  Neb.  706,  43 
Am.  St.  Eep.  720,  where  it  was  held  that,  where  the  object  is 
not  to  prevent  competition  or  chill  bids,  but  to  enable  parties 
to  compete  where,  without  combining,  they  could  not  do  so,  the 
transaction  will  be  upheld.     The  remaining  facts  applicable  to 
this  branch  of  the  case  are  the  concealment  of  this  contract 
from  Lamb's  clients,  the  concealment  of  the  fact  that  Lamb  had 
become  the  owner  of  the  Leavitt  and  Holmes  judgments  for  less 
than  their  face  value,  and  a  fact  in  connection  with  the  con- 
firmation of  the  sale  which  has  not  yet  been  stated.     So  far 
as  Olson  is  concerned,  it  is  clear  that  he  did  not  know  the  price 
at  which  Lamb  bought  the  Holmes  and  Leavitt  liens;  and,  while 
he  knew  that  Lamb  had  become  the  owner  of  the  property  soon 
after  the  sale,  he  did  not  know  the  nature  of  the  contract  by 
which  that  ownership  was  acquired.     In  view  of  the  duties  im- 
posed by  law  upon  an  attorney,  the  failure  of  Lamb  to  disclose 
to  Olson  these  facts  must  be  treated  as  an  unlawful  conceal- 
ment thereof.     The  other  circumstance  which  has  been  adverted 
to  was  that  Howell  had  opposed  the  confirmation  of  the  sale  on 
the  ground  that  it  had  been  made  for  $7,001  in  the  face  of 
Lamb's  offer  to  pay  $8,000.     For  the  purpose  of  curing  this 
defect.  Lamb  entered  a  remittitur  of  $1,000  on  the  Leavitt  lien, 
and  it  was  due  to  this  remittitur  that  the  sale  was  confirmed. 
Olson  did  not  know  of  this  remittitur  until  after  his  subsequent 
contract  with  Lamb  had  been  carried    out.     We  think    that 
Lamb's  concealment  of  these  facts  from  Olson  was  entirely  suffi- 
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cient  to  relieve  Olson  from  the  effect  which  wonld  otherwise 
attach  to  his  conduct  in  afterward  dealing  with  Lamb.  An  at- 
torney who  purchases  judgments  against  his  client  at  a  dis- 
count cannot  be  permitted  to  reap  an  advantage  therefrom. 
Such  a  purchase  operates  for  the  benefit  of  the  client,  and  the 
attorney  is  entitled  only  to  the  amount  he  paid  for  the  judg- 
ments: Larey  v.  Baker,  86  Ga.  468;  Sutherland  v.  Reeve,  151 
111.  ^^^  384.  The  remittitur  of  $1,000  from  the  Leavitt  judg- 
ment of  course  reduced  the  judgment  both  as  a  lien  on  the 
property  and  as  a  personal  obligation  of  Olson.  Olson  was 
therefore  indebted  on  these  judgments  much  less  than  he  sup- 
posed. The  difference  amounted  to  about  $470  on  the  Holmes 
judgment  and  to  $1,100  on  the  Leavitt  judgment.  Had  he 
known  this  fact,  he  undoubtedly  would  not  have  made  the  con- 
tract with  Lamb  in  the  manner  in  which  it  was  made,  adjusting 
the  amount  of  his  debt  at  $2,500,  when  in  fact  it  was  only  about 
$1,000.  Moreover,  had  he  known  the  terms  of  the  contract  be- 
tween Muir  and  Lamb,  he  would  have  known  or  could  have 
learned  that  Lamb  stood  in  the  attitude  of  the  purchaser  at  the 
sale  and  could  be  treated  as  a  trustee.  Without  such  knowl- 
edge Lamb  appeared  in  the  attitude  of  a  subsequent  purchaser 
from  Muir.  But  while  these  facts,  by  relieving  Olson  of  his  elec- 
tion and  of  the  estoppel,  retained  in  him  a  right  to  redeem,  we 
do  not  think  that  they  deprive  Lamb  of  the  right  to  reimburse- 
ment. The  sale  itself  was  not  actually  fraudulent.  It  was  sim- 
ply against  public  policy  and  raised  a  constructive  trust.  In 
every  case  of  this  character  which  we  have  observed,  the  pur- 
chasing attorney  has  been  protected  in  his  disbursement,  even 
where  he  has  been  deprived  of  compensation  for  his  services. 
The  other  facts  were  not  inherent  in  the  sale  or  so  connected 
with  it  as  to  taint  the  purchase  with  actual  fraud.  In  the  ac- 
counting Olson  can  properly  be  compensated  for  any  loss  sus- 
tained by  him  in  consequence  of  the  concealment  practiced  upon 
him  by  Lamb,  but  such  concealment  was  undoubtedly  a  mate- 
rial inducement  to  the  subsequent  contract,  and  should  be  given 
the  effect  of  releasing  Olson  from  these  obligations,  including 
the  settlement  effected  thereunder.  On  the  other  hand,  we 
think  the  contention  of  ilr.  Lamb  is  sound,  that  if  Olson  be 
released  from  the  terms  of  that  contract  affecting  him.  Lamb 
should  also  be  released  from  its  other  terms.  Lamb  agreed  to 
pay  the  price  he  did  for  the  work  in  view  of  the  adjustment  of 
Olson's  debt  **®  to  him  at  $2,500.  The  settlement  thereby 
effected  not  being  binding  on  Olson,  the  adjustment  should  be 
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made,  not  according  to  the  contract,  but  on  the  basis  of  what 
Olson^s  labor  was  reasonably  worth  in  completing  the  building. 

In  this  connection  we  may  here  dispose  of  certain  other  fea- 
tures of  the  accounting  had.  The  court  allowed  Lamb  $300 
for  services  in  procuring  the  confirmation  of  the  sale.  We 
must  regard  this  as  an  unwarranted  allowance.  The  sale  was 
on  such  terms  that  Olson  was  entirely  uninterested  in  its  con- 
firmation, and  it  was  evident  that  Lamb  performed  these  ser- 
vices on  his  own  behalf.  We  know  of  no  rule  which  permits 
an  attorney  endeavoring  to  purchase  for  himself  to  receive  com- 
pensation from  his  client  for  his  efforts  in  so  doing.  The  de- 
cree also  includes  as  an  allowance  to  Lamb  $500  for  his  services 
in  the  foreclosure  case.  These  services  were  rendered  on  be- 
half of  the  firm  of  Lamb,  Ricketts  &  Wilson  and  are  not  a 
proper  setoff  in  a  suit  against  one  member  of  the  firm.  An- 
other item  allowed  Lamb  was  $750  for  services  in  superintend- 
ing the  building.  We  think  the  rule  is,  that  even  a  constructive 
trustee  is  entitled  to  compensation  for  managing  property 
where  he  is  chargeable  with  the  rents.  The  decree  charges 
Lamb  with  the  income  from  the  property;  and  taxes  and  other 
expenses,  including  a  reasonable  compensation  for  management, 
should  in  equity  be  deducted  from  the  amount  so  allowed. 

The  accounting,  in  order  to  ascertain  the  amount  required 
to  redeem,  proceeded  in  several  particulars  on  a  false  basis,  and 
we  have  not  findings  in  all  respects  sufficient  to  enable  us  ta 
restate  the  account.  As  to  Olson,  the  case  must  be  reversed  and 
remanded,  with  directions  to  the  trial  court  to  retake  the  ac- 
count, allowing  to  Olson  the  benefit  of  the  discounts  at  which 
Lamb  purchased  the  liens,  including  the  $1,000  remittitur,  and 
to  allow  him  also  the  reasonable  value  of  his  work  under  the 
contract  to  complete  the  building,  to  charge  Lamb  with  rents. 
On  the  other  hand,  Lamb  should  be  credited  with  *'^®  his  actual 
disbursements  in  buying  the  property,  in  completing  the  build- 
ing, and  in  managing  the  same.  He  should  be  allowed  nothing 
for  legal  services,  but  receive  a  reasonable  compensation  for 
superintending  and  managing  the  property  after  he  acquired 
title. 

We  now  reach  the  case  of  the  Prentice  Brownstone  Company, 
and  what  has  already  been  stated  applies  in  great  measure  to 
this  branch  of  the  case.  The  stone  company  positively  refused 
to  buy  the  property  or  to  advance  any  money  for  the  purpose 
of  purchasing  it  or  protecting  its  lien.  The  day  after  the  sale 
an  agent  of  the  company  was  in  Lincoln,  and  what  occurred  ia 
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somewhat  in  dispute.  It  is  very  evident  that  Mr.  Lamb  told  the 
agent  that  by  some  means  they  were  still  in  position  to  take 
the  property  and  protect  themselves.  According  to  Lamb,  the 
statement  was  that  *Tie  had  kept  a  string  to  it."  It  is  equally 
clear  that  the  nature  of  this  "string"  was  not  disclosed,  and 
that  the  company  did  not  know  that  Lamb  was,  in  effect,  the 
purchaser.  The  company  again  peremptorily  refused  to  take 
any  steps.  Here  again,  by  this  action  and  by  the  company's 
subsequently  selling  stone  to  Lamb  to  complete  the  building, 
knowing  that  Lamb  claimed  it  as  his  own,  there  would  be  an 
election  allowing  him  to  take  the  property;  but  the  force  of 
this  election  was  avoided,  in  the  first  place,  by  Lamb*s  conceal- 
ing the  fact  that  he  was  the  purchaser  and  could,  therefore,  be 
treated  as  a  trustee.  Moreover,  the  company's  rights  were  un- 
justly affected  by  other  facts  of  which  it  then  had  no  knowl- 
edge and  of  which  it  did  not  acquire  knowledge  until  after  the 
building  was  completed.  The  bid  of  $7,001  was  just  about  suffi- 
cient to  discharge  the  liens  prior  to  the  first  group  of  mechan- 
ics* liens,  one  of  which  was  held  by  the  stone  company.  The 
company  did  not  know  that  the  amount  of  the  other  liens  in 
this  class  had  been  reduced  "by  Lamb's  purchase  thereof  at  a 
discount,  nor  did  it  know  that  the  terms  of  the  sale  were  such 
as  to  provide  in  whole  or  in  part  for  the  discharge  of  the  other 
liens  in  the  same  class,  to  the  '**^  entire  exclusion  of  the  lien 
of  the  stone  company.  Then,  when  the  sale  was  confirmed. 
Lamb's  remittitur  of  $1,000  upon  the  Leavitt  lien  was  to  make 
good  his  offer  to  pay  $8,000.  Had  he  paid  $8,000,  the  stone 
company  would  have  received  its  proportionate  part  thereof  as 
one  of  the  third  class  of  lienors.  By  paying  only  $7,001  and 
remitting  $1,000  on  the  Leavitt  lien.  Lamb,  in  effect,  paid  the 
whole  of  the  excess  of  his  offer  above  $7,001  to  himself  to  ap- 
ply on  the  Leavitt  lien  entirely  excluding  the  stone  company, 
which  stood  in  equal  priority.  Such  a  transaction  cannot  for  a 
minute  be  tolerated.  The  stone  company  must  also  be  per- 
mitted to  redeem.  In  adjusting  its  account,  it  should  be  al- 
lowed credit  for  such  portion  of  this  $1,000  as  it  would  have 
been  apportioned  had  the  bid  been  that  much  higher  and  no  re- 
mittitur entered.  It  should  also  be  given  the  benefit  of  the 
discounts  on  the  two  liens. 

Finally,  the  court  erred  in  entering  a  judgment  absolute 
against  Lamb  for  the  amount  which  he  obtained  by  these  dis- 
counts and  by  the  remittitur,  and  then  calculating  the  amount 
required  from  Olson  to  redeem  at  the  full  sum.     This  would 
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require  Olson  to  pay  the  whole  amount  and  recover  part  back 
on  his  judgment.  The  amount  owing  Olson  from  Lamb  should 
be  deducted  in  ascertaining  the  amount  required  to  redeem, 
and  any  judgment  against  Lamb  should  be  effective  only  in  case 
-of  Olson's  failure  to  redeem. 

The  judgment  is  reversed  and  the  case  remanded  with  direc- 
tions to  proceed  in  accordance  with  this  opinion. 

PURCHASE  BY  ATTORNEY— An  attorney  at  law  Is  forbidden 
to  purchase  an  interest  in  the  thing  in  controversy  adverse  to  his 
"Client:  Cunningham  v.  Jones,  37  Kan.  477,  1  Am.  St.  Rep.  2o7;  El- 
more V.  Johnson,  143  111.  513,  36  Am.  St.  Rep.  401. 

JUDICIAL  SALES— PURCHASE  BY  ATTORNEY.— A  purchase 
by  an  attorney  of  land  of  his  client,  under  an  execution  sale,  will 
pass  to  the  interests  of  his  client.  If  the  client  wishes  to  take  ad- 
vantage of  such  a  purchase,  he  must  do  so  within  a  reasonable 
time:  Note  to  Cunningham  v.  Jones,  1  Am.  St.  Rep.  260.  Where  an 
attorney  for  two  plaintiffs  in  an  execution  purchases  land  sold  un- 
der execution  at  a  price  less  than  the  amount  of  the  claim,  for  the 
'benefit  of  one  of  the  plaintiffs,  and  talies  the  deed  in  his  name, 
-without  the  consent  of  the  other  plaintiff,  the  purchase  will  be 
•deemed  to  have  been  made  in  trust  for  both  plaintiffs:  Leisenring 
V.  Black,  5  Watts,  303,  30  Am.  Dec.  322.  An  attorney  for  a  plain- 
tiff in  execution,  purchasing  property  sold  under  execution,  con- 
trary to  the  plaintiff's  orders,  is  responsible  for  the  amount  of  the 
judgment  under  which  the  property  was  sold:  Fisher  v.  Knox,  13 
Pa.  St.  622,  53  Am.  Dec.  503. 

JUDICIAL  SALES.— AN  AGREEMENT  TO  MAKE  A  JOINT 
BID  at  a  judicial  sale,  although  it  may  indirectly  have  the  effect 
4}t  keeping  others  from  bidding,  is  not  illegal  unless  it  is  intended 
to  avoid  competition:  Gulick  v.  Webb,  41  Neb.  706,  43  Am.  St  Rep. 
720,  and  note. 

TRUSTS.— A  TRUSTEE'S  COMPENSATION  may  be  Increased, 
diminished,  or  withheld  altogether,  according  to  the  circumstances 
of  each  case.  In  the  sound  discretion  of  the  court:  Gibson's  case, 
1  Bland,  138,  17  Am.  Dec.  257,  and  note. 

SETOFF — PARTNERSHIP. — In  an  action  on  a  bill  of  exchange 
brought  by  an  indorsee  against  the  drawer,  a  demand  due  from 
the  payee  to  a  partnership  of  Avhich'  the  defendant  is  a  member, 
it  available  as  a  setoff  in  any  case.  Is  not  so  available  unless  it  is 
imade  to  appear  that  the  other  partners  gave  their  consent  to  such 
use  of  the  claim  before  the  assignment  of  it  to  the  defendant,  and 
that  the  plaintiff  had  knowledge  of  their  consent:  Manning  v. 
Maroney,  87  Ala.  563,  13  Am.  St.  Rep.  67;  Cannon  v.  Lindsey,  85 
Ala.  188,  7  Am.  St  Rep.  38. 
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Central  Investment  Company  v.  Milks. 

[66  Nebiuska,  272.] 

GUARANTY— LIABILITY  OF  GUARANTOR  FOR  COL- 
LECTION.— A  mere  guarantor  of  the  collection  of  a  note  is  liable 
upon  bis  guaranty  only  wben  it  is  sbown  tbat  such  note  cannot  be 
collected  of  the  maker. 

McCabe,  Wood,  McGilton  &  Elmer,  for  the  appellant. 

F.  B.  Tiffany,  for  the  appellee. 

878  RYAN,  C.  In  the  district  court  of  Douglas  county  it 
was  alleged  by  the  plaintiff,  the  executor  of  J.  L.  Miles,  and  by 
James  Thompson,  that  the  defendant,  the  Central  Investment 
Company,  had  sold,  assigned,  and  delivered  to  said  Miles  and 
Thompson  three  promissory  notes  originally  made  to  the  Cen- 
tral Investment  Company  and  indorsed  upon  each  the  follow- 
ing guaranty: 

*^e  guaranty  collection  of  the  within  note  and  waive  notice 
of  protest. 

"CENTEAL  INVESTMENT  COMPANY, 
'*By  M.  S.  Lindsay, 

"President  and  Manager.** 

In  the  petition  there  were  joined  with  the  Central  Invest- 
ment Company,  as  defendants,  the  maker  of  said  notes  and 
three  sureties  thereon.  The  Central  Investment  Company  de- 
murred to  the  petition,  and  the  district  court  on  said  demurrer 
held  that  the  Central  Investment  Company  could  be  sued  as  it 
was  sued,  notwithstanding  the  guaranty  by  it  was  merely  of  col- 
lection, and  not  of  payment,  and  there  was  judgment  accord- 
ingly. In  Bosman  v.  Akeley,  39  Mich.  710,  33  Am.  Rep.  447, 
Ihe  holdings  of  several  courts  are  reviewed,  with  the  conclusion, 
announced  by  Cooley,  J.,  that  a  mere  guarantor  of  collection 
could  not,  over  his  objections,  be  held  liable  jointly  with  the 
principal,  even  though  it  was  alleged  that  the  latter  was  insol- 
vent, but  the  guaranty  implied  that  the  property  of  the  maker 
should  be  exhausted  before  resort  could  be  had  to  a  guaranty 
of  collection.  In  Peck  v.  Frink,  10  Iowa,  193,  74  Am.  Dec.  384, 
it  was  held,  where  the  payee  of  a  note  had  transferred  it  by  an 
indorsement  of  the  form  of  that  on  which  the  Central  Invest- 
ment Company  was  held  liable  in  this  case,  that,  to  render  the 
guarantor  liable  on  his  guaranty,  it  was  necessary  to  show  that 
the  note  could  not  be  collected  of  the  maker.    To  the  same 
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effect  was  Dewey  v.  Clark  Investment  Co.,  48  Minn.  130,  31 
Am.  St.  Eep.  623.  We  think  that  rule  is  *''*  sound,  and,  ac- 
cordingly, the  Judgment  of  the  district  court  is  reversed. 

GUARANTY— LIABILITY  OF  GUARANTOR  FOR  COLLEC- 
TION.— The  distinction  between  a  guaranty  of  payment  and  a  guar- 
anty of  collection  is,  that  the  former  is  an  absolute,  unconditional 
undertaking  on  the  part  of  the  guarantor  that  the  debtor  will  pay 
upon  the  maturity  of  the  debt,  while  the  latter  Is  an  undertaking 
to  pay  If  payment  cannot,  by  reasonable  diligence,  be  obtained  from 
the  principal  debtor:  Monographic  note  to  Fall  v.  Youmans,  64  Am. 
St.  Bep.  S93-403,  on  the  question  of  guaranty  of  collection. 


Western  Union  Telegraph   Company  v.  Beals. 

[66  Nebraska,  413.] 

TELEGRAPH  COMPANIES— LIABILITY  FOR  ERROR  IN 
.TRANSMITTING  MESSAGE.— Under  the  Nebraska  statute,  a  tele- 
graph company  is  liable  for  all  damages  sustained  by  reason  of 
Its  failure  to  correctly  transmit  and  deliver  messages  received  by 
it,  notwithstanding  a  contrary  agreement  printed  on  its  blanks. 

TELEGRAPH  COMPANIES— ERROR  IN  TRANSMISSION 
OP  MESSAGE— NEGLIGENCE.— If  a  message  as  delivered  to  a 
telegraph  company  reads,  "Attach  property  of  A  for  seven  hundred 
and  ninety  dollars,"  and  the  message  as  delivered  reads,  "Attach 
property  of  A  for  even  hundred  ninety  dollars,"  the  receiver  of 
the  message  is  not  guilty  of  negligence  in  interpreting  the  amount 
as  one  hundred  and  ninety  dollars,  and  the  telegraph  company  is 
liable  for  all  damages  arising  from  its  error  in  the  message  as  de- 
livered. 

W.  W.  Morsman,  for  the  appellant. 
Macfarland  &  Altschuler,  for  the  appellee. 

*i*5  EAGAN,  C.    Novemher  28,  1892,  Beals,  Torrey  &  Co., 

a  copartnership  doing  business  in  Milwaukee,  Wisconsin,  by 
their  '**®  attorneys,  Winkler  and  others,  delivered  to  the  West- 
em  Union  Telegraph  Company  a  telegram  for  transmission  and 
delivery  to  Alexander  Altschuler,  also  attorney  for  Beals,  Torrey 
&  Co.,  at  Ainsworth,  Nebraska.  The  telegram,  together  with 
the  printed  matter  upon  the  blank  upon  which  it  was  written, 
was  as  follows: 

"Send  the  following  message  subject  to  the  terms  on  the  back 
hereof,  which  are  hereby  agreed  to. 

"Milwaukee,  Wis.,  Nov.  28,  '92. 

"To  Alexander  Altschuler,  Ainsworth,  Neb. :  Attach  property 
of  Sargent  &  Co.  favor  of  Elias  S.  Beals,  Alexis  Torrey,  E.  Frank 
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Beals,  and  James  L.  Beals,  copartners  doing  business  here  a» 
Beals,  Torrey  &  Co.  Claim  for  goods  sold  and  delivered  seven 
hundred  ninety  dollars.  Claim  not  yet  due.  Ainsworth  bank 
will  furnish  bond.     Statement  by  mail. 

''WINKLER,  FLANDERS,  SMITH,  BOTTOM  &  VILAS. 

"Read  the  notice  and  agreement  on  back." 

This  notice  and  agreement  was  as  follows: 

"AH  messages  taken  by  this  company  are  subject  to  the  fol- 
lowing terms:  To  guard  against  mistakes  or  delays,  the  sender 
of  a  message  should  order  it  repeated,  that  is,  telegraphed  back 
to  the  originating  ofiBce  for  comparison.  For  this  one-half' the 
regular  rate  is  charged  in  addition.  It  is  agreed  between  the 
sender  of  the  following  message  and  this  company  that  said 
company  shall  not  be  liable  for  mistakes  or  delays  in  the  trans- 
mission or  delivery  or  for  nondelivery  of  any  unrepeated  mes- 
sage, beyond  the  amount  received  for  sending  the  same;  nor  for 
mistakes  or  delays  in  the  transmission  or  delivery  or  for  non- 
delivery of  any  repeated  message,  beyond  fifty  times  the  sum 
received  for  sending  the  same,  unless  specially  insured,  nor  in 
any  case  for  delays  arising  from  unavoidable  interruption  in  the 
working  of  its  lines,  or  for  errors  in  cipher  or  obscure  mes- 
sages, and  this  company  is  hereby  made  the  agent  of  the  sender, 
without  liability,  to  forward  any  message  *^''  over  the  lines  of 
any  other  company,  when  necessary  to  reach  its  destination. 
Correctness  in  the  transmission  of  a  message  to  any  point  on 
the  lines  of  this  company  can  be  insured,  by  contract  in  writing, 
stating  agreed  amount  of  risk,  and  payment  of  premium  thereon, 
at  the  following  rates,  in  addition  to  the  usual  charge  for  re- 
peated messages,  viz:  One  per  cent  for  any  distance  not  ex- 
ceeding one  thousand  miles,  and  two  per  cent  for  any  greater 
distance.  No  employ^  of  the  company  is  authorized  to  vary  the 
foregoing.  (Signed)    NORVIN  GREEN, 

"President, 
"THOS.  T.  ECKERT, 

"Gen.  Mgr." 

The  telegram  delivered  to  Altschuler  at  Ainsworth  read:  "At- 
tach property,  et  cetera,  even  hundred  ninety  dollars."  In  pur- 
suance of  the  telegram  Altschuler  caused  the  property  of  Sar- 
gent &  Co.  to  be  attached  in  favor  of  Beals,  Torrey  &  Co,  for 
one  hundred  and  ninety  dollars.  In  the  district  court  of 
Brown  county  Beals,  Torrey  &  Co.  brought  this  suit  against 
the  telegraph  company  to  recover  the  remainder  of  their  claim 
against  Sargent  &  Co.,  on  the  ground  that  the  mistake  of  the 
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telegraph  company  in  transmitting  the  dispatch  caused  the  loss 
of  said  debt.  Beals,  Torrey  &  Co.  had  judgment,  to  review 
which  the  telegraph  company  has  filed  here  a  petition  in  error. 
The  first  argument  of  the  plaintiff  in  error  is,  that  by  the 
terms  of  the  contract  under  which  the  message  was  transmitted, 
Beals,  Torrey  &  Co/s  right  of  recovery  was  limited  to  the  sum 
paid  by  them  for  transmitting  the  message.  In  support  of  this 
contention,  counsel  has  cited  us  to  a  long  array  of  cases  which 
hold  that  a  ■***  telegraph  company  has  a  right  to  make  reason- 
able rules  and  regulations .  relative  to  sending  messages,  and 
thereby  limit  its  liability  for  errors  not  occasioned  by  its  negli- 
gence, and  that  the  contract  exempting  the  company  from  lia- 
bility for  damage  for  mistakes  in  transmitting  an  unrepeated 
message  is  a  reasonable  and  enforceable  one.  Among  the  cases 
cited  is  Becker  v.  Western  Union  Tel.  Co.,  11  Neb.  87,  38  Am. 
Eep.  356,  which  sustains  the  argument  of  the  plaintiff  in  error. 
This  case  was  decided  at  the  January,  1881,  term  of  this  court. 
The  legislature  which  convened  in  this  state  in  January,  1883, 
enacted  what  is  now  chapter  89  a  of  Compiled  Statutes,  section 
12  of  which  chapter  provides:  "Any  telegraph  company  en- 
gaged in  the  transmission  of  telegraphic  dispatches  is  hereby 
declared  to  be  liable  for  the  nondelivery  of  dispatches  intrusted 
to  its  care,  and  for  all  mistakes  in  transmitting  messages  made 
by  any  person  in  its  employ,  and  for  all  damages  resulting  from 
a  failure  to  perform  any  other  duty  required  by  law,  and  any 
such  telegraph  company  shall  not  be  exempted  from  any  such 
liability  by  reason  of  any  clause,  condition,  or  agreement  con- 
tained in  its  printed  blanks."  After  this  statute  went  into  force 
the  question  was  again  presented  to  this  court  whether  a  tele- 
graph company  which  had  made  a  mistake  in  transmitting  a 
message  was  protected  by  the  contract  printed  on  the  blank  that 
it  should  not  be  liable  for  mistakes  or  delays  in  the  transmis- 
sion or  delivery  or  nondelivery  *^®  of  any  unrepeated  message 
beyond  the  amount  received  for  sending  same;  and  it  was  ruled 
that  the  company,  by  reason  of  the  statute  just  quoted,  was 
liable  for  all  damages  sustained  by  its  failure  to  correctly  trans- 
mit and  deliver  the  message  received  by  it,  notwithstanding  the 
clause,  condition,  or  agreement  on  its  printed  blanks:  Kemp 
v.  Western  Union  Tel.  Co.,  28  Neb.  661,  26  Am.  St.  Eep.  363. 
To  the  same  effect:  Pacific  Tel.  Co.  v.  Underwood,  37  Neb.  315, 
40  Am.  St.  Eep.  490,  and  Western  Union  Tel.  Co.  v.  Kemp, 
44  Neb.  194,  48  Am.  St.  Eep.  723.  We  think  it  clear  beyond 
all  controversy  that  the  statute  just  quoted  was  enacted  by  the 
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legislature  for  the  express  purpose  of  obviating  the  effect  of  the 
decision  of  this  court  in  Becker  v.  Western  Union  Tel.  Co.,  11 
Neb.  87,  38  Am.  Eep.  356.  The  cases  cited  by  counsel  for  the 
plaintiff  in  error,  because  of  the  provision  of  our  own  statute, 
cannot  be  regarded  as  authority  by  us  in  support  of  the  tele- 
graph company's  contention.  Not  one  of  these  cases,  we  think, 
was  influenced  by  such  a  statute  as  the  Nebraska  statute,  nor 
decided  in  a  jurisdiction  in  which  existed  such  a  statute.  It 
seems  to  be  the  contention  of  counsel  for  the  telegraph  com- 
pany that  the  contract  printed  on  the  telegraphic  blank  does 
not  attempt  and  .was  not  intended  to  exempt  the  telegraph  com- 
pany from  liability  for  the  negligence  of  itself  or  its  employes. 
We  quote  the  argument  of  the  eminent  counsel  in  his  brief: 

"The  primary  and  important  question  is.  Is  the  contract  un- 
der which  the  message  was  transmitted,  providing,  inter  alia, 
that  the  company  *shall  not  be  liable  for  mistakes  ....  in  the 
transmission  ....  of  any  unrepeated  message  beyond  the 
amount  received  for  sending  the  same,*  valid?  It  is  the  conten- 
tion of  the  plaintiff  in  error  that  this  provision  is  valid;  that 
it  does  not  violate  any  principle  of  the  common  law;  that  it 
is  not  in  conflict  with  any  statute  of  the  state  of  Wisconsin  or 
of  the  state  of  Nebraska;  that  the  object  and  effect  of  the  con- 
tract ....  is  not  to  exempt  the  company  from  responsibility 
for  negligence,  ....  but  to  offer  ^***  to  the  public  a  reason- 
able and  practicable  method  of  preventing  errors  and  their  in- 
jurious consequences,  to  secure  a  due  proportion  between  charges 
and  risk,  and  to  protect  the  company  against  claims  which,  at 
the  time  of  entering  into  the  contract,  cannot  be  known  or  fore- 
seen, and  for  which,  therefore,  the  company  receives  no  com- 
pensation  It  may  be  fully  admitted  at  the  outset  that 

this  company  cannot  avail  itself  of  any  stipulation  the  design  of 
which  is  to  exempt  it  from  the  consequences  of  its  own  negli- 
gence, or  that  of  its  servants.  The  question  is  not  whether  the 
company  can  stipulate  for  exemption  from  liability  for  the  neg- 
ligence of  itself  or  of  its  employes.  Nor  is  the  question  whether 
it  can  so  stipulate  when  the  negligence  is  only  ordinary  as  dis- 
tinguished from  gross.  The  proposition  is,  that  the  contract 
does  not  provide  for  exemption  at  all,  but  provides  the  means 
of  avoiding  errors  and  due  compensation  to  the  company  for 
the  service  rendered  and  the  risk  assumed.  If  the  contract  be 
rightly  interpreted,  negligence  does  not  enter  into  the  consid^ 
eration  of  its  validity  at  all." 

As  we  understand    this    argument,  it  is  that  the  contract 
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printed  on  the  telegraphic  blank  exempting  the  company  from 
liability  for  a  mistake  in  transmitting  an  unrepeated  message 
beyond  the  amount  paid  for  transmitting  the  same  does  not  con- 
flict with  the  statute  quoted.  We  think  it  does.  The  contract 
■on  the  blank  provides:  "It  is  agreed  between  the  sender  of  the 
following  message  and  this  company  that  said  company  shall 
not  be  liable  for  mistakes  or  delays  in  the  transmission  or  de- 
livery or  for  nondelivery  of  any  unrepeated  message."  The 
statute  provides  that  the  telegraph  company  "is  hereby  declared 
to  be  liable  for  the  nondelivery  of  dispatches  intrusted  to  its 
care  and  for  all  mistakes  in  transmitting  messages  made  by  any 
person  in  its  employ;  ....  and  any  such  telegraph  company 
shall  not  be  exempted  from  any  such  liability  by  reason  of  any 
clause,  condition,  or  agreement  contained  in  its  printed  ^** 
blanks."  Our  conclusion  is,  that  by  the  contract  printed  on  its 
blanks  the  telegraph  company  seeks  to  exempt  itself  from  liabil- 
ity for  damages  for  mistake  or  neglect  in  transmitting  or  de- 
livering an  unrepeated  message  and  that  the  statute  declares 
all  such  contracts  unenforceable.  The  statute  of  Wisconsin — 
the  state  in  which  the  contract  for  the  transmission  of  the  mes- 
sage in  controversy  was  made — provides:  "Any  person,  associa- 
tion, or  corporation,  operating  or  owning  any  telegraph  lines 
doing  business  in  this  state,  shall  be  liable  for  all  damages  oc- 
casioned by  failure  or  negligence  of  their  operators,  servants, 
or  employes,  in  receiving,  keeping,  transmitting,  or  delivering 
dispatches  or  messages."  This  statute  is  not  materially  differ- 
■ent  from  our  own.  The  Wisconsin  statute  was  construed  by  the 
supreme  court  of  that  state  in  Cutts  v.  Western  Union  Tel.  Co., 
71  Wis.  46.  In  that  case,  Lyon,  J.,  speaking  for  the  court,  said: 
*1t  is  claimed  by  counsel  for  the  plaintiff  that  the  above  law 
renders  each  telegraph  company  doing  business  in  this  state 
liable  for  any  and  all  damages  sustained  through  its  negligence 
in  respect  to  the  transmission  of  messages  delivered  to  it  for 
that  purpose  and  flowing  directly  and  approximately  therefrom, 
€ven  though  the  import  of  the  telegram  is  wholly  unknown  to 
the  company's  agents,  as  in  the  case  of  cipher  dispatches  not 
translated  to  the  agent.  We  shall  not  attempt  an  interpreta- 
tion of  this  statute  any  further  than  to  hold  that  it  does  render 
telegraph  companies  liable  for  the  damages  resulting  directly 
from  their  negligence  in  the  matter  of  transmitting  messages; 
especially  where,  as  in  this  case,  the  agent  of  the  telegraph  com- 
pany is  acquainted  with  the  contents  and  significance  of  the 
message."    It  will  thus  be  seen  that  both  by  the  law  of  Wis- 
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consin,  where  the  telegraphic  contract  in  controversy  was  made, 
and  the  law  of  Nebraska,  where  the  message  was  delivered,  a 
contract  entered  into  between  a  telegraph  company  and  its 
patrons  the  effect  of  which  is  to  exempt  the  company  from  lia- 
bility for  damages  sustained  ^*  by  its  patrons  by  reason  of  the 
mistake  or  neglect  of  the  telegraph  company  to  correctly  trans- 
mit and  deliver  an  unrepeated  message  is  illegal  and  unenforce- 
able. 

A  second  argument  is  that  Altschuler's  negligence  contributed 
to  the  injury  sued  for.  As  already  stated  Altschuler  interpreted 
the  message  received  by  him  "one  hundred  and  ninety  dollars/* 
and  caused  an  attachment  to  be  issued  in  favor  of  his  client  for 
that  sum.  But  the  message  as  delivered  to  Altschuler  was  not 
unintelligible.  It  was  not  couched  in  extraordinary  or  unusual 
language.  Altschuler  would  certainly  have  been  guilty  of  neg- 
ligence had  he  interpreted  the  message  received  by  him  to  read 
seven  hundred  ninety  dollars.  The  expression  "even  hundred 
ninety  dollars"  was  not  different  in  meaning  from  what  it  would 
have  been  had  it  read  "one  hundred  and  ninety  dollars  even," 
and  the  interpretation  placed  on  the  message  by  Altschuler  was 
a  reasonable  one.  We  do  not  think  that  the  language  of  the 
message  was  of  such  a  character  as  to  give  Altschuler  reason- 
able cause  for  suspecting  that  a  mistake  had  been  made  in  its 
transmission.  The  foregoing  are  the  only  contentions  which  we 
deem  it  necessary  to  notice.  There  is  no  error  in  the  record  and 
the  judgment  of  the  district  court  is  affirmed. 


TELEGRAPH  COMPANIES— LIABILITY  FOR  ERROR  IN 
TRANSMITTING  MESSAGE.— A  telegraph  company  is  liable  to 
the  sender  of  a  message  for  the  damages  sustained  by  him  by  rea- 
son of  Its  failure  to  transmit  the  message  correctly.  And  a  statute 
which  makes  a  telegraph  company  liable  "for  all  mistakes  in  trans- 
mitting messages,  made  by  any  person  in  its  employ,"  and  declares 
that  it '"shall  not  be  exempted  from  any  such  liability  by  reason 
of  any  clause,  condition,  or  agreement  contained  in  Its  printed 
blanks."  is  reasonable  in  its  requirements,  and  binding  upon  all 
telegraph  companies  in  the  state:  Kemp  v.  Western  Union  Tel.  Co., 
28  Neb.  661,  26  Am.  St.  Rep.  363.  Public  policy  forbids  that  a  tele- 
graph company  should,  by  any  contract,  exempt  itself  from  dam- 
ages resulting  from  its  negligence  in  transmitting  cipher  or  obscure 
messages:  Western  Union  Tel.  Co.  v.  Eubanks,  100  Ky.  691,  66  Am. 
St.  Rep.  361,  and  note. 

TELEGRAPH  COMPANIES  CANNOT  BY  CONTRACT  EX- 
EMPT THEMSELVES  from  liability  for  their  negligence,  either 
ordinarv  or  gross,  or  that  of  their  servants,  in  the  transmission  of 
messages:  Reed  v.  Western  Union  TeL  Co.,  135  Mo.  661,  B8  Am.  8t 
Bep.  609. 
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SALES  —  COMMERCIAL  AGENCIES  —  FALSE  STATE- 
MENT.— If  a  proposed  buyer  of  goods,  upon  the  request  of  a  com- 
mercial agency,  makes  a  statement  of  his  financial  condition  which 
is  reported  by  such  agency,  together  with  its  own  conclusions,  to 
the  proposed  seller,  a  sale  made  on  the  faith  of  such  report  as  a 
whole,  and  not  particularly  on  the  faith  of  the  statement  made  by 
the  proposed  buyer,  cannot  be  rescinded  on  the  mere  ground  that 
such  statement  is  false. 

Sawyer,  Snell  &  Frost,  for  the  appellants. 

G.  E.  Hibner,  and  Davis,  Hibner  &  Whitmore,  for  the  appel- 
lee. 

*^*  EYAN,  C.  In  this  case,  the  certified  transcript  of  the 
record  shows  that  there  was  filed  originally  a  petition  in  which 
the  plaintiff  was  described  as  "Edgar  G.  Steams,  doing  business 
under  name  and  style  of  E.  G.  Stearns  &  Co.,''  and  the  affida- 
vit and  bond  in  replevin  described  the  plaintiff  in  the  same  way; 
hence  we  cannot  assume,  as  we  are  asked  to  do  because  of  reci- 
tations in  the  bill  of  exceptions  of  amendments  permitted  to 
be  made  during  the  trial,  that  the  original  plaintiff  was  other 
than  as  above  described.  As  the  clerk  of  the  district  court  has 
solemnly  attested  with  his  seal  of  office  the  condition  of  the  peti- 
tion when  filed,  we  must  accept  that  condition  as  established 
beyond  question. 

It  is  urged  that  there  was  error  in  refusing  to  sustain  objec- 
tions orally  made  to  certain  depositions  when  the  same  were 
about  to  be  read  to  the  jury.  The  ground  of  these  objections 
was  that  in  taking  them  postponements  from  day  to  day  had 
occurred,  and  that  there  was  no  justification  shown  for  these 
delays.  It  is  possible,  as  suggested,  that  the  officer  who  takes 
depositions  in  a  foreign  state  may  unreasonably  keep  in  attend- 
ance a  party  or  his  attorney  desiring  to  cross-examine  a  wit- 
ness, but  the  remedy  for  this,  if  any  there  is,  is  not  upon  ob- 
jections to  the  deposition  when  about  to  be  read  to  the  jury. 
It  is  provided  by  section  390  of  the  Code  of  Civil  Procedure: 
"No  exception  other  than  for  incompetency  or  irrelevancy  shall 
be  regarded  unless  made  and  filed  before  the  commencement  of 
the  trial."    The  objections  as  made  were  properly  overruled. 

This  action  was  one  of  replevin  in  the  district  court  of  Lan- 
caster county  and  was  for  the  recovery  of  goods  sold  by  plaintiff, 
a  merchant  doing  business  in  Chicago,  Illinois,  *****  to  L.  Berk- 
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son,  a  retail  merchant  doing  business  in  Lincoln,  Nebraska.. 
The  defendants  other  than  L.  Berkson  were  made  such  because 
of  their  claims  of  liens  upon  the  goods  under  L.  Berkson,  The 
goods  had  been  delivered  to  L.  Berkson  at  Lincoln  when  this 
action  was  begun,  and  the  recovery  of  the  right  of  possession 
of  them  was  predicated  upon  the  claim  that  the  sale  had  been 
induced  by  certain  false  and  fraudulent  representations  of  L. 
Berkson  relied  upon  by  plaintiff.  These  representations  were 
communicated  to  plaintiff  by  the  B.  G.  Dun  &  Co.  mercantile 
agency  in  this  language: 

**L.  Berkson,  D.  G.  &  Notions. 

**Lincoln,  Neb.,  July  8,  1893. 

Think  his  stock  would  invoice  fully  twelve  thousand  dollars; 
insured  for  ten  thousand  dollars  and  says  twelve  hundred  dol- 
lars would  pay  his  entire  indebtedness.  Is  doing  a  fair  busi- 
ness which  is  managed  economically  and  with  some  profit.  Haa 
been  here  a  good  many  years  and  no  complaints  are  heard  of 
him  in  any  way.  His  stock  is  largely  of  cheaper  variety  and 
would  Suffer  heavy  shrinkage  on  forced  sale.  Is  generally  con- 
ceded a  net  worth  of  four  to  five  thousand  dollars,  this  estimate 
allowing  liberally  for  shrinkage  in  stock.  Prospects  thought 
fair." 

The  R.  G.  Dun  &  Co.  mercantile  agency,  at  the  date  of  above 
memorandum,  was  represented  at  Lincoln  by  Frank  Blish. 
When  the  order  was  sent  into  Chicago  for  the  goods  wished  by 
L.  Berkson,  plaintiff  applied  to  R.  G.  Dun  &  Co.  for  a  special 
report  upon  the  financial  standing  of  said  Berkson,  and  Blish 
was  requested  to  make  it  to  said  agency.  He  went  to  Berkson 
and,  as  he  himself  admitted,  obtained  from  Berkson  only  a  part 
of  the  data  upon  which  his  report  was  founded.  An  examina- 
tion of  the  report  itself  discloses  that  there  was  no  pretense 
therein  that  Berkson  had  made  the  statements  therein  embodied^ 
except  that  he  estimated  that  twelve  hundred  dollars  would  pay 
his  entire  indebtedness.  Even  this  was  contradicted  in  Berk- 
son's  testimony  and  by  that  of  his  nephew.  For  the  purposes  of 
this  case,  however,  it  may  '*^^  be  conceded  that  Blish  was  cor- 
rect in  his  version  of  what  Berkson  said  to  him.  When  this 
written  statement  above  copied  was  offered  in  evidence  objec- 
tions were  interposed  and  overruled,  to  which  ruling  the  defend- 
ants excepted.  In  the  further  progress  of  the  trial  there  was 
evidence  that  Berkson,  at  the  time  of  said  statement,  was  owing 
more  than  five  times  the  amount  stated  as  his  entire  indebted- 
Ax.  St  KBT..  JOL,  LXXL— i4 
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ness.  Riissel  M.  Foltz,  wlio  described  himself  in  liis  deposition 
«s  the  credit-man  and  office  manager  of  E.  G.  Stearns  &  Co., 
1;estified  that  E.  G.  Stearns  &  Co.,  in  extending  credit  to  L. 
Berkson,  relied  solely  on  the  report  of  E.  G.  Dun  &  Co.;  that 
he  looked  over  that  report,  and  from  that  decided  that  L.  Berk- 
son was  entitled  to  have  the  merchandise  he  had  ordered  shipped 
to  him.  This  reliance  was,  therefore,  upon  all  the  statements 
of  the  report  and  not  specially  upon  that  portion  containing 
-what  purported  to  be  the  statement  of  Mr.  Berkson  himself. 
In  the  admission  of  this  statement  in  evidence  we  think  there 
Tvas  error,  for,  according  to  the  testimony  adduced  by  plaintiff, 
he  might  have  been  entirely  influenced  by  that  portion  of  the 
report  which  contained  the  views  of  Mr.  Blish,  for  which  there 
is  no  pretense  that  Mr.  Berkson  was  responsible. 

A  case  much  resembling  that  at  bar  in  its  facts  was  reported 
in  Wachsmutlr  V.  Martini,  154  111.  515,  and  sustains  the  view  we 
take  of  the  law  as  applied  to  this  case:  See,  also,  Eunge  v. 
Brown,"  23  :N'eb.  817;  Upton  v.  Levy,  39  Neb.  331;  Kilpatrick 
Koch  Dry  Goods  Co.  v.  McPheely,  37  Neb.  800;  Lorenzen  v. 
Kansas  City  Investment  Co.,  44  Neb.  99.  The  instructions  of 
;the  court  given,  and  the  rulings  on  those  of  defendants  re- 
•quested,  were  in  harmony  with  the  theory  upon  which  the  re- 
port of  E.  G.  Dun  &  Co.  was  admJtted  in  evidence.  For  the 
error  indicated,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  is  remanded  for  further  proceedings  not  incon- 
sistent with  the  views  above  expressed. 

SALES— FALSE  STATEMENTS— COMMERCIAL  AGENCIES.— 
The  doctrine  is  firmly  established  in  England  and  America  that 
&  vendor,  induced  by  misrepresentation  or  fraudulent  concealment 
to  sell  goods  to  a  purchaser  who  is  insolvent  and  has  no  intention 
to  pay  for  them,  may  disaffirm  the  sale,  and  reclaim  the  goods  as 
against  the  fraudulent  vendee,  or  any  person  claiming  under  him 
with  notice.  The  same  rule  prevails  where  the  false  information  is 
furnished  through  a  mercantile  agency:  Extended  note  to  Reid  v. 
Cowduroy,  18  Am.  St.  Rep.  362.  The  vendor  must  rely  on  these 
representations  of  the  vendee,  and  not  upon  other  knowledge  or 
information:  Extended  note  to  Thurston  v.  Blanchard,  33  Am.  Dec. 
710.  The  same  rule  holds  true  as  to  the  right  of  a  purchaser  to 
tivoid  a  sale  for  false  statements  made  by  the  vendor,  such  pur- 
chaser being  bound  by  his  purchase  where  the  false  statements 
were  made  by  third  parties:  Bank  v.  Looney,  99  Tenn.  278,  63  Am. 
«t  Rep.  830. 
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LANDLORD  AND  TENANT— DENIAL  OF  TITLE  BY  TEN- 
ANT.— A  tenant  cannot,  while  In  possession  of  the  premises,  deny 
his  landlord's  title,  even  before  the  lease  is  made,  and  this  rule  is 
applicable  In  every  case  In  which  such  possession  has  been  ob- 
tained by  permission  of  the  owner  and  In  recognition  of  his  title. 

LANDLORD  AND  TENANT— ADVERSE  POSSESSION.— A 
tenant  who  remains  in  possession  after  the  expiration  of  his  terra, 
without  any  express  repudiation  of  the  relation  created  by  the  lease, 
docs  not  hold  adversely  to  the  landlord,  no  matter  what  his  secret 
intention  may  be. 

PARTITION— CONFLICTING  TITLES— ESTOPPEL.— If.  In 
an  action  for  the  partition  of  land,  the  issue  arising  upon  the  conflict- 
ing legal  titles  is  tried  without  objection,  and  the  title  is  conclu- 
sively established  in  favor  of  one  of  the  parties,  the  adversary  party 
cannot  be  heard  to  question  the  correctness  and  binding  eCTect  of 
such  Judgment. 

COTENANCY— PURCHASE  OF  OUTSTANDING  TITLE- 
CONTRIBUTION. — The  purenase  by  a  cotenant  of  an  outstanding 
title  to  or  encumbrance  on  the  joint  estate  inures  to  the  common 
benefit  and  entitles  the  purchaser  to  contribution. 

COTENANCY— PURCHASE  OF  OUTSTANDING  TITLE- 
CONTRIBUTION. — The  purchase  of  an  outstanding  title  or  encum- 
brance to  property  by  a  party  before  he  becomes  a  cotenant  therein 
does  not  entitle  him  to  contribution,  when  the  purchase  is  not  made 
actually  or  constructively  for  the  benefit  of  any  future  cotenant. 

TAXATION— TAX  LIENS— LIMITATION  OF  ACTIONS.— 
An  action  for  the  enforcement  of  a  tax  lien  Is  barred  at  the  expira- 
tion of  five  years  from  the  time  that  the  cause  of  action  accrued. 

TAXATION— VOID  TAX  DEED— LIMITATION  OF  AC- 
TIONS.— The  statute  of  limitations  begins  to  run  against  a  void  tax 
deed  at  the  time  when  it  is  issued,  and  not  at  the  time  that  such 
deed  is  judicially  determined  to  be  void. 

TAXATION— TAX  LIENS— LIMITATION  OF  ACTIONS.— 
When  the  cause  of  action  on  a  tax  lien  becomes  barred  by  limita- 
tion, the  lien  itself  is  extinguished  and  ceases  to  be  a  charge  upon 
the  land. 

COTENANCY  —  IMPROVEMENTS  —  PARTITION.— If  one 
tenant  in  common  has  had  exclusive  possession  of  the  common 
property,  and  has  made  valuable  improvements  thereon  without  the 
consent  of  his  cotenant.  there  should.  In  partition,  be  set  apart  to 
him  that  portion  on  which  the  improvements  are  made,  if  this  can 
be  done  without  prejudice  to  the  cotenant,  but  if  the  property  is 
not  susceptible  to  physical  division  it  should  be  sold  and  the  pro- 
ceeds divided  equally  among  the  cotenants,  after  deducting  there- 
from, for  the  benefit  of  the  tenant  in  posses.sion.  such  sum  as  the 
salable  value  has  been  enhanced  by  such  improvements. 

COTENANCY— LEASE— PRESIMPTION.— If  a  cotenant 
leases  the  whole  property,  and  remains  in  possession  after  the  ter- 
mination of  his  term,  discharging  the  obligations  imposed  upon  him 
by  the  lease,  he  is  presumed  to  hold  under  the  lease,  or  an  implied 
renewal  thereof,  and  subject  to  its  provisions. 
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J.  H.  Broady,  for  the  appellants. 
Beavis  &  Reavis,  for  the  appellee. 

«4»  SULLIVAN,  J.  This  action  for  the  partition  of  one 
hundred  and  sixty  acres  of  land  lying  in  Richardson  county 
was  commenced  by  Marion  A.  Carson,  Edith  Carson,  "William 
Carson,  and  L,  Ward  Carson  against  Jefferson  H.  Broady  and 
John  Tighe.  The  ®*'**  defendants  answered,  denying  plaintiffs' 
title,  alleging  title  in  themselves  by  adverse  possession,  and  set- 
ting up  a  claim  for  moneys  expended  by  them  in  purchasing 
outstanding  tax  titles,  paying  taxes,  and  improving  the  premises. 
From  a  decree  confirming  the  shares  of  the  parties,  directing 
partition,  and  adjusting  incidental  equities  the  defendants  have 
appealed. 

The  facts  out  of  which  the  litigation  has  arisen,  and  which  are 
essential  to  an  understanding  of  the  questions  here  presented 
for  decision,  may  be  summarized  as  follows:  The  real  estate  in 
controversy  was  originally  owned  by  David  E.  Carson,  who  died 
intestate  in  the  year  1863.  His  heirs  were  his  six  brothers  and 
sisters.  In  October,  1877,  William  Carson,  one  of  these  broth- 
ers, also  died  intestate  leaving  surviving  him  his  widow,  Louise 
W.  Carson,  and  four  minor  children.  These  children  are  the 
plaintiffs  in  this  action.  In  1875,  a  tax  deed  for  the  entire 
tract,  based  on  a  sale  for  the  delinquent  taxes  of  1872,  was  is- 
sued by  the  treasurer  of  Richardson  county  to  Edwin  S.  Towle. 
In  1877,  Elizabeth  Shrauger  purchased  Towle's  interest  in  the 
premises  and  proceeded  at  once  to  occupy  and  improve  the  same. 
In  June,  1880,  Shrauger  sold  and  delivered  possession  of  the 
west  eighty  to  Henry  Nedrow.  In  1877,  a  treasurer's  deed, 
based  on  a  sale  of  the  land  for  the  delinquent  taxes  of  1874, 
was  issued  to  Charles  Brunn,  who,  in  June  1881,  sold  and  trans- 
ferred his  interest  to  the  defendants.  In  September  of  the  last- 
named  year  the  defendants  obtained  from  the  surviving  brothers 
and  sisters  of  William  Carson  a  deed  for  their  undivided  in- 
terest in  the  land;  and,  desiring  to  secure  the  one-sixth  interest 
of  the  plaintiffs,  who  were  then  minors,  proceedings  were  in- 
stituted at  the  instance  of  defendants  to  bring  about  for  their 
benefit,  a  guardian's  sale  of  the  land.  These  proceedings  were 
afterward  abandoned,  but  while  they  were  pending  the  defend- 
ants, in  order  to  obtain  a  title  on  which  they  could  maintain 
ejectment  against  Shrauger  and  Nedrow,  secured  from  the  plain- 
tiffs, on  October  14,  1881,  a  lease  for  their  one-sixth  ®**  in- 
terest.    This  lease  was  immediately  recorded  and  action  for  pos- 
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eession  commenced.  A  compromise  of  these  cases  was  after- 
ward effected,  whereby  the  possession  of  Shrauger  and  Nedrow 
was  surrendered,  and  their  interests  conveyed,  to  Broady  and 
Tighe,  who  have  ever  since  occupied  the  premises. 

.  These  appellants  now  insist  that  they  were  in  the  exclusive, 
adverse  occupancy  of  the  land  for  more  than  ten  years  before 
the  action  for  partition  was  commenced,  and  that  the  right  of  the 
plaintiffs  to  assert  their  title  is  barred  by  the  statute  of  limita- 
tions. This  contention  cannot  be  sustained.  The  defendants 
recognized  the  validity  of  plaintiffs'  title,  and,  by  relying  on  it 
and  claiming  under  it,  they  effected  a  compromise  of  the  eject- 
ment suits  and  were  thus  let  into  possession  of  the  land.  It  is 
an  ancient  and  well-settled  rule  of  law  that  a  tenant  cannot, 
while  occupying  the  premises,  deny  his  landlord's  title.  This 
is  so  even  where  he  was  in  possession  before  the  lease  was  made: 
Richardson  v.  Harvey,  37  Qa.  224;  Thayer  v.  Society  of  United 
Brethren,  20  Pa.  St.  60;  Lucas  v.  Brooks,  18  Wall.  436;  Sage 
v.  Halversen,  72  Minn.  294.  And  the  principle  is  applicable  to 
every  case  in  which  the  possession  of  land  has  been  obtained  by 
the  permission  of  the  owner  and  in  recognition  of  his  title: 
Dubois  V.  Marshall,  3  Dana,  336;  Downer  v.  Ford,  16  Cal.  345; 
Love  V.  Edmondston,  1  Ired.  152.  The  relation  of  landlord  and 
tenant  was  created  by  the  lease.  The  defendants,  until  the  an- 
swer was  filed  in  this  case,  did  not  repudiate  that  relation  or 
indicate  by  any  clear  and  unequivocal  act  their  intention  to 
hold  adversely.  Under  these  circumstances,  their  holding  was 
not  adverse,  in  contemplation  of  law,  whatever  may  have  been 
their  secret  purpose.  Besides  at  the  time  they  obtained  pos- 
session, they  were,  with  the  plaintiffs,  tenants  in  common  of 
the  land.  They  were  negotiating  for  the  purchase  of  the  plain- 
tiffs* title;  they  recognized  its  validity  then,  and  even  as  late  as 
1889  made  application  to  buy  it.  They  did  no  act  at  any  time 
evincing  an  ***  intention,  on  their  part,  to  oust  their  coten- 
ants;  and  they  could  not,  by  a  mere  silent  peaceable  possession, 
however  long  continued,  extinguish  the  plaintiffs'  title:  "War- 
field  V.  Lindell,  30  Mo.  272,  77  Am.  Dec.  614;  Purcell  v.  Wilson, 
4  Gratt.  16;  Day  v.  Davis,  64  Miss.  253;  Peeler  v.  Guilkey,  27 
Tex.  355;  Holley  v.  Hawley,  39  Vt.  525,  94  Am.  Dec.  350. 

In  the  brief  filed  Tor  the  appellants  it  is  argued  that,  the  title 
of  the  plaintiffs  being  denied,  the  court  was  without  authority 
to  determine  the  questions  in  issue  in  an  action  to  partition  the 
land.  Upon  this  point  it  is  sufficient  to  say  that  the  issues 
were  tried  without  objection,  and  the  averments  of  the  petition 
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established  by  undisputed  proof.  The  defendants  submitted 
their  cause  to  the  court  without  protest.  They  would  have  will- 
ingly accepted  the  decision  had  it  been  favorable  to  them,  and 
they  cannot  be  heard  to  complain  on  this  ground  because  it  is 
against  them. 

We  proceed  now  to  consider  the  equities  of  the  parties  inci- 
dent to  a  partition  of  the  land.  The  defendants  ask  to  be  reim- 
bursed for  moneys  expended  in  purchasing  outstanding  tax  titles 
and  in  improving  the  property.  In  the  case  of  Brown  v.  Ho- 
man,  1  Neb.  448,  it  was  held  that  the  purchase  by  a  tenant  in 
common  of  an  outstanding  title  to,  or  encumbrance  on,  the  joint 
estate  would  inure  to  the  common  benefit  and  entitle  the  pur- 
chaser to  contribution.  And  this  is  believed  to  be  the  universal 
rule:  See  collection  of  cases  in  7  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  354.  By  compromising  the  actions  against  Shrauger  and 
Nedrow,  and  obtaining  their  interests  under  the  tax  deed  issued 
to  Towle,  the  defendants  secured  for  themselves  and  for  the 
plaintiffs,  as  their  lessors  and  cotenants,  the  immediate,  peace- 
able possession  of  the  land,  and  thus  extinguished  a  valid  lien 
and  an  adverse  occupancy.  Having  shared  in  the  benefits  of 
the  purchase,  and  claiming  now  the  fruits  of  the  lease,  which 
became  at  once  effective  by  the  settlement  of  the  litigation,  the 
plaintiffs  are  bound  to  contribute  their  just  proportion  of  the 
amount  paid  by  the  defendants  in  effecting  the  compromise; 
««^»  Titsworth  v.  Stout,  49  111.  78,  95  Am.  Dec.  577;  Lee  v. 
Fox,  6  Dana,  172;  Oliver  v.  Montgomery,  42  Iowa,  36;  Moon  v. 
Jennings,  119  Ind.  130,  12  ^m.  St.  Rep.  383;  Watson's  Appeal, 
90  Pa.  St.  426;  Packard  v.  King,  3  Colo.  214;  Calkins  v.  Stein- 
bach,  66  Cal.  117.  But  the  claim  of  the  defendants  for  money 
expended  in  purchasing  the  interest  of  Charles  Brunn  is  on  an 
entirely  different  footing.  It  cannot  be  allowed.  At  the  time 
Brunn's  rights  were  acquired  the  defendants  had  no  title. to  the 
land.  They  were  not  the  plaintiffs'  cotenants,  and  did  not 
actually,  or  by  implication  of  law,  purchase  for  the  benefit  of 
the  plaintiffs,  as  well  as  for  their  own  advantage.  By  the  Brunn 
deed  they  secured  for  their  own  exclusive  benefit  a  lien  for  the 
amount  of  the  taxes  paid  by  Brunn.  Tliis  lien  they  might  have 
enforced  by  an  appropriate  action  seasonably  brought.  They 
were  entitled  to  have  one-sixth  of  the  amount  paid  by  them 
charged  as  a  specific  lien  against  plaintiff's  interest  in  the  land, 
and  to  obtain  satisfaction  by  a  sale  of  such  interest.  They, 
however,  failed  to  move  in  the  matter  within  the  time  limited 
by  the  statute  for  that  purpose,  and,  under  the  decisions  of  this 
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court,  their  lien  is  now  extinguished.  An  action  for  the  en- 
forcement of  a  tax  lien  is  barred  at  the  expiration  of  five  years 
from  the  time  the  cause  of  action  accrued:  Helphrey  v.  Bedick,. 
21  Neb.  80;  Warren  v.  Demary,  33  Neb.  337;  Black  v.  Leonard,. 
33  Neb.  745.  It  is  also  settled  by  Alexander  v.  Thacker,  43- 
Xeb.  494,  that  the  statute  in  such  cases  begins  to  run  when  a^ 
void  tax  deed  is  issued,  and  not  at  the  time  such  deed  is  ju- 
dicially determined  to  be  null.  The  vital  infirmity  of  the  treas- 
urer's deed  to  Brunn  was  congenital,  and,  therefore,  the  execu- 
tion of  that  instrument,  and  the  failure  of  the  title  which  it 
assumed  to  convey,  were  concurrent  events.  And,  according  to 
the  rule  established  by  Alexander  v.  Shaffer,  38  Neb.  812,  and 
Force  v.  Stubbs,  41  Neb.  271,  when  the  cause  of  action  became 
barred,  the  lien  itself  was  extinguished  and  ceased  to  be  a  charge 
upon  the  land. 

Since  the  defendants  have  been  in  possession  of  the  ^**  land 
they  have  made  lasting  and  valuable  improvements  thereon. 
These  improvements  were  made  without  the  privity  or  consent 
of  the  plaintiffs,  but  not  in  ignorance  of  the  fact  that  they  were 
co-owners.  Under  these  circumstances,  if  the  property  can  be 
divided  without  prejudice  to  the  rights  of  the  parties,  there 
should  be  set  apart  to  the  defendants  the  portion  on  which  the 
improvements  are  situated,  and,  if  it  cannot  be  divided,  but 
must  be  sold,  there  should  be  deducted  from  the  gross  proceeds 
of  the  sale  such  sum  as,  in  the  opinion  of  the  court,  the  salable 
value  has  been  enhanced  by  such  improvements,  and  the  balance 
should  be  divided  between  the  litigants  according  to  their  re- 
spective interests.  This  is  the  general  rule,  and  is  sustained 
by  the  great  weight  of  the  authorities,  but  exceptional  casea 
may  arise  in  which  it  would  be  inequitable  to  permit  it  to  gov- 
ern: Sarbach  v.  Newell,  30  Kan.  102;  Dean  v.  O'Meara,  47  111. 
120;  Moore  v.  Thorp,  16  R.  I.  655;  Ford  v.  Knapp,  102  N.  Y. 
135,  55  Am.  Rep.  782;  Johnson  v.  Pelot,  24  S.  C.  255,  58  Am. 
Rep.  253;  Ward  v.  Ward,  40  W.  Va.  611,  52  Am.  St.  Rep.  911. 
There  is,  however,  no  difficulty  in  applying  it  in  this  case,  for 
plaintiffs  in  their  brief  say:  "We  have  no  purpose,  nor  are  we 
instructed,  to  insist  upon  an3'thing  that  is  not  plainly  justifiable 
upon  the  broadest  principles  of  equity  and  exact  justice.  Our 
first  and  only  purpose  was  to  procure  a  division  of  this  land  ac- 
cording to  the  rights  of  the  parties.  When  we  take  twenty-six 
acres  and  a  fraction  from  one  side  of  the  quarter  section  ia 
question,  we  do  not  expect  the  court  to  advise  the  referees  to^ 
give  us  the  part  upon  which  the  most  valuable  improvements  are 
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located.  We  do  not  ask  that.  "We  only  want  the  land,  and  if  in 
ihe  division  of  the  land  some  of  the  hedge  fence  shall  be  given 
to  us,  we  are  willing  to  pay  for  that,  if  our  friends  on  the  other 
iide  will  pay  us  for  the  use  of  the  land  while  they  have  had  it, 
«ind  we  are  willing  that  a  balance  shall  be  struck  on  the  basis 
of  our  share  of  the  Shrauger  claim,  coupled  with  the  Improve- 
ments on  the  part  that  shall  be  awarded  to  us,  provided,  as 
against  that,  the  appellants  be  required  to  account  for  the  use 
of  ^^^  the  land  for  the  last  twelve  years."  In  view  of  the  con- 
clusions reached  on  the  several  questions  discussed  by  counsel, 
we  find  no  difficulty  in  adjusting  the  rights  of  the  parties  in 
•accordance  with  the  foregoing  offer  and  request.  It  now  re- 
mains to  dispose  of  the  claim  of  the  plaintiffs  for'  use  and  occu- 
pation. The  lease  executed  to  the  defendants  was  for  a  term  of 
three  years,  and  imposed  on  the  lessees  the  duty  of  paying 
taxes  and  making  repairs.  Neither  at  the  expiration  of  the 
term  fixed,  nor  afterward,  was  there  any  communication  be- 
tween the  parties  indicating  a  surrender  of  the  demised  interest 
or  a  termination  of  the  tenancy  by  mutual  consent.  The  de- 
fendants, however,  paid  the  taxes  and  made  necessary  repairs 
up  to  the  time  this  action  was  commenced,  without  demanding 
contribution.  From  these  facta  we  infer  that  they  continued 
to  hold  under  the  lease  and  subject  to  its  provisions.  Indeed, 
there  is  excellent  authority  for  presuming,  from  the  mere  re- 
tention of  possession,  that  the  relation  of  landlord  and  tenant 
continued,  as  in  other  cases,  under  an  implied  renewal  of  the 
contract:  Chalpin  v.  Foss,  75  111.  280;  Harry  v.  Harry,  127  Ind. 
91;  O'Connor  v.  Delaney,  53  Minn.  247,  39  Am.  St.  Eep.  601. 
The  holding,  then,  being  under  the  lease,  the  provisions  of  that 
instrument  fix  the  mutual  rights  and  obligations  of  the  parties 
with  reference  to  taxes  and  rent  during  the  entire  period  that 
the  defendants  have  been  in  possession  of  the  property. 

The  judgment,  to  the  extent  that  it  confirms  the  shares  of 
the  parties  and  directs  partition  to  be  made,  is  affirmed.  In  all 
other  respects  it  is  reversed.  The  cause  is  remanded  to  the 
"district  court  with  direction  to  allot  to  the  defendants  the  por- 
tion of  the  land  upon  which  are  situated  the  most  valuable  im- 
provements, and  to  charge  upon  the  share  assigned  to  the  plain- 
tiffs a  lien  in  favor  of  the  defendants:  1.  For  the  value  of  any 
improvements  placed  by  them  on  that  part  of  the  land;  2.  One- 
eixth  of  the  amount  paid  for  the  conveyances  obtained  from 
Shrauger  and  Nedrow;  and  3.  Interest  on  the  latter  sum  ^^^ 
at  the  rate  of  seven  per  cent  from  the  time  the  money  was  ex- 
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pended.  If  the  land  shall  be  sold,  in  consequence  of  being  in- 
capable of  physical  division  without  prejudice  to  the  owners, 
the  court  will  ascertain  what  sum  has  been  added  to  its  sale 
value  by  the  improvements  in  question.  Such  sum  shall  be 
awarded  to  the  defendants,  and  the  balance  only  ahall  be  subject 
to  distribution. 

Judgment  accordingly. 

Irvine,  C,  not  sitting 


LANDLORD  AND  TENANT— ESTOPPEL  TO  DENY  TITLE.— 
Tenancy  Is  the  result  of  a  contract  between  the  landlord  and  the 
tenant  by  which  the  latter  admits  the  lessor's  title,  and  he  and  his 
privies  are  estopped,  while  continuing  in  possession,  to  dispute  such 
title.  Shew  v.  Call,  119  N.  C.  450,  56  Am.  St.  Rep.  678. 

LANDLORD  AND  TENANT— ADVERSE  POSSESSION.— The 
possession  of  a  tenant  is  not  adverse:  Alexander  v.  Gibbon,  118 
N.  O.  796,  54  Am.  St.  Rep.  757,  and  note. 

PARTITION— CONFLICT  OF  TITLES— JUDGMENT.— The  rule 
tliat  a  judgment  is  conclusive  on  all  the  issues  determined  by  it  ap- 
plies as  well  to  judgments  In  partition  as  to  judgments  in  any  other 
form  or  kind  of  actions.  Hence,  whenever  the  title  Is  in  issue,  it  is 
bound  by  the  judgment:  Extended  note  to  Nicely  v.  Boyles,  40  Am. 
Dec.  G40;  Morrill  v.  Monill,  20  Or.  90,  23  Am.  Sl  Rep.  95;  Finley  v. 
Cathcart,  149  Ind.  470,  63  Am.  St.  Rep.  292. 

COTENANCY— PURCHASE  OF  OUTSTANDING  TITLE— CON- 
TRIBUTION.— ^A  purchase  by  a  tenant  in  common  of  an  outstand- 
ing title  to  the  premises  ordinarily  inures  to  the  benefit  of  his  co- 
teuant:  Mills  v.  Hart,  24  Colo.  50.5,  G5  Am.  St.  Rep.  241.  Such  pur- 
chaser is  entitled  to  contribution  from  his  fellow  tenants:  Stevens 
V.  Reynolds,  143  Ind.  467.  52  Am.  St.  Rep.  422.  and  note;  Haver- 
ford  Loan  etc.  Assn.  v.  Fire  Assn.,  ISO  Pa.  St.  522,  57  Am.  St  Bep. 
657. 

TAX  DEEDS— LIMITATION  OF  ACTIONS.— A  statute  provid- 
ing that  no  action  for  the  recovery  of  land  sold  for  taxes  shall  lie 
unless  the  same  be  brought  within  live  years  after  the  execution 
and  delivery  of  the  deed  therefor,  is  constitutional,  and  prevents 
thQ  recovery  of  lands  held  by  the  defendant  under  a  tax  de«d,  on 
the  ground  that  tliere  was  no  notice  of  sale,  and  that  the  lands 
were  improperly  sold  en  masse:  Crisman  v.  Johnson,  23  Colo.  204, 
58  Am.  St.  Rep.  224.  See  the  note  to  Wahi  v.  Shearman,  11  Am. 
Dec.  627. 

COTENANCY  —  PARTITION  —  IMPROVEMENTS.  —  Where 
property  cannot  be  divided,  but  must  be  partitioned  by  sale,  and 
improvements  made  by  one  cotenant  have  enhanced  its  value,  he 
cannot  be  awarded  the  costs  thereof,  but  should  be  given  the  actual 
enhancement  of  value  therefrom  existing  at  the  time  of  the  sale, 
though  the  Improvements  were  not  made  at  the  request  of  the  co- 
tenants:  Ward  V.  Ward,  40  W.  Va.  611,  52  Am.  St.  Rep.  911,  and 
extended  note;  Ballou  v.  Balloo.  04  Va.  350,  64  Am.  St  Rep.  733. 
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Shull  V.  Barton. 

[56  Nebraska,  716.] 

BONDS  IN  REPLEVIN— APPROVAI.— LIABILITY  OF  OF- 
FICER.— Under  a  statute  providing  tliat  a  sheriff  or  other  officer 
shall  be  responsible  for  the  sufficiency  of  the  sureties  in  a  replevin 
bond  taken  by  him,  if  such  sureties  are  excepted  to,  until  they  jus- 
tify, an  officer  approves  a  replevin  bond  at  his  peril,  after  exception 
to,  and  before  justification  of  the  sureties  therein. 

BONDS  IN  REPLEVIN— APPROVAL  OF— LIABILITY  OF 
OFFICER.— The  fact  that  an  officer  acts  in  good  faith  in  approving 
a  replevin  bond  does  not  of  itself  protect  him  from  liability  for  neg- 
ligence in  respect  thereto. 

BONDS  IN  REPLEVIN— APPROVAL  OF— LIABILITY  OP 
OFFICER. — If  the  surety  on  a  replevin  bond  Is  good,  solvent,  and 
sufficient  when  it  is  approved  by  the  officer,  the  subsequent  insolv- 
ency of  the  surety  does  not  render  the  officer  liajjle. 

BONDS  IN  REPLEVIN— APPROVAL  OF— LIABILITY  OF 
OFFICER. — To  escape  liability  for  an  insufficient  surety  on  a  re 
plevin  bond  after  it  has  been  excepted  to,  and  the  officer  has  notice 
thereof,  he  must  not  be  guilty  of  negligence,  and,  if  he  negligently 
approves  such  bond  signed  by  insolvent  or  insufficient  sureties,  he 
is  answerable  for  consequences, 

BONDS  IN  REPLEVIN— APPROVAL  OF— LIABILITY  OF 
OFFICER.— The  mere  taldng  by  an  officer  of  the  affidavit  of  a 
surety  on  a  replevin  bond  that  he  is  the  owner  of  real  estate  in  the 
county  wherein  the  replevin  action  is  pending,  not  exempt  from 
execution,  of  twice  the  value  of  the  replevied  property,  is  of  itself 
not  enough  to  justify  the  officer  in  approving  the  replevin  bond,  and 
such  affidavit  does  not  of  itself  protect  the  officer  from  liability  for 
an  insufficient  bond. 

BONDS  IN  REPLEVIN— APPROVAL  OF— LIABILITY  OF 
OFFICER. — An  officer,  before  approving  a  replevin  bond,  should 
make  such  investigation  and  inquiry  concerning  the  financial  stand- 
ing and  solvency  of  the  surety  as  a  reasonably  prudent  man  would 
make  before  extending  credit  to  the  surety  to  the  amount  of  the 
bond. 

BONDS  IN  REPLEVIN— LIABILITY  OF  OFFICER.— If  a 
creditor  attaches  property  as  that  of  his  debtor,  and  It  is  taken  in 
replevin  from  the  attaching  officer  and  delivered  to  the  claimant 
under  a  replevin  bond,  and  the  creditor,  pending  the  replevin  suit, 
takes  the  property  on  execution  for  the  same  debt  for  which  he  at- 
tached it,  such  seizure  under  execution  is  a  defense  for  the  officer 
in  a  suit  against  him  by  the  creditor  for  negligently  approving  an 
insufficient  replevin  bond,  and  the  creditor  cannot  set  up  the  inval- 
idity of  the  seizure  under  execution  as  a  defense. 

ATTACHMENT  OF  REPLEVIED  PROPERTY.— If  prop- 
erty has  been  attached  and  then  replevied,  and  replevin  bond  given, 
the  plaintiff  in  the  attachment,  while  the  replevin  bond  is  pending, 
cannot  levy  an  attachment  or  execution  thereon. 

ATTACHMENT— REPLEVIN— EXECUTION.— A  party  who 
has  attached  property.  If  it  is  replevied  from  him  or  from  the  at- 
taching officer,  must  follow  the  replevin  action  to  final  judgment, 
and,  if  successful,  satisfy  his  claim  by  an  execution  upon  the  judg- 
ment, and,  failing  in  that,  look  to  the  replevin  bond,  and,  failing  la 
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this,  look  to  the  negligence  or  bad  faith  of  the  officer  In  taking  an 
insufficient  replevin  bond,  if  such  were  the  facts. 

BONDS  IN  REPLEVIN— ACTION  AGAINST  OFFICER- 
PARTIES. — A  sheriff,  from  whom  attached  property  has  been  re- 
plevied, cannot,  on  the  termination  of  the  replevin  suit  in  his  favor, 
and  the  return  unsatisfied  of  an  execution  on  the  judgment,  main- 
tain an  action  against  an  officer  personally  who  took  the  property 
in  replevin,  for  negligently  approving  an  insufficient  replevin  bond. 
In  such  case,  the  creditor,  and  not  the  sheriff,  is  the  real  party  in 
interest,  although  the  sheriff  may  maintain  an  action  on  the  re- 
plevin bond  as  the  obligee  named  therein  and  trustee  for  the  at- 
taching creditor. 

BONDS  IN  REPLEVIN— ACTION  AGAINST  OFFICER.— 
Several  creditors,  who  have  lost  their  claims  against  a  debtor,  and 
their  attachment  liens  against  his  property,  through  a  negligently 
approved  and  insufficient  bond  in  replevin,  cannot  join  as  plaintiffs 
in  a  suit  against  the  officer  serving  the  writ  of  replevin  for  damages 
for  negligently  approving  the  replevin  bond. 

W.  H.  Morris,  for  the  appellants. 

Hastings  &  Sands,  for  the  appellees. 

^20  EAGAN,  C.  Henry  B.  ShuU  and  others  have  filed  a 
petition  in  error  ''**  here  to  review  a  judgment  of  the  district 
court  of  Saline  county  recovered  against  them  by  John  Barton 
and  others.  To  a  proper  understanding  of  the  pfvints  decided 
here  it  is  necessary  to  make  a  statement  of  some  of  the  undis- 
puted facts  disclosed  by  the  record.  The  plaintiff  in  error, 
Shull,  is  the  coroner  of  Saline  county.  The  other  plaintiffs 
in  error  are  the  sureties  on  his  official  bond.  In  Jtily,  1891,  a 
copartnership  under  the  name  of  Foster  &  Ayres  was  conduct- 
ing a  mercantile  or  drug  business  in  De  Witt,  in  said  county. 
On  that  date  Coe  &  Co.,  Brittain-Smith  &  Co.,  Midland  Coffee 
and  Spice  Company,  Funke  &  Ogden,  Raymond  Brothers,  the 
American  Hand-Sewed  Shoe  Company,  and  one  Warren  E. 
Ayres,  all  of  which  parties  will  hereinafter  be  denominated  the 
seven  creditors,  each  brought  a  (Suit  against  Foster  &  Ayres  in 
the  county  court  of  said  county,  and  each  caused  a  writ  of  at- 
tachment to  be  issued  and  placed  in  the  hands  of  the  sheriff  of 
said  county.  The  sheriff,  by  virtue  of  these  several  writs  of 
attachment,  seized  the  mercantile  stock  of  Foster  &  Ayres. 
ITiereupon  Lafayette  M  Foster  and  Jennie  A.  Foster,  his  wife, 
doing  business  as  Foster  &  Co.,  brought  a  replevin  action  against 
the  sheriff  for  the  gor>ds  which  he  held  under  the  attachment 
writs,  and  by  the  proeesis  issued  in  that  action  all  the  goods  held 
by  the  sheriff  were  taken  and  delivered  to  Foster  &  Co.  The 
coroner,  plaintiff  in  error  here,  executed  the  replevin  writ.  The 
sheriff,  who  was  made  sole  defendant  in  the  replevin  suit,  gave 
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notice  to  the  coroner  of  exceptions  to  the  sufficiency  of  the  sure- 
ties who  had  signed  the  replevin  bond  of  Foster  &  Co.;  and 
thereupon  the  surety  who  had  signed  the  replevin  bond  made 
affidavit  that  she  was  a  resident  of  Saline  county;  that  she  owned 
real  estate  therein  not  exempt  from  execution  of  the  value  of 
two  thousand  five  hundred  dollars.  This  affidavit  the  surety  de- 
livered to  the  coroner.  Indeed,  it  was  sworn  to  before  him,  and 
he  at  once  approved  the  bond  or  undertaking  in  replevin.  About 
August  1st,  of  said  year,  the  seven  creditors  obtained  judgments 
in  the  county  court  on  their  claims  against  Foster  ''^^  &  Ayres. 
The  county  judge  issued  executions  upon  these  judgments,  or 
•some  of  them,  and  they  came  into  the  hands  of  the  sheriff,  and 
he  at  once  levied  them  upon  the  same  property  which  he  had 
attached,  and  which  had  been  replevied,  and  delivered  to  Foster 
&  Co.;  and,  by  virtue  of  said  executions,  he  again  took  into  his 
possession  said  mercantile  stock.  The  goods  were  again,  by  an 
action  of  replevin,  taken  from  the  possession  of  the  sheriff. 
When  the  sheriff  levied  the  execution  upon  the  mercantile  stock, 
the  replevin  action  brought  by  Foster  &  Co.  was  pending  and 
undecided.  This  replevin  action  proceeded  to  trial,  and  the 
sheriff  had  judgment  for  a  return  of  the  replevied  property 
or  its  value  in  money.  The  replevied  property  was  not  re- 
turned. The  sheriff  caused  an  execution  to  be  issued  upon  his 
judgment,  and  this  was  returned  wholly  unsatisfied.  The  sheriff 
and  the  seven  creditors  then  brought  this  action  in  the  district 
court  of  Saline  county  against  the  coroner  and  the  sureties  on 
his  official  bond.  For  cause  of  action  they  set  out  the  claims  of 
the  seven  creditors  against  Foster  &  Ayres;  the  seizing  of  the 
iatter's  property  by  writs  of  attachment;  its  having  been  taken 
from  the  sheriff  on  the  writ  of  replevin  in  favor  of  Foster  &  Co.; 
the  approval  of  the  undertaking  in  replevin  by  the  coroner;  the 
reduction  of  the  claims  of  the  seven  creditors  against  Foster  & 
Ayres  to  judgment;  that  the  judgments  were  wholly  unpaid; 
the  prosecution  of  the  replevin  action  to  judgment  in  favor  of 
the  sheriff;  the  return  of  an  execution  issued  on  such  judgment 
unsatisfied;  the  insolvency  of  Foster  &  Co.,  and  the  surety  on 
their  replevin  bond  as  a  reason  why  they  had  not  brought  suit 
on  said  bond,  and  averred  that  at  the  time  the  coroner  approved 
of  the  replevin  bond  the  surety  thereon  was  then  and  there  in- 
colvent;  and  that  the  coroner  negligently  approved  said  bond, 
by  reason  whereof  the  said  seven  creditors  had  lost  their  liens 
upon  the  attached  property,  and  lost  the  full  amount  of  their 
claims  against  Foster  &  Ayres.    On   the  trial  in  the  district 
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court,  the  coroner  and  his  sureties  demurred  "^^  to  the  petition 
of  the  sheriff  and  the  seven  creditors  on  the  ground  that  there 
was  a  defect  of  parties  plaintiff,  and  that  several  causes  of  action 
were  improperly  joined  in  the  petition.  This  demurrer  was 
overruled,  and  the  coroner  and  his  sureties  then  filed  an  answer 
to  the  petition,  in  which,  among  other  things,  they  averred  that 
there  were  several  causes  of  action  improperly  joined  in  the 
petition  and  that  there  was  a  misjoinder  of  parties  plaintiff. 
On  the  trial,  the  coroner  and  the  sureties  offered  in  evidence  the 
executions  already  alluded  to,  which  had  been  issued  by  the 
county  court  in  favor  of  the  seven  creditors  against  Foster  & 
Ayres,  and  offered  to  show  that  the  sheriff  had,  by  virtue  of 
these  executions,  seized  the  same  property  which  the  seven 
creditors  had  formerly  attached  as  the  property  of  Foster  & 
Ayres,  and  which  had  been  taken  from  the  possession  of  the 
sheriff  in  the  replevin  action.  The  record  presents  but  three 
questions  which  we  deem  it  absolutely  necessary  to  notice. 

1.  It  is  contended  first  in  behalf  of  the  coroner  that  the  un- 
contradicted evidence  shows  that  he  acted  in  good  faith  in  ap- 
proving the  replevin  bond,  and  that  he  is  not  liable  simply  for 
negligence.  The  evidence  is  undisputed  that  the  sheriff  duly 
notified  the  coroner  that  he  objected  to  the  sufficiency  of  the 
surety  on  the  undertaking  in  replevin;  that  the  only  inquiry  or 
effort  which  the  coroner  made  to  ascertain  if  that  surety  was 
sufficient  was  that  he  took  and  relied  upon  the  surety's  affidavit, 
filed  with  him,  in  which  the  surety  stated  that  he  was  the  owner 
of  real  estate  in  the  county  not  exempt  from  execution  of  the 
value  of  two  thousand  five  hundred  dollars;  that  the  averments 
of  this  affidavit  were  absolutely  and  unqualifiedly  false;  but  the 
evidence  does  not  show  that  the  coroner  acted  in  bad  faith  in 
approving  this  undertaking.  It  does  show,  beyond  peradven- 
ture,  that  he  was  guilty  of  negligence  in  the  premises.  Section 
189  of  the  Code  of  Civil  Procedure  provides  that  when  an  officer 
is  notified  by  a  defendant  in  replevin  that  he  excepts  to  the 
sufficiency  of  the  sureties  ''**  on  a  replevin  bond,  then  the 
surety  must  justify  in  the  same  manner  as  'Tiail  on  arrest."  At 
the  time  this  provision  of  the  code  was  adopted  there  was  in 
force  in  this  state  a  statute  which  permitted  the  arrest  of  a  de- 
fendant in  a  civil  action  for  debt;  that  the  defendant  so  arrested 
might,  at  any  time,  before  judgment,  be  released  by  causing  one 
or  more  sufficient  bail  to  execute  an  undertaking  to  the  plain- 
tiff to  the  effect  that  if  the  judgment  should  be  rendered  in  the 
action  against  the  defendant  he  would  render  himself  amenable 
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to  the  process  of  the  court.  The  statute  further  provided  that 
the  plaintiff  might  object  to  the  sufficiency  of  the  bail  given, 
and  that,  if  he  did  so,  the  sheriff  should  require  the  bail  to 
justify.  The  statute  further  provided  that  the  bail  should  jus- 
tify by  appearing  before  a  proper  officer  at  a  time  and  place 
mentioned  for  examination  by  him  under  oath,  touching  his 
sufficiency  as  bail,  in  such  manner  as  such  officer  might  think 
proper.  It  seems  to  have  been  the  purpose  and  intention  of 
this  statute  that  the  sheriff  should  not  be  liable  for  having 
taken  an  insufficient  bail,  provided  it  justified  as  required  by 
the  statute.  In  other  words,  if  the  officer  before  whom  the  bail 
appeared  for  justification  approved  it,  this  was  a  protection  to 
the  officer:  See  Gen.  Stats.  1873,  p.  547.  But  this  statute  was 
repealed  by  the  legislature  of  1887:  See  Sess.  Laws  1887,  p. 
654.  Since  no  statute  exists  in  this  state  authorizing  the  arrest 
of  a  defendant  in  a  civil  action  for  debt,  the  provision  of  section 
189  of  the  code  which  provides  that  the  surety  in  a  replevin 
bond  must  justify  in  the  same  manner  as  bail  on  arrest,  is 
meaningless.  Neither  the  common  law  nor  the  old  English 
statutes  permitted  a  sheriff  to  admit  to  bail  one  arrested  in  a 
civil  action  for  debt,  and  exonerate  himself  from  liability  to 
the  plaintiff  for  the  escape  of  the  defendant  by  having  the  bail 
for  the  defendant  justify.  But  the  rule  at  common  law  was, 
that  if  the  defendant,  after  being  arrested,  was  admitted  to  bail 
by  the  sheriff,  and  then  failed  to  appear,  the  sheriff  and  the 
sureties  on  his  official  bond  ''^^  were  liable  to  the  plaintiff  for 
his  debt:  3  Blackstone's  Commentaries,  Chitty's  ed.,  290.  "We 
conclude,  therefore,  that,  where  exceptions  are  taken  to  the 
sureties  on  a  replevin  bond,  the  officer  is  not  obliged  to  cause 
the  sureties  to  justify  in  the  manner  which  the  old  statute  re- 
quired bail  on  arrest  to  justify;  and  the  officer's  failure  to  cause 
the  sureties  to  so  justify  does  not  necessarily  and  of  itself 
render  him  liable  to  the  defendant  in  the  replevin  action.  Nor 
do  we  think  that  if  the  officer  should  require  the  sureties  on  the 
replevin  bond  to  justify  in  the  same  manner  as  the  old  law  re- 
quired '*bail  on  arrest"  to  justify,  he  would  thereby  uncondi- 
tionally release  himself  from  liability  by  reason  of  the  insuffi- 
cient surety  on  the  replevin  bond.  Section  189  of  the  Code  of 
Civil  Procedure  provides  that  the  sheriff  or  other  officer  shall  be 
responsible  for  the  sufficiency  of  the  sureties,  if  excepted  to, 
until  they  justify;  and,  since  no  statute  exists  which  prescribes 
before  whom  the  surety  shall  justify,  nor  what  facts  shall  be 
made  to  appear  to  protect  the  officer,  it  follows  that  when  the 
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sureties  on  the  replevin  bond   are  excepted   to  the  officer  ap- 
proves the  replevin  bond  at  his  peril.     He  must,  of  course,  al- 
ways and  at  all  times  act  in  good  faith.     But  good  faith  alone 
will  not  protect  him:  People  v.  Core,  85  111.  248.     If  the  surety 
on  the  replevin  bond,  when  approved,  is  then  good,  solvent,  and 
sufficient,  subsequent  insolvency  of  the  surety  would  not  render 
the  officer  liable.     But  to  escape  liability   for  an  insufficient 
surety  on  a  replevin  bond  after  it  has  been  excepted  to,  and  the 
officer  had  notice  thereof,  he  must  not  be  guilty  of  negligence; 
and  if  he  negligently  approve  a  replevin  bond  which  is  signed 
by  insolvent  or  insufficient  sureties  he  is  answerable  for  the  con- 
sequences: People  V.  Core,  85  111.  248;  Sparhawk  v.  Bartlet,  2 
Mass.  188;  Young  v.  Hosmer,  11  Mass.  88;  Rayner  v.  Bell,  15 
Mass.  377.     The  mere  taking  by  the  officer  of  the  affidavit  of 
the  surety  that.he,  the  surety,  is  the  owner  of  real  estate  situate 
in  the  county  where  the  replevin  action  is  pending,  not  exempt 
from  execution,  of  twice  the  '^^*^  value  of  the  replevied  prop- 
erty, is  of  itself  not  enough  to  justify  the  officer  in  approving 
the  replevin  bond,  and  such  affidavit  will  not  of  itself  protect 
the  officer  from  liability  for  an  insufficient  bond.     In  such  a 
case,  it  would  seem   that  the  officer  should   make  inquiries  of 
persons  likely  to  know  as  to  the  financial  standing,  solvency, 
and  property  of  the  surety.     He  might  require   the  surety  to 
schedule  his  assets   and  liabilities,  and   with   this  in  hand  he 
should  make  such  examination  of  public  records  and  investiga- 
tions and  inquiries  as  a  reasonably  prudent  man  would  make  be- 
fore extending  credit  to  the  surety  to  the  amount  of  the  bond. 
In  the  case  at  bar,  the  coroner  did  nothing — made  no  inquiries, 
instituted  no  search — to  ascertain  the  financial  standing  and 
worth  of  the  surety  on  the  replevin  bond.     He  did  not  require 
the  surety  to  furnish  him  a  schedule  of  his  assets  and  liabilities. 
He  simply  rested  satisfied  with  the  voluntary  affidavit  of  the 
surety  as  to  the  worth  of  the  property  which  he  owned.     This 
was  not  enough  to  protect  the  coroner  from  liability.     He  was 
guilty  of  negligence. 

2.  But  we  think  the  district  court  erred  in  refusing  to  per- 
mit the  coroner  to  introduce  in  evidence  the  executions  issued 
by  the  county  court  based  on  the  judgments  rendered  in  favor 
of  the  seven  creditors  against  Foster  &  Ayres.  These  execu- 
tions and  the  return  of  the  officer  thereon  tended  to  show  that 
the  seven  creditors,  or  some  of  them,  had,  by  virtue  thereof, 
seized  the  identical  property  which  they  had  previously  at- 
tached.    If  the  seven  creditors  who    brought    this  action,  by 
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virtue  of  the  executions  from  the  county  court,  took  the  identi- 
cal and  all  the  property  which  they  had  previously  attached, 
then  they  have  no  cause  of  action  against  the  coroner  for  ap- 
proving an  insufficient  bond.  How  can  it  be  said  that  they 
have  lost  the  property  which  they  attached  because  of  the  cor- 
oner's approving  an  insufficient  replevin  bond  therefor,  when, 
by  another  legal  process,  namely,  an  execution,  they  subse- 
quently became  possessed  of  the  same  property  for  the  satis- 
faction of  the  same  debt  for  which  ''*''  they  had  attached  it? 
It  is  true  that  the  levy  of  this  execution  by  the  sheriff  and  the 
seven  creditors  upon  this  property  which  had  been  attached  and 
then  replevied  was  void;  that  they,  and  each  of  them,  were  tres- 
passers and,  probably,  in  contempt  of  court  because  thereof. 
But  they  are  in  no  position  here  to  take  advantage  of  their 
wrongful  act.  There  is  no  conflict  of  authority  upon  the  propo- 
sition that  when  property  has  been  attached  and  then  replevied, 
the  plaintiff  in  the  attachment,  while  the  replevin  suit  is  pend- 
ing, cannot  levy  an  execution  or  attachment  thereon.  Indeed, 
some  authorities  go  so  far  as  to  say  that  property  attached  and 
then  replevied  is  in  custody  of  the  law,  and,  while  the  replevin 
action  is  pending,  cannot  be  seized  on  attachment  or  execution 
at  the  suit  of  any  person:  Bates  County  Nat.  Bank  v.  Owens,  79 
Mo.  429.  But  every  court  to  which  the  question  has  been  pre- 
sented, we  think,  has  denied  the  right  of  a  plaintiff  who  has 
attached  property  after  it  had  been  replevied  from  him,  and 
while  the  replevin  action  was  pending,  to  levy  another  attach- 
ment or  execution  upon  it.  We  cite  a  few  of  the  cases:  Good- 
heart  V.  Bowen,  2  111.  App.  578;  Rhines  v.  Phelps,  3  Gilm.  455; 
Hagan  V.  Lucas,  10  Pet.  399;  Pipher  v.  Fordyce,  88  Ind.  436;| 
Acker  v.  White,  25  Wend.  614;  Selleck  v.  Phelps,  11  Wis.  398 
[380] ;  Metzner  v.  Graham,  57  Mo.  405;  Bates  County  Nat.  Bank 
V.  Owen,  79  Mo.  429.  Under  our  statute,  when  attached  prop- 
erty is  replevied  and  delivered  to  the  plaintiff  in  the  replevin 
suit,  and  the  replevin  bond  required  by  statute  is  given  and  ap- 
proved, then  that  property,  pending  that  replevin  action,  cannot 
be  taken  in  attachment  or  execution  at  the  suit  of  the  plaintiff 
who  has  attached  it.  The  reason  is,  that  the  statute  makes  the 
bond  take  the  place  of  the  property.  Many  courts  give  as  a 
reason  for  this  that  the  property  is  in  custody  of  the  law.  We 
do  not  know  whether  this  is  the  correct  reason,  but  certainly, 
under  our  statute,  the  bond  takes  the  place  of  the  property. 
The  conditions  of  the  bond  are  that  the  plaintiff  in  the  replevin 
suit  will  make  '^^^  return  of  the  property  or  pay  its  value  in 
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money  if  the  judgment  go  against  him.  The  party  then  who 
has  attached  property,  if  it  he  replevied  from  him  or  from  th©^ 
officer  who  executed  his  writ  of  attachment,  must  follow  the  re- 
plevin action  to  final  judgment,  and,  if  successful,  satisfy  his- 
claim  hy  an  execution  upon  the  judgment,  and,  failing  in  that,, 
look  to  the  replevin  hond,  and,  failing  in  this,  to  the  negligence 
or  bad  faith  of  the  officer  in  taking  an  insufficient  replevin  bond,, 
if  such  were  the  facts. 

3.  As  already  stated,  the  plaintiffs  below  in  this  action  were 
the  sheriff  of  Saline  county  and  the  seven  creditors  who  had  at- 
tached the  property  of  Foster  &  Ayres.  The  sheriff  is  not  a 
proper  party  plaintiff  in  this  action.  He  was  the  defendant  in 
the  replevin  action,  obtained  a  judgment  in  that  action,  and 
caused  an  execution  to  be  issued  thereon  which  was  returned,. 
"N"o  property  found.**  As  the  defendant  in  the  replevin  action 
he  represented  the  seven  creditors  and  was  the  proper  defendant 
to  that  action.  Doubtless,  he  might  have  maintained  a  suit  on 
the  replevin  bond  for  the  satisfaction  of  the  judgment  which  he 
obtained  against  the  plaintiff  in  replevin,  as  he  was  the  obligee 
in  that  bond,  but  that  he  did  not  do,  because,  as  stated  in  the 
record,  that  bond  is  worthless.  The  replevin  bond  being  worth- 
less, and  the  execution  issued  on  the  judgment  rendered  in  the 
replevin  action  having  been  returned  "No  property  found,"  the 
sheriff  had  no  further  connection  with  the  controversy.  He^ 
had  discharged  his  duties,  and  all  of  his  duties,  in  the  premises. 
He  cannot  maintain  an  action  against  the  coroner  for  damages 
for  approving  an  insufficient  replevin  bond.  He  is  not  the  real 
party  in  interest.  The  seven  creditors  have  not  a  joint  actioa 
against  the  coroner  for  approving  an  insufficient  replevin- 
bond,  and  they  cannot  unite  as  plaintiffs  in  such  an  action  if 
the  coroner  approved  an  insufficient  replevin  bond,  and  any 
one  of  the  seven  creditors  sustained  damage  thereby,  then, 
a  cause  of  action  arose  in  favor  of  such  creditor  against  the 
coroner  and  the  sureties  on  his  official  bond.  But  these  cred- 
itors are  ''^^  not  agents,  one  for  the  other,  so  that  one  may 
bring  an  action  for  all;  nor  may  all  of  them  jointly  bring  such 
an  action.  The  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded,  with  instructions  to  dismiss  the  action  sa 
far  as  the  sheriff  of  Saline  county  is  concerned,  and  with  per- 
mission to  each  of  the  seven  creditors  to  docket  a  separate  action 
against  the  coroner  and  his  sureties,  and  for  such  other  proceed- 
ings as  are  according  to  law. 

As.  Br.  Rxp.,  Vou  LXXL-45 
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REPLEVIN  —  BONDS  —  REMEDIES  —  OFFICERS.— Where  a 
sheriff  levies  execution  upon  sufficient  property  which  is  taken  from 
his  possession  under  replevin  suit,  in  vehich  he  obtains  judgment, 
it  is  his  duty  to  prosecute  the  sureties  in  the  undertaking  of  the 
plaintiff  in  such  replevin  suit,  and  he  is  not  entitled  to  indemnity 
from  the  plaintiff  in  the  execution  as  a  condition  of  his  prosecuting 
the  undertaking:  Swezey  v.  Lott,  21  N.  Y.  481,  78  Am.  Dec.  IGO. 

BONDS  IN  REPLEVIN— DAMAGES.— What  damages  may  be 
recovered  In  an  action  upon  a  replevin  bond:  Pearl  v.  Garlock,  61 
Mich.  4ia  1  Am.  St.  Rep.  603. 

ATTACHMENT  OR  EXECUTION— PROPERTY  NOT  SUB- 
JECT TO.— THE  GIVING  OF  A  DELIVERY  BOND,  after  the  levy 
of  a  writ  of  attachment  wherein  the  sureties  undertake,  in  the 
«vent  of  the  plaintiffs  recovering  judgment,  to  deliver  the  property 
to  the  officer  who  levied  the  writ,  or,  on  failure  to  do  so.  to  pay  tlie 
value  thereof,  not  exceeding  the  amount  of  the  judgment,  does  not 
release  the  lien  of  the  attachment,  nor  render  the  property  subject 
to  seizure  under  other  writs  while  In  the  hands  of  the  defendant  In 
attachment:  Stevenson  ▼.  Palmer,  14  Colo.  565.  20  Am.  Bt.  Rep.  295. 
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SURETYSHIP— SUBROGATION  OP  SURETY  TO  SECUR- 
ITY HELD  BY  PRINCIPAL —If  a  surety  on  a  note  furnishes  his 
principal  with  money  to  pay  off  the  debt,  and  the  latter  applies  the 
money  to  that  purpose,  he  must  be  regarded  as  the  mere  agent  of 
the  surety  and  the  latter  Is  entitled  in  equity  to  be  subrogated  to 
whatever  securities  the  creditor  has  or  had  for  the  payment  of  such 
debt 

SURETYSHIP— SUBROGATION  OF  SURETY— LIMITA- 
TION  OF  ACTION.— The  right  of  a  surety  who  has  paid  the  debt 
of  his  principal  to  be  subrogated  to  any  securities  held  by  the 
creditor  as  additional  security  for  such  debt,  may  become  barred 
by  lapse  of  time,,  and,  under  the  Ohio  statute,  it  is  barred  unless 
an  action  is  brought  within  ten  years  from  the  time  the  cause  of 
action  accrued. 

LIMITATION  OF  ACTIONS— DEMURRER.— The  statute 
of  limitations  may  be  Invoked  by  general  demurrer  when  the  lapse 
of  time  appears  on  the  face  of  the  petition. 

SURETYSHIP— REMEDY  OF  SURETY.— A  surety  who 
has  paid  a  note  or  other  security  for  his  principal  cannot  sue  upon 
it  directly  in  an  action  at  law.  His  remedy  Is  upon  the  implied 
contract  of  indemnity. 

Dickey,  Brewer  &  McQowan,  for  the  plaintiff  in  error. 

Solders,  Hogsett  ft  Knight,  for  the  defendant  in  error. 

^  BRADBURY,  C.  J.  The  sufficiency  of  the  petition  is 
the  only  question  before  the  court  here.  The  ***  material  aver- 
ments thereof  are  as  follows:  In  the  year  1876,  Jacob  Borger, 
the  ancestor  of  defendants  in  error,  as  principal,  and  the  plain- 
tiff in  error  as  surety,  executed  a  promissory  note  for  two  thou- 
sand dollars,  payable  in  one  year  after  date,  to  the  Citizens'  Sav- 

POT) 
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ings  and  Loan  Association  of  Cleveland,  Ohio,  and  at  the  same 
time  said  Borger,  to  further  secure  the  same,  his  wife  releasing 
her  right  of  dower,  executed  to  said  association  a  mortgage  on 
certain  real  estate  in  the  city  of  Cleveland,  Ohio;  that  on  May 
12,  1883,  after  the  note  became  due,  the  plaintiff  in  error  de- 
livered of  his  own  funds  the  sum  of  two  thousand  dollars  to 
said  Borger,  the  principal  debtor,  with  which  to  pay  the  note, 
and  that  Borger,  pursuant  to  instructions  of  the  plaintiff  in 
error,  afterward,  on  June  14,  1883,  with  the  money  thus  fur- 
nished, paid  off,  took  up,  and  retained  in  his  poseessioii  said 
note;  that  the  same  was  neither  assigned  to,  nor  came  into  the 
possession  of,  the  plaintiff  in  eiTor,  nor  has  the  mortgage  ever 
been  assigned  to  him. 

It  clearly  appears  from  the  foregoing  statement  that  the 
plaintiff  in  error  was  the  mere  surety  on  the  note  in  question; 
that  he  furnished  the  principal  debtor  with  money  with  which 
to  pay  off  the  same,  and  that  the  principal  debtor  afterward  ap- 
plied the  money  to  that  purpose.  In  making  the  payment  in 
the  manner  stated,  the  principal  debtor  should  be  regarded  as 
the  agent  of  the  surety,  and  the  payment  ascribed  to  the  latter 
precisely  as  if  the  latter  had  made  the  payment  in  person  or  by 
the  hand  of  any  other  person  than  the  principal  debtor.  The 
debt  thus  having  been  paid  by  the  surety,  he  in  equity  became 
entitled  to  be  subrogated  to  whatever  securities  the  creditor  had 
for  the  payment  of  the  same  debt:  Hill  v.  ^®  King,  48  Ohio  St. 
75;  Dempsey  v.  Bush,  18  Ohio  St.  376;  Neal  v.  Nash,  23  Ohio 
St.  483;  Neilson  v.  Fry,  16  Ohio  St.  552,  91  Am.  Dec.  110; 
Burge  on  Suretyship,  352,  353;  Sheldon  on  Subrogation,  c.  3; 
Pomeroy's  Equity  Jurisprudence,  sec.  1419. 

This  principle  is  too  firmly  imbedded  in  our  system  of  juris- 
prudence to  require  for  its  support  a  more  extended  citation  of 
authorities.  In  the  case  at  bar,  the  security  was  the  mortgage 
given  to  secure  the  debt. 

Upon  the  fact  stated  in  the  petition  the  plaintiff's  right  to 
subrogation  is  clear.  However,  that  right  accrued  at  the  time 
he  caused  the  note  to  be  paid,  and  he  suffered  eleven  years  and 
six  months  to  elapse  before  he  began  this  action.  The  vital 
.  question,  therefore,  is  not  whether  the  right  of  subrogation  ac- 
crued to  him,  but  whether  that  right  has  been  barred  by  the 
statute  of  limitations. 

Many  cases  can  be  found  where  courts  of  high  standing  have 
held  that  where  a  surety  pays  a  debt  of  the  principal  his  remedy 
at  law  against  the  principal,  or  a  cosurety,  is  by  an  action  on  an 


March,  1899.]  Zuelliq  v.  Hkmeulie.  709 

implied  contract  of  indemnity  for  money  paid  for  the  use  of  the 
principal  or  the  cosurety.  That  such  an  action  would  be  sub- 
ject to  the  limitation  fixed  by  the  statute  for  actions  on  implied 
contracts,  which  in  this  state  is  six  years,  is  quite  clear.  This 
view  of  the  subject  was  adopted  by  this  court  as  early  as  1832, 
in  the  case  of  Williams  v.  Williams,  5  Ohio,  444,  and  subse- 
quently approved  in  Neilson  v.  Fry,  16  Ohio  St.  652,  91  Am. 
Dec,  110.  This  doctrine  was  approved  and  applied  by  this 
court  at  its  present  term:  Poe  v.  Dixon,  60  Ohio  St.  124,  post, 
p.  713. 

In  the  case  of  Neilson  v.  Fry,  16  Ohio  St.  552,  91  Am.  Dec. 
110,  it  seems  to  have  been  the  opinion  of  the  majority  ^  of 
the  court  that  the  right  of  a  surety  to  be  subrogated  to  the 
rights  of  a  creditor  would  be  barred  whenever  his  action  at  law 
for  contribution  would  be  barred,  that  is,  by  the  limitation  of 
six  years.  This  view  of  the  question  finds  considerable  support 
both  in  reason  and  authority:  Joyce  v.  Joyce,  1  Bush,  474; 
Johnston  v.  Belden,  49  Iowa,  301.  By  a  still  later  case,  how- 
ever, Neal  r.  Nash,  23  Ohio  St.  483,  this  court  held  that,  where 
a  surety  in  a  judgment  against  himself  and  his  principal  pays 
the  judgment  debt,  an  action  brought  by  him  against  his  prin- 
cipal to  be  subrogated  to  the  rights  of  the  judgment  creditor  is 
limited  by  our  statute  to  ten  years.  This  holding,  if  adhered  to 
conclusively,  determines  the  question  before  us,  for  if  the  right 
to  be  subrogated  to  a  judgment  lien  is  limited  to  ten  years,  it 
would  seem  to  follow  as  matter  of  course  that  the  right  to  be 
subrogated  to  a  mortgage  lien  would  be  subject  to  the  same  limi- 
tation, both  being  rights  to  equitable  relief  which  have  no  other 
specific  limitation  attached  to  them  by  our  statute,  and,  there- 
fore, fall  under  the  provisions  of  section  4985  of  the  Revised 
Statutes,  which  reads  as  follows:  "An  action  for  relief  not  here- 
inbefore provided  for  can  only  be  brought  within  ten  years  after 
the  cause  of  action  accrues." 

Counsel  for  plaintiff  in  error,  however,  contend  that  the  hold- 
ing in  Neal  v.  Nash,  23  Ohio  St.  483,  that  the  limitation  of  ten 
years  applied  to  the  right  of  a  surety  to  be  subrogated  to  a  judg- 
ment lien  of  the  creditor,  was  obiter.  It  is  true  that  the  judg- 
ment rendered  by  this  court  in  that  case  (Neal  v.  Nash,  23  Ohio 
St.  483),  did  not  necessarily  depend  on  the  holding  that  the  ten 
years'  limitation  applied.  More  than  six  and  less  than  ten  years 
had  elapsed  after  the  surety  in  that  case  (Neal)  had  paid  the 
**  judgment  to  which  he  desired  to  be  subrogated,  and  the 
bringing  of  the  action  to  obtain  the  subrogation,  and,  there- 
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fore,  it  was  indispensable  to  his  relief  that  his  right  of  action 
should  not  be  barred  by  the  six  years'  limitation,  and  this  court 
in  maintaining  this  contention  must  of  necessity  so  hold.  But, 
as  the  facts  in  that  case  show  that  less  than  ten  years  had  elapsed 
before  the  payment  of  the  judgment  and  the  bringing  by  the 
surety  of  the  action  for  subrogation,  it  is  obvious  that  the  court 
having  held  that  the  right  of  action  was  not  barred  in  six  years, 
it  became  immaterial  to  the  surety  whether  the  ten  years'  stat- 
ute applied  to  his  case,  or  whether  he  could  have  maintained  an 
action  for  subrogation  at  any  time  before  the  presumption  of 
payment,  owing  to  the  lapse  of  time  had  attached  to  the  judg- 
ment. "Whatever  the  court  might  have  held  as  between  these 
two  last  periods  of  limitations,  as  his  case  did  not  fall  within 
either  of  them,  the  holding  could  not  affect  him.  Therefore, 
the  contention  of  plaintiff  in  error  that  the  holding  of  this 
court  in  that  case  (Neal  v.  Nash,  23  Ohio  St.  483),  as  to  the  ap- 
plication of  the  ten  years'  limitation  was  obiter,  finds  support 
in  the  facts  of  the  case.  That  case,  however,  may  be  regarded 
as  a  direct  authority  for  the  doctrine  that,  although  an  action 
at  law  upon  the  implied  promise  arising  where  a  surety  has  paid 
the  debt  of  his  principal  may  be  barred  in  six  years  after  the 
payment,  yet  thereafter  the  surety  may  maintain  an  equitable 
action  to  be  subrogated  to  any  securities  held  by  the  creditor, 
notwithstanding  the  action  at  law  has  been  thus  barred. 

Still  further,  although  the  holding  under  consideration  in 
Neal  V.  Nash,  23  Ohio  St.  483,  may  in  strictness  be  obiter, 
nevertheless  it  bears  the  impress  of  **  having  been  deliberately 
reached  after  full  consideration  by  the  able  judges  who  then 
composed  the  court,  and  should  not  be  lightly  disregarded  by 
us,  their  successors,  when  the  question  is  again  presented  for 
consideration  as  the  record  before  us  does.  By  this  action  the 
plaintiff  in  error  not  only  seeks  to  be  subrogated  to  the  rights 
of  the  creditor  in  the  mortgage,  but,  when  this  is  done,  also  to 
have  the  mortgage  enforced  for  his  indemnity. 

By  our  practice,  the  statute  of  limitations  may  be  invoked  by 
a  general  demurrer  where  the  lapse  of  time  appears  on  the  face 
of  the  petition:  Sturges  v.  Burton,  8  Ohio  St.  215,  72  Am.  Dec. 
682;  Keithler  v.  Foster,  22  Ohio  St.  27;  Vore  v.  Woodford,  29 
Ohio  St.  248,  250;  Valley  Ey.  Co.  v.  Franz,  43  Ohio  St.  625. 

As  the  petition  in  the  case  before  us  discloses  that  the  action 
was  begun  more  than  ten  years  and  less  than  fifteen  years  after 
the  cause  accrued,  it  is  obvious  its  sufficiency  in  this  respect  de- 
pends upon  which  period  of  limitation  is  applied.     If  the  plain- 
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tiff's  right  of  action  is  limited  to  ten  years  from  the  accmal,  it 
is  barred.  If  he  had  fifteen  years,  it  is  not  barred.  The  latter 
doctrine,  i.  e.,  that  an  action  to  be  subrogated  to  any  securities 
is  not  barred  by  the  statute  until  an  action  on  the  security  itself 
would  be  barred,  rests  upon  the  assumption  that  the  act  of  pay- 
ment by  the  surety  ipso  facto  accomplished  a  complete  subroga- 
tion; and  upon  the  correctness  of  this  assumption  the  plaintiff's 
contention  depends.  He  contends  through  his  counsel  that  the 
act  of  paying  the  debt  of  his  principal  of  itself  ipso  facto,  sub- 
rogated him  to  the  rights  of  the  creditor  in  the  mortgage  given 
to  secure  the  debt,  and  that  he  is  •*  entitled  to  the  same  period 
within  which  to  bring  an  action  to  foreclose  it  that  the  mort- 
gagee himself  would  have  had,  which  in  this  state  is  fifteen 
years:  Kerr  ▼.  Lydecker,  51  Ohio  St.  240. 

This  view  of  the  question  finds  some  support  in  certain  decla- 
rations and  expressions  found  in  some  of  the  text-writers  and  in 
the  opinions  of  some  careful  and  able  judges.  In  Tutt  y. 
Thornton,  57  Tex.  35,  it  is  held  that:  "The  payment  of  a  note 
by  a  surety  is  not,  as  between  himself  and  the  principal,  an  ex- 
tinguishment of  the  same,  and  his  right  of  action  against  the 
principal  is  upon  the  note,  and  not  on  an  implied  assumpsit." 

If  a  surety  who  pays  a  note  may  at  law  sue  directly  upon  the 
note  itself,  it  would  seem  to  follow  that  the  period  of  limitation 
fixed  by  the  statute  for  actions  on  such  instrument  would  be  ap- 
plicable. This  holding,  therefore,  may  be  regarded,  if  not  a 
direct  authority,  at  least  as  in  line  with  the  doctrine  for  which 
plaintiff  in  error  contends:  Sublett  v.  McKinney,  19  Tex.  438. 

This  doctrine  that  a  surety  who  has  paid  a  note  or  other 
security  may  sue  upon  it  directly  in  an  action  at  law,  we  think, 
is  in  conflict  with  the  weight  of  authority  and  with  principle. 
His  remedy  is  upon  the  implied  contract  of  indemnity:  Ford  v. 
Keith,  1  Mass.  139,  2  Am.  Dec.  4;  Bunce  v.  Bunce,  Kirby,  137; 
Powell  V.  Smith,  8  Johns.  249,  251;  Smith  v.  Sayward,  5  Me. 
504;  Hulett  v.  Soullard,  26  Vt.  295;  Joyce  v.  Joyce,  1  Bush, 
474.  It  is  certainly  in  conflict  with  the  doctrine  declared  by 
this  court  in  Williams  v.  Williams,  5  Ohio,  444,  and  in  Neilson 
V.  Fry,  16  Ohio  St.  552,  91  Am.  Dec.  110.  Nor  does  it  find 
any  support  either  in  the  opinion  of  Judge  Minshall,  **  who 
wrote  the  opinion  of  this  court  in  Hill  v.  King,  48  Ohio  St.  75, 
or  in  syllabus  of  the  case.  Subrogation  there  is  not  considered 
as  a  fact  accomplished  by  the  payment  of  the  debt  by  surety, 
but  simply  as  a  right  that  may  be  enforced  by  a  civil  action. 
"Where  a  surety,  who  pays  a  debt  of  his  principal,  takes  from  the 
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•creditor  an  assignment  of  the  securities  the  creditor  held,  there 
arises  no  necessity  for  an  appeal  to  equity,  for  the  surety,  by  the 
•concurrent  acts  of  himself  and  the  creditor,  has  become  vested 
•with  the  legal  title  to  the  securities,  and,  under  our  system  of 
jurisprudence,  may  sue  on  the  securities  in  his  own  name.  Ac- 
<cording  to  the  doctrine  that  generally  prevails,  and,  as  we 
think,  the  better  doctrine,  where  he  has  not  taken  this  precau- 
tion, a  surety  cannot  maintain  an  action  at  law  on  the  security, 
for  at  law  the  payment  extinguishes  the  security,  whatever  its 
nature  may  be,  whether  a  note,  a  judgment,  or  a  mortgage.  In 
€uch  case,  it  is  those  principles  peculiar  to  our  system  of  equi- 
table jurisprudence  that  preserves  the  securities  for  the  benefit 
of  the  surety  and  subrogate  him  to  the  rights  of  the  creditor. 
This  right  of  subrogation  thus  arising  is  purely  and  simply  a 
creature  of  that  system  of  jurisprudence  to  which  it  owes  its 
^existence.  But  for  that  system  which  we  call  equity  the  right 
of  subrogation  would  not  rise. 

It  is  not  a  substantive  tangible  right  of  such  nature  and  char- 
acter that  it  can  be  seized  and  held  and  enjoyed  independently 
of  a  judicial  proceeding.  It  is  a  right  in  action  only,  that  is, 
it  must  be  established  by  a  judicial  proceeding.  For  this  pur- 
pose, under  our  system,  resort  must  be  had  to  a  civil  action. 
By  the  commandment  of  our  Code  of  Civil  Procedure,  as  well 
■&&  by  those  rules  of  pleading  ^^  which  have  existed  immemo- 
xially,  the  party  is  required  to  state  the  facts  which  show  the 
Tight.  Strictly  speaking,  there  are  two  distinct  causes  of  action 
in  such  cases — one  consists  of  those  facts  that  show  the  right 
of  the  plaintiff  to  be  subrogated  to  the  rights  of  the  creditor  in 
the  securities  held  by  the  latter;  the  other  consists  of  those  facts 
which  show  that  the  security  may  be  enforced  against  the  prin- 
cipal. In  the  natural  order  of  precedence,the  party  must  estab- 
lish his  right  to  be  subrogated  to  the  security  before  he  can  be 
permitted  to  enforce  it.  If  the  facts  alleged,  and  upon  which 
the  right  of  subrogation  depends  are  denied,  they  must  be  es- 
tablished by  proof  as  in  any  other  civil  action.  In  the  case  be- 
iore  us,  if  the  right  of  subrogation  is  not  established,  the  action 
iails  and  no  relief  can  be  granted. 

We  think,  therefore,  its  primary  purpose  was  to  establish  this 
right.  The  relief  thus  sought  is  clearly  and  undeniably  equi- 
table. It  does  not  fall  within  any  of  the  specific  limitations 
prescribed  by  our  statutes,  and  must  be  governed  by  the  general 
provision  of  section  4985  of  the  Revised  Statutes,  which  pro- 
vides that  all  actions  for  "relief  not  hereinbefore  provided  for 
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shall  be  brought  within  ten  years  after  the  cause  of  action  ac- 
crued. 

Many  cases  can  be  found  that  bear  upon  the  questions  In- 
volved in  this  opinion,  the  decisions  of  which  harmonize  with 
the  conclusion  we  have  reached.  Among  them  may  be  cited 
Thayer  v.  Daniels,  110  Mass.  345;  Bullock  v.  Campbell,  9  Gill, 
182;  Stone  v.  Hammell,  83  Cal.  547,  17  Am.  St.  Eep.  272;  Ward 
V.  Henry,  5  Conn.  595, 13  Am.  Dec.  119. 

The  determination  of  the  question  of  the  statute  of  limita- 
tions adversely  to  the  contention  of  the  plaintiff  in  error  de- 
feats his  right  of  recovery,  *®  and  renders  unnecessary  any  con- 
sideration of  the  question  respecting  a  defect  of  parties. 

Judgment  affirmed. 


ST'Rl^TYSHTP— SUBROGATION  OP  SURETY  TO  SECU- 
RITIES HELD  BY  CREDITOR.— A  surety  is  entitled  to  the  bene- 
fit of  all  securities  in  the  hands  of  the  creditor:  Mingus  v.  Daugh- 
erty.  87  Iowa.  56,  43  Am.  St.  Rep.  354.  A  snroty  who  pays  the  debt 
of  his  principal  is  entitled  to  be  subrogated  to  the  rights  of  the  cred- 
itor, as  against  his  principal  and  a  cosurety:  Peebles  v.  Gay,  115 
N.  C.  38,  44  Am.  St  Rep.  429,  and  note. 

SURETYSHIP— SUBROGATION  OF  SURETY— LIMITATION 
OF  ACTIONS.— The  statute  of  limitations  begins  to  run  against 
the  right  of  sureties  to  be  subrogated  to  the  payee's  right  to  securi- 
ties, et  cetera,  from  the  time  of  the  payment  of  the  debt  by  them: 
Extended  note  to  Scott  v.  Nichols,  61  Am.  Dec.  505. 

LIMITATIONS  OF  ACTIONS— DEMURRER.— The  authorities 
are  divided  upon  the  question  whether  the  defense  of  the  statute 
of  limitations  can  be  raised  by  demurrer.  That  it  can  be  so  raised, 
see  Apalachicola  v.  Apalacliicola  Land  Co.,  9  Fla.  340,  79  Am.  Dec. 
284;  Worthy  v.  Johnson,  8  Ga.  236.  52  Am.  Dec.  399;  McClenney  v. 
McClenney,  3  Tex.  192.  49  Am.  Dec.  738.  Contra,  see  Gebhart  v, 
Adams,  23  111.  397,  76  Am.  Dec.  702;  County  of  Wapello  v.  Bigham, 
10  Iowa,  39,  74  Am.  Dec.  370;  Dorsey  Machine  Co.  v.  McCaffrey,  139 
lud.  545,  47  Am.  St  Rep.  290. 


PoE    V.    DiXON. 
[60  Ohio  Statk,  124] 

VENDOR  AND  VENDEE  —  ASSUMPTION  OF  MORT- 
GAGE—PRINCIPAL AND  SURETY.— A  grantee  of  land,  who  as- 
sumes as  part  of  the  purchase  price  to  pay  a  debt  secured  thereon 
by  mortgage,  t>econies  the  principal  debtor  with  the  grantor  as  his 
surety,  although  the  latter  is  also  personally  bound  to  pay  the  debt. 

SURETYSHIP— REMEDY  OF  SURETY.— A  surety  who  has 
paid  a  debt  for  his  principal  may  maintain  an  action  on  the  im- 
plied promise  of  indemnity  against  the  principal. 

VENDOR  AND  VENDEE— ASSUMPTION  OF  MORT- 
GAGE—RIGHTS OF  MORTGAGEE.— If   a   grantee   of   land    as- 
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sumes,  as  part  of  the  purchase  price  thereof,  to  pay  a  debt  secured 
thereon  by  mortgage,  the  promise  thus  arising  runs  to  the  mort- 
gagee and  not  to  the  grantor,  and  the  former,  though  not  a  party 
to  the  deed,  and  not  linowing  of  such  arrangement  when  It  was 
made,  may  maintain  an  action  on  such  promise  when  it  comes  to 
his  knowledge. 

VENDOR  AND  VENDEE— ASSUMPTION  OF  MORT- 
GAGE—GRANTOR AS  SURETY  FOR  GRANTEE— STATUTE 
OF  LIMITATIONS.— If  a  grantee  of  land  assumes,  as  part  of  the 
purchase  price,  to  pay  a  debt  secured  thereon  by  mortgage,  and  the 
mortgage  la  foreclosed  and  the  land  sold  to  pay  the  debt,  leavins 
unpaid  a  portion  thereof  which  the  grantor  pays,  he  cannot  main- 
tain an  action  for  indemnity  on  the  recitals  in  the  deed,  but  must 
resort  to  an  action  on  the  implied  promise  of  indemnity  by  the  ven- 
dee. Such  cause  of  action  accrues  at  the  time  that  the  grantor 
pays  the  debt,  and  is  barred  by  limitation  after  the  expiration  of 
six  years. 

E.  J.  Hart  and  Burke  &  IngersoU,  for  the  plaintiff  in  error. 

Dickey,  Brewer,  Bentley  &  McGowan,  for  the  defendant  in 
error. 

**»  BEADBURY,  C.  J.  It  appears  by  the  record  that  for  a 
valuable  consideration  plaintiff  in  error  conveyed  to  the  defend- 
ant in  error  certain  real  estate  situate  in  the  city  of  Cleveland, 
Ohio;  that  three  mortgages  were  held  against  the  land  thus  con- 
veyed, for  the  payment  of  which  the  plaintiff  in  error,  Poe,  was 
personally  bound  by  his  having  assumed  their  payment  as  part 
of  the  consideration  for  a  former  conveyance  to  him  of  the 
same  premises;  and  that  when  he  sold  the  premises  to  the  de- 
fendant in  error  she  assumed  the  payment  of  these  identical 
mortgage  debts  as  part  of  the  consideration  for  the  convey- 
ance to  her.  The  assumption  by  her  of  these  mortgage  debts 
was  recited  in  the  deed  that  conveyed  the  premises  to  her. 
This  conveyance  was  made  April  7,  1879.  On  the  tenth  day  of 
June  following,  an  action  was  begun  by  one  of  the  mortgagees, 
which  resulted  in  the  foreclosure  of  the  several  mortgages  and 
a  sale  of  the  premises  on  April  6,  1880,  for  a  sum  insufficient  to 
pay  the  mortgage  debts,  which  she  had  assumed  as  aforesaid, 
the  deficiency  amounting  ***  to  $2,195.53.  Mrs.  Dixon  fail- 
ing to  pay  this  deficiency,  it  was  paid  by  the  plaintiff  in  error 
at  different  times,  the  last  payment  being  made  on  July  20, 
1886.  And  on  March  6,  1894,  nearly  eight  years  thereafter, 
he  began  this  action  to  recover  of  her  the  aggregate  amount 
thus  paid,  with  interest  on  the  respective  payments  from  the 
time  they  were  severally  made. 

This  statement  of  facts  shows  that  Mr.  Poe,  the  plaintiff  in 
error,  had  become   personally  bound   for  the   payment  of  the 


March,  1899.]  Poe  v.  Dixon.  716 

debts,  although  they  were  also  secured  by  mortgages  on  the 
premises  involved,  and  it  further  shows  that  Mrs.  Dixon,  the 
defendant  in  error,  had,  for  a  valuable  consideration,  assumed 
their  payment.  A  novation  was  not  effected,  that  is,  the  mort- 
gage creditors  did  not  accept  Airs.  Dixon's  promise  to  pay  these 
debts  in  lieu  of  that  of  Mr.  Poe,  and  discharge  the  latter.  In 
fact,  it  does  not  appear  that  the  creditors  had  any  knowledge 
of  the  transaction.  Mr.  Poe,  of  course,  could  not  shift  from 
himself  to  her  the  obligation  he  was  under  to  these  creditors, 
except  by  their  consent.  He,  therefore,  also  remained  person- 
ally liable  for  the  payment  of  these  debts,  notwithstanding  he 
had  procured  her  to  assume  them. 

However,  although  he  was  still  bound  to  the  creditors,  yet, 
as  between  himself  and  Mrs.  Dixon,  the  debts  became  hers. 
This  result  follows  from  the  application  of  the  plainest  princi- 
ples of  natural  justice  to  the  facts.  He  was  bound  for  these 
debts,  and,  for  a  valuable  consideration  paid  by  him  to  her,  she 
assumed  to  pay  them  and  hold  him  harmless.  The  justness  of 
requiring  her  to  do  this  is  so  obvious  that  a  rule  of  law  which 
enforces  that  requirement  needs  no  illustration  or  support  ^^^ 
from  authority.  Nevertheless,  as  it  has  received  both  illustra- 
tion and  support  at  the  hands  of  the  courts  and  authors,  it  may 
not  be  inappropriate  to  refer  to  some  of  them:  Paine  v.  Jones, 
76  N.  Y.  274;  Cornell  v.  Prescott,  2  Barb.  16;  Comstock  t. 
Drohan,  71  N.  Y.  9;  Calvo  v.  Davies,  8  Hun,  222,  73  N.  Y.  211, 
29  Am.  Rep.  130;  Shepherd  v.  May,  115  U.  S.  505;  Flagg  v. 
Geltmacher,  98  111.  293;  24  Am.  &  Eng.  Ency.  of  Law,  792; 
Brant  on  Suretyship,  sec.  295;  Huyler  y.  Atwood,  26  N.  J.  Eq. 
604;  Ellis  v.  Johnson,  96  Ind.  377. 

As  between  themselves,  the  one  who  has  thus  assumed  the 
debt  is  regarded  as  the  principal  debtor  and  the  other  as  a 
surety,  and  they  respectively  incur  the  obligations  and  acquire 
the  rights  that  are  by  law  attached  to  the  relation  each  occu- 
pies: 24  Am.  &  Eng.  Ency.  of  Law,  719;  Flagg  v.  Geltmacher, 
98  111.  293;  Bayless  on  Sureties  and  Guarantors,  490;  Comstock 
T.  Drohan,  71  N.  Y.  13;  Cornell  v.  Prescott,  2  Barb.  16;  Calvo  r. 
Davies,  73  K  Y.  211,  29  Am.  Rep.  130;  Huyler  y.  Atwood,  26 
N.  J.  Eq.  504. 

The  authorities  supporting  this  proposition  are  nnmeroiis, 
but  a  further  citation  of  them  is  unnecessary. 

The  plaintiff  in  error,  therefore,  when  he  paid  the  de- 
ficiency before  alluded  to.  was  entitled  to  reimbursement  from 
the  defendant  in  error.    This  deficiency,  however,  he  paid  in. 
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installments,  and  nearly  eight  years  elapsed  between  the  last 
payment  and  the  commencement  by  him  of  the  present  action 
to  obtain  indemnity.  This  lapse  of  time  appeared  on  the  face 
of  the  petition.  The  six  years'  statute  of  limitation  was  in- 
voked by  a  demurrer  to  the  petition,  a  practice  recognized  in 
**^  this  state.  The  chief  contention  made  by  counsel  was 
over  this  question.  Our  statute  limiting  the  commencement 
of  actions  provides  (Eev.  Stats.,  sec.  4980):  "An  action  upon 
a  specialty  or  an  agreement,  contract,  or  promise  in  writing,"' 
shall  be  brought  within  fifteen  years  "after  the  cause  of  action 
accrues."  Section  4981  of  the  Revised  Statutes  provides:  "An 
action  upon  a  contract  not  in  writing,  either  expressed  or 
implied,"  shall  be  brought  within  six  years  "after  the  cause  of 
action  accrues."  The  authorities  are  quite  numerous  in  hold- 
ing that  a  surety  who  has  paid  a  debt  for  his  principal  may 
maintain  an  action  on  the  implied  promise  of  indemnity.  The 
security  having  paid  a  debt  which  the  principal  ought  to  have 
paid,  the  law  raises  (or  implies)  a  promise  on  the  part  of  the 
principal  to  reimburse  the  surety,  and  the  latter  may  maintain 
an  action  on  the  implied  promise  as  for  money  paid  for  the 
use  of  the  principal:  Hill  v.  Wright,  23  Ark.  530;  Appleton  v. 
Bascom,  3  Met.  169;  Holmes  v.  Weed,  19  Barb.  128;  Tom  v. 
Ooodrich,  2  Johns.  213;  1  Brandt  on  Suretyship  and  Guar- 
anty, 205-207;  Huntley  v.  Sanderson,  1  Cromp.  &  M.  467;  2 
Bam.  26. 

Any  further  citation  of  authorities  in  support  of  a  rule  of 
law  so  firmly  lodged  in  the  jurisprudence  of  England  and  Amer- 
ica is  unnecessary,  even  if  it  had  not  been  heretofore  recog- 
nized by  this  court.  It  is,  however,  as  firmly  established  here 
as  in  the  other  states  of  the  Union:  Williams  v.  Williams,  5 
Ohio,  444;  Neilson  v.  Fry,  16  Ohio  St.  552,  91  Am.  Dec.  110; 
Oamp  V.  Bostwick,  20  Ohio  St.  337,  5  Am.  Eep.  669;  Oldham 
V.  Broom,  28  Ohio  St.  41. 

The  rule  that  the  period  of  limitation  fixed  for  beginning 
an  action  of  this  kind  is  the  same  that  **^  applies  generally 
to  other  actions  upon  implied  and  unwritten  contracts,  is  also 
generally  recognized:  Bayless  on  Sureties  and  Guarantors,  335; 
Sherrod  v.  Woodard,  4  Dev.  360,  25  Am.  Dec.  714;  Thayer  v. 
Daniels,  110  Mass.  345,  This  rule  prevails  in  this  state,  and 
the  period  as  fixed  by  statute  above  cited  in  six  years:  Neilson 
V.  Fry,  16  Ohio  St.  553,  91  Am.  Dec.  110.  Plaintiff  in  error, 
however,  through  his  counsel,  contends  that  he  is  not  com- 
pelled to  resort  alone  to  an  action  as  an  implied  promise,  but 
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may  maintain  an  action  on  the  recital  in  the  deed,  and  that 
the  present  action  is  so  founded.  This  contention  must  be 
made  good  in  order  to  avoid  the  bar  of  the  six  years'  statute, 
which  it  is  seen  would  otherwise  apply. 

The  obligation  of  Mrs.  Dixon,  the  principal  in  this  case,  was 
in  writing;  that  is,  it  was  embodied  in  the  form  of  a  recitation 
in  the  deed  made  to  her  for  the  premises  on  which  the  debts 
were  secured  by  mortgage  liens.  The  deed  had  not  been  re- 
corded and  was  not  produced  at  the  trial,  but,  as  near  as  can 
be  ascertained  from  parol  evidence  of  its  contents,  the  recita- 
tion was  substantially  as  follows:  "The  premises  are  subject  to 

mortgages  and  notes  to  the  amount  of  $ with  interest 

....  which  the  grantee  assumes  to  pay.**  Pay  to  whom? 
To  the  creditors,  or  the  persons  who  held  the  notes  and  the 
mortgages.  It  was  not  a  promise  to  pay  anything  to  the  plain- 
tiff in  error.  Doubtless,  he  might  have  taken  from  her  a 
written  undertaking  to  himself  binding  her  to  pay  the  creditors 
the  debts  involved,  with  a  stipulation  therein  that  if  she  did 
not,  and  he  was  compelled  on  that  account  to  pay  them,  that 
she  would  repay  him  the  amount  thus  paid.  That,  of  course, 
would  fix  on  her  a  written  obligation  to  indemnify  *^  him 
which  we  may  concede  would  not  be  barred  until  fifteen  years 
after  it  had  accrued,  as  provided  by  section  4980  of  the  Ee- 
vised  Statutes,  before  quoted.  This,  however,  he  did  not  do, 
and  must,  therefore,  rely  on  the  recitation  in  the  deed.  This 
recitation,  as  already  stated,  contained  no  promise  to  pay  any- 
thing to  the  plaintiff  in  error.  It  was  a  promise  to  pay  a  debt 
to  the  creditors.  It  inured  to  each  of  them  severally,  and 
each  could  have  maintained  for  the  recovery  of  his  claim  a 
separate  action  against  Mrs.  Dixon  on  the  promise:  Brewer  ▼. 
MauTer,  38  Ohio  St.  543,  43  Am.  Rep.  436;  Emmitt  v.  Brophy, 
42  Ohio  St.  82;  Thompson  v.  Thompson,  4  Ohio  St.  333. 

But  examine  the  promise  in  any  way  one  may  choose,  and 
no  promise  to  the  plaintiff  in  error  will  be  found.  True,  the 
relation  of  principal  and  surety  was  established  between  the 
plaintiff  and  the  defendant  from  the  time  she  assumed  the  pay- 
ment of  debts  involved  in  the  case.  Her  duty  or  obligation 
to  indemnify  him,  in  case  he  afterward  paid  the  debts,  arose 
at  the  moment  the  relation  was  established.  It  sprang  from 
the  assumption,  for  a  valuable  consideration,  of  those  debts. 
It  is  a  consequence  that  attaches  to  the  relation  of  principal 
and  surety  in  every  instance,  however  that  relation  may  have 
been  created:  24  Am.  &  Eng.  Ency.  of  Law,  774,  775;  Bice  t. 
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SoTithgate,  16  Gray,  142;  Choteau  v.  Jones,  11  HI.  300,  50  Am. 
Dec.  460;  Barney  v.  Grover,  28  Vt.  391;  Martin  v.  Ellerbe,  70 
Ala.  327;  Ward  v.  Henry,  5  Conn.  596,  13  Am.  Dec.  119. 

The  authorities  say  that,  under  certain  conditions,  and  at 
■any  time  after  the  relation  is  established  and  the  debt  has  be- 
come due,  the  plaintiff  in  error  could  have  maintained  in  equity 
an  action  to  compel  her  to  pay  these  debts,  and  thus  relieve 
*^^  him  from  liability  on  their  account:  24  Am.  &  Eng.  Ency. 
•of  Law,  789,  and  note  1.  This  also  is  an  incident  that  neces- 
•sarily  attaches  to  the  relation,  and  the  right  of  the  plaintiff 
in  error  in  this  respect  does  not  differ  from  what  it  would  have 
been  had  he  signed  a  promissory  note  or  a  bond  as  the  surety 
■of  Mrs.  Dixon.  In  such  cases,  as  well  as  in  the  present  case, 
the  promise  runs  to  the  creditor,  and  in  all  three  cases  the  re- 
lation of  principal  and  surety  arose  when  the  promise  to  the 
■creditors  was  made,  and  the  obligation  of  the  principal  to  in- 
demnify the  surety,  if  he  afterward  paid  the  debt,  came  into 
■existence  at  the  same  instant.  The  circumstances  that  the 
promise  was  embodied  in  a  deed  is  not  material.  It  would 
have  been  equally  binding  on  Mrs.  Dixon,  equally  beneficial  to 
the  creditors,  and  equally  potent  to  create  between  her  and  the 
plaintiff  in  error  the  relation  of  principal  and  surety  if  it  had 
been  accomplished  by  a  separate  instrument  executed  by  Mrs. 
Dixon  to  the  creditors  in  which  the  name  of  Mr.  Poe  did  not 
appear.  Mrs.  Dixon  did  not  sign  the  deed.  It  was  a  deed 
poll,  executed  by  the  grantors  only,  and  the  recitation  involved 
here  was  binding  on  her  only  because  she  accepted  and  held 
under  the  deed  that  contained  it.  True,  Mr.  Poe  had  a  deep 
interest  in  her  fulfilling  the  promise,  but  it  was  no  greater  and 
no  different  from  what  that  interest  would  have  been  if  the 
promise  had  been  embodied  in  a  bond,  note,  or  other  writing 
which  bound  her  directly  to  those  creditors. 

Whatever  other  rights  may  have  accrued  to  the  plaintiff  in 
-error  on  account  of  the  transaction,  or  to  whatever  stage  of 
-such  transaction  his  right  to  ultimate  indemnity  in  ease  he 
paid  the  debt,  had  ^^^  its  origin,  it  is  obvious  that  his  right 
to  call  upon  Mrs.  Dixon  to  refund  what  he  had  paid  in  her 
behalf  did  not  accrue  to  him  until  he  had  paid  the  debt  or 
some  part  of  it,  which,  as  between  themselves,  she  ought  to 
have  paid.  Such  payment  is  a  prerequisite  to  his  right  to  be 
reimbursed.  Before  he  made  it,  he  could  not  have  main- 
tained an  action  for  reimbursement.  As  soon  as  it  waa  made, 
his  right  of  action  was  complete. 
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"We  are,  therefore,  constrained  to  hold  that  the  cause  of  ac- 
tion being  for  reimbursement,  and  arising  out  of  the  implied 
contract  to  indemnify  that  inheres  in  or  attaches  to  the  rela- 
tion of  principal  and  surety  accrued  when  the  payments  were 
made,  and  in  six  years  thereafter  was  barred  by  section  4981 
of  the  Revised  Statutes. 

Judgment  aflfinned. 


VENDOR  AND  PURCHASER— ASSUMPTION  OF  MORT- 
GAGE—GRANTEE AS  PRINCIPAL.— A  grantee  who  covenants 
with  the  grantor  to  pay  off  a  mortg^age  on  the  premises  becomes,  in 
equity,  the  principal  debtor  with  respect  to  the  mortgage  debt:  Note 
to  Enos  V.  Sanger,  65  Am.  St  Rep.  40;  Klapworth  v.  Dressier,  2 
Beasl.  62,  78  Am.  Dec.  69,  and  monographic  note  thereto  treating 
the  entire  question  of  the  assumption  of  a  mortgage  by  a  grantee 
and  the  rights  and  liabilities  of  the  parties  arising  therefrom. 
See  the  extended  note  to  Fiske  v.  Tolman,  26  Am.  Rep.  660. 

SURETYSHIP— REMEDY  OP  SURETY.— A  surety  who  haa 
paid  a  note  or  other  security  for  his  principal  cannot  sue  upon  it 
directly  In  an  action  at  law.  His  remedy  is  upon  the  Implied  con- 
tract of  indemnity:  Zuelllg  v.  Hemerlle,  60  Ohio  St  27,  71  Am.  St 
Rep.  707. 

VENDOR  AND  PURCHASER- ASSUMPTION  OP  MORT- 
GAGE.—RIGHT  OF  MORTGAGEE  to  sue  a  grantee  upon  a  prom- 
ise to  pay  the  mortgage  debt:  Monographic  notes  to  Baxter  v. 
Camp,  ante,  p.  169;  Klapworth  v.  Dressier,  78  Am.  Dec.  73-78.  That 
a  mortgagee  has  no  right  of  action  against  the  grantee,  see  Meech 
V.  Ensign,  49  Conn.  191,  44  Am.  Rep.  225,  and  note.  Contra,  Dean 
▼.  Walker.  107  111.  540.  47  Am.  Rep.  467. 

VENDOR  AND  PURCHASER— ASSUMPTION  OP  MORT- 
GAGE-GRANTOR'S REMEDY  AGAINST  GRANTEE.— An  agree- 
ment by  a  vendee  that  he  will  pay  a  mortgage  existing  on  the  land 
purchased  Is  binding,  if  such  mortgage  forms  a  part  of  the  price  of 
the  land;  and,  if  the  vendor  subsequently  pays  the  same,  by  virtue 
of  his  personal  liability,  assumpsit  for  money  had  and  received 
lies:  Kearney  v.  Tanner,  17  Serg.  &  R.  94.  17  Am.  Dec.  648;  Rice  v. 
-Sanders,  152  Mass.  108.  23  Am.  St  Rep.  804.  That  the  grantor  may 
«ue  the  grantee  before  he  has  paid  the  debt,  eee  Funuui  t.  Durgin, 
119  Mass.  500,  20  Am.  Rep.  341. 
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Ex    PARTE   Jennings. 

160  Ohio  State,  319] 

DEPOSITIONS— REFUSAL  TO  TESTIFY— CONTEMPT— 
HABEAS  CORPUS.— A  witness  is  entitled  to  be  discharged  on 
habeas  corpus  when  he  has  been  committed  for  contempt  by  a 
notary  public  or  other  officer  for  refusing  to  testify  to  facts  for  the 
purposes  of  a  deposition  that  are  incompetent  and  inadmissible  in 
evidence,  and  detrimental  to  his  business. 

Malcom  Jennings  was  committed  for  contempt,  before  a  no- 
tary public,  in  the  matter  of  a  deposition  while  he  was  a  wit- 
ness, in  refusing  to  furnish  a  list  of  papers,  circulating  in  Ohio, 
with  which  he  had  contracts  to  print  and  furnish  advertise- 
ments, and  reading  notices  not  to  appear  as  advertisements, 
with  the  Buckeye  Pipe  Line  Company.  The  witness  refused, 
upon  the  ground  that  the  facts  sought  were  not  pertinent  to  the 
case  in  which  the  deposition  was  taken,  and  that  the  disclosure 
would  be  detrimental  to  his  business.  He  petitioned  to  be  dis- 
charged from  custody  by  writ  of  habeas  corpus. 

V.  P.  Kline  and  L.  T.  Neal,  for  the  petitioner. 

F.  S.  Monnett,  attorney  general,  E.  B.  Kinkead  and  S.  W. 
Bennett,  for  the  relator. 

*^®  SHAUCK,  J.  Authority  to  punish,  as  for  a  contempt, 
a  witness  who  refuses  to  answer  "when  lawfully  ordered"  is  con- 
ferred upon  notaries  public  by  sections  5252  and  5254  of  the 
Revised  Statutes:  De  Camp  v.  Archibald,  50  Ohio  St.  618,  40 
Am.  St.  Rep.  692.  The  denial  here  is  not  of  the  power  of  the 
officer,  but  of  the  lawfulness  of  the  occasion  for  its  exercise. 
The  taking  of  testimony  by  depositions  is  authorized  with  much 
detail  in  the  provisions  of  our  statutes  relating  to  civil  pro- 
cedure. The  general  provision  is,  that  "the  testimony  of  wit- 
nesses may  be  taken"  in  this  mode.  The  purpose  is  to  present 
to  the  court  upon  the  trial  of  issues  of  fact  the  testimony  of 
witnesses  unavoidably  absent  as  though  they  were  present,  and 
the  power  to  punish  those  who  refuse  to  appear  or  to  testify  is 
conferred  to  effectuate  that  purpose.  The  language  of  the  sec- 
tion conferring  authority  upon  the  officer  to  punish  a  witness 
for  refusing  to  answer  "when  lawfully  ordered"  implies  that 
punishment  cannot  be  imposed  for  every  refusal. 

It  is  familiar  that  an  objection  to  the  competency  of  the 
evidence  to  be  elicited,  when  interposed  by  ^^®  a  party  to  the 
action  in  which  the  deposition  is  taken,  cannot  be  either  sus- 
tained or  overruled  by  the  officer.    In  such  case,  the  question 
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of  competency  is  for  the  court.  But  it  seems  quite  consistent 
with  the  purpose  for  which  depositions  are  taken  that  a  wit- 
ness may  refuse  to  make  disclosures  which  would  operate  to  his 
personal  prejudice  without  aiding  the  court  in  determining  the 
rights  of  the  parties,  by  reflecting  either  upon  the  issues  in  the 
case  or  upon  the  credibility  of  the  witness.  Accordingly,  the 
settled  law  upon  the  subject  is  as  stated  in  Church  on  Habeas 
Corpus,  section  319:  **The  law  has  not  invested  such  officers 
[notaries  public]  with  arbitrary  and  omnipotent  power  to  com- 
pel a  witness  to  answer  all  questions,  however  incompetent, 
irrelevant,  immaterial,  or  inadmissible.  A  refusal  to  answer 
such  questions  is  not  necessarily  a  contempt.  To  have  power 
to  commit  for  contempt,  the  notary  must  exercise  his  functions 
substantially  in  the  manner  and  under  the  circumstances  pre- 
scribed and  contemplated  by  law.  It  has,  therefore,  been  held 
that  a  witness  will  be  discharged  on  habeas  corpus  where  he 
has  been  committed  for  contempt  by  a  notary  public  for  failing^ 
or  refusing  to  produce  papers  and  testimony  that  are  incom- 
petent and  inadmissible":  Proffatt  on  Notaries,  sec.  31;  In  re 
Beardsley,  37  Kan.  666;  Ex  parte  Krieger,  7  Mo.  App.  637. 

The  conclusions  stated  must  be  sound,  unless  the  officer 
taking  a  deposition  is  released  from  limitations  which  the  law 
imposes  upon  the  authority  of  the  judge  before  whom  it  is  to 
be  read,  since  a  witness  examined  in  court  is  not  guilty  of 
contempt  in  refusing  to  answer  an  incompetent  question:  Ex 
parte  Zeehandelaar,  71  Cal.  238;  People  »»»  v.  Kelly,  24  N.  Y. 
74.  In  De  Camp  v.  Archibald,  50  Ohio  St.  618,  40  Am.  St. 
Bep.  692,  so  confidently  relied  upon  to  justify  this  imprison- 
ment, it  was  clearly  pointed  out  in  the  opinion  that  the  ques- 
tion which  the  witness  refused  to  answer  was  competent. 
Indeed,  it  does  not  seem  to  have  been  finally  determined  in 
any  case  that  the  personal  liberty  of  the  citizen  is  of  so  little 
importance  that  it  should  yield  to  a  desire  to  gather  food  for 
idle  gossip. 

Are  the  facts  which  the  witness  refused  to  furnish  relevant 
to  the  issues  in  the  case  in  which  the  deposition  is  to  be  read? 
Is  there  reason  to  suppose  that  our  minds  so  operate  that,  in 
determining  whether  the  pipe  line  company  has  entered  into 
an  unlawful  compact  with  other  corporations  to  extort  unrea- 
sonable prices  for  the  products  of  petroleum,  we  can  be  aided 
to  a  conclusion  by  knowing  whether  this  witness  has  entered 
into  more  or  fewer  contracts  of  the  character  indicated,  <xc  bj 
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having  the  names  of  the  papers  which  have  entered  into  such 
contract  relations  with  him?  If  we  should  attend  to  all  that 
might  be  said  in  criticism  of  journalism  which  publishes  ad- 
vertising matter  without  distinguishing  marks,  or  of  the  repre- 
hensible practice  of  creating  public  sentiment,  by  either  party, 
for  its  supposed  influence  in  the  judicial  determination  of 
causes,  we  should  be  no  nearer  to  a  conclusion  upon  the  issue 
of  fact.  That  can  be  reached  only  by  a  consideration  of  evi- 
dence tending  to  establish  or  refute  the  allegations  of  the  state. 

With  respect  to  the  suggestion  of  the  attorney  general,  that 
the  evidence  would  tend  to  show  that  there  has  been  a  con- 
tempt of  this  court,  it  seems  to  be  sufficient  to  say  that  the 
•court  should,  and  will,  take  the  responsibility  of  instituting 
«uch  *^*  inquiries  as  it  m,ay  deem  necessary  to  the  preserva- 
tion of  its  dignity  and  the  orderly  character  of  its  proceedings. 
There  can  be  no  issue  of  that  character  until  it  is  ordered  by  the 
■court. 

We  do  not  suppose  that  any  interest  which  the  witness  may 
have  in  concealing  the  facts  which  the  question  propounded 
was  designed  to  elicit  would  excuse  him  from  answering,  if 
the  facts  were  relevant  to  the  issues  in  the  case  on  trial;  nor 
that  the  sincerity  of  his  belief  that  the  facts  are  irrelevant 
would  shield  him  from  imprisonment  if  the  court  should  be  of 
the  opinion  that  they  are  relevant.  If  he  refuses  to  answer 
Tipon  the  ground  that  the  answer  is  incompetent,  he  does  so  at 
his  own  peril.  It  seems,  however,  entirely  clear  that  in  this  case 
the  opinion  of  the  witness  as  to  the  irrelevancy  of  the  question 
is  correct. 

Petitioner  discharged. 


NOTARIES— POWER  TO  PUNISH  FOR  CONTEMPT.— A  no- 
tary public  may  be  authorized  to  punish  a  witness  for  contempt  in 
refusing  to  answer  a  material  question  on  the  taking  of  a  deposi- 
tion.- De  Camp  v.  Archibald.  50  Ohio  St.  618,  40  Am.  St.  Rep.  692, 
and  note.  A  witness  is  guilty  of  contempt  In  refusing  to  answer  a 
■question,  if  it  does  not  involve  any  question  of  privilege  on  his  part, 
and  the  notary  determines  it  to  be  competent:  De  Camp  v.  Arohi- 
t)ald,  50  Ohio  St.  618,  40  Am.  St.  Rep.  692.  That  notaries  cannot  be 
^ven  the  power  to  punish  for  contempt,  see  In  re  Huron,  58  Kan. 
152,  62  Am.  St  Bep.  614,  and  note. 
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Stuts  V.  Stray  EB. 

[60  Ohio  Statk,  38  i.] 
SURETYSHIP  —  DISCHARGE  —  INDEPENDENT  CON- 
TRACT. — A  surety  Is  not  discharged  by  an  independent  contract 
between  the  principal  parties,  although  it  may  be  contemporaneous 
with,  and  relate  to,  the  same  sul)ject  as  the  sureties'  contract,  with- 
out varying  the  terms  thereof.  To  discharge  the  surety  such  varia- 
tion must  be  in  the  terms  of  the  contract  by  which  the  surety  is 
bound. 

West  &  West,  for  the  plaintiff  in  error. 

Howenstine  &  Huaton  and  A.  J.  Miller,  for  the  defendant  in 
error. 

»*''  SHAUCK,  J.  The  judgment  recovered  by  the  plaintiff 
at  the  October  term,  1895,  of  the  common  pleas  court  should 
have  been  affirmed  by  the  circuit  court,  unless  the  facts  alleged 
in  the  second  defense  are  sufficient  in  law  to  defeat  a  recovery. 
Whether  they  are  sufficient  or  not  was,  and  continues  to  be, 
the  only  question  of  substance  in  the  case.  Those  facts,  briefly 
stated,  are  that  the  notes  described  in  the  petition  were  exe- 
cuted by  the  principal  and  his  sureties  in  consideration  of  the 
purchase  of  chattels  sold  by  the  payee  to  the  principal;  that 
by  their  terms  they  were  to  bear  but  six  per  cent  interest 
after  their  maturity,  instead  of  eight  per  cent  as  required  by 
the  contract  of  sale,  and  that  at  the  time  of  the  delivery  of 
the  notes  the  principal,  in  response  to  the  demands  of  the  payee, 
executed  his  individual  separate  obligation  in  writing  to  pay 
the  higher  rate  agreed  upon  after  maturity,  and  that  this  was 
done  without  the  knowledge  of  the  surety.  In  support  of  the 
judgment  of  the  circuit  court,  it  is  said  that  the  two  instru- 
ments, being  contemporaneous  and  having  relation  to  the  same 
contract  of  sale,  are  to  be  construed  together,  and,  being  so 
construed,  there  appears  to  be  a  change  in  the  contract.  Al- 
though these  contracts  are  contemporaneous,  they  are  not  be- 
tween the  same  parties.  By  the  second  instrument,  the  prin- 
cipal debtor  assumed  an  independent  obligation  to  pay  the  in- 
terest required  by  the  original  contract  of  sale  and  not  embraced 
in  the  terms  of  the  note  executed  by  the  principal  and  sure- 
ties, without  in  any  manner  ^®®  attempting  to  effect  a  change 
in  the  contract  to  which  the  sureties  were  parties.  The  gen- 
eral rule  upon  the  subject  as  stated  in  Brandt  on  Suretyship, 
section  378,  is  familiar  and  accurate:  "Any  agreement  between 
the  creditor  and  principal  which  varies  essentially  the  terms 
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of  the  contract  hy  which  the  surety  is  bound  without  the  con- 
sent of  the  surety  will  release  him  from  responsibility."  The 
condition  that  to  discharge  the  surety  the  variation  must  be 
in  "the  terms  of  the  contract  by  which  the  surety  is  bound" 
is  indispensable. 

The  judgment  of  the  circuit  court  at  its  February  term,  1896, 
is  reversed,  and  that  of  the  common  pleas  court  at  its  October 
term,  1895,  is  affirmed. 


SURETYSHIP— DISCHARGE— NEW  AGREEMENT.— If  a  new 
contract  between  the  principal  parties  adds  no  new  terms  to  the 
original  contract,  and  it  is  in  no  respect  modified,  and  the  last 
undertalving  in  no  way  increases  the  difficulty  or  expense,  or  tends 
to  delay  the  work  embraced  in  the  first  contract,  the  surety  is  not 
released:  Note  to  First  Nat.  Bank  v.  Gerke,  6  Am.  St.  Ren.  460; 
note  to  Scott  v.  Fisher,  28  Am.  St.  Rep.  691;  Phoenix  Brewing  Co. 
V.  Rumbarger,  ISl  Pa.  St.  251,  59  Am.  St.  Rep.  647;  see  the  ex- 
tended note  to  Fassnacht  v.  Erasing  Gagen  Co.,  63  Am.  St.  Rep. 
827,  on  what  matters  existing  at  or  prior  to  entering  Into  a  con- 
tract of  surety  or  guaranty  will  discharge  the  surety  or  grantor. 


Gladwell  v.  Holoomb. 

[60  Ohio  Statk,  427.] 

LANDLORD  AND  TENANT— TENANCY  FROM  YEAR  TO 
TEAR. — ^NOTICE  TO  QUIT  is  not  necessary  to  terminate  a  ten- 
ancy from  year  to  year  arising  from  the  tenant  holding  over  after 
the  expiration  of  his  term. 

LANDLORD  AND  TENANT— TENANCY  FROM  YEAR  TO 
YEAR— HOLDING  OVER.— A  tenant  for  a  year  holding  over  with 
the  assent  of  his  landlord  after  the  expiration  of  the  lease  becomes 
a  tenant  from  year  to  year,  upon  the  terms,  and  subject  to  the  con- 
ditions, of  the  original  lease. 

LANDLORD  AND  TENANT— TENANCY  FROM  YEAR  TO 
YEAR— ELECTION  OF  LANDLORD— NOTICE  TO  QUIT.— If  a 
tenant  for  a  year  holds  over  after  the  expiration  of  his  term,  the 
landlord  may  elect  to  treat  him  as  a  tenant  for  another  year,  or  as 
a  trespasser,  and,  in  the  latter  case,  may  maintain  ejectment 
against  him  without  notice  of  his  intention  not  to  prolong  the  ten- 
ancy or  he  may  maintain  an  action  of  forcible  detainer,  without 
notice  to  the  tenant  to  quit  the  premises,  except  the  statutory  writ- 
ten notice  of  three  days  required  by  statute. 

LANDLORD  AND  TENANT— PAROL  AGREEMENT  FOR 
LEASE— STATUTE  OF  FRAUDS.— A  parol  agreement  for  a  lease 
to  begin  at  a  future  date  to  a  person  ah-eady  in  possession  as  a  ten- 
ant, is  within  the  statute  of  frauds. 

A.  "W.  Eckert,  for  the  plaintiff  in  error. 
Smith  &  Beckwith  and  W.  Q.  Denman,  for  the  deftndants  in 
error. 
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*»*  WILLIAMS,  J.  On  the  fifteenth  day  of  December, 
1889,*  Horace  Holcomb,  then  the  owner  of  a  storeroom  on  Mon- 
roe street,  in  the  city  of  Toledo,  executed  a  lease  of  the  same  to 
Thomas  J.  Gladwell  for  the  term  of  one  year  commencing  on 
the  first  '*^^  day  of  January,  1890;  the  lessee  agreeing  to  pay 
as  the  rent  therefor  the  sum  of  three  hundred  and  sixty  dollars, 
in  monthly  installments  of  thirty  dollars  each  on  the  first  day 
of  each  month  during  the  term,  and  further  agreeing  to  sur- 
render possession  of  the  premises  at  the  end  of  the  term  to  the 
lessor,  his  heirs  or  assigns.  The  lessee  occupied  the  premises 
and  paid  the  rent  according  to  the  lease  during  the  term,  and 
continued  to  hold  over  and  pay  rent  at  the  same  rate  from 
year  to  year  thereafter,  until  and  including  the  year  1896.  On 
the  thirty-first  day  of  August,  1896,  the  lessor  having  then  died 
intestate,  his  heirs,  to  whom  the  estate  descended,  served  the 
tenant  with  a  written  notice  to  yield  possession  to  them  on  the 
first  day  of  January  following.  The  tenant,  having  failed  to 
comply  with  that  notice,  and  with  the  further  notice,  required 
by  the  statute,  to  leave  the  premises  within  three  days,  which 
was  served  on  him  on  the  second  day  of  January,  1897,  the 
heirs  of  Holcomb  brought  their  action  of  forcible  detention 
against  him,  before  a  justice  of  the  peace  of  Lucas  county. 
That  action  was  defended  on  the  grounds:  1.  That  the  ten- 
ancy having  become  one  from  year  to  year,  after  the  expiration 
of  the  lease,  could  not  be  determined  by  the  complainants  with- 
out a  notice  to  that  effect  given  six  months  previous  to  the  end 
of  the  year;  and  2.  That  the  tenant,  during  his  occupancy,  had 
a  verbal  contract  with  the  lessor  for  a  further  lease  of  the  prem- 
ises for  the  period  of  ten  years.  The  justice  instructed  the 
jury  that  six  months*  notice  was  not  necessary  to  the  deter- 
mination of  the  defendant's  tenancy,  and,  that  the  verbal  agree- 
ment, if  one  was  made,  was  invalid.  A  verdict  was  returned 
against  the  defendant  on  which  judgment  of  restitution  was 
***  rendered  in  favor  of  the  complainants.  The  defendant, 
claiming  there  was  error  in  the  instructions  of  the  justice  to 
the  jury,  sought  to  have  the  judgment  reversed;  but  it  was  af- 
firmed in  the  court  of  common  pleas,  whose  judgment  was 
affirmed  by  the  circuit  court;  and  the  two  questions  arising 
upon  the  charge  are  presented  for  decision  by  this  court. 

That  Gladwell's  occupancy  of  the  premises  by  holding  over 
with  the  assent  of  his  landlord  after  the  expiration  of  the  lease 
became  a  tenancy  from  year  to  year  upon  the  terras  and  sub- 
ject to  the  conditions  of  that  lease  is  settled  by  the  recent  case 


726  Gladwell  v.  Holcomb.  [Ohio, 

of  Baltimore  etc.  E.  R.  Co.  v.  West,  57  Ohio  St.  161.  But  what 
notice,  if  any,  is  requisite  to  the  termination  of  a  t-enarftjy  of 
that  nature  by  either  party  without  the  consent  of  the  other,  has 
not,  as  far  as  we  have  been  able  to  discover,  been  considered  in 
any  reported  decision  of  this  court. 

It  is  not  doubted  that  when  the  time  of  the  termination  of  a 
tenancy  is  definitely  fixed,  the  landlord,  upon  the  expiration  of 
that  time,  may  maintain  an  action  for  possession  without  any 
notice  to  quit  except  the  three  days'  notice  required  by  the 
statute;  nor,  generally,  that  upon  the  termination  of  a  farm- 
ing lease  of  uncertain  duration,  otherwise  than  for  his  own 
default,  the  tenant  is  entitled  to  emblements.  Leases  of  this 
latter  class,  though  strictly  creating  tenancies  at  will,  were 
early  construed  by  the  English  courts  into  tenancies  from 
year  to  year,  when  a  periodical  rent  was  paid;  and  out  of 
them  and  of  leases  that  by  their  terms  were  to  continue  from 
year  to  year,  grew  the  common-law  rule  requiring  notice  from 
the  party  desiring  to  bring  the  tenancy  to  '*^**  an  end.  That 
rule  rests  upon  the  presumed  intention  of  the  parties  that  such 
tenancy  should  be  prolonged  for  an  indefinite  number  of  years, 
and  that,  so  being  of  uncertain  duration,  either  party  should 
have  reasonable  notice,  before  the  expiration  of  any  year,  of  the 
other's  intention  to  end  it.  In  agricultural  tenancies,  the 
notice  was  fixed  at  six  months,  in  order  that  the  tenant  might 
be  enabled  to  reap,  before  he  should  be  dispossessed,  the  crops 
which  he  had  sown;  though  Mr.  Justice  Wilmot,  in  Timmons  v. 
lEowlinson,  3  Burr.  1693,  1609,  is  authority  for  the  statement 
that  the  notice  required  "varied  according  to  the  custom  of  dif- 
ferent counties."  The  rule  was  afterward  extended,  without 
apparent  reason,  to  like  tenancies  of  tenements,  and  of  other 
property  not  used  for  agricultural  purposes.  It  has,  in  this 
enlarged  application,  varying  as  to  the  length  of  the  notice  re- 
quired, been  adopted  in  some  of  the  states  by  statute,  and  in 
others  by  adjudication  of  their  courts;  but  has  not  hitherto 
obtained  in  this  state,  where  the  doctrine  of  emblements  in 
cases  of  farming  tenancies  of  indefinite  duration  has  been  ad- 
hered to.  A  distinction  has  been  made  between  those  tenancies 
from  year  to  year  from  which,  as  has  been  seen,  the  rule  re- 
quiring notice  to  quit  had  its  origin,  and  those  arising  from 
a  holding  over  by  the  tenant  after  the  expiration  of  a  lease 
for  a  specified  term.  In  each  year  of  occupancy  under  the 
former,  there  is,  it  is  said,  a  growing  interest  in  the  ensuing 
year  springing  out  of  the  original  contract;  while  in  the  latter 
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case,  a  new  contract  arises  each  year  of  the  holding  over,  by 
implication  from  the  conduct  of  the  parties.  This  distinction 
is  pointed  out  in  the  opinion  of  Chief  Justice  Marshall,  ini 
Alexander  v.  Harris,  4  Cranch,  ***  299,  302,  in  showing  that, 
a  plea  of  a  demise  for  three  years  is  not  supported  by  proof  of 
a  lease  for  one  year  and  a  holding  over  for  two  years  thereafter. 
It  is  there  said:  "The  lease  stated  in  the  avowry  is  obviongly  a 
different  lease  from  that  which  was  given  in  evidence.  A  lease- 
for  three  years  is  not  a  lease  for  one  year.  But  it  is  contended 
that  a  subsequent  possession,  without  any  new  express  agree- 
ment amounts  to  an  extension  of  the  original  lease,  and  for  this^ 
Bacon's  Abridgment,  and  a  dictum  of  Judge  BuUer,  in  the  case 
of  Birch  v.  Wright,  1  Term  Rep.  378,  have  been  cited.  But 
those  cases  do  not  prove  the  point  they  were  supposed  to  es- 
tablish. In  the  cases,  the  original  terms  of  the  lease  admit  of 
the  extension  which  was  afterward  made  by  consent  of  parties. 
The  lease  was  made  for  one  year,  and  afterward  from  year  to 
year,  as  long  as  both  parties  should  please.  The  principle  of 
continuance  is  introduced  into  the  original  contract,  and  the 
occupation  for  three  years  is  evidence  that  the  circumstance 
had  occurred,  by  force  of  which  the  contract  should  be  a  lease 
for  three  years.  But  in  this  case  the  original  contract  contain* 
no  principle  of  continuance.  It  is  for  a  limited  time,  and  can 
only  be  extended  by  a  new  contract,  either  express  or  implied.'* 
A  similar  view  of  the  contract  arising  each  year  that  the  tenant 
holds  over  beyond  the  term  of  his  lease,  was  expressed  by  this 
court  in  Baltimore  etc.  R.  R.  Co.  v.  West,  57  Ohio  St.  161,  168, 
where,  as  showing  that  such  a  contract  does  not  fall  within  the 
statute  of  frauds,  it  is  said:  '*The  tenant,  by  holding  over,  i» 
regarded  as  consenting  or  proposing  to  enter  upon  a  new  term 
for  another  year  at  the  same  rent  and  upon  the  conditions  of  the 
prior  occupancy,  and  the  landlord's  acceptance  of  the  proposed 
***  tenancy  is  presumed  from  his  receiving  the  rent,  or  other 
acquiescence.  The  agreement  arises  by  implication  of  law  from 
the  conduct  of  the  parties  after  the  expiration  of  the  former 
tenancy;  and,  in  this  respect,  is  essentially  different  from  those 
agreements  made  by  parties  while  in  possession  under  an  exist- 
ing lease,  for  a  new  lease  to  commence  in  the  future;  as  was  the 
case  of  Armstrong  v.  Kattenhorn,  11  Ohio,  265,  and  Crawford 
T.  Wick,  18  Ohio  St.  190,  98  Am.  Dec.  108.  Here  the  new 
agreement  grows  out  of,  and  is  founded  upon,  the  possession 
evidenced  by  the  holding  over,  and  is  therefore  referable  to  it, 
rather  than  to  the  possession  under  the  prior  agreement  which 
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had  expired.  The  holding  over  is  equivalent  to  a  new  entry." 
As  the  assent  of  both  parties  is  necessary  to  the  creation  of 
this  new  contract  at  the  beginning  of  each  year,  it  is  obvious 
that  if  the  tenant  chooses  not  to  hold  over,  and  vacates  the 
premises  at  the  end  of  any  year,  the  tenancy  ceases  without 
liability  for  rent  for  the  ensuing  year,  though  no  notice  of  his 
intention  to  remove  be  given,  as  certainly  as  it  does  upon  the 
expiration  of  a  lease  expressly  made  for  a  specific  term.  So  it 
does,  though  he  hold  over,  unless  the  landlord  chooses  to  ac- 
cept him  as  a  tenant  for  another  year.  By  remaining  in  pos- 
session without  any  new  arrangement,  the  tenant  is  regarded 
as.  offering  to  take  the  premises  for  another  year  upon  the 
terms  of  his  tenancy  which  has  just  expired.  But  the  landlord 
is  not  bound  to  accept  the  offer;  and,  unless  he  does  so,  by  re- 
ceiving rent,  or  some  other  act  of  assent  or  acquiescence,  the 
tenancy  is  thus  terminated,  and  notice  of  his  intention  not  to 
renew  it  for  another  year  is  unnecessary.  The  holding  over 
after  the  end  "^"^  of  any  year,  without  the  landlord's  consent, 
is  equivalent  to  holding  over  after  the  expiration  of  a  lease  for 
a  specific  term.  And,  if  the  landlord  does  not  choose  to  ac- 
cept the  proffered  tenancy  for  another  year,  he  is  at  liberty  to 
treat  the  occupant  as  a  trespasser,  and  may  maintain  ejectment 
against  him,  without  previous  notice  of  his  intention  not  to 
prolong  the  tenancy.  This  result  necessarily  follows  from  the 
fact  that  the  tenancy  terminates  at  the  close  of  the  year,  un- 
less the  parties,  by  some  new  agreement,  express  or  implied,  ex- 
tend it  for  a  longer  period.  Some  of  the  authorities  on  this 
subject  are  referred  to  in  Baltimore  etc,  E.  E.  Co.  v.  West,  57 
Ohio  St.  161,  and  there  are  numerous  others.  It  is  not  readily 
seen  how,  otherwise,  such  a  tenancy  could  escape  the  statute  of 
frauds.  If  six  months,  or  any  number  of  months'  notice,  be- 
fore the  end  of  the  year  were  required  to  terminate  the  ten- 
ancy, then,  upon  the  failure  to  give  such  notice  a  new  implied 
agreement,  with  the  tenant  in  possession  under  a  former  one 
would  immediately  arise,  for  another  year  commencing  in  the 
future,  which  could  not  less  certainly  be  obnoxious  to  the  stat- 
ute than  an  express  parol  agreement  for  a  future  lease;  and  an 
agreement  of  that  kind  not  accompanied  with  actual  possession 
taken  under  it  has  been  repeatedly  held  invalid.  Our  statute 
authorizes  a  suit  in  forcible  detainer,  in  all  cases  without  ex- 
ception, against  tenants  who  hold  over  their  term;  and  no  no- 
tice is  necessary  before  the    commencement   of   the  suit,  ex- 
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ccpt  a  written  notice  to  leave  the  premises  within  three  days 
after  its  service.    Tliis  requirement  was  complied  with. 
Judgment  affirmed. 

LANDLORD  AND  TENANT— HOLDING  OVER— NOTICE  TO 
QUIT. — A  tenant  who  bolds  over  after  the  expiration  of  his  term 
becomes  a  tenant  by  sufferance,  and  is  not  entitled  to  notice  to  quit: 
Extended  note  to  Daniels  v.  Brown,  09  Am.  Dec.  509.  Tenants 
from  year  to  year  are  generally  entitled  to  notice  to  quit:  Mono- 
graphic note  to  Stedman  v.  Mcintosh,  42  Am.  Dec.  120. 

LANDLORD  AND  TENANT— TENANCY  FROM  YEAR  TO 
YEAR— HOLDING  OVER— ELECTION  OF  LANDLORD.— The 
general  rule  Is.  that  if  a  tenant  for  one  or  more  years  holds  over  at 
the  expiration  of  his  term,  the  landlord  may  treat  him  as  a  tres- 
passer or  as  a  tenant  for  another  year,  upon  the  terms  of  the  prior 
lease,  as  far  as  applicable.  The  option  to  regard  the  holding  as 
that  of  a  trespasser,  or  as  a  tenant  for  another  year,  is  with  the 
landlord,  and  not  with  the  tenant,  and  the  latter  holds  over  at  his 
perU:  Haynes  v.  Aldrich,  133  N.  Y.  287,  28  Am.  St.  Rep.  030,  and 
note;  Mason  v.  Wierengo,  113  Mich.  151,  07  Am.  St  Rep.  401. 

LANDLORD  AND  TENANT— HOLDING  OVER— TERMS.— 
A  tenant  from  year  to  year,  holding  over  without  any  new  stipula* 
tlons  between  the  parties.  Impliedly  holds  subject  to  all  the  cove- 
nants in  his  expired  contract  or  lease:  Vrooman  v.  McKaig,  4  Md. 
450,  59  Am.  Dec.  85;  Haynes  v.  Aldrich,  133  N.  Y.  287,  28  Am.  St 
Bep.  636. 
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MASTER  AND  SERVANT— MASTER'S  LIABILITY  FOR 
MALICIOUS  ACTS  OF  SERVANT.— A  master  is  liable  for  willful 
or  malicious,  as  well  as  for  negligent,  acts  of  his  servant,  done  in 
the  course  of  his  employment  and  within  the  scope  of  his  authority. 

MASTER  AND  SERVANT— SERVANT,  WHEN  IN  COURSE 
OF  EMPLOYMENT— QUESTION  FOR  JURY.— In  an  action  seek- 
ing to  hold  the  master  liable  for  an  act  of  his  servant,  which,  from 
its  nature,  is  within  his  employment,  the  question  is  whether  it  was 
In  fact  done  in  the  performance  of  his  service  to  his  master,  or  was 
done  wholly  for  the  purpose  of  injuring  the  plaintiff,  and  none 
other,  that  question  must  be  determined  by  the  jury. 

MASTER  AND  SERVANT— MOTIVE  FOR  ACT  OF  SERV- 
ANT, WHEN  QUESTION  FOR  JURY.— If.  In  an  action  seeking  to 
hold  a  master  liable  for  the  wrongful  act  of  his  servant,  performed 
In  the  course  of  his  employment,  the  evidence  is  such  that  diflferent 
minds  may  fairly  draw  different  conclusions  as  to  the  real  motive 
and  purpose  of  the  servant  in  committing  such  act,  the  question  of 
such  motive  must  be  determined  by  the  jury  under  proper  Instruc- 
tions, and  it  is  error,  in  such  case,  for  the  trial  court  to  direct  a 
verdict  for  the  defendant 

"W.  0.  Cochran,  for  the  plaintiff  in  error. 

W.  M.  Eames  and  W.  E.  Bundy,  for  the  defendant  in  error. 
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****  MINSHALL,  J.  In  the  original  suit,  the  plaintiff 
Bought  to  recover  of  the  defendant  damages  for  injuries  oc- 
casioned him  by  one  of  its  servants,  acting  in  the  capacity  of 
janitor,  the  averment  being  that  the  janitor  being  then  and 
there  engaged  in  the  performance  of  his  duties  as  such,  "as- 
saulted the  plaintiff,  and  violently,  wrongfully,  recklessly  and 
carelessly  caused  a  ladder  on  which  he  was  lawfully  engaged  at 
work  in  the  schoolroom  of  the  defendant,  to  be  overturned** 
whereby  he  was  violently  thrown  to  the  floor  and  seriously  in- 
jured. On  the  trial  to  a  jury,  at  the  close  of  the  plaintiff's 
***  evidence,  the  court,  on  motion  of  the  defendant,  instructed 
the  jury  to  render  a  verdict  for  the  defendant  which  was  done. 
A  motion  for  a  new  trial  was  overruled,  exception  taken,  and 
judgment  rendered  on  the  verdict.  A  bill  of  exceptions,  con- 
taining all  the  evidence,  was  also  taken  and  made  a  part  of 
the  record.  On  error  to  the  circuit  court  the  judgment  was  re- 
versed for  error  in  directing  a  verdict  for  the  defendant;  and 
the  question  is  now  presented  to  this  court,  whether  the  trial 
court  erred  in  directing  a  verdict  for  the  defendant  on  the  evi- 
dence produced  by  the  plaintiff. 

The  evidence  offered  tended  to  show  that  the  plaintiff  had 
been  called  by  the  company  for  the  purpose  of  repairing  en 
electrical  light  in  a  room  of  the  college,  and  was  so  engaged  at 
the  time  he  was  thrown  from  the  ladder  to  the  floor  by  the  act 
of  the  janitor  and  injured.  It  also  tended  to  show  that  the 
janitor  was,  at  the  time,  engaged  in  the  performance  of  his 
duties,  cleaning  up  the  room,  and  this  required  the  moving 
of  the  tables  from  one  part  of  the  room  to  another.  The  lad- 
der had  been  placed  on  one  of  these  tables,  so  that  the  light 
that  needed  repair  could  be  reached.  That  the  janitor,  being 
delayed  in  his  work  by  the  time  taken  to  repair  the  light,  be- 
came impatient,  and  demanded  the  plaintiff  to  get  down;  he 
was  told  that  it  would  only  take  a  few  minutes,  but  he  was  un- 
yielding, and  violently  shoved  the  table,  with  the  result  before 
stated. 

It  would  seem  that  there  cannot  be  much  doubt  that  the 
janitor  was  at  the  time  engaged  in  the  performance  of  his 
duties,  or,  at  least,  that  that  question  should  have  been  sub- 
mitted to  the  jury.  He  had,  for  the  time  being,  the  custody  of 
the  room,  ^^^  and  was  engaged  in  cleaning  it  up  and  putting  it 
in  order  for  use  that  evening,  which,  as  before  stated,  required 
the  moving  of  tables  from  one  part  of  the  room  to  another. 
There  was  some  evidence  that  tbe  janitor  had  an  ill-will  against 
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the  plaintiff,  and  availed  himself  of  this  opportiinity  to  injure 
him.  If  this  were  so,  and  the  act  was  done  with  no  other  pur- 
pose, it  was  a  clear  departure  from  his  employment,  and  the 
master  is  not  liable:  Little  Miami  R.  R.  Co.  v.  Wetmore,  19  Ohio 
St.  110,  2  Am.  Rep.  473.  Whether  the  act  was  done  with  this 
purpose  or  not  was  certainly  a  matter  for  the  jury  to  deter- 
mine, upon  a  consideration  of  all  the  evidence.  The  manner 
and  character  of  the  witnesses  testifying  in  this  regard,  might 
largely  influence  the  jury  in  arriving  at  a  conclusion  on  the 
subject. 

Notwithstanding  some  earlier  cases,  it  is,  we  think,  clearly 
settled  that  the  master  is  liable  for  the  willful,  or  even  mali- 
cious, as  well  as  negligent  acts  of  a  servant,  done  in  the  course 
of  his  emplojmaent  and  within  the  scope  of  his  authority:  Me- 
chem  on  Agency,  sees.  740,  741;  Smith  on  Master  and  Servant, 
151. 

Among  the  older  cases  on  the  subject  and  which  have  fre- 
quently been  followed,  are  McManus  v.  Crickett,  1  East,  106, 
where  it  was  held  that  the  master  was  not  liable  for  the  act 
of  his  servant  in  purposely  driving  his  chariot  against  the 
chaise  of  the  plaintiff,  the  master  not  being  present;  and 
Wright  V.  Wilcox,  19  Wend.  343,  32  Am.  Dec.  507,  where  it 
was  held  on  the  authority  of  the  previous  case,  that  a  father 
was  not  liable  for  the  willful  acts  of  his  son  in  running  over 
a  small  boy  while  driving  the  wagon  of  the  father,  the  latter 
not  being  present.  In  these  cases,  and  those  following  them  as 
precedents,  it  is  held  that  the  master  is  liable  only  for  the 
negligent  '**^  acts  of  his  servant  done  in  the  course  of  his  em- 
ployment and  the  scope  of  the  authority  conferred;  and  that, 
in  the  absence  of  evidence,  he  cannot  be  supposed  to  have  au- 
thorized the  doing  of  a  willful  or  malicious  act.  This,  as  ob- 
served by  Chief  Justice  Ryan,  in  Craker  v.  Chicago  etc.  Ry. 
Co.,  36  Wis.  657,  17  Am.  Rep.  504,  seems  an  unnecessary  sub- 
tlety for,  by  a  parity  of  reasoning,  a  master  should  not  be  held 
for  the  negligent  acts  of  his  servant,  though  done  in  the  course 
of  his  employment,  since  it  could  hardly  be  presumed  that  any 
master  would  authorize  negligence  on  the  part  of  his  servant, 
in  conducting  his  business,  any  more  than  he  would  malice  or 
willfulness;  and  such,  it  would  seem,  as  observed  by  Chief  Jus- 
tice Ryan,  was  the  ground  of  the  decision  in  Middleton  v.  Fow- 
ler, 1  Salk.  282,  which  was  a  case  for  negligence,  where  it  is 
said,  "no  master  is  chargeable  with  the  acts  of  his  servant,  but 
where  he  acts  in  the  execution  of   the  authority  given  him,** 
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and  he  remarks  that  it  is  a  singular  commentary  on  the  subtle- 
ties of  McManus  v.  Crickett,  1  East,  106,  that  Middleton  v. 
Fowler,  1  Salk.  282,  is  the  only  adjudged  case  cited  to  support 
it. 

In  Wright  v.  Wilcox,  19  Wend.  343,  32  Am.  Dec.  507,  it  is 
said,  that  "the  dividing  line  is  the  willfulness  of  the  act."  The 
great  weight  of  modern  authority  and  reason  is  against  this 
as  the  proper  distinction.  The  learned  judge  just  referred  to, 
after  an  elaborate  examination  of  the  cases,  and  the  reason  of 
the  rule,  respondeat  superior,  observes  that:  "In  spite  of  all 
the  learned  subtleties  of  so  many  cases,  the  true  distinction 
ought  to  rest  on  the  condition  whether  or  not  the  act  of  the 
servant  be  in  the  course  of  his  employment":  Craker  v.  Chicago 
etc.  E.  E.  Co.,  36  Wis.  659,  17  Am.  Eep.  504;  Bedding  v.  South 
Carolina  E.  E.  Co.,  3  S.  C.  1,  16  Am.  Eep.  681.  The  learned 
author,  whose  work  on  Agency  we  have  cited  above,  makes  this 
***  comment:  "It  does  not  follow,  by  any  means,  from  this 
rule  that  the  principal  is  liable  for  any  willful  or  malicious  act 
of  his  agent,  but  only  for  those  which  are  committed  by  the 
agent  while  acting  in  the  course  of  his  employment  and  within 
the  scope  of  his  authority.  At  the  same  time,  it  is  not  to  be 
inferred  that  the  principal's  liability  depends  upon  whether  he 
has  or  has  not  intentionally  authorized  the  doing  of  the  wrong- 
ful act.  If  he  has  done  so,  he  is,  of  course,  liable.  But  what 
is  meant,  is,  that  if  the  agent,  while  engaged  in  doing  some- 
thing which  he  is  authorized  to  do  and  while  acting  in  the 
execution  of  his  authority,  inflicts  an  injury  on  a  third  person, 
though  willfully  or  maliciously,  the  principal  is  liable.  But  if, 
on  the  other  hand,  the  agent  steps  aside  from  his  employment 
to  do  some  act  having  no  connection  with  the  principal's  busi- 
ness, and  to  which  he  is  inspired  by  pure  personal  and  private 
malice  or  ill-will,  the  principal  is  not  liable."  The  author  then 
gives  many  instances  in  which  the  master  has  been  held  lia- 
ble for  the  willful  acts  of  his  servant.  For  example:  Where 
the  engineer  of  a  locomotive  wantonly  and  maliciously  sounded 
the  whistle  so  as  to  frighten  the  horse  of  a  traveler  on  the 
highway,  causing  it  to  run  away  and  injure  him;  where  an  en- 
gineer purposely  ran  down  and  killed  the  plaintiffs'  cattle; 
where  an  agent,  in  the  course  of  his  employment,  instituted  a 
malicious  prosecution;  where  a  railway  brakeman  assaulted  and 
grossly  insulted  a  passenger,  upon  the  false  pretense  that  he 
had  not  surrendered  his  ticket;  where,  under  like  circum- 
stances, the  conductor  willfully  and  wrongfully  caused  a  pas- 
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senger  to  be  ejected  from  the  train;  where  the  seirant  and 
some  of  the  table-waiters  upon  a  passenger  boat,  wrongfully 
and  without  provocation,  assaulted  a  ■**''  passenger;  where  the 
conductor  of  a  passenger  train  kissed  a  female  against  her  con- 
sent; where  a  brakeman  struck  a  passenger  in  the  face  with  a 
lantern  because  the  passenger,  who  had  lost  his  watch,  said  he 
thought  the  brakeman  had  it;  where  the  driver  of  a  street  rail- 
road car  maliciously  assaulted  a  passenger  because  he  expostu- 
lated with  the  driver  about  an  assault  made  by  him  upon  an- 
other person  outside  the  car;  and  where  a  railway  brakeman 
made  a  malicious  assault  upon  a  passenger  who  attempted  to 
enter  the  wrong  car.  He  then  refers  to  the  Ohio  case  of  Lit- 
tle Miami  R.  R.  Co.  v.  Wetmore,  19  Ohio  St.  110,  2  Am.  Rep. 
373,  and  distinguishes  it  aa  a  case  "where  a  prospective  pas- 
senger, while  seeking  to  get  his  trunk  checked,  provoked  a 
personal  quarrel  with  the  baggage-master,  and  was  struck 
by  the  latter  as  an  act  of  personal  resentment,"  and  the 
company  was  held  not  liable.  This  case,  and  that  of  Strana- 
han  etc.  Co.  v.  Coit,  55  Ohio  St.  398,  may  be  regarded  as  stand- 
ing at  the  opposite  extremities  of  the  master's  liability  for  the 
willful  and  malicious  acts  of  his  servants,  the  one  without,  and 
the  other  within,  the  liability.  In  the  latter  case,  the  defend- 
ant had  a  contract  with  Stranahan  Company,  the  plaintiff,  for 
the  delivery  of  pure  milk;  the  milk  delivered  was  adulterated, 
and  the  plaintiff  was  thereby  injured  in  its  business.  From 
the  evidence  it  appeared  that  the  adulteration  had  been  caused 
by  the  wrongful  act  of  the  defendant's  servant,  delivering  the 
milk,  and  that  he  adulterated  the  milk  for  the  malicious  pur- 
pose of  injuring  the  business  of  his  employer.  It  was  claimed 
that  this  fact  exonerated  the  employer;  but  it  was  held  that 
the  delivery  of  milk  was  in  the  course  of  his  employment,  and 
that  his  ill  motive  toward  his  employer  did  ***  not  relieve 
the  latter  from  his  liability  to  the  plaintiff.  Bradbury,  J.,  dis- 
sented; but  there  seems  to  be  no  real  ground  for  the  dissent. 
The  case  embodies  a  correct  application  of  the  principle  of 
respondeat  superior,  as  now  interpreted,  and  as  laid  down  in 
the  earlier  case  of  Passenger  R.  R.  Co.  v.  Young,  21  Ohio  St. 
524,  8  Am.  Rep.  78.  It  was  a  case  where  the  plaintiff  below 
and  his  wife  were,  by  force,  wTongfully  excluded  from  a  paa- 
senger-car;  and  it  was  argued  that  the  master  was  not  liable  for 
such  wrongful  acts,  unless  shown  to  have  been  authorized  by 
him,  directly  or  by  some  general  rule  of  the  company.  White 
J.,  after  showing  that  the  act  was  done  in  the  course  of  the 
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conduc tor's  employment,  said:  '^When  a  person  is  injured  by  the 
act  of  a  servant,  done  in  the  course  of  his  employment,  we  see 
no  good  reason  why  the  motive  or  intention  of  the  servant 
should  operate  to  discharge  the  master  from  liability.  If  the 
nature  of  the  injurious  act  is  such  as  to  make  the  master  liable 
for  its  consequences,  in  the  absence  of  the  particular  inten- 
tion, it  is  not  perceived  how  the  presence  of  the  intention  can 
be  held  to  excuse  the  master." 

The  liability  of  the  master  for  the  acts  of  his  servant  is  fully 
and  accurately  stated,  conformably  to  the  modem  rule,  in  Smith 
on  Master  and  Servant,  151:  See,  also,  Weed  v.  Panama  E. 
R.  Co.,  17  K  Y.  362,  72  Am.  Dec.  474;  Mott  v.  Ice  Co., 
73  N.  Y.  543;  Philadelphia  etc.  R.  R.  Co.  v.  Derby,  14  How. 
486;  Marshall  v.  Stewart,  33  Eng.  L.  &  Eq.  7.  It  would  seem 
from  Seymour  v.  Greenwood,  7  Hurl.  &  N.  354,  that  the  case 
of  McManus  v.  Crickett,  1  East,  106,  has  been  materially  modi- 
fied, and  the  law  there  brought  more  in  harmony  with  the 
modern  cases. 

^'^^  Applying  the  principles  of  the  master's  liability  for  the 
acts  of  his  servant,  as  interpreted  by  the  modern  decisions,  to 
the  facts  of  the  case  as  disclosed  by  the  plaintiff's  evidence, 
should  the  trial  court  have  directed  a  verdict  for  the  defend- 
ant? That  it  was  a  part  of  the  janitor's  employment  to  clean 
up  the  room,  and  that,  to  do  so,  it  was  necessary  to  move  the 
tables  from  one  part  of  the  room  to  another,  is  not  disputed. 
And  it  may  be  inferred  from  the  evidence  that  a  part  of  the 
work  of  moving  the  tables  had  been  done;  and  that  the  com- 
pletion of  the  work  was  delayed  by  the  use  made  of  one  of  the 
tables  by  the  plaintiff  in  repairing  the  light;  that  the  janitor 
became  impatient,  would  wait  no  longer,  and  proceeded  to  move 
the  table  in  a  violent  manner,  regardless  of  the  safety  of  the 
plaintiff,  and  he  was  thrown  to  the  floor  and  injured.  On  the 
other  hand,  it  is  claimed  that  the  janitor,  by  reason  of  his  ill- 
will  toward  the  plaintiff,  was  actuated  wholly  by  malice,  and 
violently  shoved  the  table,  not  in  performance  of  any  duty 
within  his  employment,  but  with  the  willful  purpose  only  of 
injuring  the  plaintiff.  But  it  must  be  observed  that  this  is  the 
inference  the  defendant  would  have  drawn  from  the  evidence; 
but,  certainly,  an  impartial  mind  may  draw  from  it  the  former 
conclusion;  and  this  shows  that,  from  the  same  evidence,  differ- 
ent minds  may  draw  different  conclusions — one  favorable,  and 
the  other  unfavorable — to  the  claim  of  the  plaintiff;  and  hence 
the  evidence  should  have  been  submitted  to  the  jury  under 
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proper  instructions  as  to  the  law.  This  is  the  proper  rule  in 
determining  whether  a  verdict  should  be  directed  in  any  case. 
The  so-called  "scintilla  rule/*  frequently  applied  as  a  stigma 
to  the  practice  that  requires  the  case  to  be  '***  submitted  to 
the  jury  when  there  is  any  evidence  to  support  the  plaintiff's 
case,  is  better  calculated  to  confuse  than  enlighten  the  mind. 
In  many  cases  it  is  clear  from  the  nature  of  the  act  that 
it  is  not  within  the  scope  of  the  servant's  employment.  This 
is  so  in  the  Wetmore  case.  There  the  servant's  duty  was  to 
check  baggage;  and  when  he  made  a  violent  assault  on  the 
plaintiff  because  he  had  provoked  him,  he  turned  aside  and 
made  an  assault,  not  in  the  course  of  his  employment,  and  for 
which  the  master  was  not  liable.  But  when,  as  in  this  case, 
the  act  done — the  pushing  of  the  table — was,  in  its  nature, 
within  his  employment,  and  the  question  is,  whether  it  was  in 
fact  done  in  the  performance  of  his  service  to  his  master,  or 
was  done  wholly  for  the  purpose  of  injuring  the  plaintiff  and 
none  other,  it  necessarily  becomes,  under  our  system  of  ad- 
ministering justice,  a  question  to  be  determined  by  the  trial 
of  the  fact:  Eedding  v.  South  Carolina  B.  R.  Co.,  3  S.  C.  1,  16 
Am.  Rep.  681;  Jackson  v.  Second  Ave.  B.  E.  Co.,  47  N.  Y. 
274,  7  Am.  Rep.  448;  Rounds  y.  Delaware  etc.  E.  B.  Co.,  64 
N.  Y.  129,  137,  21  Am.  Rep.  597.  In  the  latter  case,  which  is 
one  where  a  brakeman  kicked  a  boy  from  a  train  while  it  was 
moving,  it  is  said,  by  Andrews,  J.,  delivering  opinion:  "Neither 
was  the  defendant  entitled  to  have  the  court  rule,  aa  a  matter 
of  law,  that,  upon  the  circumstances  as  shown  by  the  evidence 
on  the  part  of  the  plaintiff,  the  defendant  was  not  responsible. 
It  is  conceded  that  the  removal  of  the  plaintiff  from  the  car 
was  within  the  scope  of  the  authority  conferred  upon  the  bag- 
gageman. The  plaintiff  had  no  right  to  be  there.  He  was  not 
a  passenger  or  servant,  and  had  no  express  or  implied  permis- 
sion to  be  upon  the  car.  The  brakeman,  in  kicking  the  boy 
from  the  platform,  acted  violently  and  unreasonably,  ■**^  and 
to  do  this  while  the  car  was  in  motion,  and  when  the  space 
between  it  and  the  wood-pile  was  so  small,  was  dangerous  in 
the  extreme.  But  the  court  could  not  say  from  the  evidence 
that  the  brakeman  was  acting  outside  of  and  without  regard 
to  his  employment,  or  designed  to  do  the  injury  which  resulted, 
or  that  the  act  was  willful  within  the  rule  which  we  have 
stated."  The  rule  "stated"  is  substantially  the  same  as  that 
adopted,  as  the  result  of  the  modem  decisions.  After  having 
so  stated  it,  the  learned  judge  says:  "And  when  it  is  said  that 
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the  master  is  not  liaWe  for  the  willful  wrong  of  the  servant, 
the  language  is  to  be  understood  as  referring  to  an  act  of  posi- 
tive and  designed  injury,  not  done  with  a  view  to  the  master's 
service,  or  for  the  purpose  of  executing  his  orders.*' 
Affirmed. 

Shauck  and  Spear,  JJ.,  dissent  from  the  Judgment. 

MASTER  AND  SERVANT— MASTER'S  LIABILITY  FOB 
MALICIOUS  ACT  OF  SERVANT.— The  old  rule  that  the  master 
was  never  liable  for  the  willful  or  malicious  act  of  his  servant  is 
not  now  the  law.  He  Is  answerable,  if  the  act  was  done  in  his 
master's  business,  and  this  is  the  true  test  of  his  liability:  Rich- 
berger  v.  American  Exp.  Co..  73  Miss.  161,  55  Am.  St.  Rep.  522; 
Bryan  v.  Adler,  97  Wis.  124,  65  Am.  St.  Rep.  99;  monographic  note 
to  Goodloe  V.  Memphis  etc.  R.  R.  Co.,  54  Am.  St.  Rep.  85. 

MASTER  AND  SERVANT— SCOPE  OF  EMPLOYMENT- 
QUESTION  FOR  JURY.— Whether  or  not  the  act  of  a  servant  for 
which  it  is  sought  in  a  particular  case  to  hold  the  master  liable  was 
done  in  the  execution  of  the  master's  business  within  the  scope  of 
the  employment  is  in  most  cases  a  question  of  fact:  Ritchie  v. 
Waller,  63  Conn.  155,  38  Am.  St.  Rep.  861,  and  note. 

MASTER  AND  SERVANT— MOTIVE  FOR  ACT— QUESTION 
FOR  JURY. — Whether  a  servant  did  a  tortious  act  with  a  view  to 
his  master's  service  or  to  serve  a  purpose  of  his  own  is  a  question 
of  fact  for  the  jury:  Monographic  note  to  Goodloe  v.  Memphis  etc. 
R.  R.  Co.,  54  Am.  St.  Rep.  89;  Hussey  v.  Norfolk  etc.  E.  B.  Co.,  98 
N.  0.  84,  2  Am.  St  Rep.  312.       . 
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[60  Ohio  state,  513.] 

INSURANCE— PROVISIONS  AS  TO  ARBITRATION.— 
Provisions  in  a  policy  of  fire  insurance  that,  in  case  of  disagree* 
ment  as  to  the  amount  of  loss,  it  shall  be  ascertained  by  appraisers, 
and  shall  not  become  payable  until  sixty  days  after  notice  and  sat- 
isfactory proof  of  loss  have  been  given,  including  an  award  by  ap- 
praisers, when  an  appraisal  has  been  required,  and  that  no  action 
shall  be  sustainable  on  the  policy  until  full  compliance  with  all 
such  conditions,  do  not  make  either  an  ascertainment  of  the  loss 
by  appraisers,  or  a  demand  by  the  insured  therefor,  a  condition 
precedent  to  a  right  of  action  on  the  policy,  nor  do  they  impose  any 
obligation  on  the  insured  to  furnish  an  award  of  appraisers,  except 
when  demanded  by  the  insurer. 

INSURANCE  —  ARBITRATION  —  CONDITION  PRECE- 
DENT.— A  condition  In  a  policy  of  fire  Insurance,  providing  for  an 
arbitration  in  case  the  parties  cannot  agree  as  to  the  amount  of 
loss,  cannot  operate  to  deprive  the  assured  of  his  right  of  action, 
unless  clearly  made  a  condition  precedent  to  the  existence  of  such 
right 

INSURANCE— PROVISIONS  IN  REGARD  TO  ARBITRA- 
TION. — Under  provisions  in  a  policy  of  fire  insurance  that,  in  case 
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of  disagreement  as  to  the  amount  of  losB,  It  shall  be  ascertained  bj" 
appraisers,  the  demand  of  the  insurer  for  an  appraisal  must  be- 
made  in  good  faith,  within  a  reasonable  time  after  proof  of  the  losa 
has  been  furnished,  and  in  such  direct  and  explicit  terms  that  a. 
person  of  ordinary  intelligence  would  fairly  understand  and  be  in- 
formed that  the  insurer  requests  a  submission  to  appraisers  for  the 
ascertainment  of  the  loss,  and  when  it  is  claimed  that  the  demand 
was  made  in  writing,  the  instrument,  If  ambiguous,  must  be  con- 
strued most  strongly  against  the  insurer. 

INSURANCE— PROVISIONS  IN  REGARD  TO  ARBITRA- 
TION.— NOTICE  to  the  Insured  to  protect  the  property  from  fur- 
tlier  damage  after  the  loss,  and  to  preserve  all  that  remains  thereof 
until  the  loss  has  been  determined  in  the  manner  stipulated  for  In 
the  policy,  and  that  the  insurer  would  not  pay  any  amount  claimed, 
until  sixty  days  after  the  amount  of  loss  or  damage  has  been  deter- 
mined in  the  manner  stipulated  in  such  policy,  does  not  constitute 
a  demand  for  submission  to  appraisers  for  the  ascertainment  of  the: 
amount  of  the  loss  as  provided  for  in  the  policy. 

King,  McVey  &  Bobinson,  for  the  plaintiff  in  error. 

B.  B.  Murray  and  C.  Koonce,  Jr.,  for  the  defendant  in  erron- 

»22  WILLIAMS,  J.  The  effect  of  the  charge  for  which  the 
judgment  of  the  trial  court  was  reversed  obviously  was  to  pre- 
clude a  recovery  by  the  plaintiff,  if  the  jury  should  find  that 
she  had  failed  to  make  demand  for  an  ascertainment  of  the 
loss  by  an  award  of  appraisers,  and  select  a  competent  person 
to  act  as  an  appraiser,  unless  the  defendant  waived  that  mode 
of  ascertainment,  in  some  other  way  than  by  its  failure  to  re- 
quest an  appraisement.  •***  And  that  purport  of  the  charge 
is  defended  by  counsel  for  the  plaintiff  in  error,  on  the  ground 
that  the  policy  sued  on  makes  such  demand  by  the  plaintiff  a 
condition  precedent  to  the  right  to  bring  and  maintain  the 
suit.  The  stipulations  of  the  policy  to  which  that  operation 
is  ascribed  are  those  contained  in  the  statement  of  the  case, 
and  especially  those  which  provide  that  "the  loss  shall  not  be- 
come payable  until  sixty  days  after  notice,  ascertainment,  esti- 
mate, and  satisfactory  proof  of  loss  herein  required  have  been 
received  by  this  company,  including  an  award  by  appraisers 
when  appraisal  has  been  required";  and  that  no  suit  on  the 
policy  for  any  claim  shall  be  sustainable  "until  after  full  com- 
pliance by  the  insured  with  all  of  the  foregoing  requirements,'*" 
While  the  policy  undoubtedly  confers  on  either  party  the  right 
to  call  for  an  ascertainment  of  the  loss  by  appraisers,  when  the 
parties  are  unable  to  agree  upon  the  amount,  it  does  not  itself 
constitute  an  arbitration  bond,  binding  them  unconditionally 
to  a  submission  of    the  loss  to  the  judgment  of    appraisers. 

▲Jf.  St.  Rbf.,  Vol.  LXXL— 47 
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Whether  that  method  of  determining  the  loss  shall  be  resorted 
to  is  optional  with  the  parties,  either  of  whom  may,  by  demand 
on  the  other,  require  that  it  be  pursued;  and,  when  so  required, 
no  suit  can  be  maintained  until  the  award  of  the  appraisers  has 
been  furnished.  But  the  provisions  of  the  policy  in  this  re- 
spect do  not  execute  themselves.  The  party  who  elects  to  in- 
voke that  mode  of  proceeding  must  notify  the  other,  and  "re- 
quest the  selection  of  appraisers.  Then,  the  agreement  of  sub- 
mission follows.  If  neither  party  chooses  to  request  the  ap- 
praisement, the  right  of  the  other  to  pursue  the  ordinary  legal 
remedies  is  unaffected.  "A  condition  °^*  in  a  policy  of  in- 
surance providing  for  an  arbitration  in  case  the  parties  cannot 
agree  as  to  the  amount  of  loss  cannot  operate  to  deprive  the 
assured  of  his  right  of  action,  unless  clearly  made  a  condition 
precedent  to  the  existence  of  such  right":  Birmingham  Firo 
Ins.  Co.  V.  Pulver,  126  111.  331,  9  Am.  St.  Rep.  598;  Sergent  t. 
Liverpool  etc.  Ins.  Co.,  155  N.  Y.  349-355;  McNally  v.  Phoenix 
Ins.  Co.,  137  N.  Y.  389. 

It  will  be  observed  that  this  policy  imposes  no  obligation 
on  the  assured  to  furnish  an  award  of  appraisers,  except  "when 
appraisal  has  been  required."  That  requirement  certainly 
should  be  made  within  a  reasonable  time  after  proof  of  loss; 
and,  if  not  so  made  before  suit,  is  no  obstacle  to  the  main- 
tenance of  the  action.  In  other  words,  a  demand  by  the  in- 
surer for  an  appraisal  within  a  reasonable  time  after  proof  of 
the  loss  has  been  furnished,  is,  under  such  policy,  a  condition 
precedent  to  the  right  to  require  the  insured  to  furnish  an 
award  of  appraisers.  This  appears  to  be  the  construction 
placed  upon  such  policies  in  numerous  cases,  and  sustained  by 
the  great  weight  of  authority.  In  Lesure  Lumber  Co.  v.  Mu- 
tual Fire  Ins.  Co.,  101  Iowa,  514,  it  was  held  that  "provisions  in 
a  policy  that  an  appraisal  by  arbitrators  shall  be  made,  if  there 
is  a  disagreement  as  to  the  loss;  that  the  loss  shall  not  be  paya- 
ble until  sixty  days  after  notice  and  satisfactory  proofs  of  loss 
have  been  given,  including  an  award  by  appraisers  when  the 
appraisal  shall  be  required;  and  that  no  action  on  the  policy 
can  be  maintained  without  'a  full  compliance  by  the  insured 
with  all  the  foregoing  requirements' — do  not  make  an  appraisal 
a  condition  precedent  to  the  right  to  sue,  where  the  company 
makes  no  demand  therefor."  The  same  construction  was  placed 
upon  like  policies  "^^^  in  the  following  and  other  cases:  Ger- 
mania  Fire  Ins.  Co.  v.  Stewart,  13  Ind.  App.  637;  National 
Home  etc.  Assn.  v.  Dwelling  House  Ins.  Co.,  106  Mich.  236; 
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Davis  V.  Atlas  Assur.  Co.,  16  Wash.  232.  In  Sun  Ins.  Co.  v. 
Crist  (Ky.,  March  20,  1897),  39  S.  W.  Eep.  837,  the  court  held 
that:  "The  insured  need  not  plead  or  prove  performance  of  the 
provision  for  arbitration  in  a  fire  policy,  it  being  the  duty  of 
the  company  to  propose  arbitration  in  case  of  disagreement." 

The  charge  of  the  trial  court  was  in  conflict  with  the  estab- 
lished construction  of  policies  like  that  involved  in  this  case, 
and  was,  we  think,  erroneous. 

It  is  contended,  however,  that  the  error  in  the  charge  wa«  not 
prejudicial  to  the  plaintiff,  because  the  notice  of  January  3, 
1896,  and  letter  of  February  21,  1896,  set  out  in  the  statement 
of  the  case,  contain  a  demand  by  the  defendant  for  an  appraisal 
of  the  plaintiff's  loss,  substantially  in  accordance  with  the  pol- 
icy. It  if  not  claimed  that  either  of  those  documents  contains 
such  a  demand  in  terms,  but  only  that  one  may  be  inferred 
therefrom.  To  be  of  any  avail,  the  demand  must  be  made  in 
good  faith,  within  a  reasonable  time  after  proof  of  the  loss  has 
been  furnished,  and  in  such  direct  and  explicit  terms  that  a 
person  of  ordinary  intelligence  would  fairly  understand  and  be 
informed  that  the  insurer  requests  a  submission  to  appraisers 
for  the  ascertainment  of  the  loss;  and,  when  it  is  claimed  the 
demand  was  made  in  writing,  the  instrument,  if  ambiguous, 
will  be  construed  most  strongly  against  the  insurer,  for  the 
reason  that  the  company  has  the  opportunity  of  making  its 
meaning  clear  and  unequivocal.  The  only  language  in  either 
of  the  documents  referred  to  which  counsel  claim  to  be  equiva- 
lent to  a  demand  for  an  appraisal  is  that  ****  contained  in 
the  first  one,  by  which  the  insured  is  directed  to  protect  the 
property  from  further  damage,  and  preserve  all  that  remains, 
"until  the  loss  thereon  has  been  determined  in  the  manner 
stipulated  for  in  said  policy"  ;  and  that  of  the  other,  in  which 
she  was  informed  that  the  company  would  not  pay  any  amount 
claimed  until  "sixty  days  after  the  amount  of  the  loss  or  dam- 
age has  been  determined  in  the  manner  stipulated  in  said  pol- 
icy.*' It  seems  evident  that  neither  of  these  statements 
amounts,  by  any  proper  construction,  to  a  present  demand  for  an 
appraisal  of  the  plaintiff's  loss;  nor  can  such  demand  be  fairly 
extracted  from  either  or  both  of  the  instruments  as  a  whole. 
By  the  first  one  the  adjuster  simply  gave  directions  to  the  in- 
sured for  the  care  of  the  property,  and  for  an  inventory  re- 
quired preliminary  to  an  adjustment;  and  the  other  is  wholly 
made  up  of  objections  to  the  proof  of  loss  furnished,  coupled 
with  the  information  that  the  loss  would  not  be  paid  'before 


740  Bradford  etc.  Co.  v.  St.  Marys  etc.  Co.        [Ohio, 

the  expiration  of  sixty  days  after  it  should  be  determined"; 
but  there  is  no  request  to  have  the  loss  determined  by  apprais- 
ers. We  therefore  concur  in  the  holding  of  the  circuit  court 
that  neither  of  the  documents  mentioned  constituted  a  demand 
for  an  appraisal,  and  the  error  in  the  charge  was  prejudicial. 
Judgment  affirmed. 

INSURANCE— ARBITRATION— CONDITION  PRECEDENT.— 
A  mere  provision  in  a  policy  of  insurance  that,  in  the  event  of  a 
disasrreement  as  to  the  amount  of  the  loss,  it  shall  be  ascertained 
by  arbitrators,  does  not  make  arbitration  a  condition  precedent  to 
the  riffht  to  recover  on  the  policy:  Read  v.  State  Ins.  Co.,  103  Iowa. 
307,  64  Am.  St.  Rep.  180.  A  condition  in  a  policy  of  insurance  pro- 
viding for  arbitration  cannot  deprive  the  insured  of  his  right  of  ac- 
tion, unless  clearly  made  a  condition  precedent  to  the  existence  of 
such  right:  Birmingham  Fire  Ins.  Co.  v.  Fulver,  126  111.  329,  9  Am. 
St.  Rep.  598. 

INSURANCE— PROVISIONS  AS  TO  ARBITRATION.— Where  a 

policy  of  insurance  provides  that  the  whole  matter  in  controversy 
between  the  parties,  including  the  right  to  recover  at  all,  shall  be 
submitted  to  arbitration,  the  condition  is  void,  since  its  effect  is  to 
oust  the  courts  of  their  legitimate  jurisdiction,  which  the  parties 
cannot  do.  On  the  other  hand,  parties  may  lawfully  agree  to  im- 
pose a  condition  precedent  with  respect  to  the  mode  of  settling  the 
amount  of  damage,  or  the  time  for  payment,  or  any  matters  of  that 
kind  which  do  not  go  to  the  root  of  the  action:  Extended  notes  to 
Utter  V.  Travelers'  Ins.  Co.,  8  Am.  St.  Rep.  922;  Commercial  Union 
Assur.  Co.  V.  Hocking,  2  Am.  St.  Rep.  566.  When  a  provision  relat- 
ing to  arbitration  is  not  a  condition  precedent  to  suit  on  the  policy: 
See  Aetna  Ina.  Co.  v.  McLead,  57  Kan.  95,  57  Am.  St  Rep.  320,  and 
note. 


Beadford  Gltoerinb  Company  v.  St.    Marts 
Woolen   Manufacturing  Company. 

[60  Ohio  State,  560.] 

EXPLOSIVES— LIABILITY  FOR  STORING  AND  KEEP- 
ING.— One  who  stores  nitroglycerine  or  other  high  explosive  on 
his  premises  is  liable  in  damages  for  injuries  caused  to  surrounding 
persons  or  property  by  its  explosion,  although  he  Is  not  chargeable 
with  either  want  of  care  or  an  unlawful  act  in  connection  with  the 
storage  or  casualty. 

EXPLOSIVES— STORING  AND  KEEPING— LIABILITY 
FOR  EXPLOSION. — One  who  stores  or  keeps  nitroglycerine  or 
other  high  explosive  on  his  premises  is  liable  for  all  injury  to  sur- 
rounding property  caused  by  its  explosion,  and  such  liability  ex- 
tends to  all  property  within  the  circle  of  danger,  whether  adjacent 
to  the  premises  on  which  the  explosive  is  stored  or  not. 

G.  H.  Phelps,  for  the  plaintiff  in  error. 

Cnlliton  &  Smith  and  J.  H.  Goeke,  for  the  defendant  in  error. 
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«»  BRADBUEY,  C.  J.  The  cause  was  submitted  to  the 
court  of  common  pleas  on  the  following  agreed  statement  of 
facts: 

"It  is  hereby  stipulated  that  this  case  will  be  submitted  to 
the  court  upon  the  following  statement  of  facts  as  the  evidence 
in  this  case: 

*Tlaintiff  is  a  corporation  organized  under  the  laws  of  Ohio, 
and  the  owner  of  real  estate  whereon  buildings  are  erected  in 
the  village  of  St.  Marys,  Auglaize  county,  Ohio,  and  was  such 
at  all  times  stated  in  the  petition  filed  in  this  action. 

"The  defendant  is  a  partnership  organized  for  the  purpose 
of  doing  business  in  the  state  of  Ohio  and  owning  property 
therein. 

"On  or  about  January  25,  A.  D,  1896,  the  defendant  was 
the  owner  of  a  magazine  and  contents  containing  ****  about 
fifty  quarts  of  nitroglycerine  used  by  the  defendant  in  its  busi- 
ness of  manufacturing,  storing,  and  vending  nitroglycerine, 
which  magazine  was  situated  on  a  tract  of  land  belonging  to 
one  W.  Q.  Kishler,  and  situated  something  over  a  mile  west 
of  the  buildings  so  owned  by  the  plaintiff  in  St.  Marys,  Ohio, 
and  situated  about  one-fourth  (^)  of  a  mile  distant  from  the 
corporation  line  of  the  village  of  St.  Marys,  Auglaize  county, 
Ohio. 

"That  on  or  about  said  twenty-fifth  day  of  January,  A.  D. 
1896,  while  one  of  the  defendant's  servants  was  upon  the  prem- 
ises upon  which  said  magazine  was  located  engaged  in  trans- 
ferring about  seven  hundred  and  fifty  (750)  quarts  of  nitro- 
glycerine from  a  wagon  loaded  with  same  to  said  magazine,  the 
said  nitroglycerine  stored  therein,  and  also  the  same  upon  the 
wagon  aforesaid,  from  some  cause  unknown  to  said  defendant, 
exploded  with  great  force  and  concussion,  causing  vibrations  in 
the  atmosphere  sufficient  in  power  and  violence  to  break,  shat- 
ter and  destroy  three  (3)  plate  glass  and  three  (3)  common 
glass  in  the  buildings  owned  by  the  plaintiffs  aforesaid  of  the 
value  of  two  hundred  and  forty-four  dollars  and  ten  cents 
($244.10),  by  reason  of  which  explosion  and  the  breakage  of 
said  glass  the  plaintiffs  were  injured  and  damaged  to  the  extent 
aforesaid. 

"That  nitroglycerine  is  a  dangerous  substance  and  likely  to 
explode.  That  demand  of  payment  of  said  sum  has  been  made 
by  the  plaintiff  to  the  defendant,  and  payment  thereof  has  been 
refused.** 
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This  agreed  statement  of  facts  does  not  show  that  the  plain- 
tiff in  error  violated  any  statute  of  the  state  or  was  in  any 
degree  negligent  in  handling  or  storing  the  explosive  substance 
involved.  It  was  nitroglycerine,  a  well-known  and  highly  **®'' 
explosive  agency,  which  the  agreed  statement  of  facts  shows 
"is  a  dangerous  substance  and  likely  to  explode."  Is  one  who 
brings  upon  his  own  premises  such  agency  liable  for  damages 
caused  by  its  exploding,  although  such  owner  is  not  chargeable 
with  either  want  of  care  or  an  unlawful  act  in  connection  with 
the  casualty?  This  exact  question  has  not  heretofore  been 
considered  by  this  court,  although  a  number  of  cases  have  been 
decided  by  the  court  that  bear  a  general  resemblance  to  it: 
Gas  Fuel  Co.  v.  Andrews,  50  Ohio  St.  695;  Defiance  Water  Co. 
V.  dinger,  54  Ohio  St.  532;  Tiffin  v.  McCormick,  34  Ohio  St. 
638,  32  Am.  Eep.  408.  The  tendency  of  these  cases  is  toward 
holding  the  parties  charged  with  the  management  of  danger- 
ous substances  to  a  strict  liability.  In  Tiffin  v.  McCormick, 
34  Ohio  St.  638,  32  Am.  Rep.  408,  this  court  held:  "Where  the 
owner  of  a  stone  quarry,  by  blasting  with  gunpowder,  destroys 
the  buildings  of  an  adjoining  landowner,  it  is  no  defense  to 
show  that  ordinary  care  was  exercised  in  the  manner  in  which 
the  quarry  was  worked."  And  the  same  view  of  the  liability  of 
one  who,  by  blasting  rocks,  cast  fragments  thereof  against  the 
house  of  another,  was  taken  by  the  court  of  appeals  of  New 
York  in  the  cases  of  Hay  v.  Cohoes  Co.,  2  N.  Y.  159,  51  Am. 
Dec.  279,  and  Tremain  v.  Cohoes  Co.,  2  N.  Y.  163,  51  Am.  Dec. 
284.  The  court  in  the  first  case  decided  that:  "The  defend- 
ants, a  corporation,  dug  a  canal  upon  their  own  land  for  the  pur- 
poses authorized  by  their  charter.  In  so  doing  it  was  necessary 
to  blast  rocks  with  gunpowder,  and  the  fragments  were  thrown 
against  and  injured  the  plaintiff's  dwelling  upon  lands  adjoin- 
ing. Held,  that  the  defendants  were  liable  for  the  injury,  al- 
though no  negligence  or  want  of  skill  in  executing  the  work 
was  alleged  or  proved."  And  *^®®  in  the  second  case  that: 
"The  defendants  dug  a  canal  upon  their  own  land,  and,  in  exe- 
cuting the  work,  blasted  the  rocks  so  as  to  cast  the  fragments 
against  the  plaintiff's  house  on  contiguous  lands.  Held,  in  an 
action  on  the  case  brought  to  recover  damages  for  the  injury, 
that  evidence  to  show  the  work  done  in  the  most  careful  man- 
ner was  inadmissible,  there  being  no  claim  to  recover  exemplary 
damages,  and  the  jury  having  been  instructed  on  the  trial  to 
render  their  verdict  for  actual  damages  only." 
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Counsel  for  plaintiff  in  error  contend  that  in  respect  of  the 
matter  under  consideration,  the  analogy  between  the  act  of 
blasting  rock  on  one's  premises  and  storing  a  dangerous  explo- 
sive thereon  is  not  close.  In  the  one  case,  the  daiHage  is  caused 
by  fragments  of  rock  being  hurled  upon  or  against  the  prop- 
erty injured,  while  in  the  other  case  the  damage  is  caused  by 
violent  atmospheric  vibrations  from  the  explosion.  If,  how- 
ever, the  explosion  caused  fragments  of  the  building  wherein 
the  explosive  material  was  stored,  or  other  solid  substance,  to 
be  thrown  against  the  property  injured,  thereby  producing^ 
damage,  the  analogy  might  be  more  easily  perceived.  True, 
it  might  be  said  that  in  the  one  case  the  party  to  be  charged 
was  actively  engaged  in  the  work  that  caused  the  injury,  whila 
in  the  other  case  he  was  simply  using  the  premises  to  store 
the  dangerous  substance,  not  intending  that  it  should  explode. 
These  distinctions,  however,  do  not  seem  to  be  material.  The 
right  of  the  owner  of  a  stone  quarry  to  blast  rock  therefrom,, 
where  that  is  necessary  to  a  profitable  use  of  his  property,  or 
the  right  of  one  to  make  an  excavation  of  any  kind  on  his  own 
property,  where  blasting  is  a  proper  and  usual  mode  to  '*®^ 
accomplish  the  owner's  purpose,  would  seem  to  be  of  as  high 
and  perfect  a  character  as  is  the  right  of  an  owner  to  use  his 
premises  as  a  storehouse  for  explosive  substances.  Upon  what 
principle  should  an  owner  of  property  hold  it  subject  to  the 
right  of  another  to  store  on  his  own  premises  adjacent  to  it 
nitroglycerine,  but  not  subject  to  the  right  of  that  other  to 
blast  rock?  If  one  may  store  nitroglycerine  on  his  own  prem- 
ises, and  not  be  liable  to  adjacent  property  for  damages  caused 
by  its  exploding  unless  he  has  been  negligent,  while  in  the  case 
of  the  owner  of  the  quarry  the  latter  is  liable  for  an  injury 
to  an  adjacent  property  resulting  from  blasting,  although  free 
from  negligence,  then  it  is  plain  that  the  adjacent  proprietor 
holds  his  property  in  the  one  case  subject  to  the  right  of  his 
neighbor  to  store  a  dangerous  explosive,  but  not  to  the  right 
of  his  neighbor  to  blast  rock.  In  the  first  supposed  case,  the 
liability  grows,  not  out  of  the  storing  of  the  dangerous  ex- 
plosive, but  out  of  the  negligence  of  the  person  storing  it,  while 
in  the  last  supposed  case  the  liability  springs  from  the  manner 
in  which  the  property  is  used,  i.  e.,  the  blasting,  and  negligence 
need  not  be  shown.  If,  in  the  latter  instance,  the  party  blast- 
ing is  liable  for  injuries  that  resulted  from  his  act,  however 
careful  he  may  have  been,  the  reasons  for  absolving  the  former 
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from  liability,  unless  he  has  been  negligent,  sure  not  apparent. 
The  blasting  doubtless  is  a  menace  to  adjacent  property,  but 
«o  is  the  storing  of  a  highly  explosive  substance. 

In  this  case,  the  premises  on  which  the  explosive  substance 
iras  stored  and  the  premises  on  which  the  building  stood  that 
"was  injured  do  not  appear  to  have  been  adjacent.  They  were 
«  mile  apart,  and,  for  anything  that  appears  in  the  record, 
many  ^''^  parcels  of  real  estate  owned  by  third  persons  may 
have  intervened.  That,  however,  does  not  seem  to  be  material 
either.  One  who,  in  blasting  rock,  should  cast  fragments  across 
:a  strip  of  adjacent  land  owned  by  a  third  person  against  the 
windows  of  a  more  remote  proprietor  would  hardly  be  heard 
to  say  in  defense  of  his  act  that  the  property  injured  was  not 
adjacent.  Whatever  duty  he  owed  to  his  neighbor  extended 
equally  to  all  who  might  fall  within  the  lines  of  danger.  So  it 
<would  seem  that,  in  the  case  of  explosives,  the  right  of  all  with- 
in the  circle  of  danger  should  be  equal,  irrespective  of  whether 
"the  property  injured  was  adjacent  to  the  premises  upon  which 
ihe  material  was  stored. 

The  liability  of  one  who,  for  his  own  purpose,  brings  upon 
"his  own  premises  substances  dangerous  to  others,  if  not  kept 
Tinder  control,  was  exhaustively  discussed  by  the  judges  of 
lEngland  in  the  case  of  Fletcher  v.  Eylands,  L.  R.  1  Ex.  265, 
4md  afterward  on  a  review  of  the  case  in  the  house  of  lords, 
li.  E.  3  H.  L.  330. 

In  the  exchequer  chamber.  Justice  Blackburn,  in  giving 
judgment,  employed  the  following  language:  "We  think  that 
iihe  true  rule  of  law  is,  that  the  person  who,  for  his  own  pur- 
poses, brings  on  his  lands  and  collects  and  keeps  there  anything 
likely  to  do  mischief  if  it  escapes,  must  keep  it  in  at  his  peril, 
and,  if  he  does  not  do  so,  is  prima  facie  answerable  for  all  the 
damage  which  is  the  natural  consequence  of  its  escape.  He 
•=can  excuse  himself  by  showing  that  the  escape  was  owing  to 
the  plaintiff's  default;  or,  perhaps,  that  the  escape  was  the  con- 
sequence of  vis  major,  or  the  act  of  God;  but,  as  nothing  of  this 
sfiort  exists  here,  it  is  unnecessary  to  inquire  what  excuse  would 
Tae  sufficient.  The  general  rule,  as  above  stated,  seems  on  prin- 
-ciple  •^''^  just.  The  person  whose  grass  or  corn  is  eaten  down 
by  the  escaping  cattle  of  his  neighbor,  or  whose  mine  is  flooded 
by  the  water  from  his  neighbor's  reservoir,  or  whose  cellar  is 
invaded  by  the  filth  of  his  neighbor's  privy,  or  whose  habitation 
is  made  unhealthy  by  the  fumes  and  noisome  vapors  of   his 
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neighbor's  alkali  works,  is  damnified  without  any  fault  of  his 
own;  and  it  seems  but  reasonable  and  just  that  the  neighbor, 
who  has  brought  something  on  his  own  property  which  was  not 
naturally  there,  harmless  to  others  so  long  as  it  is  confined  to 
his  own  property,  but  which  he  knows  to  be  mischievous  if  he 
gets  on  his  neighbor's,  should  be  obliged  to  make  good  the 
damage  which  ensues  if  he  does  not  succeed  in  confining  it  to 
his  own  property.  But  for  his  act  in  bringing  it  there,  no 
mischief  could  have  accrued,  and  it  seems  but  just  that  he 
should,  at  his  peril,  keep  it  there,  so  that  no  mischief  may 
accrue,  or  answer  for  the  natural  and  anticipated  consequences. 
And,  upon  authority,  this  we  think  is  established  to  be  the  law 
whether  the  things  so  brought  be  beasts,  or  water,  or  filth,  or 
Btenches." 

This  language  was  approved  in  the  house  of  lords  when  the 
cause  came  up  for  consideration  there.  Lord  Cranworth  saying: 
**My  lords,  I  concur  with  my  noble  and  learned  friend  in 
thinking  that  the  rule  of  law  was  correctly  stated  by  Mr.  Jus- 
tice Blackburn  in  delivering  the  opinion  of  the  exchequer 
chamber.  If  a  person  brings,  or  accumulates,  on  his  land  any- 
thing which,  if  it  should  escape,  may  cause  damage  to  his 
neighbor,  he  does  so  at  his  peril.  If  it  does  escape  and  cause 
damage,  he  is  responsible,  however  careful  he  may  have  been, 
and  whatever  precautions  he  may  have  taken  to  prevent  the 
damage." 

*""*  The  doctrine  in  this  case  (Rylands  v.  Fletcher,  L.  R.  1 
Ex.  265)  has  not  been  accepted  by  some  of  the  courts  of  this 
country:  Marshall  v.  Welwood,  38  N.  J.  L.  339,  20  Am.  Hep. 
394;  Swett  v.  Cutts,  50  N.  H.  439,  9  Am.  Hep.  276;  Pennsyl- 
vania Coal  Co.  V.  Sanderson,  113  Pa.  St.  126,  57  Am.  Rep.  445; 
Losee  v.  Buchanan,  51  N.  Y.  476,  10  Am.  Hep.  623;  but  has 
been  approved  in  Shipley  v.  Fifty  Associates,  106  Mass.  194,  8 
Am.  Hep.  318;  Gorham  v.  Gross,  125  Mass.  232,  28  Am.  Hep. 
224;  Mears  v.  Dole,  135  Mass.  510;  Cahill  v.  Eastman,  18  Minn. 
324,  10  Am.  Rep.  184. 

In  the  case  above  cited  from  New  York  (Losee  v.  Buchanan, 
61  N.  Y.  476,  10  Am.  Hep.  623),  and  that  from  New  Jersey 
(Marshall  v.  Welwood,  38  N.  J.  L.  339,  20  Am.  Hep.  394),  a 
casualty  occurred  from  an  explosion  of  steam  boilers. 

To  my  mind,  the  analogy  between  the  act  of  storing  so 
highly  explosive  and  dangerous  an  agency  as  nitroglycerine  on 
one's  premises,  and  that  of  conducting  a  business  thereon, 
which  requires  for  its  successful  operation  the  use  of  steam. 
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is  not  complete,  although  each  is  an  explosive.  Doubtless,  both 
are  dangerous  agencies  when  control  over  them  is  lost.  The 
use  of  steam  has,  however,  so  generally  been  employed  in  every 
productive  industry  that  every  owner  of  real  property  may  rea- 
sonably be  held  to  contemplate  the  contingency  of  its  being 
employed  upon  adjacent  premises,  and  to  enjoy  his  property 
subject  to  that  risk.  In  a  great  city  like  New  York  or  Chicago, 
where  numerous  and  varied  industries  are  conducted,  there  are 
doubtless  many  thousands  of  places  where  steam  is  employed. 
The  entire  population  of  such  a  city  is  interested,  and  most  of 
them  directly  or  indirectly  benefited  by  these  industries.  Large 
numbers  of  them  labor  by  day  in  factories  where  steam  fur- 
nishes the  motive  power,  and  many  of  them  sleep  at  night  in 
buildings  containing  ^''^  engines  in  active  operation.  The 
modern  steam  boiler  and  engine  cannot  be  said  to  be  such  a 
menace  to  property  and  human  life  as  to  constitute  a  nuisance 
per  se.  They  cannot,  as  such,  be  driven  from  the  centers  of 
population.  Not  so,  however,  with  gunpowder  and  nitroglyc- 
erine. These  latter  agencies,  on  account  of  their  dangerous 
character,  may  be,  and  usually,  if  not  universally,  are,  driven 
into  the  suburbs  of  towns  and  cities,  remote  from  human  habi- 
tations and  valuable  structures.  Under  the  circumstances  that 
surround  the  productive  arts  and  industries  of  today,  a  modi- 
fication of  the  strict  rule  of  liability  in  favor  of  those  who  em- 
ploy steam  in  such  arts  or  industries  may  not  be  inconsistent 
with  its  assertion  against  those  who  store  gunpowder  and  nitro- 
glycerine, or  blast  rocks  adjacent  to  the  property  of  others. 
That  public  policy  which  seeks  to  secure  the  welfare  of  the 
many  may  demand  such  modification. 

Whether  upon  such  grounds  or  for  any  other  reasons,  such  a 
modification  of  the  rule  should  obtain  in  the  case  for  the  use 
of  steam  is  not,  of  course,  before  the  court,  and  the  question 
is  only  considered  in  this  brief  way  to  show  that  there  may  be 
no  irreconcilable  conflict  between  the  cases  that  have  absolved 
the  owners  of  boilers  from  liability  for  the  consequences  of  an 
explosion  occurring  without  their  fault,  and  the  conclusions 
reached  by  us  in  the  case  under  consideration.  Doubtless  gun- 
powder, nitroglycerine,  and  other  dangerous  explosives  are  use- 
ful agencies  in  many  industries,  as  well  as  steam,  but,  conced- 
ing that  in  the  case  of  steam  boilers,  the  extensive  and  varied 
uses  to  which  steam  is  devoted,  the  comparatively  slight  danger 
arifiing  from  its  use,  require  on  *'"'*  principles  of  public  policy. 
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which  regards  the  interests  of  the  great  body  of  the  people, 
that  every  owner  of  real  property  should  be  held  to  possess  it 
subject  to  the  right  of  his  neighbor  to  erect  a  manufactory  and 
employ  steam  on  adjacent  premises,  yet  it  does  not  necessarily 
follow  that  such  owner  should  possess  his  property  also  subject 
to  the  right  of  his  neighbor  to  erect  a  powder  or  nitroglycerine 
magazine  in  his  vicinity. 

The  existence  of  a  manufacturing  establishment,  although  it 
employ  steam  as  a  motive  power,  may,  and  doubtless  is,  in  many 
instances,  a  positive  benefit  to  real  property  in  its  vicinity, 
and,  instead  of  diminishing,  may  enhance  its  value,  while,  on 
the  contrary,  the  erection  and  use  of  a  nitroglycerine  magazine 
could  have  no  other  than  a  disastrous  effect  on  the  value  of  all 
real  property  in  its  vicinity.  We  think,  therefore,  the  right  to 
maintain  the  former  may  be  placed  upon  grounds  that  cannot 
apply  to  the  latter.  The  general  doctrine  upon  the  subject 
stated  in  Fletcher  v.  Rylands,  L.  R.  1  Ex.  265,  seems  to  be  just 
and  fair  in  its  general  operation.  The  syllabus  of  that  case, 
as  announced  by  the  house  of  lords,  L.  R.  3  H.  L.  330,  seems 
to  recognize  a  distinction  in  this  respect  between  an  ordinary 
and  an  extraordinary  use  of  his  premises  by  their  owner,  and 
had  that  learned  tribunal  then  had  before  it  a  case  where  dam- 
ages were  sought  on  account  of  injuries  resulting  from  an  ex- 
plosion of  a  steam  boiler  in  a  manufacturing  establishment,  it 
might  have  denied  the  liability  in  the  absence  of  proof  of  negli- 
gence, on  the  ground  that  the  owner  was  using  his  premises  in 
an  ordinary  manner. 

But  whatever  might  have  been  done  by  the  house  of  lords 
in  the  case  supposed,  we  are  of  the  *'"'*  opinion  that  the  storing 
of  nitroglycerine  should  be  deemed  to  be  an  extraordinary  and 
unusual  use  of  property,  and  we  can  see  no  principle  upon 
which  an  exception  to  the  general  doctrine  laid  down  in 
Fletcher  v.  Rylands,  L.  R.  1  Ex.  265,  can  be  held  to  exist  in 
favor  of  one  who  stores  upon  his  own  premises  that  or  any 
other  dangerous  explosive. 

Judgment  affirmed. 

Shauck,  J.,  dissents. 

EXPLOSIVES— LIABILITY  FOR  KEEPING.— A  number  of  the 
cases  maintain  that  the  true  and  only  ground  of  liability  for  dam- 
ages arising  from  the  keeping  explosives,  and  caused  by  an  explo- 
sion happening  while  the  party  sought  to  be  charged  Is  In  the  law- 
ful possession  of  the  thing  exploding,  Is  the  want  of  ordinary  care 
or  skill  In  Its  management,  or  In  the  manner  In  which  It  is  kept. 
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The  true  rule,  however,  we  think  Is,  that  if  the  manufacture  or 
storage  of  explosives  is  such  as  to  amount  to  a  nuisance,  either 
public  or  private,  the  party  so  manufacturing  or  storing  the  articles 
In  question  Is  liable  for  all  damages  occasioned  thereby,  or  through 
an  explosion  thereof,  even  though  he  may  not  have  been  guilty  of 
negligence,  and  regardless  of  the  care  exercised  In  storing  the  explo- 
sives, or  In  choosing  the  place  In  which  they  are  kept:  Monographic 
note  to  Klimey  t.  Koopman,  67  Am.  St  Bep.  1S4-140. 
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TAXATION  OF  INHERITANCES.— An  act  entitled  •'An  a«l 
taxing  gifts,  legacies,  and  Inheritances  In  certain  cases,  and  pro- 
viding for  the  collection  thereof,"  and  providing  for  the  taxation  of 
Inheritances  of  personal  property,  la  essentially  and  avowedly  a 
tax  law  Imposing  a  state  tax  on  certain  specified  personal  prop- 
erty, and  has  none  of  the  features  of  an  Intestate  law,  or  of  an  act 
regulating  the  disposition  of  "property  by  will,  or  by  Instruments  In 
the  nature  thereof. 

TAXATION  OP  INHERITANCES  —  CONSTITUTIONAL* 
LAW. — A  statute  imposing  a  tax  on  gifts,  legacies,  and  Inheritances 
in  certain  cases,  and  providing  for  the  collection  thereof,  but  ex- 
empting from  Its  operation  personal  property  in  all  estates  to  the 
amount  of  five  thousand  dollars,  is  void,  as  In  violation  of  a  con- 
stitutional provision  that  all  taxes  shall  be  uniform  upon  the  same 
class  of  subjects,  within  the  territorial  limits  of  the  authority  levy- 
ing the  tax,  and  that  all  laws  exempting  property  from  taxation, 
other  than  certain  enumerated  property,  are  void,  when  Inhei'itancei 
are  not  among  such  enumerated  exemptions. 

TAXATION— UNEQUAL  CLASSIFICATION— CONSTITU- 
TIONAL LAW. — A  pretended  classification  of  property  for  the  pur- 
poses of  taxation  that  is  based  solely  on  a  difterence  In  quantity 
of  precisely  the  same  kind  of  property  is  necessarily  unjust,  arbi- 
trary, illegal,  and  unconstitutional. 

TAXATION  OP  INHERITANCE— LOCAL  LAWS— CONSTI- 
TUTIONAL LAW. — A  statute  Imposing  a  tax  on  gifts,  legacies,  and 
Inheritances  in  certain  cases  only  is  necessarily  a  special  law  and  in 
confilct  with  a  constitutional  provision  prohibiting  the  passage  of 
any  local  or  special  law  changing  the  law  of  descent  or  succession. 

F.  A.  Osbourn,  J.  P.  Elkin,  J.  C.  Grady,  and  H.  C.  McGor- 
mick,  attorney  general,  for  the  appellant. 

C.  £.  Morgan,  Jr.,  and  B.  C.  Dale,  for  the  appellat. 
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I''  STEREETT,  C.  J.  This  appeal  challenges  the  validity 
cf  the  decree  of  the  court  below,  in  which  the  act  of  May  12, 
1897  (Pub.  Laws,  66),  entitled,  "An  act  taxing  gifts,  legacies, 
and  inheritances  in  certain  cases  and  providing  for  the  col- 
lection thereof,"  was  adjudged  unconstitutional  and  void. 

Section  1  of  the  act  declares:  "That  from  and  after  the  pas- 
eage  of  this  act,  all  personal  property,  of  whatsoever  kind  and 
nature,  which  shall  pass  by  will,  or  by  the  intestate  law  of  this 
state,  from  any  person  who  may  be  seised  or  possessed  of  the 
same  ....  shall  be,  and  the  same  is  hereby  made  subject  to 
a  tax  of  two  dollars  on  every  one  hundred  dollars  of  the  clear 
value  of  such  personal  property,  after  deducting  the  debts  of 
the  decedent  and  costs  of  administration,  ....  to  be  paid  for 
the  use  of  the  commonwealth;  and  all  heirs,  legatees,  devisees, 
administrators,  executors,  and  trustees  shall  only  be  discharged 
from  liability  for  the  amount  of  such  taxes  ....  by  paying 
the  same  for  the  use  aforesaid,  as  hereinafter  directed;  pro- 
vided, that  personal  property  to  the  amount  of  five  thousand 
dollars  shall  be  exempt  from  the  payment  of  this  tax  in  all 
estates;  and  provided  further,  that  so  much  of  the  estates  of 
persons  heretofore  deceased  as  has  not  been  actually  distributed 
and  paid  to  persons  entitled  thereto  'prior  to  the  passage  of  this 
act  shall  be  liable  to  the  tax  imposed  by  this  law,  as  well  as  the 
estates  of  persons  who  die  hereafter.'* 

The  last  quoted  proviso  appears  to  have  been  added  by  way 
of  amendment  to  the  first  section  of  the  bill  while  it  was  under 
consideration,  with  the  view  of  so  enlarging  (by  improper  use 
of  a  proviso)  the  scope  of  that  section  as  to  bring  within  its 
operation  undistributed  portions  of  all  estates  of  persons  there- 
tofore deceased.  Inasmuch  as  the  testator,  in  the  case  now 
under  consideration,  died  September  5,  1897 — nearly  five 
months  after  the  passage  of  the  act  above  cited — the  retroactive 
provision  of  said  proviso  is  not  involved  and  requires  no  further 
notice  in  this  case.  In  other  cases,  however,  which  have  been 
argued,  the  commonwealth's  claims  are  based  upon  the  retro- 
active operation  of  said  proviso.  In  disposing  of  them,  it  may 
not  be  amiss  to  consider  the  retroactive  effect  of  the  proviso. 

The  manifest  effect  of  the  first  above-quoted  proviso  is  to  ^^ 
effectually  exclude  from  the  operation  of  the  taxing  provisions 
of  the  act  "personal  property  to  the  amount  of  five  thousand 
dollars  ....  in  all  estates.*'  To  that  extent,  the  operation  of 
the  act  is  restricted  and  qualified. 

It  is  further  restricted  and  qualified  by  section  16,  which 
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provides:  'This  act  shall  be  known  as  the  direct  inheritance 
tax  law,  and  shall  not  be  held  to  change,  modify,  or  alter  the 
existing  law  in  reference  to  the  collection  of  collateral  inherit- 
ance taxes,  it  being  the  intention  of  this  act  to  impose  a  direct 
inheritance  tax  on  all  estates  or  parts  of  estates  not  subject  to 
the  act  or  acts  providing  for  the  collection  of  collateral  in- 
heritance taxes." 

The  intervening  sections,  2  to  15,  inclusive,  are  devoted  to 
what  may  be  called  the  administrative  provisions  of  the  act. 
The  second  declares:  '*If  the  said  tax  shall  be  paid  within  three 
months  after  the  death  of  the  decedent,  a  discount  of  five  per 
cent  shall  be  made  and  allowed,  and  if  the  said  tax  is  not  paid 
at  the  end  of  one  year  from  the  death  of  the  decedent,  interest 
at  the  rate  of  six  per  centum  per  annum  shall  be  charged  for 
such  year,  and  after  the  expiration  of  one  year  from  the  death 
of  the  decedent,  interest  shall  be  charged  at  the  rate  of  twelve 
per  centum  per  annum  on  such  tax,"  et  cetera. 

The  proviso  to  section  5  declares:  "That  all  taxes  imposed 
by  this  act  shall  be  a  lien  upon  the  personal  property  of  the  es- 
tate on  which  the  tax  is  imposed,  or  upon  the  proceeds  arising 
from  the  sale  of  such  property  from  the  time  the  said  tax  is  due 
and  payable,  and  shall  continue  a  lien  until  said  tax  is  paid  and 
receipted  for  by  the  proper  officer  of  the  commonwealth." 

As  defined  and  limited  by  the  act  itself,  the  tax  sought  to 
be  charged  and  collected  under  its  provisions  is  imposed,  in  ex- 
press terms,  on  "all  personal  property  of  whatsoever  kind  and 
nature  which  shall  (thereafter)  pass  by  will,  or  by  the  intestate 
laws  of  this  state,"  from  the  respective  owners  thereof  upon 
their  decease,  and  upon  all  property,  of  the  same  kind  which 
had  theretofore  passed,  in  the  same  manner,  from  the  owners 
thereof  and  was  not  "actually  distributed  and  paid  to  the  per- 
sons entitled  thereto  prior  to  the  passage  of  this  act";  but  ex- 
empting, however,  from  said  tax  "in  all  estates,"  personal  prop- 
erty to  the  amount  of  five  thousand  dollars,  and  excepting  from 
the  operation  of  the  act  all  personal  pToperi;y  that  is  "subject 
to  the  act  ^*  or  acts  providing  for  the  collection  of  collateral 
inheritance  taxes." 

As  already  stated,  Marraaduke  C.  Cope,  the  testator  in  this 
case,  died  nearly  five  months  after  the  passage  of  the  act,  and 
in  due  course  his  executor's  account  was  filed  and  confirmed, 
showing  nine  hundred  and  seventeen  thousand  five  hundred 
and  nineteen  dollars  and  eighty-eight  cents,  net  balance  of  per- 
sonal property  for  distribution.     The  learned  auditing  judge  of 


752  Estate  of  Cope.  [Penn, 

the  court  below  rejected  the  commonwealth's  claim  on  the  fund 
for  state  tax,  under  the  provisions  of  the  socalled  "direct  in- 
heritance tax  law**  in  question,  on  the  ground  that  in  Blight's 
Estate,  6  Dist.  Eep.  459,  Portuondo's  Estate,  6  Dist.  Eep.  462, 
and  other  cases  involving  the  same  question,  the  said  court  had 
theretofore  declared  the  said  law  unconstitutional  and  void. 
Exceptions  to  said  adjudication  having  been  filed  by  the  com- 
monwealth, the  same  were  duly  considered  and  dismissed  by  the 
court  in  bank  which,  in  an  opinion  by  its  learned  president, 
confirmed  the  adjudication  and  decreed  distribution  accord- 
ingly.    Hence  this  appeal  by  the  commonwealth. 

Substantially,  the  only  question  involved  in  the  five  specifi- 
cations of  error  is  this:  Did  the  learned  court  below  err  in  de- 
ciding that  the  act  in  question  is  unconstitutional?  In  our 
opinion  it  did  not. 

As  to  the  character  of  the  act,  there  cannot  be  any  doubt. 
That  it  is  an  act  imposing  taxes  on  the  personal  property  there- 
in specified  is  too  plain  for  discussion.  To  hold  otherwise  would 
be  a  perversion  of  the  plain  meaning  of  the  words  employed  in 
entitling  the  act  and  specifying  its  provisions.  As  we  have 
seen,  its  title  declares  it  to  be,  "An  act  taxing  gifts,  legacies," 
et  cetera,  and  providing  for  the  collection  thereof.  Section  16 
declares  that  it  shall  be  "known  as  the  direct  inheritance  tax 
law."  The  "personal  property"  specified  in  the  act  is,  in  ex- 
press terms,  "made  subject  to  the  tax,"  et  cetera:  Act  of  May 
12,  1897,  sec.  1.  The  second  proviso  to  that  section  expressly 
declares  "that  so  much  of  the  estates  of  persons  heretofore  de- 
ceased as  has  not  been  actually  distributed  and  paid  to  persons 
entitled  thereto  prior  to  the  passage  of  this  act  shall  be  liable 
to  the  tax  imposed  by  this  law,  as  well  as  the  estates  of  persons 
who  die  hereafter."  Section  6  declares:  "All  taxes  imposed  by 
this  act  shall  be  a  lien  upon  the  personal  property  of  the  estate 
on  which  the  tax  is  imposed,  or  upon  the  proceeds  arising  from 
the  sale  of  *®  such  property,"  et  cetera.  It  is  also  an  act  ex- 
empting "from  the  payment  of  this  tax,  in  all  estates,"  personal 
property  specified  therein  to  the  amount  of  five  thousand  dol- 
lars. 

The  act  in  question  has  none  of  the  features  of  an  intestate 
law,  or  of  an  act  regulating  the  disposition  of  property  by  will 
or  by  instruments  in  the  nature  thereof.  On  the  contrary, 
upon  its  face  and  in  all  its  provisions  it  is  manifestly  a  tax  law, 
clearly  and  distinctly  predicated  of  the  actual  existence  and 
general  operation  of  an  intestate  law  and  a  will's  act,  under  the 
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operation  of  one  or  other  of  which  the  personal  property  in- 
tended by  its  provisions  to  be  subjected  to  taxation  would  pass 
from  the  then,  as  well  as  subsequent,  owners  thereof  to  others, 
or  had  theretofore  passed  and  become  vested  in  others  prior  to 
the  date  of  the  act  under  consideration. 

Having  thus  seen  that  the  act  in  question  is  essentially  and 
avowedly  a  "tax  law,"  imposing  a  state  tax  on  certain  specified 
personal  property,  and  providing  for  the  collection  thereof,  let 
us  briefly  inquire  whether  it  offends  against  the  fundamental 
principles  of  taxation,  or  the  provisions  of  our  constitution  re- 
lating thereto.  If  it  does,  our  manifest  duty  is  to  support  and 
defend  the  latter  by  declaring  the  act  unconstitutional:  Perkins- 
v,  Philadelphia,  156  Pa.  St.  554.  In  that  case  it  was  well  said,, 
inter  alia,  by  our  brother  Dean:  ''Every  department  of  the 
government  is  bound  by  its  [the  constitution's]  provisions,  but 
especially  is  this  court,  for  on  it  is  the  duty  of  judicially  deter- 
mining any  violation  of  it." 

It  is  of  the  very  essence  of  taxation  that  it  should  be  rela- 
tively equal  and  uniform,  and  where  the  burden  is  common 
there  should  be  a  common  contribution  to  discharge  it:  Cooley*8 
Constitutional  Limitations,  *495.  In  his  Treatise  on  Taxation, . 
second  edition,  pages  2,  3,  the  same  learned  author  says:  "In 
an  exercise  of  the  power  to  tax,  the  purpose  always  is  that  a 
common  burden  shall  be  sustained  by  common  contributions, 
regulated  by  some  fixed  general  rule  and  apportioned  by  the 
law  according  to  some  uniform  ratio  of  equality.  The  power 
is  not,  therefore,  arbitrary,  but  rests  on  fixed  principles  of  jus- 
tice which  have  for  their  object  the  protection  of  the  taxpayer 
against  exceptional  and  invidious  exactions,  and  is  to  have  effect 
through  established  rules  operating  impartially." 

"Equality  in  the  imposition  of  the  burden  is  of  the  very  es- 
sence **  of  the  right,  and  though  absolute  equality  and  abso- 
lute justice  may  not  be  attainable,  the  adoption  of  some  rule 
tending  to  that  end  is  indispensable.  Equality  as  far  as  prac- 
ticable, and  security  of  property  against  irresponsible  power  are 
principles  which  underlie  the  power  of  taxation  as  declared  ends 
and  principles  of  fundamental  laws":  Desty  on  Taxation,  29, 
and  cases  there  cited. 

As  was  well  said  by  Mr.  Justice  Brewer  in  his  dissenting 
opinion  in  Magoun  v.  Illinois  Trust  etc.  Bank,  170  U.  S.  283, 
301:  **Equality  in  right,  in  protection,  and  in  burden  is  the 
thought  which  has  run  through  the  life  of  this  nation  and  its 
constitutional  enactments  from  the  Declaration  of  Independ- 
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ence  to  the  present  liour.  Of  course,  absolute  equality  is  not 
attainable,  and  the  fact  that  a  law,  whether  tax  law  or  other, 
works  inequality  in  its  actual  operation  does  not  prove  its  un- 
constitutionality: Merchants'  etc.  Bank  v.  Pennsylvania,  167 
TJ.  S.  461.  But  where  a  tax  law  directly,  necessarily,  and  in- 
tentionally creates  an  inequality  of  burden,  it  then  becomes 
imperative  to  inquire  whether  this  inequality,  thus  intention- 
ally created,  can  find  any  constitutional  justification." 

Further  citation  of  authorities  in  support  of  these  funda- 
mental principles  is  unnecessary.  In  nearly  every  state  in  the 
Union  they  are  more  or  less  carefully  guarded  against  specific 
transgressions  by  constitutional  restrictions  and  limitations. 

Our  constitution,  article  9,  sections  1  and  2,  declares:  "All 
taxes  shall  be  uniform  upon  the  same  class  of  subjects,  within 
the  territorial  limits  of  the  authority  levying  the  tax;  but  the 
general  assembly  may,  by  general  laws,  exempt  from  taxation 
public  property  used  for  public  purposes,  actual  places  of  re- 
ligious worship,  places  of  burial  not  used  or  held  for  private 
or  corporate  profit,  and  institutions  of  purely  public  charity. 
All  laws  exempting  property  from  taxation,  other  than  the 
property  above  enumerated,  shall  be  void." 

The  language  of  section  1,  as  to  what  the  rule  of  uniformity 
shall  embrace,  is  as  broad  and  comprehensive  as  it  could  possi- 
bly have  been  made.  The  words,  "all  taxes,"  must  necessarily 
be  construed  to  include  property  tax,  inheritance  tax,  succes- 
sion tax,  and  all  other  kinds  of  tax  the  subjects  of  which  are 
susceptible  of  just  and  proper  classification.  By  necessary  im- 
plication, the  first  clause  of  that  section  recognizes  the  author- 
ity of  the  *^  legislature  to  justly  and  fairly,  but  never  arbi- 
trarily, classify  those  subjects  of  taxation  with  the  view  of 
effecting  relative  equality  of  burdens.  A  pretended  classifica- 
tion that  is  based  solely  on  a  difference  in  quantity  of  precisely 
the  same  kind  of  property  is  necessarily  unjust,  arbitrary,  and 
illegal.  For  example,  a  division  of  personal  property  into  three 
classes,  with  the  view  of  imposing  a  different  tax  rate  on  each — 
class  1,  consisting  of  personal  property  exceeding  in  value  the 
sum  of  one  hundred  thousand  dollars;  class  2,  consisting  of  per- 
sonal property  exceeding  in  value  twenty  thousand  dollars,  and 
not  exceeding  one  hundred  thousand  dollars;  and  class  3,  con- 
sisting of  personal  property  not  exceeding  in  value  twenty 
thousand  dollars — would  be  so  manifestly  arbitrary  and  illegal 
that  no  one  would  attempt  to  justify  it. 

The  next  clause  of  section  1  expressly  authorizes  the  legis- 
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lature  to  exempt  from  taxation  four  specified  classes  or  kinds  of 
property.  This  specific  delegation  of  authority  to  exempt  im- 
pliedly prohibits  express  exemption  from  taxation  of  any  other 
property,  but,  to  place  this  matter  beyond  the  reach  of  doubt, 
it  is  expressly  ordained  in  section  2  that  "all  laws  exempting 
property  from  taxation  other  than  the  property  above  enumer- 
ated shall  be  void." 

These  limitations  on  the  power  of  the  legislature  mean  some- 
thing. They  are  plainly  intended  to  secure,  as  far  as  possible, 
uniformity  and  relative  equality  of  taxation,  by  prohibiting 
generally  the  exemption  of  a  certain  part  of  any  recognized 
class  of  property,  and  subjecting  the  residue  to  a  tax  that  should 
be  borne  uniformly  by  the  entire  class,  and  by  guarding  againsc 
any  other  device  that  necessarily  or  intentionally  infringes  on 
the  established  rules  of  uniformity  and  relative  equality  which, 
as  we  have  seen,  underlie  every  just  system  of  taxation.  In 
any  view  that  can  reasonably  be  taken  of  these  limitations,  it 
must  be  manifest  to  any  reflecting  mind  that  the  act  in  ques- 
tion offends  against  them  by  undertaking  to  wholly  exempt 
from  taxation  the  personal  property  of  a  very  large  percentage 
of  decedent's  estates,  and  impose  increased  and  unequal  burdens 
on  the  residue  of  the  same  class  of  property. 

If  the  authority  to  exempt,  et  cetera,  which  was  assumed  and 
exercised  by  the  legislature  in  this  case,  is  sanctioned  by  this 
*^  court,  the  constitutional  rule  of  uniformity  virtually  be- 
comes a  dead  letter,  and,  in  lieu  of  the  will  of  the  people,  as 
plainly  declared  in  the  fundamental  law  of  the  state,  the  un- 
restrained will  of  the  legislature  becomes  the  supreme  law  on 
that  subject.  If  the  legislature  had  authority  under  the  consti- 
tution to  do  what  was  done  in  this  case,  they  had  like  authority 
to  reverse  their  order  of  taxation,  et  cetera,  and  thus  impose 
the  tax  on  personal  property  amounting  in  value  to  five  thou- 
sand dollars  and  less,  and  exempt  therefrom  all  property  of  same 
recognized  class  in  excess  of  that  sum;  and,  consequently,  they 
have  like  authority,  in  every  case,  to  establish  any  other  arbi- 
trary ratio  between  the  amount  in  value  of  property  to  be  taxed 
and  that  which  shall  be  exempt  therefrom,  in  any  class  of 
fiubjects. 

The  commonwealth's  contention  is  that  the  "two  dollars  on 
every  one  hundred  dollars  of  the  clear  value  of  such  personal 
property"  in  excess  of  five  thousand  dollars  is  not  a  tax  accord- 
ing to  the  true  intent  and  meaning  of  article  9,  sections  1  and 
2  of  the  constitution  above  quoted;  that  independently  of  the 
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taxing  power,  the  legislature  was  fully  empowered  to  pass  the 
act  in  question,  and  hence  it  is  not  within  the  inhibition  of  sec- 
tion 9  of  the  constitution;  that  in  the  language  of  Dos  Passos 
on  Inheritance  Tax,  second  edition,  chapter  2,  section  8:  "Such 
taxes  are  nothing  more  than  a  burden,  bonus,  excise,  or  assess- 
ment, as  they  have  been  variously  defined,  imposed  by  the  gov- 
ernment upon  the  passing,  devolution,  transmission,  or  priv- 
ilege of  taking  or  receiving  property  under  wills  and  intestate 
laws,  whether  such  property  passes  to  collateral  or  lineal  heirs." 

These  propositions  are  predicated  of  the  assumed  principle 
that  the  right  to  inherit  or  succeed  to  property  is  not  a  natural 
but  merely  a  civil  right  (1  Sharswood's  Blackstone,  398,  399), 
and  hence  the  commonwealth,  acting  through  its  law-making 
power,  may  assert  its  sovereign  right  to  take  and  appropriate 
to  its  own  use  such  portion  or  portions  of  the  estates — real, 
personal,  and  mixed — of  every  decedent  as  the  legislature,  in 
its  wisdom,  may  consider  necessary  and  proper.  They  also  as- 
sume that  the  people  of  this  state,  in  their  fundamental  law, 
have  placed  no  restriction  on  legislative  power  in  that  regard. 

Without  pausing  to  consider  the  soundness  as  well  as  the 
scope  of  the  principle  thus  broadly  asserted,  but  conceding,  for 
argument's  sake  merely,  that  the  legislature  has  the  power  under 
^^  our  constitution  to  so  change  the  law  of  descent  and  succes- 
sion as  to  give  the  commonwealth  a  certain  portion  of  every  de- 
cedent's estate,  or  to  otherwise  regulate  the  transmission  or 
devolution  of  such  estates,  it  does  not  by  any  means  follow  that 
the  "direct  inheritance  tax  law"  under  consideration  is  such  an 
act.  As  we  have  seen,  the  act  does  not  profess  to  be  a  supple- 
ment to  or  an  amendment  of  our  laws  relating  to  the  estates  of 
testates  or  intestates,  but  quite  the  reverse.  There  is  nothing 
in  its  title  or  its  text  to  indicate  anything  else  than  that  it  was 
intended  to  be  a  tax  law  imposing  a  tax  of  two  per  centum  on 
the  personal  property  of  decedents  therein  specified  within  the 
scope  of  article  9  of  the  constitution;  but  assuming,  for  argu- 
ment's sake  only,  that  it  is  otherwise — that  it  was  in  fact  in- 
tended to  be  an  act  supplementary  or  amendatory  of  existing 
laws  regulating  the  succession  to  estates  of  decedents — ^we  think 
it  clearly  offends  against  that  clause  of  article  3,  section  7,  of 
the  constitution  which  declares:  "The  general  assembly  shall 
not  pass  any  local  or  special  law  ....  changing  the  law  of 
descent  or  succession." 

As  our  laws  of  descent  and  succession  stood  prior  to  the  pas- 
sage of  the  "direct  inheritance  tax  law,"  the  personal  property 
specified  in  said  act  was  never  subject  to  any  *T)urden,  bonus. 
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excise,  or  assessment"  whatever.  The  pre-existing  law  of  suc- 
cession is  changed  by  that  act,  in  that  it  imposes  a  burden  on 
so  much  of  said  property  as  is  in  excess  of  five  thousand  dollars, 
and  leaves  it  unchanged  as  to  the  residue.  It  is,  therefore,  a 
special  and  not  a  general  act,  because  it  does  thus  impose  a 
burden  on  a  part  of  said  property,  and  declares  that,  in  all  es- 
tates, personal  property,  not  exceeding  five  thousand  dollars  in 
value,  shall  be  exempt  from  said  burden.  It  thus  changes  the  ' 
law  of  succession  as  to  part  of  the  property  specified  therein, 
and  attaches  a  condition  to  the  right  of  succession  which  is 
neither  general  nor  uniform,  in  that  the  burden  is  not  imposed 
upon  all  distributees  or  all  estates  of  decedents,  but  only  upon 
a  portion  of  them  arbitrarily  selected,  while  others  in  precisely 
the  same  class  are  exempted  therefrom.  As  to  classification, 
it  is  very  clear  that  five  thousand  dollars  in  value  of  the  per- 
sonal property  specified  in  the  act  is  precisely  the  same  in  kind 
as  fifty  thousand  dollars  (or  any  other  sum)  in  value  of  said 
property.  The  money  value  of  any  given  kind  of  property, 
such  as  that  specified  in  the  act  can  never  be  made  a  legal  basis 
of  subdivision  **  or  classification  for  the  purpose  of  imposing 
unequal  burdens  on  either  of  such  classes,  or  wholly  exempting 
either  of  them  from  any  burden.  On  the  commonwealth's  own 
assumption,  therefore,  the  act  is  a  special  law,  changing  the 
law  of  succession,  and  is  clearly  forbidden  by  article  3,  section 
7,  of  the  constitution. 

In  the  absence  of  reliable  data,  the  practical  operation  of 
the  five  thousand  dollar  exemption  proviso  cannot  be  definitely 
stated,  but  it  would,  perhaps,  be  safe  to  say  that,  outside  of 
the  large  centers  of  population,  from  ninety  to  ninety-five  per 
cent  of  the  estates  of  decedents,  administered  by  the  orphans' 
court  from  year  to  year,  do  not  separately  represent  personal 
property  exceeding  in  value  the  sum  of  five  thousand  dollars; 
80  that  probably  not  more  than  from  five  to  ten  per  cent  of  said 
estates,  therein  administered,  are  subject  to  the  two  per  cent 
direct  inheritance  tax.  Whatever  the  precentage  of  such  estates 
may  be — whether  more  or  less  tlian  five  to  ten  per  centum — it 
conclusively  shows  the  special  character  of  the  act  in  question. 
It  also  illustrates  the  injustioe  and  iuei^uality  that  must  le- 
fult  from  such  special  legislation-  If  the  exempted  personal 
property  were  subjected  to  the  same  tax  rate  that  is  required 
to  be  paid  on  personal  property  in  excess  of  five  thousand 
dollars,  it  would  yield  to  the  commonwealth  an  average  of 
about  fiftj  dollars  on  each  decedent's  estate — a  sum  that  is  by 
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no  means  insignificant  when  the  aggregate  number  of  snch  es- 
tates is  taken  into  consideration. 

Appellant's  suggestion,  that  we  have  a  precedent  for  exemp- 
tion in  the  proviso  to  our  collateral  inheritance  tax  law,  has  no 
force  when  we  recall  the  fact  that  said  proviso  was  enacted  in 
1826  (Pub.  Laws,  227),  long  before  the  adoption  of  our  present 
constitution  containing  the  limitations  on  the  powers  of  the 
legrslature,  which  we  have  been  considering.  No  such  limita- 
tions existed  in  1826  when  the  proviso  to  our  collateral  inheri- 
tance tax  law  was  enacted,  and,  of  course,  it  was  a  valid  enact- 
ment which  has  never  been  repealed  or  modified. 

There  are  other  points  of  minor  importance  to  which  refer- 
ence might  be  made,  but  enough  has  been  said  to  show  that  in 
any  view  that  can  be  reasonably  taken  of  the  act  in  question  it 
is  unconstitutional  and  void. 

Decree  affirmed  and  appeal  dismissed  at  appellant's  costs. 

TAXATION  OF  INHERITANCES— UNIFORMITY.— A  succes- 
sion tax  must  be  uniform  as  to  persons  of  the  same  class.  One 
person  cannot  be  charged  a  greater  percentage  on  his  legacy  than 
another  person  in  the  same  class,  because  the  amount  of  his  legacy 
is  greater  than  that  of  the  latter.  A  statute  imposing  a  charge  of 
five  per  cent  for  legacies  of  ten  thousand  dollars,  and,  where  lega- 
cies are  above  that  sum,  five  per  cent  on  the  first  ten  thousand 
dollars,  and  twelve  and  a  half  per  cent  on  the  balance,  is  therefore 
void  for  want  of  uniformity:  State  v.  Switzler,  143  Mo.  287,  65  Am. 
St.  Rep.  653.  But  see  Eyre  v.  Jacob,  14  Gratt.  422,  73  Am.  Dec. 
867. 

TAXATION  OF  INHERITANCES  —  CONSTITUTIONALITY 
OF:  See,  generally,  on  the  question  of  taxation  of  inheritances,  the 
monographic  notes  to  State  v.  Hamlin,  41  Am.  St  Rep.  580;  New 
Orleans  v.  Telephone  etc.  Co.,  8  Am.  St.  Rep.  508. 


KbATOR   V.    SOR ANTON    TrACTION    CoMPANY. 

[191  Pennsylvania  State,  102.] 
CARRIERS  —  PASSENGERS  —  TRANSFERS  —  NEGLI- 
GENCE.— If  a  passenger  is  given  a  transfer  ticket  from  one  elec- 
tric-car to  another  to  enable  him  to  reach  his  destination,  and,  while 
in  the  highway  approaching  and  near  to  the  proper  car  for  him  to 
take  under  the  terms  of  the  transfer,  he  is  struck  by  a  piece  of  the 
trolley  pole,  which  breaks  while  it  is  being  turned  from  one  end 
of  the  car  to  the  other,  and  while  the  company  or  its  servant  is 
not  exercising  extraordinary  care  tOAvard  the  holder  of  the  transfer, 
he  is  entitled,  as  a  passenger,  to  recover  for  the  injury  thus  sus- 
tained. 

B.  Warren,  E.  N.  Willard  and  H.  A.  Knapp,  for  the  appel- 
lant. 
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S.  B.  Price,  for  the  appellees. 

io»  DEAN,  J.  Appellant  operates  two  lines  of  electric  pas- 
senger cars  running  out  from  the  city  of  Scranton,  one  north, 
the  other  south;  ^^^  the  terminus  of  the  one  running  north 
was  at  the  comer  of  Penn  and  Lackawanna  avenues;  of  that  run- 
ning south,  in  front  of  the  Wyoming  House,  a  block  distant, 
the  company  provided  a  continuous  passage  on  both  lines  by 
transfer  tickets.  On  August  30,  1894,  Susan  Keator,  plaintiff, 
got  upon  a  car  of  the  north  line  to  go  to  Mountain  Lake,  a 
pleasure  resort  on  the  south  line.  She  paid  her  fare,  and,  when 
the  car  stopped  at  the  comer  of  Penn  and  Lackawanna  avenues, 
got  off;  before  she  left  the  car  the  conductor  gave  her  a  trans- 
fer ticket  which  read:  "Good  upon  next  south  side  car  within 
thirty  minutes  from  nine  o'clock."  She  then  walked  to  the 
starting  point  of  the  south  side  car  in  front  of  the  "Wyoming 
House.  While  standing  on  the  pavement,  the  trolley-car 
pulled  up  and  stopped;  as  it  would  proceed  to  its  destination  in 
an  opposite  direction,  the  motorman  attempted  to  change  the 
trolley-pole  to  the  other  end  of  the  car;  in  doing  so  it  broke,  and 
a  piece  of  it  struck  Mrs.  Keator  on  the  head  and  shoulder,  in- 
flicting a  severe  injury;  when  stricken,  she  had  moved  from  the 
pavement  to  a  point  midway  between  the  curb  and  car;  the  dis- 
tance from  car  to  curb  was  about  ten  feet;  at  the  time,  the  seats 
had  been  reversed  in  the  car,  which  was  an  -open  one,  and  she 
was  approaching  it  to  get  on.  On  the  trial  in  the  court  below, 
two  questions  arose,  one  of  law  for  the  court,  and  one  of  fact 
for  the  jury.  On  the  undisputed  facts,  was  plaintiff,  at  the 
time  of  the  injury,  in  a  legal  sense,  a  passenger  on  defendant's 
road?  If  so,  then  she  was  entitled  to  recover,  for  defendant 
adduced  no  evidence  of  that  high  degree  of  care,  such  as  is  in- 
cumbent on  a  common  carrier  of  passengers,  when  one  haa  been 
injured  by  any  of  the  machinery  or  attachments  of  the  car  or 
other  vehicle  in  which  the  passenger  is  being  transported,  [f 
she  was  not  a  passenger,  then  did  the  company  exercise  that  or- 
dinary care  in  manipulating  its  machinery  which  it  owed  to 
others  occupying  and  using  a  common  highway?  The  court 
decided  the  first  question  in  favor  of  plaintiff,  but  to  save  a 
second  trial,  if  such  ruling  should  be  error,  it  submitted  the 
evidence  bearing  on  the  second  question  to  the  jury,  directing 
them  to  make  a  special  finding  as  to  tl^t  branch  of  the  case. 
On  this  question,  the  jury  answered,  that  defendant  had  not 
exercised  ordinary  care  in  changing  the  trolley,  consequently 
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there  was  a  finding  for  plaintiff  on  both  grounds;  her  damages 
were  assessed  at  four  thousand  six  hundred  and  seventy  dollars 
and  eighty-three  cents.  Afterward  *^^  in  a  very  full  opinion 
filed,  the  court  overruled  a  motion  for  a  new  trial,  and  entered 
judgment  on  the  verdict. 

The  case  turns  here,  on  whether  the  court  below  was  correct 
in  holding,  on  the  undisputed  facts,  that  plaintiff,  at  the  time 
she  received  the  injury,  was  a  passenger.  We  think  grave  in- 
justice might  have  been  done  defendant  by  the  method  of  trial, 
if  its  liability  had  depended  on  the  answer  of  the  jury  to  the 
•second  question.  The  court  pointedly  decided  and  explicitly 
announced,  as  matter  of  law,  that  defendant  owed  to  plaintiff, 
as  a  passenger,  extraordinary  care,  and  then  submitted  to  them 
the  evidence,  to  determine  whether  it  had  exercised  toward  her, 
as  a  traveler  on  the  highway,  ordinary  care.  A  jury  of  lawyers 
would  doubtless  have  clearly  perceived  the  distinction  so  per- 
spicuously pointed  out  by  the  court;  but  with  the  large  majority 
of  laymen,  it  would  not  be  comprehended,  and,  if  compre- 
hended, would,  in  many  cases,  not  be  heeded.  In  considering 
the  second  question,  the  jury  would  start  with  the  conviction 
that  defendant  had  violated  its  lawful  duty  to  its  own  passen- 
ger, and  probably,  therefore,  had  neglected  a  less  rigorous  one 
to  the  general  public.  In  the  face  of  the  law,  as  declared  by 
the  court  on  the  first  question,  a  corporation's  chance  for  a 
favorable  verdict  on  the  second  was  a  very  remote  one  with  the 
ordinary  jury.  We  would  hesitate  to  sustain  the  court's  method 
of  reaching  a  verdict,  however  commendable  the  motive,  if  the 
correctness  of  the  judgment  depended  on  the  jury's  answer  to 
the  second  question;  defendant  was  entitled  in  fairness  to  an 
answer  on  the  second  from  a  jury,  unprejudiced  by  a  decision 
Against  it  on  the  first. 

But,  taking  the  undisputed  facts,  was  the  plaintiff's  relation 
"to  defendant  at  the  time  of  the  injury  that  of  a  passenger?  If 
450,  then  the  burden  was  on  defendant  to  show  it  had  exercised 
a  high  degree  of  care  toward  her  because  of  that  relation.  It 
offered  no  evidence  as  to  the  strength  of  the  trolley-pole; 
whether  it  had  been  subject  to  inspection  at  any  time;  whether 
age  and  constant  use  had  destroyed  the  tenacity  of  its  fiber;  or 
even  whether  it  was  ever  safe  for  its  purpose.  The  fact  stood 
out  undisputed,  that  in  manipulating  the  pole  in  the  usual  way, 
it  broke  and  injured  plaintiff.  Unquestionably,  defendant 
failed  in  its  duty  to  her,  if  she  was  a  passenger.  It  must  be 
conceded,  we  think,  that  the  transfer  ticket,  on  its  face,  was  an 
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undertaking  to  carry  her  from  the  point  where  the  car  started, 
in  front  ***  of  the  Wyoming  House,  to  her  destination  on  the 
south  side  line.  She  was  not  a  passenger  while  on  the  side- 
walk going  from  one  point  to  the  other.  Thus  far,  the  con- 
struction of  the  carrier's  contract,  from  the  undisputed  circum- 
stances and  the  ticket,  is  palpable.  When  did  the  obligation 
of  the  contract  end  with  regard  to  her  at  this  interval?  It  must 
be  borne  in  mind,  as  so  clearly  pointed  out  by  the  learned  judge 
of  the  court  below,  that  the  injury  to  her  was  from  a  defect  in 
an  indispensable  attachment  of  the  very  vehicle  in  which  de- 
fendant had  undertaken  to  carry  her.  It  was  not  a  sidetracked 
car,  or  an  unused  one,  which  she  had  no  right  to  get  on,  but,  in 
the  common  phrase,  it  was  "her  car,"  that  had  been  provided 
by  defendant  to  carry  her  to  her  destination,  which  caused  the 
injury.  There  is  no  definition  of  the  duty  of  defendant  to 
plaintiff  which  fits  the  facts  of  this  case.  That  cited  and  re- 
lied on  by  appellant — 1  Fetter  on  Carriers  of  Passengers,  sec- 
tion 233 — applies  to  a  different  state  of  facts.  The  author  says: 
^'When  he  (a  passenger)  steps  from  the  street-car  to  the  street, 
he  ceases  to  be  a  passenger  when  he  alights.  The  street  is  in 
no  sense  a  passenger  station  for  the  safety  of  which  the  street 
railway  is  responsible.  When  a  passenger  steps  from  a  street- 
car upon  the  street,  he  becomes  a  traveler  upon  the  public 
highway,  and  terminates  his  relation  and  right  as  a  passen- 
ger, and  the  railway  company  is  not  responsible  to  him  as  a 
carrier  for  the  condition  of  the  street,  or  for  his  safe  passage 
from  the  car  to  the  sidewalk.''  And  again,  on  page  229  of 
same  book,  "the  special  duty  of  a  carrier  to  exercise  a  high  de- 
gree of  care  begins  only  when,  by  coming  upon  his  premises, 
or  in  the  act  of  entering  his  vehicle,  the  actual  relation  of  the 
passenger  to  the  carrier  is  assumed.'* 

The  cases  cited  by  the  author  anply  sustain  the  text,  but 
not  one  of  them  is  a  case  where  the  passenger  was  injured  by 
a  defective  attachment  to  the  vehicle  from  which  the  passenger 
alighted,  or  which  he  was  about  to  enter.  Unquestionably,  the 
carrier  is  not  answerable  for  the  condition  of  the  highway  on 
which  the  passenger  alights,  or  from  which  he  stands  or  steps 
before  entering  the  car;  nor  is  it  answerable  for  the  conduct 
of  third  persons  who,  by  neglect,  cause  injury  in  such  situa- 
tion to  the  passenger.  But  in  the  case  of  these  particular  con- 
veyances, electric-cars,  necessarily  and  immediately,  on  the  car 
stopping  at  the  end  of  the  route  the  motorman  proceeds  to  re- 
verse ***  the  trolley;  ordinarily,  this  is  attended  with  no  dan- 
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ger  to  anyone;  the  act  is  performed  while  some  of  the  passen- 
gers have  alighted  and  are  on  the  sidewalk  out  of  reach  of  the 
trolley-pole;  some  are  hetween  the  curb  and  the  car,  and  prob- 
ably some  yet  in  the  car.  Can  it  be  argued  with  any  plausi- 
bility that,  in  changing  the  trolley-pole,  the  carrier  owes  no 
duty  to  its  passengers  who  are  not  out  of  reach  of  danger  from 
a  part  of  the  very  vehicle  in  which  they  have  been  carried? 
Clearly,  the  duty  to  the  passenger,  under  such  circumstances, 
with  that  kind  of  vehicle,  does  not  end  the  moment  the  pas- 
senger's foot  touches  the  street.  And  so  with  the  next  start- 
ing car:  She  has  traversed  the  sidewalk,  and  is  on  the  pavement 
in  front  of  the  Wyoming  House;  the  car  moves  up  to  the  end 
of  the  line  in  front  of  her  and  stops;  she  steps  outside  the  curb 
and  moves  toward  it;  the  seats  are  being  reversed;  two  or  three 
passengers  are  already  in  the  car;  when  within  four  or  five 
feet  of  it  she  is  struck  by  the  broken  pole,  which  of  necessity 
is  being  changed.  Why  is  she  within  reach  of  this  peril?  She 
is  not  a  traveler  on  the  highway,  is  not  a  resident  who  desires 
to  cross  the  street;  is  not  a  mere  spectator  who,  from  curiosity 
or  idleness,  stands  in  that  situation  with  reference  to  the  car; 
she  is  there  because,  under  the  stipulations  of  the  contract  then 
in  her  possession,  she  has  a  right  to  take  passage  on  that  par- 
ticular car  at  that  point.  In  no  sense  is  she  one  of  the  gen- 
eral public  on  the  highway;  she  is  at  that  point,  at  that 
particular  juncture,  because  she  could  not  receive  the  consid- 
eration of  her  contract,  a  passage  to  Mountain  Lake,  if  she  were 
anywhere  else.  If  it  were  not  for  her  contract,  she  would  not 
be  there  at  all.  Surely,  in  such  situation,  under  such  circum- 
stances, the  carrier's  duty  to  her  was  what  it  owed  to  a  passen- 
ger, as  much  so  as  if  her  injury  had  been  caused  by  a  rotten 
step  on  the  car.  When  she  came  within  reach  of  the  vehicle 
provided  for  her  transportation  the  carrier's  duty  was,  that  she 
should  not  be  injured  by  the  vehicle,  if  the  highest  degree  of 
care  could  prevent  it.  Such  care  appellant  was  bound  to  show 
affirmatively;  it  did  not  attempt  to  show  it.  Therefore,  it  is 
answerable  in  damages  for  her  injury. 
The  judgment  is  affirmed. 


STREET  RAILWAYS— CARE  REQUIRED.— A  Street  railway 
company  Is  bound  to  exercise  the  utmost  skill,  diligence,  and  hu- 
man foresight  in  conveying  its  passengers,  and  is  liable  for  slight 
negligence:  Spellman  v.  Lincoln  etc.  Transit  Co.,  36  Neb.  890,  38 
Am.  St.  Rep.  758;  Lincoln  St.  Ry.  Co.  v.  McCIellan,  54  Neb.  672,  69 
Am.  St  Rep.  736. 
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CARRIERS  —  DEFECTIVE  APPLIANCES— NEGLIGENCE.— 
An  Injury  to  a  passenger,  shown  to  have  been  caused  by  reason  of 
■ome  defect  or  imperfection  in  the  carrier's  appliances,  or  by  some 
omission  of  duty  or  negligent  act  of  his  servants,  raises  a  presump- 
tion of  negligence  on  his  part:  Hite  v.  Metropolitan  St.  By.  Co.,  130 
Mo.  132,  51  Am.  St  Rep.  555. 

STREET  RAILWAYS— PASSENGERS  ON.— One  who  Steps 
from  a  street  railway  to  the  street  is  not  upon  the  premises  of  the 
railway  company,  but  upon  a  public  place,  where  he  has  the  same 
rights  with  every  occupier,  and  over  which  the  company  has  no 
controL  His  rights  are  those  of  a  traveler  upon  a  highway,  and 
not  of  a  passenger:  Creamer  v.  West  End  St  By.  Ca,  156  Mass. 
820,  82  Am.  St  Bep.  450. 


Wells  v.  New  England   Mutual   Life  Ins.  Co, 

[191  Pennsylvania  State,  207.] 
INSURANCE,  LIFE— DEATH  FROM  ABORTION,— Under 
a  life  Insurance  policy  providing  that  it  shall  be  void  if  the  Insured 
dies  in  consequence  of  any  violation  of,  or  attempt  to  violate,  any 
criminal  law  of  the  United  States,  or  of  any  state  where  the  in- 
sured may  be,  no  recovery  can  be  had  if  death  results  from  the 
insured  having  voluntarily  submitted  to  an  illegal  operation  known 
to  be  dangerous  to  life,  with  intent  to  cause  an  abortion,  without 
any  justifiable  medical  reason.  To  permit  a  recovery  in  such  case 
is  against  public  policy. 

The  iDsurance  policy  in  suit  provided  that  it  should  be  void 
if  the  insured  died  in  consequence  of  any  violation  of,  or  at- 
tempt to  violate,  any  criminal  law  of  the  United  States,  or  of 
any  state  or  country  in  which  the  insured  might  be. 

W.  S.  M'Lean  and  J.  B.  Woodward,  for  the  appellant. 

H.  "W.  Palmer  and  J.  T.  Lenahan,  for  the  appellee. 

*"  GREEN,  J.  We  are  clearly  of  opinion  that  the  learned 
court  below  should  have  affirmed  the  sixth  point  of  the  de- 
fendant and  directed  the  jury  to  render  a  verdict  for  the  de- 
fendant. There  was  no  dispute  about  the  facts  of  the  case  nor 
any  question  as  to  the  law.  That  the  deceased  woman  volun- 
tarily submitted  to  an  operation  for  abortion  upon  her  person, 
and  that  she  caused  it  to  be  done  ^^^  by  her  own  importunity 
to  that  end,  and  that  she  died  from  the  direct  effects  of  the 
operation,  were  established  by  the  overwhelming  testimony  in 
the  case,  without  the  least  shade  of  contradictory  evidence. 
The  substance  of  all  this  was  conceded  in  the  charge  of  the 
court  to  the  jury,  and  the  judge  instructed  the  jury  that  if  they 
believed  that  the  operation  was  submitted  to  voluntarily,  with- 
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out  any  justifiable  medical  reason,  they  should  find  for  the  de- 
fendant. The  court  affirmed  the  first  and  second  points  of  the 
defendant  which  presented  the  subject  in  that  aspect  alone. 
But  the  learned  court  intimated  that  there  might  have  been 
some  other  intervening  cause  that  produced  the  death  of  the 
party,  and  submitted  that  question  to  the  jury  thus:  "Did  any 
other  cause,  taking  in  consideration  where  it  was  alleged  it  was 
performed,  intervene,  which  produced  blood  poisoning  or  septi- 
caemia and  caused  death?  If  it  did,  the  company  will  have  tov 
pay  the  amount  of  this  policy.  If  it  did  not,  you  should  return  / 
a  verdict  in  their  favor."  As  there  was  not  the  smallest  frag- 
ment of  testimony  as  to  the  existence  of  any  other  cause  of 
the  death  of  the  insured  than  the  abortion,  it  was  grave  error 
to  submit  such  a  question  to  the  jury.  It  only  tended  to  mis- 
lead them  and  direct  their  attention  to  a  false  issue. 

There  was  no  question  that  the  policy  was  a  Massachusetts 
contract,  and  was  governed  by  the  law  of  that  state.  It  was 
also  shown  that  the  supreme  court  of  that  state  had  decided  in 
a  case  almost  precisely  similar  k>  this  that  there  could  be  no 
recovery  on  a  policy  of  life  insurance  upon  the  ground  of  pub- 
lic policy  if  death  results  from  the  insured  having  voluntarily 
submitted  herself  to  an  illegal  operation  known  to  her  to  be 
dangerous  to  life,  with  intent  to  cause  an  abortion,  without  any 
justifiable  medical  reason:  Hatch  v.  Mutual  Life  Ins.  Co.,  130 
Mass.  550,  21  Am.  Eep.  541. 

The  testimony  in  the  present  case  proved  conclusively  and 
without  the  least  contradiction  that  the  insured  procured  the 
operation  for  an  abortion  to  be  performed  upon  her  person, 
and  that  she  died  in  direct  consequence  of  the  operation.  Dr. 
Crawford  testified  on  this  subject  as  follows:  "She  told  me  in 
the  mean  time  that  she  had  undergone  an  operation,  she  had 

an  abortion She  told  me  that  it  was  done  in  Nanticoke 

one  week,  I  think,  or  about  one  week,  prior  to  that  time;  that 
it  was  done  by  the  insertion  of  an  instrument  into  her  womb. 
She  told  me,  *^^  too,  that  several  previous  attempts  had  been 
made  by  the  same  person  to  produce  the  abortion;  that  those 
attempts  had  failed.  At  the  time  she  mentioned  (a  week  be- 
fore) she  had  again  visited  the  abortionist,  and  he  then  per- 
formed a  different  operation,  he  did  what  he  called  dilating 
her  womb,  that  is,  introduced  in  and  forced  it  open."  He  also 
testified  that  he  told  her  she  would  certainly  die,  and  she  re- 
plied, "Oh,  no,  I  am  not  going  to  die.  I  have  had  as  many 
as  six  abortions  or  had  an  abortion  produced  as  many  as  six 
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times,  and  I  have  always  gotten  well,  and  I  will  now."  She' 
repeated  a  similar  statement  in  the  presence  of  Mrs.  Harvey, 
when  she  said,  "Oh,  pshaw,  I  am  not  going  to  die;  I  have  had 
this  done  two  or  three  times  before,"  and  to  Mr.  Whalen,  who 
testified,  'HiVell,  she  said  she  had  that  done  several  times  be- 
fore, that  she  would  get  over  it";  and  to  Mr.  Davison,  who  testi- 
fied that  she  said,  "She  would  not  die,  that  this  had  been  done 
before  and  she  had  always  recovered."  To  Dr.  Stoeckel,  who 
delivered  the  foetus,  she  named  the  person  who  performed  the 
operation,  saying  it  was  a  Dr.  Dan,  of  Nanticoke.  She  was  asked: 
"Q.  What  did  she  say  about  Dr.  Dan,  if  anything?  A.  Sl\e 
said  that  he  had  performed  several  operations  which  were  not 
successful.  Q.  On  her?  A.  On  her.  And  she  asked  me,  to 
use  her  own  words,  if  I  thought  he  hadn't  made  a  botch  of 

it Q.  Whether  or  not  she  told  you  how  many  times  she 

had  been  down  to  see  Dr.  Dan?  A.  She  spoke  of  two  or  three 
times."  Dr.  Stoeckel  also  testified  that  she  did  not  discover 
any  malformation  of  the  womb,  and  when  asked  whether  she 
discovered  any  medical  reasons  for  the  abortion,  replied,  "I 
didn't  discover  anything  of  that  sort."  Dr.  Crawford  testified 
directly  that  she  died  from  the  effects  of  an  abortion.  In  ad- 
dition to  this,  the  medical  testimony  all  showed  that  the  con- 
ditions resulting  from  an  abortion  were  present,  and  that  her 
death  was  the  consequence  of  those  conditions. 

Against  all  this  testimony  there  was  not  a  particle  of  evi- 
dence in  contradiction.  There  was  not  so  much  as  a  sugges- 
tion that  there  was  any  medical  occasion  for  the  operation,  and 
the  court  was  in  serious  error  in  submitting  such  a  question 
to  the  jury.  It  was  not  necessary  to  establish  by  specific  proof 
that  there  was  no  such  necessity,  because  the  whole  of  the  tes- 
timony disclosed  the  purpose  of  the  deceased  to  have  the  op- 
eration performed  in  order  to  get  rid  of  an  illegitimate  foetus, 
but  Dr.  ***  Stoeckel  did  testify  that  she  could  not  discover 
any  medical  reasons  for  the  abortion. 

In  the  Hatch  case,  the  supreme  court  of  Massachusetts  de- 
cided that  there  could  be  no  recovery  in  such  circumstances  on 
the  ground  of  public  policy,  saying:  **We  are  of  the  opinion  that 
no  recovery  can  be  had  in  this  case,  because  the  act  on  the 
part  of  the  assured  causing  death  was  of  such  a  character  that 
public  policy. would  preclude  the  defendant  from  insuring  her 
against  its  consequences;  for  we  can  have  no  question  that  a 
contract  to  insure  a  woman  against  the  risk  of  her  dying  under 
or  in  consequence  of  an  illegal  operation  for  abortion  would  be 
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'contrary  to  public  policy,  and  could  not  be  enforced  in  the 
courts  of  this  commonwealth/*  We  see  no  reason  to  question 
the  soundness  of  this  proposition,  and  it  has  our  approval.  As 
we  have  a  criminal  statute  imposing  severe  punishment  for  the 
perpetration  of  the  crime  of  abortion,  it  follows  that  our  own 
public  policy  corresponds  with  that  pronounced  by  the  supreme 
court  of  Massachusetts.  But,  in  addition  to  this,  the  offense  is 
a  crime  at  common  law.  In  1  Wharton  on  Criminal  Law,  sec- 
tion 592,  it  is  said:  "At  common  law,  the  destruction  of  an 
infant  unborn  is  a  misdemeanor  supposing  the  child  to  have  been 
born  dead,  though  if  the  child  die  subsequently  to  birth  from 
wounds  received  in  the  womb  it  is  homicide." 

In  the  case  of  Mills  v.  Commonwealth,  13  Pa.  St.  633,  we 
Baid:  'T\Iiscarriage,  both  in  law  and  philology,  means  the  bring- 
ing forth  the  foetus  before  it  is  perfectly  formed  and  capable 
of  living;  and  is  rightfully  predicated  of  the  woman,  because 
it  refers  to  the  act  of  premature  delivery.  The  word  'abortion' 
is  synonymous  and  equivalent  to  miscarriage  in  its  primary 
meaning.  It  has  a  secondary  meaning  in  which  it  is  used  to 
denote  the  offspring.  But  it  was  not  used  in  that  sense  here, 
and  ought  not  to  have  been.  It  is  a  flagrant  crime  at  common 
law  to  attempt  to  procure  the  miscarriage  or  abortion  of  the 
woman,  because  it  interferes  with  and  violates  the  mysteries 
of  nature  in  that  process  by  which  the  human  race  is  propa- 
gated. It  is  a  crime  against  nature  which  obstructs  the  foun- 
tain of  life  and,  therefore,  it  is  punished."  In  1  Wharton  on 
Oriminal  Law,  section  599,  it  is  said:  "All  parties  concerned 
in  the  offense  are  responsible,  whatever  may  be  the  part  they 
take."  We  do  not  think  it  can  be  questioned  that  the  woman 
who  solicits  the  commission  of  the  ***  offense,  and  submits 
her  body  for  its  perpetration,  can  be  regarded  as  other  than  a 
participant  in  its  commission,  and  is,  therefore,  criminally  re- 
Bponsible.  Viewed  in  that  light  in  the  present  instance,  the 
deceased  comes  directly  within  the  operation  of  the  prohibitory 
clause  of  the  policy,  for  she  was  actually  engaged  in  the  viola- 
tion of  the  criminal  law  of  Massachusetts,  where  the  contract 
was  made,  and  of  Pennsylvania,  where  she  was  at  the  time  the 
offense  was  committed.  The  act  was  also  highly  immoral  and 
illegal,  as  well  on  her  part  as  on  the  part  of  the  person  who 
performed  the  operation,  and,  therefore,  it  would  be  contrary 
to  public  policy  to  permit  a  recovery.  Upon  the  whole  case, 
it  was  the  plain  duty  of  the  court  below  to  direct  a  verdict 
"for  the  defendant. 
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The  case  of  Morris  v.  State  Mutual  Life  Assnr.  Co.,  183  Pa. 
St.  572,  has  no  application,  as  its  controlling  facts  are  entirely 
different. 

Judgment  is  reversed,  and  judgment  is  now  entered  in  favor 
of  the  defendant. 


INSURANCE— LIFE— DEATH  FROM  ABORTION— No  recov- 
ery can  be  had  upon  a  policy  of  life  insurance  conditioned  to  be 
void  if  death  results  in  or  In  consequence  of  the  violation  of  law — 
If  death  results  from  the  Insured  having  voluntarily  submitted  her- 
self to  an  illegal  operation,  known  by  her  to  be  dangerous  to  life, 
with  intent  to  cause  an  abortion,  without  any  Justifiable  medical 
reason:  Monographic  note  to  Conboy  v.  Railway  etc  Assn.,  bU  Am. 
St.  Bep.  163. 


ThANB    V,    SCRANTON    TrAOTION    CoMPANT. 
[191  Pknksti.vania  State,  249.] 

RAILROADS  —  STREET  RAILWAYS  —  NEGLIGENCE- 
BIDING  ON  PLATFORM.— One  who  voluntarily  rides  upon  the 
outside  platform  of  an  electric  street-car,  when  there  are  vacant 
seats  inside  the  car,  is  guilty  of  negligence  per  se,  and,  if  injiu^ 
while  in  such  position  through  the  negligence  of  the  railway  com- 
pany, cannot  recover  damages  therefor. 

J.  P.  Kelly  and  J.  O'Brien,  for  the  appellant. 

B.  Warren,  E.  N.  Willard  and  H.  A.  Knapp,  for  the  appellee. 

*»*  MITCHELL,  J.  The  proper  and  assigned  place  for 
passengers  is  inside  the  car.  Unless  he  shows  some  valid  rea- 
son to  excuse  him,  a  passenger  is  bound  to  put  himself  in  the 
appointed  place,  and,  if  he  does  not,  he  takes  the  risk  of  his 
location  elsewhere.  This  is  the  settled  rule  of  all  our  cases. 
In  Germantown  Pass.  Ey.  Co.  v.  Walling,  97  Pa.  St.  65,  39  Am. 
Rep.  796,  it  was  said  by  the  trial  judge  and  affirmed  by  this 
court,  that  "it  is  the  duty  of  the  passenger  to  go  into  the 
proper,  usual,  and  safe  place,  if  it  is  possible  to  do  so,*'  And 
in  Mann  v.  Philadelphia  Traction  Co.,  175  Pa.  St.  122,  it  was 
said  "the  car  was  empty,  and  it  was  the  clear  duty  of  the  pas- 
senger to  take  his  seat  on  the  inside." 

In  the  present  case,  it  is  undisputed  that  there  were  vacant 
seats  in  the  car,  one  of  which  the  plaintiff  could  and  should 
have  taken.  He  chose  instead  to  stay  on  the  platform.  In  so 
doing  he  took  all  the  risks  incident  to  that  position.  The  in- 
jury he  received  by  being  thrown  against  the  dasher  was  the 
direct  consequence  of  his  position,  and  would  not  have  been 
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received  had  he  been  inside.  Whether  he  would  have  received 
some  other  injury,  equal  or  greater,  is  conjectural  and  irrele- 
vant. If  he  is  to  recover  at  all,  it  must  be  for  injuries  re- 
ceived, not  for  what  he  might  have  received  under  different 
circumstances. 

The  distinction  sought  to  be  made  between  injury  from  ordi- 
nary risks  of  the  road  and  from  a  collision,  the  result  of  negli- 
gence of  the  carrier,  is  not  sound.  What  the  passenger  took 
upon  himself  was  the  risk  of  his  position  from  any  cause.  By 
going  inside  he  could  have  put  himself  under  the  protection  of 
the  highest  care  possible,  but  he  chose  not  to  avail  himself  of 
this  protection  and  thereby  took  his  chances  in  the  other  place 

It  is  the  long-settled  rule  that  standing  on  the  platform  of 
a  moving  railroad  train  is  negligence  per  se,  and,  on  the  other 
®*^  hand,  our  cases  have  practically  established  that  standing 
on  the  platform  of  an  ordinary  horse-car  is  not  negligence  per 
se,  but  raises  a  question  for  the  jury.  In  respect  to  this  sub- 
ject, the  electric  trolley-car  occupies  a  position  between  these 
two.  As  said  by  our  brother  Fell,  in  Eeber  v.  Pittsburg  etc. 
Traction  Co.,  179  Pa.  St.  339,  57  Am.  St.  Eep.  599,  "the  use 
of  electricity  as  a  motive  power  by  passenger  railway  companies 
has  created  new  conditions  from  which  new  duties  arise.  The 
greater  speed  at  which  cars  are  moved  increases  the  dangers  to 
passengers  and  to  persons  on  the  streets,  and  of  these  dangers 
all  persons  must  take  notice."  The  principle  at  the  founda- 
tion of  the  rule  is  and  always  has  been  the  same,  but,  in  the 
development  of  methods  of  travel,  the  circumstances  and  con- 
ditions have  changed.  Rapidity  of  transit  is  no  longer  a  mere 
convenience  to  the  traveler,  it  has  become  a  matter  of  vital 
interest  to  the  general  business  of  the  community.  The  in- 
creased speed  upon  passenger  railway  lines,  with  its  resultant 
danger,  now  approximates  to  that  of  steam  railroads  and,  in- 
deed in  many  cases,  exceeds  the  speed  of  the  fastest  trains  at 
a  time  not  too  remote  to  be  within  the  memory  of  every  judge 
on  this  bench,  a  time  at  which  the  rule  as  to  steam  cars  was 
first  established.  The  reasons  which  were  potent  in  the  estab- 
lishment of  that  rule  then  are  equally  potent  in  its  application 
now.  We  hold,  therefore,  that  where  there  is  room  to  be  seated 
inside  in  the  passengers'  proper  place,  and  no  special  and  suffi- 
cient reason  is  shown  why  he  should  not  avail  himself  of  it, 
it  is  negligence  per  se  to  remain  on  the  platform  of  a  moving 
trolley-car. 

Cases  where  the  car  is  crowded,  and  no  seat  is  available,  rest 
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on  a  different  basis.  There  the  traveler,  if  he  is  to  get  on  at 
all,  must  stand  on  the  platform  with  its  rods,  et  cetera,  to  holdj 
by,  or  inside  with  a  strap  for  that  purpose.  He  is  presented) 
with  a  choice  of  evils,  and  his  action  must  be  judged  by  the- 
jury,  while,  on  the  other  hand,  the  carrier,  by  receiving  him^. 
undertakes  and  gives  him  assurance  that  it  will  take  care  of" 
him  and  guard  him  against  accident  as  far  as  the  circumstances- 
permit:  Qermantown  Pass.  By.  Co.  v.  Walling,  97  Pa.  St.  65,, 
68,  39  Am.  Eep.  796. 
Judgment  affirmed. 

STREET  RAILWAYS  —  RIDING  ON  PLATFORM— NEGLT-^ 
GENCE. — The  fact  that  a  passenger  stands  or  rides  on  the  plat^ 
form  or  steps  of  a  crowded  car  on  which  there  are  no  vacant  seats 
Is  not  such  contributory  negligence  per  se  as  bars  a  recovery  for 
Injuries  received  through  the  negligence  of  the  railway  company, 
or  its  employes;  and  this  is  true  although  the  passenger  could  have- 
found  a  seat  Inside  the  car:  Note  to  Watson  v.  Portland  etc.  Ry.. 
Co.,  64  Am.  St.  Rep.  271.  A  passenger,  by  taking  his  stand  upott 
the  outside  running-board  of  a  street-car,  assumes  the  risk  of  sucb 
damages  as  are  obviously  Incident  to  such  position,  but  the  carrier, 
by  accepting  him  there  as  a  passenger,  owes  to  him  a  high  degree 
of  care:  Whalen  v.  Consolidated  Traction  Co.,  61  N.  J.  L.  606,  68 
Am.  St.  Rep.  723.  The  rule  In  the  principal  case  is  sustained  by 
Andrews  v.  Capital  etc.  R.  R.  Co.,  2  Mack.  137,  47  Am.  Rep.  266^ 
See  the  note  to  Thirteenth  etc.  Ry.  Go.  v.  Boudrou,  87  Am.  Rep.  710. 
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[191  PkN.VSYLVANIA  STATg,  823.] 

LIENS— RELEASE  OF.— The  holder  of  a  first  lien  cannot  re* 
lease  land  of  his  debtor,  taken  In  execution  on  a  junior  Judgment^ 
so  as  to  preserve  his  lien  for  Its  full  amount  against  other  land  of* 
the  debtor,  against  the  latter's  will. 

LIENS— RELEASE  OF— EXECUTION  SALES— NOTICE.— 
If  a  release  of  a  lien  Is  filed  of  record,  and  on  the  same  day  the 
debtor  files  a  refusal  to  accept  such  release,  both  appearing  on  the 
same  docket,  purchasers  at  execution  sale  are  bound  to  take  notice^ 
of  such  refusal. 

LIENS  — ORDER  OP  DISCHARGE  OF— EXECUTION 
SALES. — In  the  absence  of  any  equity  to  prevent  him,  a  debtor 
has  the  absolute  right  to  insist  on  the  regular  process  of  the  law 
with  Its  regular  and  usual  result  for  the  discbarge  of  liens  on  his 
property,  and  their  payment  out  of  the  proceeds  according  to  their 
legal  priority. 

E.  J.  Fox  and  H.  J.  Steele,  for  the  appellant. 

P.  W.  Edgar  and  "W.  S.  Kirkpatrick,  for  the  appellees. 

Ax.  Sp.  R«P..  vol.  LXXI.— 49 
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320  MITCHELL,  J.  This  is  a  scire  facias  on  a  mortgage, 
and  defense  by  the  terretenant  that  the  mortgage  was  discharged 
by  the  judicial  sale  at  which  he  purchased.  One  Fulmer  was 
the  holder  of  a  judgment  which  was  the  first  lien  on  the  land 
in  question,  and  also  on  other  land  of  the  mortgagor  and  the 
latter's  wife;  the  mortgage  in  suit  was  the  second  lien  on  the 
land  in  question,  which  was  also  subject  to  a  third  lien  upon 
which  it  was  taken  in  execution.  Pending  this  execution  Ful- 
mer filed  of  record  with  the  prothonotary  a  release  of  this  land 
from  the  lien  of  his  judgment,  with  intent  to  make  the  mort- 
gage in  suit  the  first  lien  and  thereby  save  it  from  discharge, 
but  on  the  same  day  the  mortgagor  filed  a  refusal  to  accept  the 
release,  and  at  the  sale  notice  was  given  both  of  the  release 
and  of  the  refusal  to  accept.  This  is  the  case,  stripped  of  all 
minor  and  collateral  matters,  as  it  was  by  the  learned  judge 
below,  so  as  to  present  the  clear  question  of  law,  whether  the 
holder  of  the  first  lien  can  release  land  of  his  debtor,  taken  in 
execution  on  a  junior  judgment,  so  as  to  preserve  his  lien  for 
its  full  amount  against  other  land  of  the  debtor,  against  the 
latter's  will.  The  learned  judge  below  was  of  opinion  that  he 
could  not,  and  he  was  clearly  right. 

The  argument  of  appellant  is  really  comprised  in  the  claim 
that  a  man  may  do  what  he  likes  with  his  own,  and  as  a  release 
of  any  of  a  debtor's  property  is  pro  tanto  a  surrender  or  gift 
of  part  of  the  creditor's  right,  the  debtor  has  no  standing  to 
object.  But  you  cannot  give  a  man  what  he  will  not  take.  It 
may  be  imposed  upon  him  by  superior  force,  as,  for  instance, 
his  assent  to  a  judgment  against  him  is  imposed  by  the  law 
without  regard  to  his  assent  in  fact.  But  it  cannot  be  called 
a  gift. 

A  release  is  usually  matter  of  contract,  and  in  this  instance 
it  was  expressly  put  in  that  form,  reciting  a  consideration  mov- 
ing from  the  debtor,  and  covenanting  in  return  not  to  levy 
upon  the  land,  et  cetera,  provided  that  the  lien  of  the  judg- 
ment upon  the  other  lands  of  the  debtor  and  his  wife  should 
not  be  invalidated.  This  was  in  substance,  as  well  as  in  form, 
a  contract  which  required  ^^"^  the  assent  of  the  other  party. 
As  a  release  is  usually  an  advantage  to  the  debtor,  his  assent 
may  be  presumed,  as  the  assent  of  a  legatee  to  a  legacy  is  pre- 
sumed, but  subject  to  his  right  to  reject  it;  Tarr  v.  Eobinson, 
158  Pa.  St.  60. 

It  is  urged  by  appellant  that  the  moment  the  release  was 
filed,  the  status  of  the  mortgage  in  suit  as  the  first  lien  became 


May,  1899.]  Fisleb  «.  Laubach.  771 

fixed,  and  that  being  the  state  of  the  record  the  pxirehaser  at 
the  sale  was  bound  by  it,  and  the  status  of  the  property  could 
not  be  altered  by  any  act  of  the  debtor.  But  this  is  assuming 
the  very  point  in  controversy.  If  the  release  alone  appeared 
on  the  record,  it  might,  as  already  said,  be  presumed  to  have 
been  accepted,  and  under  the  principles  illustrated  by  Saunders 
V.  Gould,  134  Pa.  St.  445,  Meigs  v.  Bunting,  141  Pa.  St.  233, 
23  Am.  St.  Rep.  273,  and  similar  cases,  the  purchaser  would 
be  bound  by  the  record  without  regard  to  the  conflicting  no- 
tices given  at  the  sale.  But  the  release  did  not  appear  alone; 
the  same  record  contained  the  repudiation  of  it.  It  is  argued 
by  the  appellee,  in  opposition  to  this  aspect  of  the  claim,  that 
the  release  did  not  appear  in  the  ad  sectum  judgment  index, 
which  is  kept  in  Northampton  county,  in  lieu  of  a  judgment 
docket  under  the  act  of  1827,  and  that  the  purchaser  was  not 
bound  to  look  elsewhere.  We  need  not,  however,  go  into  this 
question.  The  same  record,  the  appearance  docket,  which  gave 
notice  of  the  release  gave  notice  also  of  its  repudiation,  and  if 
the  intending  bidder  found  one  he  necessarily  found  the  other. 
The  record,  therefore,  concluded  nothing  in  appellant's  favor, 
and  we  come  back  again  to  the  starting  point  of  the  necessity 
of  the  debtor's  assent. 

The  question,  so  far  as  we  are  advised,  is  new.  "We  have  not 
been  furnished  with  any  authority  directly  in  point,  nor  have 
we  found  any,  although  the  case  of  Fritch  v.  Citizens'  Bank, 
191  Pa.  St.  283,  decided  at  the  present  term,  involves  some- 
what similar  principles.  As  in  that  case,  so  in  this,  we  rest 
the  decision  on  the  broad  ground  of  legal  rights  as  to  liens  when 
not  controlled  by  special  equities.  The  principle  that  a  man 
may  do  what  he  likes  with  his  own  has  its  limitations.  A  judg- 
ment creditor  has  the  right  to  make  his  debt  out  of  any  or  all 
of  the  property  of  his  debtor,  but  he  cannot  proceed  altogether 
at  his  own  will.  He  cannot,  for  instance,  pass  over  the  per- 
sonalty and  proceed  first  against  real  estate;  he  cannot  divide 
his  debt  so  as  to  collect  only  part  at  a  time;  if  he  takes  several 
parcels  of  *^*®  laud  in  execution,  he  cannot  prevent  the  debtor 
from  requiring  the  sheriff  to  sell  them  in  a  certain  order,  and, 
on  obtaining  sufficient  funds  from  part  to  satisfy  the  execu- 
tion, to  refrain  from  selling  the  rest.  The  underlying  prin- 
ciple is,  that  the  debtor  may  protect  his  own  interests  so  long 
as  he  does  not  embarrass  the  creditor  in  obtaining  payment. 
And  for  such  protection  the  debtor  may  rely  on  rights  fixed  by 
the  general  rules  of  law,  or  on  the  special  equities  arising  on 
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the  facts.    The  law  fixes  certain  orders  of  procedure,  and  the 

debtor  has  rights  and  equities  growing  out  of  them. 

When  the  property  in  suit  was  levied  upon  and  exposed  to 
sale  under  a  junior  judgment,  it  was  subject  to  encumbrances 
whose  standing  was  fixed  by  law,  both  in  respect  to  priority, 
and  also  in  respect  to  the  effect  of  the  sale  upon  them.  In  the 
absence  of  any  equity  to  prevent  him,  the  debtor  had  the  right 
to  insist  on  the  regular  process  of  the  law  with  its  regular  and 
usual  result,  the  discharge  of  the  liens  and  their  payment  out 
of  the  proceeds  according  to  their  legal  priority.  Of  this  right 
he  could  not  be  deprived,  and  the  legal  effect  of  the  sale  be 
changed  at  the  whim  of  the  first  judgment  holder  by  a  release 
attempted  to  be  forced  upon  him  without  his  consent.  If  there 
were  any  equities  in  the  judgment  creditor  which  would  justify 
his  interference,  they  should  have  been  shown,  and  to  affect  the 
purchaser,  the  aid  of  the  court  invoked  before  the  sale.  What 
the  equities  were  we  do  not  know  and  it  is  now  too  late  to  in- 
quire.   The  purchaser's  rights  were  fixed  by  the  sale. 

The  third  and  fourth  specifications  of  error  cannot  be  sus- 
tained. The  evidence  offered  as  to  the  mortgage  of  plaintiff 
was  wholly  outside  of  the  records,  and  could  not  affect  the 
rights  of  the  terretenant  purchaser. 

Judgment  affirmed. 

THE  RULE  LAID  DOWN  IN  THIS  CASE  seems  to  be  unsup- 
ported by  any  other  adjudicated  cases,  so  far  as  we  are  aware.  The 
question  involved  is  both  new  and  noveL 


Swing  v.  Munson. 

[191  Pknnstxvania  State,  582.] 

INSURANCE  —  FOREIGN  POLICY  —  NONOOMPLIANOB 
WITH  STATUTES. — A  contract  of  Insurance  made  with  a  foreign 
insurance  company,  and  valid  where  made,  cannot  be  enforced  In 
another  state,  when  In  conflict  with  its  statutes  and  the  declared 
policy  of  Its  laws. 

INSURANCE  —  FOREIGN  POLICY  —  NONCOMPLIANCE 
WITH  STATUTES. — A  contract  of  Insurance  made  with  a  foreign 
Insurance  company,  though  valid  where  made,  cannot  be  enforced 
In  another  state  where  the  insured  property  Is  located,  when  the 
Insurance  company  has  never  complied  with  the  conditions  of  the 
statute  of  the  latter  state  essential  to  the  making  of  a  ralld  con- 
tract of  insurance  therein. 

CONTRACTS— ENFORCEMENT  OF  UNLAWFUL.— Courts 
eannot  lend  their  aid  to  the  enforcement  of  unlav^ul  contracts. 
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INSURANCE.— STATUTES  MERELY  REGULATING  the 
methods  of  conducting  the  business  of  insurance,  foreig^n  and  do> 
mestic,  are  but  the  exercise  of  the  police  power  of  the  state  in  the 
interests  of  the  public,  and  are  valid  and  constltutionaL 

C.  E.  Sproul,  for  the  appellant. 

A.  Candor  and  C.  L.  Munson,  for  the  appellee. 

"®*  DEAN,  J.     The  appellant  fire  insurance  company  was 
a  mutual  company  organized  under  the  laws  of  the  state  of 
Ohio.    The  defendant,  Edgar  Munson,  a  member  of  the  com- 
pany, is  a  resident  of  Williamsport  and  a  citizen  of  Pennsylvania. 
Immediately  after  the  articles  of  incorporation  were  filed,  on 
May  27,  1887,  in  the  office  of  the  secretary  of  the  state  of  Ohio, 
the  company  commenced  to  issue  policies  of  insurance  against 
fire,  not  only  in  Ohio,  but  in  other  states.     Before  the  final 
certificate  dated  October  1,  1888,  authorizing  it  to  do  business, 
was  issued,  Munson  made  application  for  insurance  upon  prop- 
erty in  Pennsylvania,  and,  in  response,  policies  were  issued  to 
him  on  deposit  of  the  proper  premium  notes.    The  application 
and  notes  were  executed  at  Williamsport  and  transmitted  by 
mail  to  the  office  of  the  company  at  Cincinnati,  whence  was 
mailed  to  him  the  policy.    Ostensibly,  there  was  no  agent  of 
the  company  in  this  state,  but  before  Munson  made  out  and 
transmitted  his  application,  before  he  even  knew  of  the  exist- 
ence of    the  company,  one  Hotchkin,  a  resident  of    Elmira, 
called  upon  him  in  Williamsport,  and  suggested  that  he  take 
out  policies  in  the  company.     It   was  denied   that    Hotchkin 
was  an  agent  for  the  company;  he  was  called  an  inspector,  but 
the  testimony  of  Munson  and  the  correspondence  between  him 
and  Williams,  the  secretary,  establishes  the  fact  beyond  dispute 
that  he  acted  for  the  company  in  procuring  the  insurance  of 
Munson*8  '*®**  property  in  Pennsylvania,  although  the  contract 
was  consummated  by  direct  correspondence  between  Munson  at 
Williamsport  and  the  officers  of  the  company  in  Cincinnati.    On 
December  18,  1890,  by  a  judgment   of  the  supreme  court  of 
Ohio,  the  corporation  was  dissolved,  and  James  B.  Swing,  this 
appellant,  appointed  trustee  for  creditors  and  members  to  wind 
up  its  affairs.    In  consequence,  there  came  into  his  hands  nine 
notes  of  Munson;  three  of  them  were  deposit  or  stock  notes,  de- 
posited before  the  certificate  of  organization  was  issued,  and 
three  of  them  ordinary  premium  notes,  delivered  after  the  com- 
plete organization  of  the  company.    All  of  them,  under  the  stat- 
ute of  Ohio,  were  subject  to  assessment  for  debts  of  the  company. 
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An  assessment  was  regularly  made  by  the  trustee;  Munson  re- 
fused to  pay,  and  this  suit  was  brought.  At  the  trial  this  agree- 
ment was  filed  by  counsel: 

"It  is  hereby  agreed  by  and  between  the  plaintiff  and  de- 
fendant in  the  above-entitled  case  that  the  following  facts  are 
admitted  with  the  force,  effect,  and  validity  as  if  the  same  had 
been  established  upon  a  trial  of  the  cause  by  competent  evi- 
dence, viz.,  that  the  Union  Mutual  Fire  Insurance  Company  is 
a  corporation,  duly  organized  under  the  laws  of  the  state  of 
Ohio,  and  that  said  insurance  company  has  never  complied  with 
any  of  the  requirements  of  the  several  statutes  of  the  state  of 
Pennsylvania,  obligatory  upon  insurance  companies  of  other 
states  seeking  to  transact  business  in  the  state  of  Pennsylvania." 

After  hearing  the  evidence,  which  established  the  material 
facts  as  we  have  narrated  them,  Munson's  counsel  asked  the 
court  to  direct  a  verdict  for  defendant,  for,  among  others,  this 
reason:  "2.  It  having  been  admitted  that  the  Union  Mutual 
Fire  Insurance  Company,  never  having  complied  with  any  of 
the  requirements  of  the  several  acts  of  assembly  of  the  state 
of  Pennsylvania  obligatory  upon  insurance  companies  of  other 
states  seeking  to  transact  business  in  the  state  of  Pennsylvania, 
the  contract  of  insurance  is  invalid  and  unlawful,  and  there 
can  be  no  recovery  for  any  assessments  on  premium  notes  given 
by  defendant." 

The  court  reserved  its  answer  to  the  point,  and  directed  a 
verdict  for  plaintiff;  afterward,  in  opinion  filed,  it  entered 
judgment  for  defendant  on  the  point  reserved,  and  we  have  this 
appeal  by  plaintiff. 

®®®  It  is  argued  that  the  contract  was  made  in  the  state  of 
Ohio;  it  being  valid  there,  under  the  constitution  of  the  United 
States  it  is  enforceable  in  Pennsylvania.  The  evidence  does 
not  show  that  the  contract  was  made  in  Ohio;  to  our  minds, 
it  shows  quite  the  contrary;  the  attempt  by  a  pretense  to  shift 
the  place  of  the  contract  to  Ohio,  to  evade  the  prohibitions  of 
our  statutes,  is  so  manifest  that  it  would,  perhaps,  have  war- 
ranted a  peremptory  instruction  to  the  jury  to  find  for  defend- 
ant on  the  evidence.  But  that  we  may  meet  a  more  important 
question,  because  it  affects  the  interest  of  all  foreign  insur- 
ance companies  that  seek  to  do  business  in  this  state,  we  prefer 
to  assume  that  the  contract  was  made  in  Ohio,  and  is  lawful 
there.  It  was  a  contract,  however,  in  direct  violation  of  the 
laws  of  this  state;  it  was  tbe  indemnification  of  a  citizen  of 
Pennsylvania  against  loss  by    fire  on  property    wholly  within 
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Pennsylvania;  without  regard  to  where  the  contract  was  made, 
the  subject  of  it  was  property  within  this  state:  it  is  the  at- 
tempt of  a  foreign  insurance  company  to  do  business  in  thia 
state  in  violation  of  the  laws  of  thia  state. 

Section  9  of  the  act  of  April  4, 1873  (Pub.  Laws,  20),  declares 
that:  "It  shall  be  unlawful  for  any  person,  company,  or  corpo- 
ration to  negotiate  or  solicit  within  this  state  any  contract  of 
insurance,  or  to  effect  an  insurance  or  insurances,  or  pretend 
to  effect  the  same,  or  to  receive  and  transmit  any  offer  or  offers 
of  insurance,  or  receive  or  deliver  a  policy  or  policies  of  insur- 
ance, or  in  any  manner  to  aid  in  the  transaction  of  the  business 
of  insurance  without  complying  fully  with  the  provisions  of 
this  act." 

The  eighth,  tenth,  eleventh  and  twelfth  sections  prescribe 
in  detail  what  conditions  shall  be  performed  by  the  foreign 
company  precedent  to  the  transaction  of  business,  and  specify 
penalties  for  neglect. 

Then,  the  supplement  of  May  1,  1876,  makes  it  a  misde- 
meanor in  any  person  to  act  as  agent  within  this  state  for  a 
foreign  company  that  has  not  complied  with  the  provisions  of 
the  original  act.  Then  follows  the  act  of  June  20,  1883,  and 
then  that  of  April  26,  1887,  section  1  of  which  latter  act  de- 
clares: "That  any  insurance  company  or  association  not  of  this 
state,  doing  business  without  authority  agreeable  to  the  pro- 
visions of  this  act  shall  forfeit  and  pay  to  the  commonwealth 
the  sum  of  five  hundred  dollars  for  each  month,  or  fraction 
thereof,  during  each  *®^  month,  on  and  after  the  passage  of 
this  act,  which  such  illegal  business  was  transacted,  and  be  pro- 
hibited from  doing  business  in  this  state  until  such  fines  are 
fully  paid.  And  that  any  person  or  persons,  or  any  agent,  of- 
ficer or  member  of  any  corporation  paying,  or  receiving,  or 
forwarding  any  premiums,  applications  for  insurance,  or  in 
any  manner  securing,  helping,  or  aiding  in  the  placing  of  any 
insurance,  or  effecting  any  contracts  of  insurance  upon  prop- 
erty within  this  commonwealth,  directly  or  indirectly,  with  any 
insurance  company  or  association  not  of  this  state,  and  which 
has  not  been  authorized  to  do  business  in  this  state  under  the 
terms  of  this  act,  shall  be  guilty  of  a  misdemeanor,  and,  on  con- 
viction thereof,  shall  be  sentenced  to  a  fine  of  not  less  than 
one  hundred  dollars  nor  more  than  one  thousand  dollars,  and, 
upon  conviction  of  a  second  offense,  shall  be  sentenced  to  pay 
a  like  fine  and  undergo  an  imprisonment  not  exceeding  one 
year,  or  either,  in  the  discretion  of  the  court,"  et  cetera. 
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AU  these  acts  were  violated  by  this  appellant  corporation;  it 
'jnade  no  pretense  of  observing  the  provisions  of  any  of  them. 
Assume  that  the  contract,  because  made  in  Ohio,  could  have 
been  enforced  in  the  courts  of  that  state,  it  does  not  follow 
rthat  the  courts  of  this  state  will  lend  their  aid  to  the  enforce- 
anent  of  a  contract  in  violation  of  its  own  policy  as  declared 
an  its  laws.  If  these  laws  contravene  the  constitution  of  the 
United  States  or  that  of  Pennsylvania,  our  courts  would  en- 
force the  contract,  because  it  would  then  be  lawful  here,  as  in 
Ohio;  but,  if  our  statute  be  constitutional,  then  the  contract 
is  directly  opposed  to  our  declared  law.  There  was  a  time  when 
I  doubted  the  constitutionality  of  any  statute  prohibiting  the 
■exercise  of  the  common-law  right  of  contract  in  the  individual, 
as  to  things  not  malum  in  se;  but  in  Commonwealth  v.  Vroo- 
man,  164  Pa.  St.  306,  44  Am.  St.  Bep.  603,  a  majority  of  this 
<court,  in  a  very  able  opinion  by  our  late  brother  Williams,  de- 
cided otherwise.  That  case  is  now  the  law.  It  decided  that 
the  regulation  of  the  business  of  insurance  might  extend  so 
far  as  to  prohibit  the  citizen  from  making  a  contract  of  in- 
-demnity  with  other  than  a  corporation,  without  violation  of 
our  bill  of  rights.  Certainly,  if  the  freedom  of  contract  could 
he  thus  restricted,  the  legislature  could  prescribe  terms,  on  ob- 
€ervance  of  which  foreign  corporations  could  only  do  business 
"Within  the  state,  so  that  the  constitutionality  of  '*®®  these  acts 
as  no  longer  open  for  discussion,  and  it  would  be  a  waste  of 
time  to  again  review  the  cases.  The  case  before  us  is,  as  said 
1)y  the  supreme  court  of  Wisconsin,  Rose  v.  Kimberly,  89  Wis. 
545,  46  Am.  St.  Eep.  855:  "The  question  arising  is  not  whether 
these  contracts  can  be  enforced  in  the  courts  of  Illinois  where 
they  were  made;  the  question  here  presented  is,  whether  the 
^courts  of  this  state  will  enforce  a  contract  plainly  and  squarely 
opposed  to  the  public  policy  and  laws  of  this  state."  Our  legis- 
lature had  the  constitutional  power  to  enact  these  statutes;  un-, 
«der  them,  this  contract  is  unlawful  in  this  state;  shall  our  courts, 
Ijy  enforcing  it,  declare  it  lawful?  This  would  be  subversive  of 
■sthe  very  policy  our  state  had  adopted;  it  would,  as  to  results, 
Tepeal  all  the  statutes  regulating  contracts  with  foreign  insur- 
4ince  companies.  It  is  argued  that  Munson  had  the  benefit  of 
this  contract  of  indemnity  while  the  contract  was  in  force,  and 
it  is  inequitable  to  permit  him  to  escape  payment  of  his  share 
of  the  losses.  This  argument  would  have  weight  if  the  parties 
«lone  concerned  were  Munson  and  the  insurance  company;  but, 
in  enforcing  a  policy  in  the  interests  of  the  whole  public,  the 
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law  takes  but  little  note  of  the  conduct  of  the  immediate  par- 
ties to  the  contract;  the  rule  is,  that  courts,  having  in  view 
public  interests,  will  not  lend  their  aid  to  the  enforcement  of 
an  unlawful  contract:  Mitchell  v.  Smith,  1  Binn.  118,  2  Am. 
Dec.  417;  Holt  v.  Green,  73  Pa.  St.  198, 13  Am.  Rep.  737;  John- 
son V.  Hulings,  103  Pa.  St.  498,  49  Am.  Rep.  131,  and  many 
other  cases.  Commonwealth  v.  Biddle,  139  Pa.  St.  609,  is  cited 
by  appellant  as  in  conflict  with  this  view;  but  appellant  mia-i, 
apprehends  the  scope  of  the  decision  when  viewed  in  connec- 
tion with  the  facts  before  the  court.  That  was  a  criminal 
prosecution  by  the  commonwealth  against  the  owner  of  prop- 
erty, for  violation  of  the  act  of  1887,  prohibiting  any  person 
from  paying  or  forwarding  any  premiums  or  in  any  way  aid- 
ing a  foreign  insurance  company  to,  without  authority,  do  busi- 
ness within  this  state.  It  was  held  that  the  penal  provisions 
of  the  act  referred  to  brokers  and  other  agents  of  foreign  com- 
panies attempting  to  do  business  within  the  state,  and  not  to 
owners  who  executed  contracts  within  the  territorial  limits  of 
another  state.  The  decision  is  best  illustrated  by  the  language 
of  our  brother  Mitchell  in  the  opinion,  thus:  "We  entertain, 
therefore,  no  doubt  of  the  power  of  the  legislature  to  make  the 
insurance  of  his  property  in  an  unauthorized  foreign  company 
by  an  owner  criminal,  if  *^®®  done  in  this  state.  But  such  a 
statute  would  be  not  only  an  unusual,  but  a  very  harsh  and 
extreme  interference  with  the  general  right  of  a  citizen  to 
manage  his  private  affairs  in  his  own  way,  and  we  should  not 
attribute  such  an  intent  to  the  act  in  question,  unless  its  terms 
be  plain  or  the  implication  unavoidable."  And  then  the  clos- 
ing sentence  of  the  opinion  is  as  follows:  "And  certainly,  when 
we  are  asked  to  say  that  the  legislature  meant  so  unusual  and 
extreme  an  interference  with  the  rights  of  citizens  in  the  man- 
agement of  their  ovra  private  affairs,  we  may  demand  that  such 
intent  shall  be  shown  in  clear  and  unambiguous  words."  The 
ease  pointedly  decided,  that  no  indictment,  under  the  am- 
biguous language  of  the  act  of  1887,  could  be  sustained  against 
the  owner  for  a  contract  of  insurance  made  outside  the  state. 
It  is  true,  a  doubt  as  to  the  constitutionality  of  the  act  under 
the  constitution  of  the  United  States  is  suggested,  but  in  Com- 
monwealth V.  Vrooman.  164  Pa.  St.  306,  44  Am.  St.  Rep.  603, 
decided  four  years  later,  we  held,  after  the  fullest  considera- 
tion that  statutes  merely  regulating  the  methods  of  conduct- 
ing the  business  of  insurance,  foreign  and  domestic,  were  but 
the  exercise  of  the  police  power  of  the  state,  in  the  interests  of 
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the  pubKc,  and  for  this,  Powell  v.  Pennsylvania,  127  U.  S.  678. 
Slaughter  House  Cases,  16  Wall.  36,  and  others  were  cited. 
There  is  no  authority  in  this  state  for  holding  otherwise.  We, 
therefore,  hold  the  court  below  rightly  refused  to  enforce  this 
contract,  because,  in  making  it,  the  insurance  company  had 
not  complied  with  the  laws  of  this  state  on  the  subject  of  in- 
surance of  property  within  the  state. 
The  judgment  is  affirmed. 

INSURANCE  —  FOREIGN  CORPORATIONS  —  NONCOMPLI- 
ANCE WITH  STATUTES— A  fire  insurance  policy  Issued  by  an 
insurance  company,  organized  under  the  laws  of  one  state,  upon 
property  In  another  state,  without  a  compliance  with  the  laws  of 
the  latter  state,  providing  that  foreign  insurance  companies,  which 
Issue  policies  on  property  in  that  state  without  complying  with  Its 
laws,  are  liable  to  a  penalty,  but  imposing  no  duty  or  prohibition  on 
the  person  so  insured,  is  valid  and  binding  on  the  company:  Penny- 
pacljer  v.  Capital  Ins.  Co.,  80  Iowa,  56,  20  Am.  St  Rep.  395;  State 
etc.  Ins.  Assn.  v.  Brinkley  Stave  etc.  Co.,  61  Ark.  1,  54  Am.  St. 
Rep.  191.  But  if  a  statute  declares  that  no  foreign  insurance  cor- 
poration shall,  directly  or  indirectly,  talie  any  risks  or  transact 
any  business  of  insurance  in  a  state  until  It  has  complied  with  the 
requirements  of  such  statute,  a  contract  insuring  property  in  such 
state  made  by  the  corporation  in  the  state  of  its  creation  will  not 
support  an  action  in  the  state  where  the  property  Is  situated  to 
recover  an  assessment  made  against  the  insured:  Rose  v.  Kimberly, 
89  Wis.  544,  46  Am.  St.  Rep.  855,  and  note. 

CONTRACTS— ENFORCEMENT  OF  FOREIGN.— Contracts  and 
liabilities  recognized  as  A-alid  by  the  laws  of  the  state  or  country 
where  made,  or  established,  may  be  enforced  in  the  courts  of  an- 
other state  or  country  where  the  action  is  brought,  unless  contrary 
to  morals,  public  policy,  or  the  positive  law  of  the  latter,  in  which 
event  they  will  generally  not  be  enforced:  Monographic  note  to 
Gist  V.  Western  Union  Tel.  Co.,  55  Am.  St  Rep.  774. 


O'M ALLEY  V.  Parsons 

[191  Pennsylvania  State,  612.] 

MUNICIPAL  CORPORATIONS— CARE  OF  STREETS  AND 
HIGHWAIS— DUTY  TO  PROVIDE  GUARDS.— Whenever,  owing 
to  the  existence  of  embankments  or  excavations  alongside  of  a  pub- 
lic street  or  highway  it  would  be  reasonably  prudent  and  necessary 
to  erect  and  maintain  railings,  or  other  suitable  barriers,  to  pre- 
vent accidents  to  passengers  traveling  along,  coming  into,  or  leav- 
ing such  street  or  highw^ay  at  customary  and  proper  points,  it  ia 
the  duty  of  the  proper  municipality  to  provide  such  guards  or  bar- 
riers, and  its  neglect  to  do  so  renders  it  liable  in  damages  to  those 
Who,  In  the  exercise  of  ordinary  and  reasonable  care,  themselves 
sustain  injury  in  consequence  of  such  neglect. 

MUNICIPAL  CORPORATIONS  —  CARE  OF  STREETS- 
NEGLIGENCE,  WHEN  QUESTION  FOR  JURY.— If,  In  an  action 
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against  a  manlclpallty  to  recover  for  injuries  from  being  thrown 
over  an  embankment  while  driving  along  a  public  street  or  high- 
way recently  excavated,  and  then  undergoing  repair,  without 
guards  or  barriers,  the  evidence  shows  that  the  accident  happened 
on  a  dark  night,  that  plaintiff  did  not  know  of  the  alterations  in 
the  street,  tliat  prior  to  such  alterations  the  street  was  safe,  that 
there  was  plenty  of  public  ground  under  the  exclusive  control  of 
the  municipality  on  which  suitable  guards  or  barriers  could  have 
been  erected,  the  questions  of  the  negligence  of  the  municipality  in 
thus  leaving  the  street  unguarded,  and  of  the  contributory  negli- 
gence of  the  plaintiff  in  thus  driving  along  the  street,  are  both  ques- 
tions of  fact  for  the  Jury  to  determine  under  proper  instructions. 

P.  J.  Sherwood,  for  the  appellant. 

J.  McGahren,  E.  K.  Little  and  P.  A.  O'Boyle,  for  the  appellee. 

eiB  STERRETT,  C.  J.  This  action  of  trespass  was  brought 
by  the  plaintiff,  a  practising  physician,  to  recover  damages  for 
injuries  resulting  from  his  being  thrown  from  his  carriage  over 
an  ungiiarded  embankment  into  a  highway  formerly  called 
'*Main  road,"  but  now  known  as  ''Main  street,"  in  the  borough 
of  Parsons. 

Main  street  was  originally  laid  out  in  1818,  and  its  width 
fixed  by  the  court  at  fifty  feet.  After  the  incorporation  of  the 
borough  defendant  in  1876,  Main  street  within  its  limits  was 
accepted  and  since  recognized  as  one  of  its  streets.  A  large 
tract  of  land  in  the  neighborhood,  including  a  settlement  on 
the  south  side  of  Main  street,  known  as  "Scranton  Patch,"  was 
held  by  the  Lehigh  Valley  Coal  Company,  as  lessees,  for  min- 
ing purposes.  In  1866  or  1867,  three  rows  of  houses  were 
built  on  this  tract,  a  short  distance  back  from  Main  street, 
for  the  use  of  employes  of  the  mines.  The  houses  were  built 
at  an  angle  to  Main  street,  the  middle  row  extending,  in  the 
direction  of  the  street,  several  houses  beyond  the  first  row. 
The  third  row  was  located  back  of  the  middle  row  and  not 
contiguous  to  the  street.  The  open  spaces  in  front  of  the  houses 
were  used  as  a  means  of  ingress  and  egress  to  and  from  the 
houses  and  Main  street.  Although  evidence  was  introduced  to 
prove  acceptance  by  the  borough  defendant  of  these  passage- 
ways as  streets,  the  learned  trial  judge  instructed  the  jury  that 
the  evidence  was  insufficient  and  that  said  passageways  must 
be  treated  as  private  ways.  The  houses  in  the  middle  row,  at 
the  end  next  to  Main  street,  were  on  a  slight  embankment 
which  narrowed  as  it  approached  ***  Main  street,  and  ended 
in  the  same,  at  the  end  house.  In  its  original  condition,  the 
terrace  in  front  of    these  houses  next   to    Main  street  was  a 
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gradual  slope,  and  the  houses  were  approached  from  any  point 
on  Main  street.  Sometime  prior  to  the  accident,  the  borough 
authorities  in  improving  Main  street  cut  down  the  driveway 
thereof  in  front  of  the  terrace,  thus  making  the  bank  more 
abrupt.  Immediately  opposite  the  second  house  from  the  end 
next  Main  street — the  house  professionally  visited  by  the  plain- 
tiff on  the  night  of  the  accident — there  was  a  depression  in 
the  embankment  which,  after  Main  street  was  improved,  was 
used  as  a  means  of  approach  to  the  houses  from  said  street. 
The  evidence  was  conflicting  as  to  the  width  of  Main  street 
after  the  grading  was  completed.  Mr.  Stahl,  a  surveyor  called 
by  the  plaintiff,  testified  that  it  was  forty-eight  or  forty-nine 
feet  wide,  but  that  it  narrowed  down  to  thirty-five  feet  at  the 
point  where  the  accident  happened,  only  a  short  distance  be- 
yond.   No  fence  or  guard  was  placed  along  the  embankment. 

There  is  no  controversy  as  to  the  way  in  which  the  accident 
happened.  On  the  night  of  January  29,  1894,  a  cold,  rainy 
night,  plaintiff,  with  a  pair  of  horses,  a  driver  and  covered 
phaeton,  on  his  return  from  the  borough  of  Parsons  to  Wilkes- 
barre,  turned  off  Main  street  by  a  private  wagon  way  and  stopped 
at  the  first  house,  thirty  or  forty  feet  from  the  street.  After 
visiting  his  patient  in  that  house,  he  resumed  his  seat  and  un- 
dertook to  drive  directly  out  to  Main  street.  The  accident 
is  briefly  described  by  plaintiff  thus:  "There  was  no  difficulty 
in  getting  in  there  any  time,  night  or  day,  and,  of  course,  in- 
tending to  go  down  where  I  had  previously  gone,  not  knowing 
there  was  any  break  in  the  road,  or  any  precipice  or  bank,  first 
thing  I  knew  horse  went  over,  and  secondly,  the  carriage,  and 
out  we  went.  It  was  all  done  in  an  instant,  and  it  was  all  over." 
Plaintiff's  leg  was  broken,  and  he  was  otherwise  severely  in- 
jured. 

Under  all  the  evidence,  the  case  was  necessarily  for  the  Jury. 
If  Main  street  was  opened  to  its  full  width,  the  borough  would 
have  no  right  to  go  upon  private  land  to  erect  guards  or  bar- 
riers. If,  on  the  other  hand,  a  considerable  portion  of  ground 
dedicated  to  uses  of  a  public  way  or  street  projected  out  into 
*^''  Main  street  as  opened,  and  if,  in  consequence  of  the  cutting 
down  that  was  done  by  the  borough  authorities,  it  was  made 
dangerous  to  the  traveling  public,  even  approaching  on  private 
ways,  the  borough  was  negligent  in  not  properly  guarding  the 
abrupt  embankment  or  cut:  Burnham  v.  Boston,  10  Allen, 
290;  Orme  v.  Richmond,  79  Va.  86,  and  authorities  there  cited. 
In  the  former  it  was  held:  "If  a  traveled  way,  either  pub- 
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lie  or  private,  over  Iota  adjoining  a  public  street  in  a  city 
and  leading  into  that  street,  for  a  long  time  before  and 
after  the  existence  of  an  excavation  in  the  street,  has  been 
60  much  used  by  persons  having  occasion  to  pass  as  to  be- 
come known  as  a  common  way  for  travel,  and  to  make  it  rea- 
isonably  necessary  for  the  city  in  the  exercise  of  due  and  proper 
care  to  provide  a  barrier  for  the  purpose  of  preventing  travel- 
ers, who  pass  over  such  way  from  the  adjacent  lots  into  the 
street  and  use  due  care,  from  falling  into  the  excavation,  and 
the  city  has  unreasonably  omitted  to  erect  such  barrier,  it  is 
guilty  of  negligence  and  liable  for  any  injury  happening  to  a 
traveler  in  the  street  by  reason  thereof."  In  Orme  v.  Bich- 
mond,  79  Va.  86,  the  municipal  authorities  lowered  the  grade 
of  two  streets,  making  a  precipice  of  several  feet  at  their 
intersection,  at  which  point  there  was  an  old  and  much  used 
pathway  over  an  adjoining  lot  into  those  streets.  The  city 
had  placed  barriers  at  the  ends  of  the  streets,  but  nothing  to 
warn  passengers  along  the  pathway.  A  traveler,  ignorant  of  the 
precipice  and  without  negligence  on  her  part,  at  night,  walked 
along  the  pathway  down  into  the  precipice,  causing  her  great 
damage.  In  an  action  against  the  city,  it  was  held  that  she  had 
a  right  of  action  against  the  city,  and  that  the  trial  court  erred 
in  sustaining  a  demurrer  to  her  claim. 

In  this  class  of  cases,  the  underlying  principle — ^recognized 
by  approved  text-writers  and  many  of  our  own  cases  as  well — 
is  that  whenever,  owing  to  the  existence  of  embankments  or 
excavations  alongside  of  a  public  street  or  highway,  it  would 
be  reasonably  prudent  and  necessary  to  erect  and  maintain  rail- 
ings or  other  suitable  barriers  to  prevent  accidents  to  pas- 
sengers traveling  along,  coming  into,  or  leaving  the  public 
street  or  highway  at  customary  and  proper  points,  it  becomes 
the  duty  of  the  proper  municipality  to  provide  such  guards  or 
barriers;  and  its  neglect  to  do  so  will  render  it  liable  in  dam- 
ages to  those  ***  who,  in  the  exercise  of  ordinary  and  reason- 
able care  themselves,  sustain  injury  in  consequence  of  such  neg- 
lect. 

The  evidence  shows  that  between  the  top  of  the  cut  or  steep 
bank,  over  which  plaintiff  was  thrown,  and  the  southerly  line 
of  the  street  there  was  plenty  of  public  ground  (from  ten  to 
fifteen  feet  wide)  on  which  to  put  up  railing  or  other  suitable 
barriers.  If  the  embankment  projected  in  the  manner  described 
by  plaintiff's  witnesses,  the  borough  had  exclusive  control  over 
this  ground,  either  to  fence  it  off  or  to  guard  it  in  such  man- 
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ner  as  to  make  it  reasonably  safe.  It  was  for  the  jury  to  de- 
termine what  the  condition  of  Main  street  at  the  point  in  ques- 
tion was,  and  what  the  borough  could  and  should  have  done 
under  the  circumstances.  In  addition  to  the  evidence  pre- 
sented on  the  trial,  the  jury  were  permitted  to  view  the  prem- 
ises. In  view  of  the  testimony  given  in  court,  such  personal 
view  was  worth  more  in  aiding  them  to  form  an  intelligent 
conclusion  in  the  premises  than  all  the  witnesses  that  could 
be  called.  On  the  question  of  contributory  negligence  it  would 
have  been  error  for  the  learned  trial  judge  to  have  taken 
the  case  from  the  jury.  Plaintiff  testified  positively  that 
he  did  not  know  of  the  alterations  and  grading  done  of  the 
street,  and  the  witnesses  generally  agree  that  before  the  grad- 
ing, et  cetera,  was  done,  it  was  entirely  safe  to  drive  over  that 
part  of  the  street — going  in  or  leaving  it  at  any  point. 

The  case  was  submitted  to  the  jury  with  well-guarded  in- 
structions, which  were  quite  as  favorable  to  the  borough  as  it 
had  any  right  to  expect.  We  find  nothing  in  any  of  the  as- 
signments of  error  that  requires  special  notice.  They  are  all 
overruled,  and  the  judgment  is  affirmed. 

MUNICIPAL  CORPORATION  —  CARE  OF  STREETS— LIA- 
BILITY. — A  municipal  corporation  Is  answerable  for  injuries  caused 
by  ttie  unsafe  condition  of  a  public  way  under  its  control,  which 
it  has  suffered  to  remain,  after  notice,  when  the  defect  arose  in  the 
execution  of  a  plan  adopted  by  the  corporation  for  local  improve- 
ment: Circleville  v.  Sohn,  59  Ohio  St.  285,  69  Am.  St.  Rep.  777,  and 
note.  See  monographic  note  to  Goddard  v.  Harps  well,  30  Am.  St. 
Rep.  384.  A  municipal  corporation,  when  private  or  public  im- 
provements are  being  made  in  its  streets,  must  guard  them  so  as 
to  protect  travelers  from  resulting  injuries  therefrom,  and,  if  nec- 
essary to  prevent  accident,  should,  by  some  barrier,  close  the  street 
against  the  public,  so  that  no  harm  may  happen  if  the  work  should 
be  delayed:  Pettengill  v.  Yonkers,  116  N.  Y.  558,  15  Am.  St  Rep. 
442,  and  note. 

MUNICIPAL  CORPORATIONS  —  STREETS.  —  THE  NEGLI- 
GENCE of  a  municipal  corporation  In  the  care  of  its  streets,  by 
reason  of  which  injury  has  resulted,  is  generally  a  question  of  fact 
for  the  jury:  See  Gibson  v.  Huntington,  38  W.  Va.  177,  45  Am.  St. 
Rep.  853,  and  note;  Maus  t.  Springfield,  101  lio.  613,  20  Am.  8t 
Bep.  634. 
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Ex  PARTE  WORLEY. 
[54  SorrH  Casolima,  208.] 

PARTITION  OP  HOMESTEAD— ESTATE  OP  DECEDENT. 
THE  CHILDREN  of  an  intestate,  though  the  Issue  of  a  formw 
marriage,  are,  as  well  as  the  widow,  entitled  to  the  benefit  of  a  home- 
stead exemption  in  the  real  and  personal  property  of  the  decedent. 
Hence,  if  the  children  are  adults,  a  homestead  in  the  decedent's 
land,  as  well  as  a  homestead  exemption  in  his  personal  property, 
may  be  set  off  to  the  widow  and  children,  and  be  at  once  partitioned 
among  them. 

Petition  by  Emaline  Worley  for  a  homestead  in  the  estate  of 
her  husband,  Coleman  Worley.  The  petitioner  appealed  from 
A  decree  of  the  circuit  court. 

Fred.  D.  Bryant  and  Thomas  S.  Moorman,  for  the  appellant, 

Robert  B.  Scarborough,  for  the  appellee. 

208  GARY,  J.  The  "case"  states  the  following  facts:  Cole- 
man Worley  died  in  1895,  leaving,  as  his  heire-at-law,  his  widow, 
Emaline  Worley,  and  his  two  sons,  Jackson  Worley  and  Rey 
Worley,  the  issue  of  a  previous  marriage,  both  of  whom  were 
of  age  at  the  time  of  the  death  of  the  intestate.  Prior  to  and 
at  the  time  of  the  death  of  intestate,  the  said  Jackson  Worley, 
an  unmarried  man,  lived  with  his  father,  as  a  member  of  hia 
family,  and  he  still  lives  with  petitioner,  his  stepmother,  in 
the  residence  of  the  intestate;  the  other  son,  Rey  Worley,  lived 
then,  and  still  lives  apart,  on  **®  land  of  his  own,  being  mar- 
ried, and  is  himself  the  head  of  a  family.    On  the  17th  of  Jana- 
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try,  1896,  Eey  "Worley  was  duly  appointed  administrator  of 
the  personal  estate  of  the  intestate,  and,  having  duly  qualified 
as  such,  ohtained  from  the  proper  authority  an  order  for  tlie 
sale  of  the  personal  property,  which  was  sold.  On  the  12th  of 
March,  1896,  Emaline  Worley  filed  a  petition  with  the  clerk 
of  the  court  of  common  pleas,  praying  that  homestead  he  as- 
signed and  set  off  to  her  in  the  real  and  personal  property  of 
the  intestate.  Commissioners  were  duly  appointed  and  made 
return,  setting  off  to  the  petitioner,  as  her  homestead,  the  tract 
of  land  containing  nine  hundred  acres,  more  or  less,  valued  at 
one  thousand  dollars,  and  as  her  personal  property  exemption 
the  sum  of  thirty  dollars  and  fifty-five  cents,  due  by  her  to 
the  administrator  for  articles  purchased  by  her  at  his  sale,  to- 
gether with  the  sum  of  four  hundred  and  sixty-nine  dollars 
and  forty-five  cents  of  the  amount  in  the  hands  of  the  admin- 
istrator, making  the  total  amount  five  hundred  dollars.  To 
this  return  Jackson  Worley  filed  exceptions,  which  were  heard 
by  the  circuit  judge,  who  rendered  a  decree  adjudging  that  the 
petitioner  was  not  entitled  to  any  homestead  exemption,  and 
that  her  petition  be  dismissed.  PVom  this  decree  the  petitioner 
appealed  to  the  supreme  court,  which  reversed  the  circuit  de- 
cree and  remanded  the  case  to  the  circuit  court  for  the  pur- 
pose of  carrying  out  the  views  announced  in  its  opinion. 
What  was  done  thereafter  appears  in  the  decree  of  his  honor. 
Judge  Gage,  which  is  as  follows:  'HTpon  the  call  of  this  cause, 
the  petitioner's  attorney  submitted  a  'proposed  amendment'  of 
the  return  made  herein  by  homestead  commissioners,  on  the 
18th  of  June,  1896.  The  proposed  object  of  the  proposed 
amendment  was  to  conform  the  return  to  the  views  of  the  su- 
preme court  as  expressed  in  this  cause,  and  set  out  in  the  last 
or  eighth  paragraph  of  the  opinion:  See  Ex  parte  Worley,  49 
S.  C.  60.  The  petitioner's  attorney  desired  an  order,  confirm- 
ing the  return  of  the  18th  of  June,  1896,  so  amended,  and 
directing  the  administrator  of  Coleman  Worley  to  pay  into 
the  hands  of  Emaline  Worley,  for  a  homestead  exemption  in 
personal  property,  four  hundred  and  sixty-nine  dollars  and 
forty-five  cents  of  money  in  the  administrator's  hands.  The 
'proposed  amendment*  after  ^^*  a  preamble  concludes  with 
this  'declaration,'  to  wit:  'That  it  was  their  intention  to  do 
only  what  the  law  directed  in  the  premises.  That  they  did 
not  suppose  it  was  in  their  power,  nor  did  they  have  the  re- 
motest thought,  of  limiting  or  restricting  the  benefit  of  the 
homestead,  but   simply  appraised   the  same  and   made  return 
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thereof,  as  they  were  directed,  believing  that  the  law  provided 
this  to  the  petitioner,  as  the  widow  and  the  head  of  the  family  of 
her  deceased  husband,  for  the  enjoyment  of  herself  and  such 
family  as  remained  with  her.*    The  attorney  for  the  other  two 
heirs-at-law  of    Coleman  Worley  (sons)  resisted    the  proposed 
.amendment  as  irregular  and  without  legal  status,  and  resisted 
the  pajmaent  of  the  four  hundred  and  sixty-nine  dollars  and 
forty-five  cents  of  the  money  in  the  administrator's  hands  to 
petitioner.    The  return  of  homestead  commissioners,  dated  the 
18th  of  June,  1896,  was  adjudged  by  the  supreme  court  to  be 
unlawful,  if  by  it  the  homestead  was  set  off  to  the  widow  alone. 
The  return  was  not  in  totidem  verbis  before  the  supreme  court. 
All  that  court  knew  about  its  terms  was  gathered  from  an  in- 
definite reference  to   its  terms,  made  in  Judge  Aldrich's  de- 
cree.   In  my  judgment,  that  return  does  limit  the  homestead 
to  the  petitioner  alone,  and  by  inference  excludes  the  two  sons 
of  Coleman  Worley  from  its  benefits.    The  writ  issued  by  the 
clerk  directed  the  commissioners  to  Bet  the  homestead  *off  to 
the  said  Emaline  "Worley,  widow  of  the  said  Coleman  Worley, 
such  portion  of  the  said  land  as  you  value  at  one  thousand  dol- 
lars, and  she  may  select;  and,  also,  set  apart  to  her,  of  the  per- 
sonalty of  the  said  deceased,  money  or  property,  or  both,  to  the 
amount  and  value  of   five  hundred   dollars.'    The  return  fol- 
lowed the  writ,  and  undertook  to  set  aside  *for  the  petitioner, 
as  her  homestead,  all  the  tract  of  land,  et  cetera,'  and  it  fur- 
ther undertook  to  set  aside  'to  the  petitioner,  as  her  personal 
property   exemption,'  personal   property  of  the  value   of   five 
hundred  dollars,  of  which  sum  four  hundred  and  sixty-nine 
dollars  and  forty-five  cents  was  money  in  the  administrator's 
hands.    If  the  return  in  this  respect  be  repugnant  to  the  law, 
as  stated  in  the  opinion  of  the  supreme  court,  it  is  essentially 
wrong.    The  commissioners  had  no  power  to  amend  it.    They 
can  only  ***  follow  a  direction  by  the  clerk,  and  the  direction 
has  the  same  infirmity  as  the  return;  and,  were  the  amendment 
within  the  power  of  the  commissioners,  it  does  not  mend  the  de- 
fect in  the  original.     This  court  can  order  the  writ  to  be  so 
amended  as  to  direct  the  homestead  to  be  set  aside  to  the  widow 
and  children  of  Coleman  Worley,  deceased;  can  set  aside  the  re- 
turn made  the  18th  of  June,  1896,  and  direct  a  new  return  to  be 
made,  by  the  same  or  other  commissioners,  as  the  clerk  may  di- 
rect in  conformity  with  the  amended  writ.    The  next  issue  be- 
twixt the  parties  is  the  right  of  the  petitioner  to  have  four  hun- 
dred and  sixty-nine  dollars  and  forty-five  cents  in  money  paid 
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into  her  hands  by  the  administrator,  as  part  of  a  personal  prop- 
erty exemption.  This  issue  was  made  in  the  fourth  exception  to 
the  return,  when  it  came  before  Judge  Aldrich.  The  judge  did 
not  pass  upon  that  question.  Nor  has  the  supreme  court 
passed  upon  it.  But  that  question  is  not  properly  before  this 
court.  When  a  new  return  is  made  in  conformity  with  the 
opinion  of  the  supreme  court,  exceptions  may  be  taken  to  it,  on 
the  ground  last  stated.  It  is  ordered,  therefore,  that  the  return 
of  the  homestead  commissioners,  made  the  18th  of  June,  1896, 
be  set  aside,  that  the  writ  of  the  clerk  be  so  amended  as  to 
require  the  homestead  to  be  set  off  to  the  widow  and  children 
of  Coleman  "Worley,  deceased,  and  that  a  new  return  be  made  in 
conformity  thereto," 

The  petitioner  appealed,  alleging  that  the  circuit  judge  erred 
in  certain  particulars,  the  first  of  which  is  as  follows:  "1.  It 
appearing  to  the  court  that  there  were  in  existence  but  two  of  the 
children  of  Coleman  Worley,  one  of  whom  resided  apart  from 
the  family  residence,  on  premises  of  his  own,  and  was  himself 
the  head  of  a  family,  and  the  other  residing  in  the  family  resi- 
dence, and  that  this  condition  existed  both  at  the  time  of  the 
death  of  the  intestate  and  ever  since,  in  directing  that  'the 
•writ  of  the  clerk  be  so  amended  as  to  require  the  homestead 
to  be  set  off  to  the  widow  and  children  of  Coleman  Worley, 
■deceased,  and  that  a  new  return  be  made  in  conformity  there- 
to,' without  any  direction  or  indication  as  to  which  of  said 
children  is  ^^^  entitled  to  participate  in  the  use  of  such  home- 
stead." The  appellant  contends  that  this  court,  in  its  former 
opinion,  decided  that  only  Emaline  Worley  and  Jackson  Worley 
had  the  right  to  claim  the  homestead  exemption.  After  stat- 
ing elsewhere  that  the  homestead  was  intended  for  the  benefit 
of  the  "widow  and  children,"  the  opinion  concludes  as  follows: 
"There  is  only  one  other  matter  remaining  to  be  considered,  as 
to  which  the  court  feels  some  embarrassment,  arising  from  the 
fact  that  the  return  of  the  homestead  commissioners  is  not  be- 
fore us.  The  fifth  exception  to  that  return  imputes  error 
to  the  commissioners  in  assigning  the  homestead  to  Emaline 
Worley  alone;  whereas,  if  assigned  at  all,  it  should  be  for  the 
benefit  of  the  respondent,  Jackson  Worley,  as  part  of  the  fam- 
ily of  the  said  Coleman  Worley,  als  well  as  for  the  benefit  of  the 
said  Emaline  Worley.  Now  what  the  return  does  contain,  we 
do  not  know,  as  it  is  not  before  us;  but  from  a  remark  made  in 
the  circuit  decree,  which  will  presently  be  quoted,  we  suppose 
that  the  circuit  judge  considered  that  in  the  return  the  home- 
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stead  was  assigned  to  Emaline  Worley  exclusively.  It  does  not 
appear  that  the  circuit  judge  passed  specifically  upon  this  fifth 
exception;  for,  while  he  does  quote  what  he  designates  as  the 
fifth  exception,  the  quotation  shows,  beyond  dispute,  that  he 
was  really  considering  the  sixth;  and  he  nowhere  else  alludes  to 
the  point  raised  by  what  is  really  the  fifth  exception,  unless  it 
be  when  he  uses  the  following  language:  *To  grant  the  demand 
of  the  petitioner  is  to  give  her  the  exclusive  use  of  nine  hundred 
acres  of  land  and  five  hundred  dollars  in  money  during  her  life, 
at  the  expense  of  the  children  of  her  deceased  husband  by  his 
first  wife,  and  in  utter  disregard  of  their  rights  as  heirs-at-law 
and  distributees  of  the  estate  of  their  father*  (italics  ours). 
From  this  language,  it  may  be  reasonably  inferred  that  the 
circuit  judge  regarded  the  return  as  assigning  the  homestead 
to  the  petitioner,  Emaline  Worley,  for  her  exclusive  use  and 
benefit.  If  the  return  does,  in  fact,  so  provide,  then  in  that 
respect  it  was  erroneous,  and  should  be  corrected.  Section 
2129  of  the  Revised  Statutes  expressly  provides  that  where  the 
***  intestate  dies  leaving  a  widow  and  children,  the  widow  and 
children,  not  the  widow  alone,  shall  be  entitled  to  the  home- 
stead exemption.  The  judgment  of  this  court  is,  that  the 
judgment  of  the  circuit  court  be  reversed,  and  the  case  re- 
manded to  that  court,  for  the  purpose  of  carrying  out  the  views 
herein  announced."  The  language  just  quoted,  when  consid- 
ered in  connection  with  the  entire  opinion,  shows  that  the  prin- 
cipal question  discussed  and  decided  was,  whether  the  widow 
was  entitled  to  homestead,  and  incidentally  whether  she  alone 
was  entitled  to  homestead.  The  language  of  the  court  is  com- 
prehensive enough  to  include  the  right  of  both  the  sons  to  the 
enjoyment  of  the  homestead.  But  even  conceding  that  the  de- 
cision does  not  go  to  the  extent  of  deciding  that  Rey  Worley 
was  entitled  to  participate  in  the  enjoyment  of  the  homestead, 
let  us  see  what  his  rights  are.  In  the  case  of  Yoe  v.  Hanvey,  25 
S.  C.  94,  it  is  admitted  that  the  homestead  creates  no  new  es- 
tate, and  that  neither  the  constitution  nor  the  statutes  en- 
acted in  conformity  to  it  undertake  to  divest  any  previous  es- 
tates. The  majority  of  the  court,  however,  in  that  case  held 
that  the  adult  children  of  the  deceased  did  not  have  the  right 
to  partition  the  land  which  had  been  assigned  to  the  widow  aa 
a  homestead,  and  that  the  widow  was  entitled  to  enjoy  it,  like 
dower,  during  her  lifetime.  In  the  case  of  Ex  parte  Ray,  20 
S.  C.  248,  the  court  says:  "We  do  not  understand  the  homestead 
laws  as  designed  to  alter  or  in  any  way  affect  the  statute  for  the 
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distribntion  of  intestates'  estates,  and  they  do  not  even  pur- 
port 80  to  do."  The  right  of  homestead  is  simply  a  shield 
that  protects  certain  property  from  attachment,  levy  and  sale, 
and  it  has  never  been  held  by  this  court,  except  in  the  case  of 
Yoe  V.  Hanvey,  25  S.  C.  94,  that  the  homestead  laws  had  any 
other  effect.  The  conclusions  of  the  court  in  that  case  were 
not  in  accord  with  the  admitted  principles  therein  stated,  nor 
with  other  cases  in  this  state  bearing  upon  the  question.  The 
correct  view  upon  the  subject  was  expressed  in  the  dissenting 
opinion  of  Mr.  Chief  Justice  Mclver,  in  Yoe  v.  Hanvey,  25  S.  C. 
94.  As  that  case  was  not  based  upon  sound  principles,  and  ^^^ 
is  antagonistic  to  other  cases  in  this  state,  it  is  hereby  over- 
ruled; in  fact,  it  was  practically  overruled  by  the  former  opin- 
ion in  this  case.  These  views  show  that  there  was  no  error 
on  the  part  of  the  circuit  judge  in  ordering  that  the  writ  be 
BO  amended  as  to  require  the  homestead  to  be  set  off,  not  only 
to  the  widow,  but  to  Jackson  Worley  and  Eey  Worley  also. 

The  next  particular  alleging  error  is  as  follows:  "2.  In  re- 
fusing to  entertain  the  petitioner's  motion  for  an  order  direct- 
ing the  administrator  to  pay  over  to  the  petitioner,  as  the 
widow  and  head  of  the  family  of  Coleman  Worley,  the  chattel 
exemption  in  his  hands,  arising  from  the  sale  of  the  personal 
property  of  said  Coleman  Worley."  Even  if  the  motion  had 
been  entertained,  the  appellant  would  not  have  been  entitled 
to  such  an  order.  The  said  property  was  subject  to  partition 
among  the  widow  and  children  just  as  any  other  property  of 
the  intestate.  The  views  hereinbefore  expressed  in  consider- 
ing the  first  exception  render  unnecessary  any  further  consid- 
eration of  the  question  raised  by  this  exception,  which  must 
be  overruled,  as  the  order  was  free  from  error.  In  order  to 
prevent  confusion  in  the  distribution,  it  may  be  well  to  state 
that  the  petitioner  must  account  for  the  thirty  dollars  and 
fifty-five  cents,  amount  due  for  purchases  made  by  her. 

It  is  the  judgment  of  this  court  that  the  order  of  the  circuit 
court  be  affirmed. 


HOMESTEAD— WIDOW  AND  CHILDREN— PARTITION.— If 
the  owner  of  a  homestead  dies  without  disposing  thereof,  It  passes 
to  his  widow  and  children.  After  all  the  children  have  attained 
their  majority,  their  homestead  rights  cease,  and  the  widow  la  en- 
titled to  the  exclusive  use  and  occupancy  of  the  homestead:  Notes 
to  Kessinger  v.  Wilson,  22  Am.  St.  Rep.  228;  Sanders  v.  Russell, 
21  Am.  St.  Rep.  29.  If  a  man.  after  having  secured  a  homestead 
for  his  minor  children,  remarries  and  has  another  child,  the  second 
wife  and  her  child  become  members  of  the  family  and  entitled  to 
rifhts  in  the  homestead,  which  do  not  terminate  upon  the  arrival 
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at  majority  of  the  children  of  the  first  wife:  Note  to  Kesslnger  T, 
Wilson,  22  Am.  St.  Kep.  228.  A  widow  entitled  to  a  homestead  may 
maintain  a  petition  for  partition,  and  have  her  estate  assigned  to 
her  in  severalty,  whether  she  Is  in  possession  or  not:  Atkinson  v. 
Atkinson.  40  N.  H.  249,  77  Am.  Dec.  712.  Children  who  have  at- 
tained their  majority  cannot  claim  partition  of  the  homestead  as 
against  the  mother  and  minor  children  who  continue  to  occupy  it: 
HolTraan  v.  Neuhnus,  30  Tex.  633,  98  Am.  Dec.  492.  For  a  mono- 
graphic note  on  partition  in  connection  with  the  distribution  of  the 
estates  of  decedents,  see  Buckley  v.  Superior  Court,  41  Am.  St.  Kep. 
140-151. 


Baltzeqbe  v. Carolina  Midland  Railway  Company. 

[64  SoDTH  Caboliva,  242.] 

NUISANCE— ACCUMULATION  OF  SURFACE  WATERS- 
ACTION  FOR  DAMAGES.— No  action  for  damages  can  be  sus- 
tained against  railroad  companies,  or  other  landowners,  for  the 
damming  up  and  accumulating  of  surface  waters  upon  their  lands 
unless  a  nuisance  per  se  is  thereby  created. 

NUISANCE— ACCUMULATION  OF  SURFACE  WATERS- 
ABATEMENT— SUFFICIENCY  OF  COMPLAINT.— The  allegations 
of  a  complaint  to  abate  the  accumulation  of  surface  waters  along- 
side of  a  railroad  track  as  a  nuisance  are  insufficient,  unless  they 
show  the  existence  of  a  nuisance  per  se;  that  Is,  something  creating 
danger,  at  all  times,  and  under  all  circumstances  to  life,  health,  or 
property. 

NUISANCE— ACCUMULATION  OF  SURFACE  WATERS  IS 
SUBJECT  TO  LAW  OF.— The  right  of  railroad  companies,  or  other 
landowners,  to  dam  up  and  accumulate  surface  waters  on  their 
premises  is  subject  to  the  general  law  of  nuisances,  but  they  are 
not  answerable,  as  for  a  nuisance,  without  it  appears  that  a  nuisance 
per  se  has,  in  fact,  been  created. 

NUISANCE— ACCUMULATION  OF  SURFACE  WATERS- 
ACTION  FOR  DAMAGES.— A  nuisance  caused  by  a  railroad  com- 
pany or  other  landowner  in  damming  up  and  accumulating  surface 
waters  in  a  town,  is  public  in  its  nature,  but  one  who  suffers  thereby 
cannot  recover  damages  therefor  without  alleging  some  special  or 
peculiar  damage  to  himself.  Unless  it  differs  in  kind,  as  well  as 
degree,  from  the  damage  which  it  may  be  reasonably  expected  will 
be  sustained  by  the  public  generally,  the  complaint  states  no  cause 
4tt  action. 

Action  by  Baltzeger  against  the  railway  company  for  damages, 
and  to  abate  a  nuisance.  The  plaintiff  appealed  from  an  order 
sustaining  a  demurrer  and  dismissing  the  complaint. 

G.  W.  Croft  &  Son  and  R.  L.  Gunter,  for  the  appellant, 

Henderson  Brothers  and  Robert  Aldrich,  for  the  appellee. 

**•  GARY,  J.  The  appeal  herein  is  from  an  order  sustain- 
ing a  demurrer  to  the  complaint,  on  the  ground  that  it  does  not 
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•tate  facts  sufficient  to  constitute  a  cause  of  action.  The  com- 
plaint is  as  follows:  1.  The  first  paragraph  merely  alleges  the 
corporate  existence  of  the  defendant:  "2.  That  the  plaintiff  is 
the  owner  of  the  following  described  real  estate,  to  wit:  All  that 
lot  of  land,  with  the  improvements  thereon,  containing  three 
acres,  more  or  less,  situate  within  the  corporate  limits  of  the 
town  of  Wagener,  ....  which  said  premises  lie  west  of  the 
railway  track  of  the  defendant  *"**  in  the  said  town  of  Wag- 
ener, and  within  a  hundred  feet  from  the  defendant's  line  of 
railway.  That  the  dwelling-house  of  the  plaintiff  is  upon  said 
premises,  and  the  same  is  now,  and  has  been  for  several  years 
past,  occupied  and  used  by  the  plaintiff  and  hie  family;  3.  That 
near  to  the  plaintiff's  residence,  and  running  by  the  same,  and 
across  the  line  of  the  defendant's  railway  track,  is  a  hollow 
or  depression  in  the  land,  in  and  through  and  down  which  the 
surface  water,  in  times  of  rains  and  floods,  has  been  accus- 
tomed by  nature,  from  time  immemorial,  to  pass  and  flow 
through,  and  thereby  affording  a  complete  passage  and  drain- 
age for  all  surface  waters  which  were  collected  and  entered  into 
said  hollow;  4.  That  about  the  year  1886  or  1887,  the  Black- 
ville,  Alston  &  Newberry  Eailroad  Company,  a  corporation 
Tinder  the  laws  of  this  state,  constructed  the  line  of  railway 
now  owned  and  operated  by  the  defendant,  and,  in  building 
the  line  of  said  railway  across  the  said  hollow,  caused  a  high 
embankment  to  be  created,  and  also  dug  deep  ditches  on  the 
upper  and  lower  sides  of  said  embankment,  which  said  embank- 
ment completely  stopped  the  flow  and  passage  of  the  surface 
water  down  said  hollow,  as  it  was  accustomed  by  nature  to  flow, 
and  in  times  of  rains  and  floods  caused  the  said  water  to  accumu- 
late in  a  pond  on  the  upper  side  of  said  railway  track,  and  also 
caused  a  considerable  quantity  of  water  to  accumulate  and 
gather  in  the  said  ditch  on  the  lower  side  of  said  railroad  track; 
and  the  said  water,  so  collected,  remains  in  said  ditches,  and 
in  the  pond  formed  on  the  upper  side  of  said  embankment,  for  a 
considerable  while  after  each  rain  and  flood,  and  it  becomes  stag- 
nant and  emits  nauseous  odors  and  gases,  which  poison  and 
pollute  the  air  in  and  around  the  plaintiff's  said  dwelling- 
house,  and  renders  the  same  unhealthy  and  dangerous  to  live 
at,  and  has  within  the  last  three  years  caused  annoyance,  sick- 
ness, pains,  and  suffering  to  the  plaintiff,  and  also  to  the  mem- 
bers of  his  family,  and  has  within  that  period  caused  the  death 
of  one  of  plaintiff's  children,  who  was  made  sick  by  the  offen- 
nve  and  nauseous    gases  emitted  from  said  stagnant  waters. 
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And  the  ***  plaintiff  alleges  that  the  collection  and  ponding 
of  such  waters,  as  aforesaid,  is  a  nuisance  to  him,  dangerous  to 
the  health  of  himself  and  family,  and  the  same  ought  to  be- 
abated;  5.  The  plaintiff  further  alleges  that  the  Blackville, 
Alston  &  Newberry  Railroad  Company,  some  five  or  six  yeare- 
ago,  changed  its  name  to  the  Carolina  Midland  Railroad  Com- 
pany, and,  under  said  last  name,  the  defendant  owns  and  main- 
tains  said  embankment  and  ditches  across  said  hollow,  and  still- 
maintains  and  continues  said  nuisance.  And  the  plaintiff  fur- 
ther alleges  that  the  said  railroad  company,  when  building  said 
road,  or  at  any  time  since,  could  have,  without  much  expense, 
put  a  culvert  under  and  across  said  embankment,  which  would 
carry  off  the  surface  water  and  remove  said  nuisance;  but  that 
the  said  railroad  company  carelessly  and  negligently  built  said 
embankment  so  as  to  cause  said  nuisance,  and  that  the  defend- 
ant, although  requested  to  so  abate  the  same,  have,  unmindful 
of  their  duty  and  in  wanton  disregard  of  the  plaintiff's  righta 
and  health,  failed  to  do  so,  and  negligently  and  carelessly  still 
maintains  said  nuisance,  to  the  damage  of  this  plaintiff  in  the 
Bum  of  two  thousand  dollars." 

The  first  question  which  will  be  considered  is,  whether  dam* 
ages  caused  by  the  accumulation  of  surface  water  are  actionable. 
In  24  American  and  English  Encyclopedia  of  Law,  907,  it  i* 
said:  "A  great  divergence  has  arisen  in  the  rules  adopted  in  the 
various  states  as  to  the  right  of  the  lower  proprietor  to  obstruct 
the  flow  of  surface  water,  and  to  repel  it  from  his  premise*^ 
by  means  of  an  embankment  or  other  obstruction.  Some 
states  have  adopted  what  is  known  as  the  civil-law  rule,  which 
subjects  the  lower  estate  to  the  easement  or  servitude  of  receiv- 
ing the  flow  of  the  surface  water  from  the  upper  estate.  Other 
states,  again,  have  adopted  what  is  known  as  the  common-law 
rule,  by  virtue  of  which  the  lower  proprietor  may  do  as  he 
pleases  with  his  land,  and  may  receive,  repel,  or  divert  surface 
water  flowing  thereon,  at  his  pleasure.  In  one  or  two  states,, 
again,  a  modified  rule  has  been  adopted,  under  which  each 
case  is  to  ***  be  governed  by  its  circumstances,  and  the  right 
to  obstruct  or  repel  the  flow  of  surface  water  is  to  be  deter- 
mined by  the  reasonableness  of  the  use  of  the  lower  estate.** 
The  rule  of  the  common  law  as  to  surface  water  is,  perhaps,  no- 
where more  clearly  stated  than  in  24  American  and  English 
Encyclopedia  of  Law,  917:  *TJnder  this  rule  it  is  held  that  the 
right  of  the  owner  of  land  to  occupy  and  improve  it  in  such 
a  manner  and  for  such  purposes  aa  he  may  aee  fit,  either  bj 
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changing    the    surface,  or  the  erection  of   buildings  or  other 
structures  thereon,  is  not  restricted  or  modified  by  the  fact  that 
his  land  is  so  situated  with  reference  to  that  of  adjoining  own- 
ers that  an  alteration  in  the  mode  of  its  improvement  or  occupa- 
tion in  any  position  of  it  will  cause  water,  which  may  accumu- 
late thereon  by  rains  or  snow  falling  on  its  surface,  or  flowing  on 
it  from  the  surface  of  adjoining  lots,  either  to  stand  in  unusual 
quantities  on  the  adjacent  lands  or  to  pass  on  to  and  over  it  in 
greater    quantities  and  in  other    directions    than    they  were 
accustomed  to  flow.     Cujus  est  solum  ejus  est  usque  ad  coelum 
is  regarded  as  a  general  rule  applicable  to  the  use  and  enjoy- 
ment of  real  property,  and  the  right  of  a  party  to  the  free  and 
unfettered  control  of  his  own  land,  above,  upon,  and  beneath 
the  surface,  cannot  be  interfered  with  or  restrained  by  any  con- 
sideration of  injury  to  the  other  land,  which  may  be  occasioned 
by  the  flow  of  mere  surface  water,  in  consequence  of  the  lawful 
appropriation  of  land  by  its  owner  to  a  particular  use  or  mode 
of  enjoyment.     Nor  is  it  at  all  material  in  the  application  of 
this  principle  of  law,  whether  a  party  obstructs  or  changes  the 
direction  and  flow  of  surface  water,  by  preventing  it  from  com- 
ing within  the  limits  of   his  land,  or  by  erecting   barriers  or 
changing  the  level  of  the  soil,  so  as  to  turn  it  off  in  a  new 
course,  after  it  has  come  within  his  boundaries.     The  obstruc- 
tion of  surface  water,  or  an  alteration  in  the  flow  of  it,  affords 
no  cause  of  action  in  behalf  of  a  person  who  may  suffer  loss  or 
detriment  therefrom,  against  one  who  does  no  act  inconsistent 
with  the  due  exercise  of  dominion  over  his  own  soil."    In  a 
note  to  the  case  of  Gray  v.  McWilliams,  98  Cal.  157,  35  Am.  St. 
Rep.  163,  21  L.  R.  Ann.  «*''  593,  the  rule  of  the  common  law 
is  thus  stated:  "The  gist  of  the  so-called  common-law  rule  is, 
that  one  may  do  as  he  pleases  with  his  property,  regardless 
of  the  effect  upon  surface  water.     This  rule  recognizes  the  right 
>f  each  proprietor  to  fight  surface  water:  Jones  v.  Hannovan,  55 
Mo.  462.     And  the,  result  is  that,  if  carried  to  its  ultimate  con- 
clusion, it  simply  means    that    the    courts  will    recognize  no 
wrong  in  any  action  undertaken  for  the  purpose  of  getting  rid 
of  surface  water.     In  other  words,  no  legal  right  of  any  kind 
can  be  claimed,  jure  naturae,  in  the  flow  of  surface  water,  so 
that  neither  its  detention,  diversion,  nor  repulsion  is  an  action- 
able injury,  even  though  damage  ensue:  Bowlsby  v.  Spear,  31 
N.  J.  L.  351,  86  Am.  Dec.  216."     The  only  exception  to  the 
rule  that,  surface  water  being  a  common  enemy,  every  land- 
owner has  the  right  to  deal  with  it  in  any  such  manner  as  he 
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may  see  fit,  is  that  it  is  subject  to  the  general  law  in  regard 
to  nuisances,  if  its  accumulation  has  become  a  nuisance  per  se, 
as,  for  example,  whenever  it  has  become  dangerous  at  all  times 
and  under  all  circumstances  to  life,  health,  or  property.  If 
this  was  not  the  law,  a  person  could  accumulate  the  surface 
water  upon  his  premises  in  a  populous  town  or  city,  and,  al- 
though the  nauseous  gases  and  vapors  escaping  from  it  might 
be  deadly  to  the  public  generally,  it  could  not  be  abated  even 
by  the  public  authorities.  The  allegations  of  the  complaint  are 
not  sufficient  to  show  that  the  alleged  accumulation  of  the  sur- 
face water  was  a  nuisance  per  se.  It  might  seem,  without  ex- 
planation, that  the  case  of  Edwards  v.  Charlotte  etc.  R.  R.  Co., 
39  S.  C.  472,  39  Am.  St.  Rep.  746,  is  in  conflict  with  the  fore- 
going authorities.  In  that  case  the  court  said:  "The  circuit 
judge,  in  effect,  charged  the  jury  that  the  first  question  for 
them  to  determine  was,  whether  the  construction  of  the  sand 
bank  was  necessary  for  the  protection  of  defendant's  roadbed 
and  right  of  way;  and  if  so,  then  the  defendant  was  not  liable. 
....  But  in  view  of  the  express  declaration  of  the  law-making 
power,  as  embodied  in  section  2738  of  the  General  Statutes,  we 
feel  bound  to  declare,  in  the  absence  of  any  constitutional  pro- 
vision, statute,  or  even  authoritative  *^®  decision  to  the  con- 
trary, that  the  common-law  rule  must  still  be  recognized  as 
controlling  here;  for  that  section  expressly  declares  that:  TEvery 
part  of  the  common  law  of  England  not  altered  by  this  act  nor 
inconsistent  with  the  constitution  of  this  state,  and  the  cus- 
toms and  laws  thereof,  is  hereby  continued  in  full  force  and 
virtue  within  this  state,  in  the  same  manner  as  before  the 
passage  of  this  act.*  Under  the  common-law  rule,  surface 
water  is  regarded  as  a  common  enemy,  and  every  landed  propri- 
etor has  a  right  to  take  any  measures  necessary  to  the  protec- 
tion of  liis  own  property  from  its  ravages,  even  if,  in  doing  so, 
he  throws  it  back  upon  a  coterminous  proprietor  to  his  damage, 
which  the  law  regards  as  a  case  of  damnum  absque  injuria,  and 
affording  no  cause  of  action."  From  the  foregoing  language 
used  in  that  case  it  appears:  1.  That  the  common-law  rule  was 
distinctly  recognized  as  controlling  in  this  state;  and  2.  That 
as  the  plaintiff  lost  the  case,  there  was  no  error  of  which  she 
could  complain,  as  the  charge  was  really  too  favorable  to  her. 
Under  the  charge  of  the  presiding  judge,  she  received  the 
benefit  of  the  intermediate  or  modified  rule  hereinbefore  men- 
tioned. If  the  defendant  had  lost  the  case  and  had  appealed 
from  the  charge  of  the  presiding  judge,  the  court  would  have 
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been  compelled,  following  the  rule  of  the  common  law,  to  grant 
a  new  trial.  It  will  thus  be  seen  that  the  case  of  Edwards  y. 
Charlotte  etc.  R.  R.  Co.,  39  S.  C.  472,  39  Am.  St.  Rep.  746,  is 
not  in  conflict  with  the  common-law  rule. 

But  even  if  the  alleged  accumulation  of  the  surface  water  was 
such  as  to  create  a  nuisance  not  malum  in  se,  the  next  question 
which  will  be  considered  is,  whether  it  was  public  or  private 
in  its  character.  In  16  American  and  English  Encyclopedia  of 
Law,  926,  it  is  said:  *Tublic  or  common  nuisances  affect  the 
community  at  large  or  some  considerable  portion  of  it,  such  as 

the  inhabitants  of  a  town A  private  nuisance  affects 

only  one  person  or  a  determinate  number  of  persons."  In  the 
note  on  that  page,  the  following  quotation  from  Wood's  Law 
of  Nuisances  is  made,  to  wit:  "It  is  not  so  much  a  question 
whether  a  large  number  of  persons  happen  ***  to  be  annoyed 
by  the  act,  as  whether  the  act  itself  was  such  and  in  such  a 
place,  as  that  the  natural  effect  thereof  would  be  to  annoy  or 
offend  all  who  came  within  its  sphere."  hi  the  same  note  the 
case  of  Soltan  v.  De  Held,  2  Sim.,  N.  S,,  133,  is  cited,  in  which 
the  vice-chancellor  says:  "To  constitute  a  public  nuisance,  the 
thing  must  be  such  as,  in  its  nature  or  its  consequences,  is  a 
nuisance,  an  injury,  or  a  damage  to  all  persons  who  come  within 
the  sphere  of  its  operations,  though  it  may  be  so  in  a  greater 
degree  to  some  than  it  is  to  others."  On  the  next  page  of  the 
same  volume  it  is  said:  "A  nuisance,  to  be  a  public  nuisance, 
must  be  in  a  public  place,  or  where  the  public  frequently  con- 
gregate, or  where  members  of  the  public  are  likely  to  come 
within  the  range  of  its  influence;  for  if  the  act  or  use  of  prop- 
erty be  in  a  remote  and  unfrequented  locality,  it  will  not,  unless 
malum  in  se,  be  a  public  nuisance."  On  page  931  of  the  same 
volume  it  is  said:  "In  order  to  constitute  a  public  nuisance,  the 
act  or  use  of  property  must  be  an  annoyance  common  to  the 
public  generally.  The  test  is  not  the  number  of  persons  an- 
noyed, but  the  possibility  of  annoyance  to  the  public  by  invasion 
of  its  lights";  and  in  a  note  on  same  page,  the  case  of  Soltan 
V.  De  Held,  2  Sim.,  N.  S.,  133,  is  again  cited,  as  holding  that: 
"The  test  is  not  the  number  of  persons  annoyed,  but  the  fact 
that  it  is  in  a  public  place  and  annoying  to  all  who  come 
within  its  sphere."  The  complaint  alleges  that  the  plaintiff's 
lot,  upon  which  is  his  dwelling,  is  in  the  corporate  limits  of  the 
town  of  Wagener,  and  within  one  hundred  feet  of  defendant's 
line  of  railroad;  and  there  is  nothing  in  the  complaint  showing 
that  the  other  inhabitants  of  the  town  of  Wagener  are  not  as 
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Busceptible  to  the  injurious  effects  of  the  alleged  nuisance  as 
the  plaintiff.    Under  these  circumstances,  and  tested  by  the  fore- 
going authorities,  the  alleged  nuisance  could  only  be  regarded 
as  public  in  its  nature;  and  having  reached  this  conclusion,  the 
next  question  that  will  be  determined  is,  whether  the  allega- 
tions of  the  complaint  show  that  the  plaintiff  sustained  damage 
peculiar  to  himself.     The  rule  upon  this  subject  is  stated  in 
Steamboat  Co.  v.  Railroad  Co.,  30  S.  C.  639,  14  Am.  St.  Rep. 
923,  affirmed  ^^  in  South  Carolina  Steamboat  Co.  v.  Wilming- 
ton etc.  R.  R.  Co.,  46  S.  C.  337,  57  Am.  St.  Rep.  688,  as  fol- 
lows: "That  the  injury  must  be  particular — ^as  some  of  the  cases 
express  it,  'special  or  peculiar* — must  result  directly  from  the 
obstruction,  and  not  as  a  secondary  consequence  thereof,  and 
must  differ  in  kind  and  not  merely  in  degree  or  extent  from 
that  which  the  general  public  sustains."     The  plaintiff  relies 
upon  the  allegations  contained  in  the  fourth  paragraph  of  his 
complaint  to  show  that  his  injury  was  special  or  peculiar.     One 
of  the  requirements  of  the  rule  is,  that  the  damages  must  differ 
in  kind,  as  well  as  degree,  from  those  which,  it  may  be  reasona- 
bly expected,  will  be  sustained  by  the  public  general^.     The 
allegations  of  the  complaint  show  that  the  causes  which  led  to 
the  plaintiff's  injury  might    reasonably  be  expected  to  affect 
others  in  the  neighborhood,  and,  therefore,  his  injury  was  not 
special.     The   appellant's   attorneys   cited   sections   1264   and 
1272  of  the  Revised  Statutes,  which  are  as  follows: 

"Sec.  1264.  No  person  shall  be  permitted  or  allowed  to  make 
or  keep  up  any  dams  or  banks  to  stop  the  course  of  any  waters, 
so  as  to  overflow  the  lands  of  another  person,  without  the  con- 
sent of  such  person  first  had  and  obtained;  nor  shall  any  person 
be  permitted  or  allowed  to  let  off  any  reserved  water  to  injure 
the  crops  upon  the  grounds  of  other  persons.** 

"Sec.  1272.  Nothing  contained  herein  shall  be  construed  to 
authorize  any  person  or  persons  to  keep  water  at  any  time  on 
lands  other  than  his,  her,  or  their  own.**  There  are  no  allega- 
tions in  the  complaint  showing  that  these  sections  have  any 
application  to  this  case. 

The  respondent's  attorneys  gave  notice  of  additional  grounds 
upon  which  they  would  ask  that  the  judgment  of  the  circuit 
court  be  sustained,  but  the  conclusions  hereinbefore  stated 
render  the  consideration  of  the  additional  grounds  unnecessary. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
eTCuit  court  be  affirmed. 
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NUISANCE— PUBLIC— STAGNANT  WATBR.~One  should  not 
do  anything  upon  his  own  soil  which  amounts  to  a  nuisance  or  works 
Injury  to  a  neighbor.  Thus,  a  city  is  answerable  In  damages  for 
creating  an  offensive  or  unwholesome  pond  of  water  in  the  neighbor- 
hood of  a  lot  owner's  dwelling:  Nevins  v.  Peoria,  41  111.  502,  89  Am. 
Dec.  392.  To  cause  a  whole  neighborhood  to  become  siclily,  by 
erecting  a  dam  across  a  sti'eam,  thus  causing  the  water  to  stagnate 
and  corrupt  the  air,  or  to  produce  smells  and  stenches  without  caus- 
ing sicliness,  Is  a  public  nuisance:  State  v.  Rankin,  3  S.  O.  438,  16 
Am.  Rep.  737;  Neal  v.  Henry,  Meigs,  17,  33  Am.  Dec,  125. 

NUISANCE— PUBLIC— ABATEMENT  BY  PRIVATE  PERSON. 
Public  nuisances  can  be  abated  by  a  private  person  only  when 
they  obstruct  his  private  right,  or  interfere  at  the  time  with  his 
enjoyment  of  a  right  common  to  many:  Lawton  v.  Steele,  119  N. 
Y.  226,  16  Am.  St.  Rep.  813;  note  to  Jackson  v.  Kell,  16  Am.  St 
Eep.  209;  Brown  v.  De  Groff,  50  N.  J.  L.  409,  7  Am.  St  Rep.  794. 

NUISANCE— PUBLIC— DAMAGES— ACTION  FOR.— One  who 
sustains,  by  reason  of  a  public  nuisance,  a  special  damage  different 
from  that  which  is  common  to  all  may  maintain  an  action  for  such 
damage,  though  there  are  many  other  persons  injured  to  the  same 
extent  as  himself:  Wylie  v.  El  wood,  134  111.  281,  23  Am.  St  Rep. 
673;  Wesson  v.  Washburn  Iron  Co.,  13  Allen,  95,  90  Am.  Dec.  181; 
note  to  Taylor  v.  Portsmouth  etc.  St.  Ry.  Co.,  64  Am.  St  Rep.  221. 
Before  a  private  person  can  sustain  an  action  for  a  public  nuisance 
he  must  show  that  the  damage  suffered  by  him  differs  from  that 
suffered  by  the  public  in  kind  as  well  as  degree:  Note  to  Knowles 
V.  Pennsylvania  R.  R.  Co.,  52  Am.  St.  Rep.  865.  This  constitutes 
"special"  damage:  Note  to  Taylor  v.  Portsmouth  etc.  St.  Ry.  Co., 
64  Am.  St.  Rep.  221.  Interference  with  a  common  right  does  not 
of  Itself  afford  a  cause  of  action  by  an  individual,  but  special  or 
particular  damage  consequent  on  the  interference  does:  Note  to 
Morris  t.  Graham,  68  Am.  St  Rep.  86. 


MoGahan  V,  Lockett. 

[54  SOTTTH  Cabolima,  864.] 

NEGOTIABLE  INSTRUMENTS— COUNTERMANDING  OR- 
DERS OR  DRAFTS  FOR  THE  PAYMENT  OF  MONEY.— If  one 
who  has  money  In  another's  hands,  subject  to  the  former's  order, 
makes  a  draft  thereon,  for  value,  in  favor  of  a  third  person,  he  can- 
not, after  presentment  thereof  to  the  drawee,  although  It  has  not 
been  accepted  in  writing,  countermand  the  payment  of  the  order  ex- 
cept for  fraud,  want  of  value,  or  similar  grounds.  The  simple  fact 
that  the  drawer  has  changed  his  mind  is  not  enough  to  divert  the 
fund  from  the  holder  of  the  draft 

Action  by  McGahan  &  Co.  v.  Lockett,  Vanghan  &  Co.  The 
plaintiffs  and  defendants,  except  Griffin,  appealed  from  an  order 
©verruling  a  demurrer  to  the  answer. 

Smythe,  Lee  &  Frost,  for  the  appellants. 

Bates  &  Simms,  for  the  appellees. 
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««4  POPE,  J.  There  is  a  single  question  presented  by  thit 
appeal — Was  the  circuit  judge  in  error  in  overruling  the  de- 
murrer of  defendants  to  the  answer  of  their  codefendant,  J.  0. 
Griffin,  because  it  failed  to  state  facts  sufficient  to  constitute  a 
defense?  To  apprehend  the  contention,  a  brief  recital  of  the 
facts  set  up  in  the  pleadings  will  be  necessary.  The  complaint 
sets  forth,  substantially,  that  one  J.  0.  Griffin  had  a  policy  for 
$2,400  on  his  stock  of  goods  at  Ulmer,  South  Carolina,  which 
were  destroyed  by  fire,  and,  being  indebted  to  the  firm  of  T.  E. 
McGahan  &  Co.  for  $734.77,  he  assigned  such  policy  to  said 
firm,  upon  the  trust  that  the  proceeds  of  said  policy  should 
be  applied,  first,  to  the  payment  of  said  sum  of  $724.77,  and  th-e 
balance  thereof  should  be  held  by  said  ^•^  McGahan  &  Co., 
subject  to  the  order  of  gaid  Griffin.  That  there  remained  in 
the  hands  of  McGahan  &  Co.  of  said  proceeds,  after  the  pay- 
ment of  their  debt,  the  sum  of  $1,475.33.  That  the  said  J.  0. 
Griffin  drew  orders  in  writing  on  said  McGahan  &  Co.,  to  be  paid 
out  of  said  proceeds  of  the  insurance  policy  when  collected,  in 
favor  of  Lockett,Vaughan  &  Co.,  A.  Ehrlich  &  Bro.,  M.  Drake 
&  Son,  Edmund  T.  Brown  Company,  Brown-Evans  Company, 
F.  W.  Wagener  &  Co.,  Drake-Inness-Green  Shoe  Company,  and 
Marshall,  Wesooat  &  Co.  That  these  orders  were  each  pre- 
sented to  McGahan  &  Co.,  but  were  not  accepted  by  them  in 
writing.  That  subsequent  to  making  the  aforesaid  drafts  or 
orders,  and*  before  McGahan  &  Co.  had  collected  the  proceeds 
of  the  fire  insurance  policy,  the  said  J.  0.  Griffin  counter- 
manded the  payment  of  said  drafts,  and  notified  McGahan  & 
Co.  not  to  pay  the  same.  That  the  parties  who  held  the  afore- 
said drafts  drawn  by  J.  0.  Griffin  on  McGahan  &  Co.  began 
action  against  said  McGahan  &  Co.  to  collect  their  respective 
drafts  drawn  by  J.  0.  Griffin.  That  McGahan  &  Co.,  as  plain- 
tiffs, now  bring  this  action  against  said  J.  0.  Griffin  and  all  of 
the  holders  of  drafts  drawn  by  J.  0.  Griffin  upon  said  Mc- 
Gahan &  Co.,  aa  defendants,  to  restrain  their  action  against 
said  McGahan  &  Co.,  and  that  the  defendants  be  required  to 
interplead  together  concerning  their  respective  claims  to  said 
$1,476.83,  and  that  some  party  be  appointed  to  hold  said  fund 
pending  such  litigation.  The  answers  of  all  the  defendants, 
except  Griffin,  set  up  their  claims  as  bona  fide  holders  for  value 
of  their  respective  drafts.  The  defendant,  J.  0.  Griffin,  an- 
swered as  follows:  **1.  That  he  admits  the  allegations  set  forth 
and  contained  in  the  complaint,  but  alleges  that  he  is  entitled 
to  the  said  sum  of  $1,475.23,  and  that  the  plaintiff  ahould  have 
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paid  the  same  over  to  him  when  the  same  was  demanded — 
the  said  orders  or  drafts  having  never  been  accepted,  and  hav- 
ing been  countermanded  before  the  said  fund  came  into  the 
hands  of  the  plaintiffs"  (McGahan  &  Co.).  The  following  is  a 
<Jopy  of  the  draft  drawn  by  J.  0.  GriflSn  upon  McGahan  &  Co. 
in  favor  of  Lockett,  ^®®  Vaughan  &  Co.  (The  other  drafts  are 
similar  in  form.) 

"$109.34.  Ulmer,  S.  C,  January  23,  1897. 

^'Messrs.  T.  E.  McGahan  &  Co.,  Charleston,  S.  C. 

"Please  pay  to  Messrs.  Lockett,  Vaughan  &  Co.,  of  Winston, 
N.  C,  $109.34,  out  of  my  insurance  policy  that  is  assigned  to 
you.  J.  0.  GRIFFIN.'^ 

Judge  Buchanan,  who  heard  the  demurrer  on  the  28th  of 
April,  1898,  passed  a  short  order,  dismissing  and  overruling 
the  demurrer  without  assigning  any  reasons  therefor.  No 
other  questions  are  involved  in  this  appeal  except  the  appeal 
from  said  order  overruling  the  demurrer. 

The  following  are  the  grounds  of  appeal:  "1.  Because  it  is 
respectfully  submitted  that  his  honor  erred  in  not  holding  that 
the  drafts  referred  to  in  the  pleadings  were  valid  assignments 
of  the  fund  in  question,  and  could  not  have  been  recalled  or 
countermanded  by  the  defendant,  J.  0.  Griffin,  without  good 
cause;  which  cause  should  have  been  alleged  in  the  answer,  so 
as  to  be  duly  proved  in  the  case;  2.  Because  his  honor  erred  in 
not  sustaining  the  demurrer  to  the  answer  of  J.  0.  Griffin  in 
that  such  answer  failed  to  show  any  right  in  said  Griffin  to 
countermand  or  recall  the  said  drafts." 

We  think  the  grounds  of  appeal  are  well  taken.  The  prin- 
<;iple8  set  forth  in  the  cases  of  Fogarties  v.  State  Bank,  12  Rich. 
-518,  78  Am.  Dec.  468,  Simmons  v.  Bank  of  Greenwood,  41  S.  C. 
177, 44  Am.  St.  Eep.  700,  and  Knobeloch  v.  Germania  etc.  Bank, 
43  S.  C.  242,  are  practically  decisive  of  this  question.  When 
the  respondent,  J.  0.  Griffin,  placed  in  the  hands  of  McGahan 
&  ,Co.  this  sum  of  $1,475.23,  to  be  paid  out  by  them  on  his 
order,  and  he  gave  drafts  to  his  codefendants  upon  said  Mc- 
Gahan &  Co.  to  be  paid  out  of  this  fund  of  $1,475.23,  which 
was  the  proceeds  in  their  hands  of  his  insurance  policy,  it  was 
beyond  his  power,  except  for  fraud,  or  want  of  value,  or  similar 
grounds,  to  prevent  the  holders  for  value  of  his  drafts  recov- 
ering the  same  from  McGahan  &  Co.  It  was  just  the  same 
as  if  J.  0.  Griffin  had  deposited  to  his  own  credit  the  sum  of 
^1,475.23  in  some  bank,  and  had  given  his  codefendants  checks 
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npon  said  bank.  As  was  said  by  Mr.  Justice  Johnson,  ••'  in 
the  case  of  Fogarties  v.  State  Bank,  12  Rich.  518,  78  Am,  Dec. 
468:  "This  case— Weston  v.  Barker,  12  Johns.  276,  7  Am.  Dec. 
319 — stands  upon  a  principle  that,  when  fully  understood  and 
appreciated,  is  sufficient  for  the  case  before  us;  and  it  is  this, 
that  when  one,  in  consideration  of  money  to  come  into  his  hands, 
promises  to  disburse  that  money  as  he  shall  be  ordered  by  him 
from  whom  he  receives  it,  he  thereby  creates  a  contract  negoti- 
able in  its  very  nature,  which  puts  him  in  privity  with  whomso- 
ever in  the  world  he  may  be  ordered  to  make  payment  to,  80 
that  the  promise  is,  according  to  the  law  merchant,  made  to 
that  person,  and  he  is  bound  by  his  promise  to  pay  him.**  The 
quotation  from  the  opinion  in  the  case  of  Weston  v.  Barker,  12 
Johns.  276,  7  Am.  Dec.  319,  as  found  on  page  529  of  Fogarties 
T.  State  Bank,  12  Rich.  518,  78  Am.  Dec.  468,  is  squarely  to  the 
same  effect.  The  answer  demurred  to,  because  the  facts  al- 
leged therein  are  not  sufficient  to  constitute  a  defense,  sets  up 
no  reason  why  J.  0.  Griffin  denied  any  legal  effect  to  the  drafts 
drawn  by  him  in  favor  of  his  codefendants  on  McGahan  &  Co., 
to  be  paid  out  of  the  fund  realized  from  his  insurance  policy, 
which  he  had  assigned  to  said  McGahan  &  Co.,  except  that  such 
drafts  had  not  been  accepted  in  writing  by  said  McGahan  &  Co. 
before  he  notified  them  not  to  pay.  The  drawer  in  his  an- 
swer does  not  deny  he  drew  the  drafts  for  value,  but,  simply 
because  he  has  changed  his  mind,  the  fund  must  not  be  paid 
to  the  holders  of  his  drafts.  The  moment  the  holders  of  these 
drafts  notified  McGahan  &  Co.  of  their  drafts,  it  was  in  law 
an  appropriation  by  J.  0.  Griffin  of  so  much  of  the  money  of 
his  in  the  hands,  or  to  come  into  the  hands  of  T.  R.  McGahan 
&  Co.  as  would  be  necessary  to  pay  such  drafts.  The  circuit 
judge  was  in  error. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  reversed,  and  that  the  action  be  remanded  to 
the  circuit  court,  with  directions  to  sustain  said  demurrer  to 
the  answer  of  J.  0.  Griffin. 


ORDER  ON  THIRD  PERSON  FOR  PAYMENT  OP  MONEY.— 
An  order  In  writing,  directing  one  person  to  pay  money  to  a  third 
person,  is  not  a  checl:,  but  a  bill  of  exchange:  Note  to  Allen  t. 
Leavens,  46  Am.  St  Rep.  616;  Wheatley  v.  Strobe,  12  Cal.  92.  73 
Am.  Dec.  522.  A  want  of  written  acceptance  does  not  affect  the 
payee's  right  to  money  due  under  an  order  on  a  third  person,  bat 
only  the  mode  of  enforcing  it.  With  acceptance,  he  can  sustain  an 
action  upon  the  order;  bnt  without  it  he  must  recover  upon  the 
original  demand  by  force  of  assignment:  Wheatley  T.  Strobe^  12 
CaL  82.  73  Am.  Dec.  522. 
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People's  Loan  and  Exchange  Bank  v,  Garlington. 

[54  SOTTTH  CABOUNA,  418.] 

JURISDICTION— QUESTION  OF  TITLE  IN  FORECLOS- 
URE PROCEEDINGS— CONTINGENT  REMAINDERMAN— LIFE 
TENANT. — In  a  foreclosure  suit,  brought  by  the  mortgagee  of  a 
contingent  remainderman,  the  court  has  jurisdiction  to  determine 
the  question  of  title,  where  the  life  tenant,  by  his  answer,  asserts 
absolute  title  in  himself,  and  denies  that  either  the  mortgagee  or 
his  mortgagor  has  any  interest  in  the  mortgaged  premises. 

MORTGAGES.— A  CONTINGENT  REMAINDER  In  real  es- 
tate may  be  mortgaged. 

MORTGAGES— PREMATURE  FORECLOSURE  AS  TO 
LIFE  TENANT. — Upon  breach  of  the  condition  of  a  mortgage,  by 
a  contingent  remainderman,  there  may  be  a  foreclosure  and  sale  of 
whatever  interest  the  mortgagor  has  in  the  mortgaged  premises, 
without  waiting  until  the  happening  of  the  condition  upon  which  the 
remainder  would  become  vested.  Hence,  such  a  suit  Is  not  prema- 
ture as  to  the  life  tenant  in  possession,  especially  where  he  denies 
the  title  of  the  mortgagee  and  mortgagor,  and  asserts  It  in  himself. 

ESTATES— CONTINGENT  REMAINDERS— BAR  OF,  B"X 
DEED  OF  FEOFFMENT  WITH  LIVERY  OF  SEISIN.— At  com- 
mon law,  a  tenant  for  life  could  not  bar  contingent  remainders  by 
a  deed  of  feoffment,  with  livery  of  seisin,  unless  he  held  the  legal 
title. 

ESTATES— CONTINGENT  REMAINDERS— WHEN  NOT 
BARRED  BY  LIFE  TENANT.— Contingent  remainders,  created  by 
a  will,  are  not  barred  or  destroyed  by  a  life  tenant's  deed  of  feoff- 
ment, with  livery  of  seisin,  where  the  legal  title  is  in  the  executors, 
and  not  in  the  life  tenant,  or  where  the  latter's  power  to  so  bar  con- 
tingent remainders  has  been  taken  away  by  statute. 

TRUSTS— DEVISE  TO  EXECUTORS  FOR  ANOTHER'S 
USB— LIFE  TENANT— LEGAL  TITLE— STATUTE  OF  USES.— 
When  property  is  devised  to  executors  for  the  use  and  benefit  of 
the  testator's  son  during  the  latter's  life,  the  legal  title  remains  in 
the  executors,  where  duties  are  imposed  upon  them  which  rend^  it 
absolutely  necessary  that  the  legal  title  should  remain  in  them. 
It  does  not,  therefore,  pass  to  the  tenant  for  life  under  the  statute 
of  uses  because  that  statute  does  not  apply  to  such  a  case. 

ESTATES— CONTINGENT  REMAINDERS— BARRING  OF, 
BY  LIFE  TENANT— DEED  OF  FEOFFMENT  WITH  LIVERY 
OF  SEISIN— CONSTITUTIONAL  LAW.— A  STATUTE  which  pro- 
vides that  contingent  remainders  shall  not  be  barred  by  deed  of 
feoffment  with  livery  of  seisin  is  not  unconstitutional,  on  the  ground 
that  it  impairs  the  obligation  of  a  contract,  or  on  the  ground  that 
it  is  forbidden,  retroactive  legislation. 

CONSTITUTIONAL  LAW— VESTED  RIGHTS  IN  STATU- 
TORY PRIVILEGES. — Even  where  a  life  tenant  has  the  statutory 
right  or  privilege  to  bar  contingent  remainders  by  a  deed  of  feoff- 
ment with  livery  of  seisin,  he  may  be  deprived  of  it,  by  subsequent 
legislation,  where  he  has  never  attempted  to  exercise  it,  without 
violating  vested  rights,  for  no  citizen  has  a  vested  right  in  statutory 
privileges  or  exemptions. 

CONSTITUTIONAL  LAW— VESTED  RIGHT  TO  DO  A 
WRONG. — The  doctrine  that  a  life  tenant  may,  by  a  deed  of  feoff- 
ment, with  livery  of  seisin,  bar  contingent  reinaindera»  bad  ita  origin 
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under  the  feudal  system,  and  Is  generally  regarded  as  a  means  of 
doing  a  wrong  to  the  contingent  remainderman,  and  always  defeats- 
the  intention  of  the  testator  wnere  such  remainders  are  created  by 
will.  Hence,  it  cannot  be  said  that  a  life  tenant,  though  authorized, 
by  statute  to  bar  contingent  remainders  in  this  way,  has  any  vested 
right  to  do  a  wrong  to  the  contingent  remainderman  by  defeating. 
the  expressly  declared  intention  of  a  testator. 

ESTATES— CONTINGENT  REMAINDEUS— BARRING  OF, 
teY  LIFE  TENANT— WHAT  STATUTE  IS  i>0'i  RETROACTIVE. 
A  statute  which  provides  that  *'no  estate  in  remainder,  whether 
vested  or  contingent,  shall  be  defeated  by  any  deed  of  feoffment, 
with  livery  of  seisin,"  applies  to  every  contingent  remainder,  whether 
created  before  or  after  the  passing  of  the  acl  It  plainly  forbid» 
such  future  action  by  a  life  tenant,  and,  when  applied  to  a  right  or 
privilege  existing  before,  but  not  exercised  until  after,  its  enactment,, 
is  not  retioactive  in  Its  eCFect 

Foreclosure  by  the  plaintiff  bank  against  John  D.  Garlington^ 
John  G.  Williams,  and  others.  The  circuit  court  held  that  the 
plaintiff  had  the  right  to  foreclose  and  sell,  and  to  have  its  debt 
paid  out  of  the  proceeds  of  sale.  The  defendant,  Williams,  ap« 
pealed  on  exceptions  raising  questions  which  appear  in  the. 
opinion. 

W.  J.  Stribling  and  Ball  ft  Simpkins,  for  the  appellant. 

N.  B.  Dial  and  Ferguson  &  Featherstone,  for  the  appellee. 

**®  McIVER,  C.  J.  This  was  an  action  for  foreclosure  of  • 
mortgage  executed  by  the  defendant,  John  D.  Garlington, 
upon  his  interest  in  a  certain  tract  of  land  known  as  "Spring 
Grove."  So  far  as  this  appeal  is  concerned,  the  only  controversy 
is  between  the  plaintiff  and  the  defendant,  John  G.  Williams,, 
who,  by  his  answer,  "for  a  second  defense,  alleges  that  neither; 
the  plaintiff  nor  his  alleged  mortgagor  has  any  title  to  or  in- 
terest in  Spring  Grove,''  having  alleged,  in  his  first  defense^ 
"that  he  is  the  owner,  and  entitled  to  retain  the  possession  of 
Spring  Grove."  A  jury  trial  having  been  waived,  the  case  wa* 
heard  by  his  honor.  Judge  Benet,  upon  the  testimony  taken  and 
reported  by  a  referee,  who  rendered  a  decree  which  is  set  out  in 
the  "case,'*  which  should  be  incorporated  in  the  report  of  thia 
case.  It  will  be  sufficient,  therefore,  to  state  *^^  here,  that  the 
circuit  judge,  by  his  decree,  adjudged  that  the  defendant,  John 
D.  Garlington,  was  entitled  to  aij  interest  in  the  Spring  Grove 
tract  of  land,  as  a  contingent  remainderman,  under  the  will  of 
the  late  John  D.  Williams,  and  that  such  interest  could  be  sold 
tinder  the  mortgage  sought  to  be  foreclosed  in  these  proceedings. 
Accordingly,  judgment  was  rendered  for  the  sale  of  the  interest 
of  the  mortgagor,  John  D.  Garlington,  and  that  the  proceed! 
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-of  such  sale  be  applied  to  the  payment  of  the  amount  due  on 
the  mortgage  debt  held  by  plaintiff,  after  first  paying  the  costs 
iind  expenses  of  such  sale  and  the  cost  of  this  action. 

From  this  judgment  the  defendant,  John  G.  Williams,  alone, 
Appeals  upon  the  several  exceptions  set  out  in  the  record,  which 
should  be  likewise  incorporated  in  the  report  of  this  case.  We 
■do  not  propose  to  consider  these  exceptions  seriatim,  inasmuch 
as,  according  to  our  view,  they  raise  but  two  general  questions, 
viz.:  1.  Whether  the  action  was  prematurely  brought  as  against 
the  appellant;  2.  Whether  the  interest  of  John  D.  Qarlington, 
as  a  contingent  remainderman,  in  the  Spring  Grove  tract  of 
land,  was  barred  or  destroyed  by  the  deed  of  feoffment,  with 
livery  of  seisin,  executed  by  the  life  tenant  of  said  land.  For  a 
proper  understanding  of  these  questions,  it  will  be  well  to  state 
"here  that,  under  the  established  facts  of  this  case,  the  Spring 
■Grove  tract  of  land,  formerly  belonging  to  one  John  D.  Wil- 
liams, who  died  on  the day  of  June,  1870,  leaving  a  will, 

by  the  third  clause  of  which  he  devised  Spring  Grove  to  his 
executors  for  the  use  and  benefit  of  his  son,  the  said  John  G. 
Williams,  during  his  natural  life,  "to  remain  in  his  possession 
and  enjoyment,  unless  efforts  be  made  to  subject  the  same  to 
the  payment  of  his  debts  and  liabilities,  and  in  this  event  to  be 
taken  charge  of  by  my  executors  to  prevent  and  protect  the  same 
from  such  liabilities,  and  at  his  death  to  be  equally  divided 
Tjetween  such  child  or  children  as  he  may  leave  surviving  at  his 
•death;  or  should  all  his  children  die  before  attaining  the  age  of 
twenty-one  years,  then  to  revert  to  my  estate  for  division,  aa 
the  residue  of  my  estate  is  hereafter  *^^  directed."  And  by 
the  eleventh  clause  of  his  will  the  testator  devised  the  rest  and 
residue  of  his  estate  as  follows:  one-fourth  to  certain  trustees 
for  the  sole  and  separate  use  of  his  wife,  and  the  remaining 
three-fourths  to  be  equally  divided  between  his  two  daughters, 
Phoebe  and  Lucy,  and  his  grandson,  the  said  John  D.  Garling- 
ton.  There  are  other  provisions  in  these  two  clauses  of  the  will, 
which  we  do  not  deem  it  necessary  to  set  out  here,  as  they  are 
not  pertinent  to  the  inquiry  of  this  case.  It  is  conceded,  as 
-we  understand  it,  that,  under  these  two  clauses  of  the  will,  the 
mortgagor,  John  D.  Garlington,  was  entitled  to  a  contingent 
Temainder;  but  whether  conceded  or  not,  it  is  clear  that  such 
would  be  the  result,  under  the  case  of  Faber  v.  Police,  10  S.  C. 
^76.  It  also  appears  that  the  life  tenant,  John  Q.  Williams,  on 
the  third  day  of  December,  1893,  with  the  avowed  purpose  to 
hsLT  the  contingent  remainders  created  by  the  will,  executed  a 
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deed  of  feoffment,  with  liveiy  of  seisin,  purporting  to  convey  the 
absolute  estate  in  fee  in  the  Spring  Grove  tract  to  one  James  T. 
Bozeman,  and  that,  on  the  same  day,  the  said  Bozeman  recon- 
veyed  the  same  to  the  said  John  O.  Williams.  Both  of  these  deeds 
were  duly  recorded.  It  seems,  however,  that,  prior  to  this  trans- 
action, the  mortgage  which  the  plaintiff  is  seeking  to  foreclose 
was  executed,  to  wit,  on  the  13th  day  of  February,  1892.  In  the 
light  of  the  foregoing  facts,  which  are  either  conceded  or  estab- 
lished by  the  findings  of  the  circuit  judge,  to  which  findings 
there  is  no  exception — all  the  exceptions  taken  being  to  the  legal 
points  ruled  by  the  circuit  judge — ^we  will  proceed  to  the  con- 
sideration of  the  first  question  above  stated. 

The  appellant  seems  to  contend  that,  because  the  contin- 
gencies upon  which  the  estate  in  remainder  would  become  vested 
have  not  yet  happened  and  may  never  happen,  the  plaintiff  has 
now  no  cause  of  action,  as  against  the  appellant,  and,  therefore, 
the  complaint,  as  to  him,  should  have  been  dismissed.  In  the 
first  place,  it  does  not  appear  that  any  motion  was  submitted  to 
his  honor.  Judge  Benet,  or  that  the  question  which  would  be 
presented  ^**  by  such  a  motion  was  either  considered  or  passed 
upon  by  him.  It  is  stated  in  that  portion  of  the  "case** 
in  which  the  testimony  taken  by  the  referee  is  set  out  that,  at 
the  close  of  the  testimony  on  the  part  of  the  plaintiff,  the  "at- 
torneys of  John  G.  Williams  enter  a  motion  to  dismiss  the  com- 
plaint," but  upon  what  ground  is  not  stated.  Certainly,  the 
referee  had  no  power  to  consider  or  decide  the  question 
presented  by  the  motion,  as  he  was  appointed  simply  to  take  the 
testimony,  and  he  did  not  undertake  to  do  so,  and  the  circuit 
judge  does  not  appear  to  have  done  so.  He  states,  in  the  outset 
of  his  decree,  that  tho  appellant  demurred  to  the  complaint 
upon  the  ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  as  to  him,  which  demurrer  was  overruled; 
but  as  we  gather  from  the  argument  here,  the  demurrer  waj* 
overruled  by  his  honor.  Judge  Aldrich,  at  a  preceding  term  of 
the  court,  and  not  by  Judge  Benet.  But  waiving  all  this,  in 
the  interest  of  the  appellant,  we  will  not  decline  to  consider  the 
qvestion  on  its  merits.  We  do  not  think  the  question  was  con- 
cluded by  the  ruling  on  the  demurrer,  as  that  ruling  was  based 
solely  upon  the  facts  as  alleged  in  the  complaint,  and  there  were 
no  allegations  in  the  complaint  upon  which  the  question,  as  now 
presented,  could  have  been  raised,  as  there  was  nothing  in  the 
complaint  to  show  what  was  the  nature  or  extent  of  the  mort- 
gagor's interest  in    the    mortgaged    premises,  or   the    nature 
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and  extent  of  the  appellant's  claim  thereto.  Now,  however,  it 
does  appear  that  the  interest  of  the  mortgagor  is  that  of  a 
contingent  remainderman,  and  the  appellant  claims  that  he  i» 
the  owner  of  the  mortgaged  premises,  and  in  his  second  defense 
he  "alleges  that  neither  the  plaintiff  nor  his  alleged  mortgagor 
has  any  title  to  or  interest  in  Spring  Grove,"  the  mortgaged 
premises.  Now,  if  a  contingent  remainder  in  real  estate  can  be 
the  subject  of  mortgage,  and  if  the  mortgagor  has  such  an  in- 
terest in  Spring  Grove,  we  see  no  reason  why  the  mortgagee, 
upon  breach  of  the  condition  of  the  mortgage,  may  not  proceed 
to  foreclose  the  same  and  sell  whatever  interest  the  mortgagor 
may  have  in  the  mortgaged  premises,  without  '**^  waiting  until 
the  happening  of  the  condition  upon  which  the  remainder 
would  become  vested.  Especially  is  this  so  when  the  life  tenant 
in  possession  has,  by  his  answer,  raised  the  issue  whether  the 
mortgagor  has  now  any  interest  in  the  mortgaged  premises.  Of 
course,  the  sale  of  the  interest  of  the  contingent  remainderman 
cannot,  in  any  way,  affect  the  rights  of  the  life  tenant;  and 
that  is  carefully  provided  for  in  circuit  decree.  At  such  sale 
the  purchaser  will  take  only  the  interest  of  the  mortgagor,  what- 
ever that  may  prove  to  be.  In  this  case,  the  life  tenant  having 
by  his  answer  denied  that  the  mortgagor  has  any  interest  in  the 
mortgaged  premises,  and  alleged  that  he  is  the  absolute  owner 
of  the  same,  the  issue  which  he  has  thus  presented  must  be  de- 
termined. We  do  not  think,  therefore,  that  the  action  was 
prematurely  brought  as  against  John  G.  Williams,  the  life  tenant 
in  possession,  who  had  by  his  deed  of  feoffment  and  by  the  con- 
veyance from  his  feoffee,  both  of  which  were  spread  upon  the 
records,  asserted  his  claim  to  the  land  as  an  absolute  owner  in 
fee;  and  we  do  not  think  that  the  circuit  court  had  full  jurisdic- 
tion to  hear  and  determine  all  the  issues  as  to  the  rights  of  the 
parties  presented  by  the  pleadings.  Exceptions  1,  2,  3  and  4 
must,  therefore,  be  overruled. 

We  do  not  understand  that  it  is  questioned  that  a  contingent 
remainder  in  real  estate  can  be  the  subject  of  mortgage;  but,  if 
questioned,  the  following  authorities  are  quite  sufficient  to  show 
that  such  an  interest  in  real  estate  may  be  mortgaged:  2  Story's 
Equity  Jurisprudence,  sec.  1021;  Allston  v.  Bank,  2  Hill  Eq. 
235;  Roddy  v.  Elan,  12  Rich.  Eq.  343;  Gilkerson  y.  Conner,  24  S. 
C.  321;  Rountree  v.  Rountree,  26  S.  C.  471. 

It  only  remains  to  consider  the  second  question  above  stated, 
■viz.,  whether  the  contingent  remainders  created  by  the  will  of 
John  D.  WiUiams  in  John  D.  Garlington  and  others  were  barred 
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or  destroyed  by  the  deed  of  feoffment,  with  livery  of  seisin,  relied 
on  for  that  purpose.  The  circuit  judge  held  that  the  contingent 
remainders  were  not  barred,  for  two  reasons:  1.  Because  the  "*** 
legal  title  to  Spring  Grove  was  in  the  executors,  and  not  in  the 
life  tenant;  2.  Because  the  power  of  a  life  tenant  to  bar  con- 
tingent remainders  by  deed  of  feoffment,  with  livery  of  seisin, 
was  taken  away  by  the  act  of  1883  (18  Stats.  430).  It  seems 
to  us  that  both  of  these  reasons  are  sound.  It  is  not  and  cannot 
be  denied  that,  even  at  common  law,  a  tenant  for  life  could  not 
bar  contingent  remainders  by  a  deed  of  feoffment,  with  livery  of 
Bcisin,  unless  he  held  the  legal  title.  It  will  be  observed  that 
Spring  Grove  is  not  devised  to  John  Q.  Williams,  directly,  for 
his  life,  but  to  the  executors,  "for  his  use  and  benefit  during 
his  life" — and,  if  this  were  all,  there  would  be  no  doubt  that  the 
statute  of  uses  would  execute  the  use,  and  the  legal  title  would 
pass  to  John  G.  Williams  for  his  life.  But  this  is  not  all,  for  the 
testator  proceeds  to  say  that  the  property  is  "to  remain  in  his 
possession  and  enjoyment,  unless  efforts  be  made  to  subject  the 
same  to  the  payment  of  debts  and  liabilities;  and  in  this  event, 
to  be  taken  charge  of  by  the  executors  to  prevent  and  protect 
the  same  from  such  liabilities."  This  rendered  it  absolutely 
necessary  that  the  legal  title  should  remain  in  the  executors,  in 
order  that  they  might  be  enabled  to  carry  out  this  provision  of 
the  will.  For  if  the  legal  title  passed  into  John  G.  Williams  by 
virtue  of  the  statute  of  uses,  it  would  be  impossible  for  the 
executors  to  take  charge  of  the  property  and  protect  it  from  the 
claims  of  the  creditors  of  John  G.  Williams:  See  Heath  v.  Bishop, 
4  Rich.  Eq.  46,  55  Am.  Dec.  654.  But  there  is  another  reason 
why  the  legal  title  did  not  pass  to  the  life  tenant  by  virtue  of 
the  statute  of  uses.  Under  the  eleventh  clause  of  the  will,  the 
property  known  as  Spring  Grove  would,  in  the  event  of  the 
death  of  John  G.  Williams  without  leaving  a  child  who  should 
attain  the  age  of  twenty-one  years,  fall  into  the  residue,  and 
that  the  executors  are  directed  to  sell,  which  they  could  not  do 
unless  the  legal  title  remained  in  them.  It  is  therefore  clear 
that  there  were  duties  imposed  upon  the  executors,  for  the 
proper  performance  of  which  it  was  necessary  that  the  legal  title 
ihould  remain  in  them.  In  such  a  case,  *^"*  the  rule  is  well  set- 
tled that  the  statute  of  uses  does  not  apply. 

But  the  second  and  stronger  reason  why  the  deed  of  feoff- 
ment, with  livery  of  seisin,  could  not  bar  the  remainders,  is  that, 
very  nearly  nine  years  before  the  life  tenant  undertook  to  do  so, 
the  legislature,  by  the  act  of  1883  (Rev.  Stats.,  1977),  above 
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referred  to,  expressly  declared:  "That  no  estate  in  remainder, 
whether  vested  or  contingent,  shall  be  defeated  by  any  deed  of 
feoffment,  with  livery  of  seisin."  The  object  of  that  act,  as  de- 
clared by  its  title,  was  "for  better  protection  of  contingent  re- 
mainders," and  its  manifest  purpose  was  to  prevent  the  accom- 
plishment of  just  such  an  object  as  appellant  sought  to  accom- 
plish by  his  deed  of  feoffment,  with  livery  of  seisin.  It  is  con- 
tended, however,  that  this  act  cannot  be  applied  to  this  case  for 
two  reasons:  1.  Because  such  an  application  of  it  would  render 
it  unconstitutional;  2.  Because  it  would  give  the  act  a  retroac- 
tive effect.  As  to  the  first  of  these  reasons,  it  is  sufficient  to  say 
that  we  are  not  aware  of  any  constitutional  provision  with  which 
this  act  conflicts,  and  none  such  has.  been  pointed  out.  Some 
allusion  has  been  made  in  the  argument  to  the  provision  in  the 
constitution  of  this  state,  and  as  well  to  the  constitution  of 
the  United  States,  forbidding  the  passage  of  any  law  impairing 
the  obligation  of  any  contract,  but,  as  no  matter  of  contract  is 
involved  in  this  case,  it  is  impossible  to  conceive  how  the  act  of 
1883  can  be  regarded  as  violative  of  these  constitutional  pro- 
visions. It  certainly  cannot  be  said  that  the  effect  given  the  act 
of  1883,  by  the  circuit  judge,  would  make  it  retrospective,  and 
for  tbat  reason  violative  of  the  constitution,  for  there  is  noth- 
ing in  the  constitution  which  forbids  retrospective  legislation, 
unless  it  have  the  effect  of  impairing  the  obligation  of  a  contract, 
OT  divesting  vested  rights  of  property:  See  McLure  v.  Melton, 
24  S.  C.  559,  58  Am.  Eep.  272,  and  cases  there  cited.  Indeed, 
we  do  not  understand  that  appellant  really  relies  upon  the  point 
that  the  act  of  1883  would  be  unconstitutional  if  applied  to  this 
case. 

We  proceed,  then,  to  consider  the  second  reason  why  appellant 
**^  contends  that  this  act  of  1883  cannot  be  applied  to  the 
present  case,  viz.,  that  so  to  apply  it  would  give  the  act  a  retro- 
active effect,  in  violation  of  the  well-settled  rule  that  all  acts 
must  be  construed  to  be  prospective  and  not  retrospective,  except 
when  a  contrary  intention  is  expressed,  or  necessarily  implied, 
by  the  terms  used  in  the  act.  In  the  first  place,  we  do  not  con- 
sider that  the  act  would  be  given  a  retroactive  effect  by  ap- 
plying its  provisions  to  the  present  case.  If  the  deed  of  feoff- 
ment had  been  executed  prior  to  the  passage  of  the  act  of  1883, 
we  could  then  see  how  it  would  be  regarded  as  giving  the  act  of 
1883  a  retroactive  effect,  if  the  attempt  should  be  made  to  ap- 
ply it  to  a  deed  executed  prior  to  its  passage.  But  here  the  deed 
of  feoffment  was  executed  nearly  nine  years  after  the  passage 
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of  the  act,  and  such  deed  can  only  he  permitted  to  have  such 
efFect  as  the  law  in  force  at  the  time  of  its  execution  allowed  it- 
to  have.  Certainly,  the  legislature  must  be  regarded  as  having: 
the  power  to  make  such  changes  in  the  modes  of  conveying  real 
property,  whether  acquired  after  or  owned  before  the  change  is- 
made,  and  declaring  what  shall  be  the  effect  of  any  given  mod& 
of  conveyance;  and  while  such  changes  in  the  law  might  not 
apply  to  conveyances  made  before,  they  certainly  would  apply  to- 
all  conveyances  made  after  such  change  in  the  law,  and  such, 
legislation  could,  in  no  sense,  be  regarded  as  retrospective.  It 
is  contended,  however,  by  appellant  that  when  the  testator, 
John  D.  Williams,  died,  and  his  will  took  effect,  to  wit,  in  1870, 
the  appellant  acquired  under  the  will  a  life  estate  in  the  Spring; 
Grove  land,  with  the  right,  under  the  law  as  it  then  stood,  to 
bar  the  contingent  remainders  by  a  deed  of  feoffment,  with 
livery  of  seisin,  and  that  he  could  not  be  deprived  of  this  right, 
which  became  vested  in  him  in  1870,  by  any  subsequent  legisla- 
tion. There  is  no  doubt  that  under  the  common  law  of  England,, 
a  tenant  for  life  could  bar  contingent  remainders  by  executing  a 
deed  of  feoffment,  with  livery  of  seisin,  and  there  is  as  little- 
doubt  that  this  portion  of  the  common  law  became  a  part  of  the 
law  of  this  state  by  virtue  of  the  act  of  1712,  incorporated  in  the 
GTeneral  "^"^  Statutes  of  1882  as  section  2738,  This  right,  or 
privilege  as  it  should  be  more  properly  termed,  claimed  by  appel- 
lant is  derived  alone  from  the  statute  law  of  this  state,  and  may,^ 
therefore,  be  withdrawn  whenever  the  law-making  power  sees  fit 
to  do  so — provided,  always,  that  in  so  doing  the  constitution  i* 
not  violated.  A  citizen  cannot  be  said  to  have  a  vested  right 
in  statutory  privileges  or  exemptions:  Cooley's  Constitutional 
Limitations,  2d  ed.,  383.  Upon  this  principle  it  has  been  held 
in  Stoddard  v.  Owings,  42  S.  C.  92,  that  the  legislature  may 
change  the  periods  prescribed  by  statute  as  a  limitation  to  ac- 
tions, as  well  in  reference  to  antecedent  as  subsequent  contracts. 
In  that  case,  the  following  language  used  by  the  Massachusetta 
court,  in  Bigelow  v.  Bemis,  2  Allen,  496,  is  quoted  with  approval.*: 
"It  is  well  settled  that  it  is  competent  for  the  legislature  to 
change  statutes  prescribing  a  limitation  to  actions,  and  that  the 
one  in  force  at  the  time  of  suit  brought  is  applicable  to  the 
cause  of  action.  The  only  restriction  upon  the  exercise  of  thi» 
power  is,  that  the  legislature  cannot  remove  a  bar  which  has 
already  become  complete,  and  that  no  new  limitation  shall  be- 
made  to  affect  existing  claims,  without  allowing  a  reasonable 
time  for  parties  to  bring  actions  before  their  claims  are  abso- 
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lutely  barred  by  a  new  enactment."  The  case  of  Gordon  v. 
Blackman,  first  reported  in  1  Eich.  Eq.  61,  and  again,  upon  a 
petition  for  rehearing,  in  2  Eich.  Eq.  43,  44  Am.  Dec.  241,  is 
very  much  like  this  case,  in  principle,  and,  as  it  seems  to  us,  con- 
clusive of  this  case.  There  the  testator,  who  died  in  1839,  pro- 
vided hy  his  will  that  his  executors,  after  a  certain  event  hap- 
pened, should  transport  all  of  his  slaves  "to  the  nearest  non- 
«lave-holding  state  in  the  United  States,  or  to  the  free  colony 
in  Africa."  Before  this  provision  of  the  will  was  executed, 
the  act  of  1841  was  passed,  whereby  it  was  declared  that  every 
]>equest  providing  for  the  removal  of  any  slaves  without  the 
limits  of  this  state  should  be  void.  Held,  that  the  act 
avoided  this  provision  of  the  will,  and  that  the  executor  must 
«jccount  to  the  next  of  kin  of  the  testator  for  the  slaves. 
Harper,  C,  in  delivering  the  opinion  of  the  court  at  the  ■*** 
last  hearing,  uses  this  language:  "The  act  [of  1841]  declares, 
in  general  terms,  that  every  bequest  directing  slaves  to  be 
carried  out  of  the  state  with  a  view  to  their  emancipation  shall 
be  void.  This,  in  plain  and  explicit  terms,  applies  to  every 
bequest,  whether  made  before  the  passing  of  the  act,  or 
to  be  made  subsequently."  Again  he  says:  "If  the  executor 
had  actually  sent  the  slaves  out  of  the  state,  and  the  legis- 
lature had  then  passed  an  act  declaring  that  he  should  be  lia- 
ble for  their  value,  this  would  have  been  a  retrospective  act, 

or  might  have  been  called  an  act  ex   post  facto The 

met  of  emancipation  was  to  be  in  future,  and  the  act  of  the 
legislature  has  intervened  to  forbid  that  future  action.  How, 
then,  can  it  be  regarded  as  retrospective,  any  more  than  if  the 
testator  himself  had  expressed  an  intention  of  liberating  his 
slaves,  and  before  his  execution  of  that  intention,  an  act  of  the 
legislature  had  forbidden  it?"  The  principles  laid  down  by  this 
language  are  entirely  applicable  to  the  present  case.  The  act 
of  1883  declares  in  general  terms  that  "no  estate  in  remainder, 
■whether  vested  or  contingent,  shall  be  defeated  by  any  deed  of 
ieoffment,  with  livery  of  seisin."  This,  in  plain  and  explicit 
terms,  applies  to  every  contingent  remainder,  whether  created 
before  or  after  the  passing  of  the  act.  If  the  deed  of  feoff- 
ment had  been  executed,  and  the  contingent  remainder  had 
thereby  been  barred,  and  the  legislature  had  then  passed  an  act 
declaring  that  the  contingent  remainder  should  not  be  thereby 
barred,  such  an  act  would,  clearly,  not  only  be  a  retrospective  act, 
but  would  probably  be  regarded  as  void,  as  an  attempt  to  divest 
Tested  rights  of  property.    But  here  the  contingent  remainder 
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had  not  been  barred  at  the  time  the  act  of  1883  was  passed,  and 
could  only  be  barred  by  the  future  action  of  the  life  tenant,  and 
the  effect  of  the  act  was  simply  to  forbid  such  future  action, 
which  was  clearly  within  the  competency  of  the  legislature. 
Again,  this  doctrine  that  a  life  tenant  may,  by  a  deed  of  feoff- 
ment, with  livery  of  seisin,  bar  contingent  remainders,  which 
had  its  origin  under  the  feudal  system,  seems,  very  generally, 
to  be  regarded  as  a  means  of  doing  a  wrong  to  the  contingent 
**®  remainderman,  and  always  defeats  the  intention  of  the 
testator  where  such  remainders  are  created  by  will;  and  as  is  said 
in  20  Encyclopedia  of  Law,  in  a  note  on  page  888  of  the  first 
edition,  this  power  to  do  such  wrong  is  strictissimi  juris,  and  can 
never  expect  favor  of  anything  beyond  mere  support;  and  a  court 
of  equity,  viewing  it  in  the  light  of  a  wrong,  "seizes  every  occa- 
sion and  makes  every  possible  stretch  for  extending  its  protec- 
tion against  it."  To  use  the  language  of  Mr.  Justice  Goldsmith, 
in  Hoffman  v.  Hoffman,  26  Ala.  544,  quoted  in  a  note  on  page 
944  of  volume  6  of  the  Encyclopedia  of  Law,  second  edition, 
which,  though  there  applied  to  a  different  matter,  is  equally 
applicable  here:  '^Whenever  a  statute  is  leveled  against  an  abuse, 
or  in  furtherance  of  ^n  acknowledged  principle  of  right  and  jus- 
tice, every  reason  exists  for  its  most  liberal  application;  and  in 
such  cases  it  may  fairly  be  presumed  that  it  was  the  intention  of 
the  legislature  that  the  boon  of  the  statute  should  be  extended 
to  every  case  which  its  words  could  properly  include."  In  ad- 
dition to  this,  the  quotation  from  Endlich  on  the  Interpretation 
of  Statutes,  section  281,  in  the  decree  of  the  circuit  judge,  shows 
that  inchoate  rights,  depending  for  their  existence  upon  the 
statute  law,  may,  at  the  pleasure  of  the  legislature,  be  abrogated 
OP  modified,  where  such  rights  have  not  been  exercised  at  the 
time  of  the  enactment.  The  same  doctrine  is  held  in  the  case  of 
Randall  v.  Kreiger,  23  "Wall.  137,  cited  by  counsel  for  respondent 
in  which  case  Mr.  Justice  Swa3me,  in  delivering  the  opinion  of 
the  court,  used  this  expressive  and  pertinent  language:  "There 
can  be  no  vested  right  to  do  wrong."  In  this  case  the  right  of 
appellant  to  bar  contingent  remainders  in  the  mode  adopted 
by  him  for  that  purpose,  under  the  law  as  it  stood  at  the  time 
the  will  took  effect,  cannot  be  regarded  as  anything  more  than 
a  mere  inchoate  right  which  he  had  never  attempted  to  exercise 
until  after  he  had  been  deprived  of  such  right  by  statute; 
nor  can  it  be  said  that  he  had  a  vested  right  to  do  a  wrong 
to  the  contingent  remainderman  by  defeating  the  expretsly 
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declared  intention  of  the  testator.  '*^®  "We  are  entirely  satis- 
fied, therefore,  that,  in  no  view  of  the  case,  can  any  of  the  ex- 
ceptions be  sustained. 

The  judgment  of  this  court  is  that  the  judgment  of  the  cir- 
cuit court  be  affirmed. 


ESTATE  IN  TRUST— TERMINATION  OP— OPERATION  OP 
STATUTE  OF  USES.— If  an  estate  Is  conveyed  to  one  for  the  use 
of,  or  in  trust  for,  another,  and  no  duty  is  imposed  upon  the  trustee 
for  the  proper  performance  of  which  it  is  necessary  that  the  legal 
estate  should  remain  in  him,  it  will  pass  at  once  to  the  cestui  que 
trust  by  operation  of  the  statute  of  uses,  but  if  there  is  anything 
remaining  for  the  trustee  to  do  which  renders  it  necessary  that  he 
should  retain  the  legal  title  in  order  to  fully  perform  the  duty  im- 
posed by  the  trust,  then  the  statute  will  not  execute  the  use,  and 
the  legal  estate  will  remain  in  the  trustee:  Snelllng  y.  Lamar,  32 
S.  C.  72,  17  Am.  St.  Rep.  835. 

CONTINGENT  REMAINDERS— DEFEAT  OP,  BY  DEED  OP 
FEOFFMENT  WITH  LIVERY  OF  SEISIN.— That  a  contingent  re- 
mainderman may  alienate  his  remainder,  and  that  a  contingent  re- 
mainder held  under  a  devise  may  be  defeated  by  a  feoffment  with 
livery  of  seisin  from  the  tenant  for  life,  see  monographic  note  to 
Snelling  v.  Lamar,  17  Am.  St.  Rep.  840,  on  contingent  remaindtrs, 
how  barred,  defeated,  or  conveyed. 

RETROSPECTIVE  LAWS— VESTED  RIGHTS.— There  is  no  ab- 
solute constitutional  prohibition  of  retrospective  legislation  in  most 
of  the  states,  but  there  are  cases  where  legislation  of  this  character 
is  opposed  to  certain  fundamental  constitutional  principles,  as  vio- 
lating contracts,  or  as  divesting  rights  already  accrued.  It  is  an 
admitted  principle  that  vested  rights  cannot  be  destroyed  or  im- 
paired, but  what  constitutes  a  vested  right  is  a  question  of  much 
difficulty,  and  the  various  cases  that  arise  are  mostly  decisions 
specifying  particular  instances  of  vested  rights:  See  monographic 
note  to  Goslien  v.  Stonington,  10  Am.  Dec.  131-133,  on  retrospective 
laws,  showing,  at  page  134,  that  there  can  be  no  vested  right  to  do 
wrong,  and  that  in  the  nature  of  things,  there  can  be  no  vested  right 
to  violate  a  moral  duty  or  to  resist  the  performance  of  a  moral  ob- 
ligation. 


Sallby  v.   Manchester  &  Augusta  R.  R.  Co. 

[54  SoTTTH  Cabouna,  481.] 

DOGS— PROPERTY  IN— ACTION  FOR  INJURY  OR  LOSS. 
An  owner  of  dogs  has  such  a  property  In  them  as  will  support  a 
civil  action  for  their  injury  or  loss,  as  where  they  are  run  over  by 
the  cars  on  a  railroad  track,  and  are  injured  or  killed. 

Actions  by  Salley  and  Zeigler  against  the  defendant  railroad 
company.  The  plaintiff  in  each  case  appealed  from  a  judgment 
iufltaining  a  demurrer. 

Henry  H.  Brunson  and  Uderton  W.  Bowman,  for  the  appel- 
lants. 
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Moss  &  Lide,  for  the  appellee. 

■**■  JONES,  J.  These  actions  were  to  recover  damages  for 
the  negligent  running  over  and  killing  of  plaintiffs*  dogs  by 
the  cars  of  the  defendant  company.  The  appeals  are  from  an 
order  sustaining  a  demurrer  in  each  case,  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  in  that 
there  is  not  such  property  in  dogs  that  a  railroad  company  is 
liable  for  killing  upon  its  track.  The  only  question  presented 
is  whether  this  ruling  was  error. 

There  is  no  doubt  that  by  the  common  law  one  may  have 
such  property  in  a  dog  as  the  law  will  protect  by  a  civil  ac- 
tion. Blackstone  said:  "As  to  these  animals,  which  do  not 
serve  for  food  and  which,  therefore,  the  law  holds  to  have  no 
intrinsic  value,  as  dogs  of  all  sorts,  and  other  creatures  kept 
for  whim  and  pleasure,  though  a  man  may  have  a  base  prop- 
erty therein  and  maintain  a  civil  action  for  the  loss  of  them, 
yet  they  are  not  of  such  estimation  as  that  the  crime  of  steal- 
ing them  amounts  to  larceny*':  4  Blackstone's  Commentaries, 
235.  Kent  says:  "Animals  ferae  naturae,  so  long  as  they  are 
reclaimed  by  the  art  and  po\,er  of  man,  are  also  the  subject 
of  a  qualified  property;  but  when  they  are  abandoned,  or  es- 
cape, and  return  to  their  natural  liberty  and  ferocity,  *®*  with- 
out the  animus  revertendi,  the  property  in  them  ceases.  While 
this  qualified  property  continues,  it  is  as  much  under  protec- 
tion of  law  as  any  other  property,  and  every  invasion  of  it  is 
redressed  in  the  same  manner."  In  the  case  of  Sentell  v.  New 
Orleans  etc.  Ry.  Co.,  166  U.  S.  698,  the  supreme  court  of  the 
United  States  said:  "By  the  common  law,  as  well  as  by  the  law 
of  most  if  not  all  of  the  states,  dogs  are  so  far  recognized  as 
property  that  an  action  will  lie  for  their  conversion  or  injury,'* 
citing  cases.  Whether  dogs  in  this  state  may  be  the  subject 
of  such  complete  property  as  will  make  the  stealing  of  them 
larceny,  or  whether  dogs  are  within  the  words,  "or  other  per- 
sonal property,"  "the  goods  and  chattels  of  another,"  in  the 
statute  punishing  malicious  mischief  to  certain  animals,  has 
not  yet  been  expressly  decided.  As  to  larceny  of  a  dog,  see 
State  V.  Wheeler,  15  Rich.  362,  and  as  to  malicious  mischief, 
see  State  v.  Trapp,  14  Rich.  203.  It  is  unnecessary  to  a  deci- 
sion of  this  case  that  we  should  now  express  an  opinion  on 
these  matters,  since  a  qualified  property  in  dogs  will  support 
a  civil  action  under  the  common  law,  and  this  principle  is 
recognized   as  undisputed  in  both   cases   cited.    The  circuit 
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court's  ruling  was  based  on  the  case  of  Wilson  v.  Wilmington 
etc.  B.  R.  Co.,  10  Rich.  52,  but  that  case  merely  decides  that 
the  rule  in  Banner  v.  South  Carolina  R.  R.  Co.,  4  Rich.  329, 
55  Am.  Dec.  678,  that  a  prima  facie  case  of  negligence  is  made 
out  against  a  railroad  company,  where  it  is  shown  that  cattle 
pasturing  on  uninclosed  land  are  killed  by  the  train  of  the 
company,  does  not  apply  where  the  animal  killed  is  a  dog. 
That  case,  it  is  clear,  does  not  touch  the  question  whether 
there  is  such  property  in  dogs  as  will  support  a  civil  action 
for  their  injury  or  loss,  but  relates  merely  to  the  burden  of 
proof  on  the  question  of  negligence.  In  this  case,  the  com- 
plaint alleged  negligence,  which  the  demurrer  admits,  hence  the 
rule  of  evidence  in  establishing  negligence  in  killing  plaintiff's 
dog  is  not  involved  in  this  question.  In  this  connection  it 
may  be  also  noted  that  the  demurrer  admits  the  allegation  of 
plaintiff's  ownership  and  possession  of  the  ****  fox  and  deer 
hound  of  the  value  of  seventy  dollars  at  the  time  of  the  negli- 
gent killing  thereof  by  defendant.  So,  under  the  pleadings, 
defendant's  negligence  has  deprived  plaintiff  without  his  fault 
of  a  thing  of  value.  Is  it  possible  that  in  such  case  there  is 
no  redress?  Section  1702  of  the  General  Statutes  recognizes 
ownership  in  dogs,  by  providing  that  the  owner  or  custodian 
shall  pay  for  sheep  killed  by  his  dogs;  and  in  section  1701 
any  person  is  permitted  to  kill  any  dog  in  the  act  of  worry- 
ing or  destroying  sheep,  and  for  such  killing  there  is  no 
redress,  civil  or  criminal;  but  the  implication  is,  that  there 
may  be  an  unlawful  killing  of  a  dog,  otherwise  such  legisla- 
tion is  absolutely  useless.  But  the  most  potent  fact  in  ref- 
erence to  the  question  whether  in  this  state  there  is  any 
statutory  recognition  of  property  in  dogs  is  the  fact  that  they 
are  taxed  by  the  state  for  revenue.  Under  the  tax  act,  dogs 
must  be  assessed  as  personal  property,  according  to  their 
number  and  value.  There  is  a  practice  of  assessing  each  dog 
at  five  dollars  as  their  value.  Here,  then,  is  legislative  recog- 
nition of  dogs  as  personal  property,  capable  of  valuation.  What 
the  law  taxes  as  personal  property  it  will  protect  as  such.  With- 
out pursuing  the  subject  farther,  we  cite  the  following  cases 
in  support  of  the  conclusion  of  this  court  that  there  is  such  a 
species  of  property  in  dogs  as  will  support  a  civil  action  for  their 
injury  or  loss.  The  cases  are  so  numerous  and  uniform  in  this 
direction  that  it  is  rare  to  find  a  discordant  note.  While  in 
Georgia  it  was  decided  that  an  action  would  not  lie  against 
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a  railroad  for  the  mere  negligent  and  unintentional  killing  of 
a  dog  (Jemison  v.  Southwestern  R.  E.  Co.,  75  Qa.  444,  58  Am. 
Rep.  476),  yet  in  Graham  v.  Smith,  100  Qa.  434,  62  Am.  St. 
Rep.  323,  it  was  held  that  the  owner  of  a  dog  has  snch  prop- 
erty in  it  as  will  enahle  him  to  maintain  an  action  for  trover 
for  its  recovery;  and  in  Wilcx)x  v.  State,  101  Ga.  563,  it  was 
held  that  a  dog  is  a  domestic  animal  under  a  clause  of  the 
Georgia  constitution  like  that  in  section  1,  article  10,  of  our 
constitution,  authorizing  a  tax  "upon  such  domestic  ftnimalg 
as  from  their  nature  and  habits  are  destructive  to  other  prop- 
erty." In  Alabama,  where  it  is  held  "***  that  a  dog  is  not 
such  personal  property  as  to  make  it  the  subject  of  larceny 
(Ward  V.  State,  48  Ala.  161,  17  Am.  Rep.  31),  it  is  neverthe- 
less a  species  of  property  for  injury  to  which  a  civil  action 
would  lie:  Parker  v.  Mise,  27  Ala.  480,  62  Am.  Dec.  776.  See, 
further,  Jenkins  v.  Ballantyne,  8  Utah,  245;  Nehr  t.  State,  35 
Neb.  638;  St.  Louis  etc.  Ry.  v.  Stanfield,  63  Ark.  643,  37  L.  S. 
Ann.  659,  and  note;  St.  Louis  etc.  R.  R.  v.  Hauks,  78  Tex, 
300;  Heiligmann  v.  Rose,  81  Tex.  222,  26  Am.  St.  Rep.  804; 
Mayor  etc.  v.  Meigs,  1  McAr.  53,  29  Am.  Rep.  578;  Mullaly  t. 
People,  86  N.  Y.  365;  quoted  in  note  to  State  v.  Brown,  40 
Am.  Rep.  81;  Brent  v.  Kimball,  60  El.  211,  14  Am.  Rep.  35; 
Harrington  v.  Miles,  M  Kan.  480,  15  Am.  Rep.  355;  State  v, 
McDuflRe,  34  K  H.  523,  69  Am.  Dec.  516;  Wheatly  v.  Harris, 
4  Sneed,  468,  70  Am.  Dec.  259;  Heisrodt  v.  Hackett,  34  Mich. 
283,  22  Am.  Rep.  529;  Ten  Hopen  v.  Walker,  96  Mich.  236, 
35  Am.  St.  Rep.  598;  State  v.  Lymus,  26  Ohio,  400,  20  Am. 
Rep.  772;  which,  while  holding  that  a  dog  is  not  the  subject 
of  larceny,  recognizes  such  right  of  property  therein  as  is  pro- 
tected by  civil  remedies.  To  this  list  may  also  be  added  In- 
diana, Pennsylvania,  and  Massachusetts:  Kinsman  t.  State,  77 
Ind.  132;  Lentz  t.  Stroh,  6  Serg.  &  R.  34;  Findlay  v.  Bear,  8 
Serg.  &  R.  571;  Cummings  t.  Perham,  1  Met.  555. 

The  judgment  of  the  circuit  court  is  reversed  and  the  case 
remanded  for  further  proceedings. 

DOOS— PROPERTY  IN— ACTION  FOR  LOSS  OP,  OR  INJURY 
TO. — The  owner  of  a  6og  has  such  a  property  In  the  animal  that  he 
may  recover  In  trespass  for  injuries  done  thereto:  See  monograpble 
note  to  Hamby  v.  Samson.  67  Am.  St  Rep.  291.  on  property  In  dogs 
and  the  remedies  for  its  enforcement  The  owner  of  a  6og  has  snch 
property  therein  as  will  sustain  an  action  for  negligently  injuring 
and  killing  it:  Citizens'  Rapid  Transit  Ca  t.  Dew,  100  Tcnn.  tl7» 
66  Am.  8t  Bep.  754. 
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Gentry  v.  Lanneau, 

[64  South  Cabolina,  614.] 

FRAUDULENT  CONVBIANCES— VOLUNTARY  DEED- 
SUBSEQUENT  CREDITORS.— A  voluntary  deed  made  by  a  debtor 
cannot  be  set  aside  at  the  instance  of  a  subsequent  creditor,  who  has 
notice,  either  actual  or  constructive,  without  some  proof  of  actual, 
moral  fraud. 

FRAUDULENT  CONVEYANCES— ATTACK  ON  VOLUN- 
TARY  DEED  BY  SUBSEQUENT  CREDITOR— IRREBUTTABLE 
PRESUMPTION.— When  a  subsequent  creditor,  with  notice,  at- 
taclis  a  voluntary  deed  made  by  his  debtor,  there  is  no  irrebuttable 
presumption  of  fraud  arising  from  the  fact  of  indebtedness  at  the 
time,  and  that  the  transfer  was  without  consideration.  The  ques- 
tion of  fraud  must  be  determined  from  all  the  circumstances  of  the 
case. 

Action  by  Samuel  C.  Gentry,  sning  for  himself  and  other  cred- 
itors of  Charles  H.  Lanneau,  against  Charles  H.  Lanneau  and 
others  to  set  aside  a  conveyance  of  land.  The  plaintiff  appealed 
from  a  judgment  dismissing  the  complaint. 

Shuman  &  Dean,  for  the  appellant. 

Wells,  Ansel  &  Cothran,  for  the  appellee. 

'^^^  JONES,  J.  In  this  action,  a  subsequent  creditor  seeks 
to  set  aside  a  voluntary  deed  by  a  debtor  to  his  wife  and  son, 
which  was  duly  recorded  prior  to  the  contraction  of  the  debt. 
The  general  rule  on  this  subject  is  thus  stated  in  Jackson  v. 
Plyler,  38  S.  C.  498,  37  Am.  St.  Eep.  782,  by  Chief  Justice  Mc- 
Iver,  speaking  for  the  court:  **While  it  is  unquestionably  true 
that  the  mere  fact  that  a  deed  is  without  consideration — a  vol- 
untary deed — will  not  render  it  fraudulent  as  to  subsequent 
creditors,  especially  when  they  have  notice,  yet  if,  in  addition 
to  its  being  voluntary,  it  was  made  with  a  view  to  future  in- 
debtedness, or  attended  with  some  circumstances  of  fraud  other 
than  what  arises  from  its  being  voluntary,  then  it  may  be  de- 
clared null  and  void  for  fraud,  even  at  the  instance  of  subse- 
quent creditors.  While,  therefore,  an  existing  creditor  may  as- 
sail a  voluntary  deed,  even  though  executed  without  any  evil 
intent  or  fraudulent  '^^^  purpose  whatever,  and  even  if  the  mo- 
tive which  prompted  the  act  should  be  of  the  most  praiseworthy 
character,  yet  a  subsequent  creditor  is  not  permitted  to  do  bo 
without  showing  some  actual  moral  fraud":  W.lker  v.  Boll- 
man,  22  S,  C.  529,  and  cases  therein  cited.  In  other  words, 
when  a  subsequent  creditor  with  notice  attacks  the  voluntary 
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deed  of  his  debtor,  there  is  no  irrebnttable  presumption  of  fraud 
arising  from  the  fact  that  the  transfer  is  without  considera- 
tion, and  the  fact  of  indebtedness  at  the  time;  but  all  the  cir- 
cumstances must  be  weighed  by  the  court  or  jury  trying  the 
issue,  for  the  purpose  of  ascertaining  whether  fraud,  actual  and 
positive,  as  distinguished  from  what  is  called  **legal  fraud," 
really  existed  at  the  time.  The  master,  whose  judgment  was 
reversed  by  the  circuit  court,  rested  his  conclusion  that  the 
deed  was  fraudulent  in  this  case  on  this  as  one  of  his  conclu- 
sions of  law:  "A  voluntary  conveyance  by  one  insolvent,  or 
largely  indebted  at  the  time,  will  be  deemed  fraudulent,  and 
presumed  to  be  made  with  intent  to  hinder,  delay,  or  defraud 
creditors,  and  being  void  as  to  existing  creditors,  is  void  as  to 
all  the  subsequent  as  well  as  prior.*' 

It  is  thus  manifest  that  the  master  overlooked  the  distinc- 
tion between  existing  and  subsequent  creditors,  and  gave  to 
the  fact  that  the  deed  was  without  consideration,  and  the 
grantor  insolvent,  or  largely  indebted,  the  probative  force  such 
facts  would  have  in  case  existing  creditors  were  attacking  the 
transfer.  These  certainly  were  facts  to  be  considered  in  as- 
certaining the  existence  of  actual  fraud,  but  such  facts  do  not 
raise  a  conclusive  presumption  of  law  that  the  transfer  is 
fraudulent  as  to  subsequent  creditors.  It  is  true  that  the  evi- 
dence shows  that  the  defendant,  Lanneau,  was  largely  in- 
debted at  the  time  of  the  transfer,  but  it  also  shows  that  he 
honestly  believed  he  had  abundant  means  to  pay  his  debts,  es- 
timating his  property  outside  of  the  premises  conveyed  to  be 
worth  over  thirty  thousand  dollars  more  than  his  liabilities. 
His  belief  that  his  creditors  were  amply  provided  for  by  the 
remaining  property  was  not  unreasonable,  ***''  for  a  banker, 
acquainted  with  his  property  and  liabilities,  regarded  him  sol- 
vent outside  of  the  property  conveyed.  At  the  time  of  the 
transfer,  September  23,  1891,  he  was  operating  a  cottonmill, 
which  he  owned,  and  it  is  not  disputed  that  he  was  then  do- 
ing a  prosperous  business.  This  mill,  which  had  been  recently 
built,  waa  comparatively  new,  and  cost  him  fifty  thousand  dol- 
lars. Owing  to  the  disastrous  panic  of  1893,  he  closed  the  mill 
in  July  of  that  year.  The  mill  was  sold  in  October,  1894,  and 
such  property  having  depreciated  in  value,  it  was  sold  for 
twenty-five  thousand  five  hundred  dollars.  All  of  the  debts 
existing  at  the  time  of  the  transfer  have  been  settled,  and  no 
existing  creditor  is,  therefore,  complaining  or  interested  in  this 
controversy.    The  master  did  not  find  as  a  fact  that  Lanneaa 
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made  the  conveyance  with  any  actual  intent  to  hinder,  delay, 
or  defraud  his  existing  creditors,  nor  did  he  find  as  a  fact  that 
he  intended  to  hinder,  delay,  and  defraud  his  subsequent  cred- 
itors by  contracting  future  debts  and  avoiding  their  payment 
by  means  of  the  deed  to  his  wife  and  son.  And  there  was  no 
exception  taken  to  the  failure  of  the  master  to  so  find.  With- 
out, therefore,  going  into  any  extended  examination  of  the  cir- 
cumstances, we  may  assume  that  the  plaintiff  has  failed  to 
establish  the  existence  of  actual  fraud.  This  being  so,  he  has 
no  standing  in  court,  and  it  is  wholly  unnecessary  to  consider 
in  detail  the  numerous  grounds  of  appeal.  We  may  say,  how- 
ever, that  we  concur  with  the  circuit  court,  that  the  circum- 
stances do  not  warrant  an  inference  that  the  deed  in  question 
was  executed  with  intent  to  defraud. 
The  judgment  of  the  circuit  court  is  affirmed. 

FRAUDULENT  CONVEYANCES— VOLUNTARY  DEED— AT- 
TACK BY  SUBSEQUENT  CREDITORS— BURDEN  OP  PROOF- 
PRESUMPTION. — Subsequent  creditors  can  avoid  a  conveyance  for 
fraud  only  upon  proof  of  actual  or  express  fraud  against  them: 
Note  to  First  Nat.  Bank  v.  Maxwell,  69  Am.  St.  Rep.  73.  A  volun- 
tary conveyance  is  not  fraudulent  or  void  as  against  subsequent 
creditors,  though  the  grantor  was  indebted  at  the  time  it  was  exe- 
cuted: Notes  to  Brundage  v.  Cheneworth,  63  Am.  St.  Rep.  388;  Gil- 
liland  V.  Jones,  55  Am.  St.  Rep.  216.  To  make  It  fraudulent,  proof 
of  actual  or  intentional  fraud  is  required:  Note  to  Brundage  v. 
Cheneworth,  63  Am.  St  Rep.  388.  To  avoid  it,  a  subsequent  cred- 
itor must  assume  the  burden  of  proving  an  actual  fraudulent  In- 
tent on  the  part  of  the  grantor  to  defraud  some  creditor:  Note  to 
Yeend  v.  Weeks,  53  Am.  St.  Rep.  64.  The  force  of  the  presumption, 
arising  from  the  fact  of  indebtedness  at  the  time  of  the  transfer, 
with  reference  to  subsequent  creditors  Is  discussed  in  the  mono- 
graphic note  to  Hagerfan  v.  Buchanan,  14  Am.  St.  Rep.  750-7M. 
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[54  SOTTTH  Cabolina,  6i6.] 

RECEIVERS  —  FOREIGN  —  COLLECTION  OP  ASSETS 
HERE  BY  SUIT — COMITY. — The  courts  of  one  state  will,  npon  the 
principle  of  comity,  permit  the  receiver  of  an  insolvent  corporation 
of  another  state  to  collect  the  assets  of  the  concern  by  suit.  In  the 
former  state,  for  general  distribution  among  the  creditors  of  the  in- 
solvent in  both  states,  where  such  permission  does  not  conflict  with 
the  policy  of  the  state  or  Infringe  the  Interests  of  domestic  cred- 
itors. 

RECEIVER— FOREIGN— COLLECTION  OF  ASSETS  HERB 
BY  SUIT— ESTOPPEL  AGAINST  RESIDENT  CREDITOR.— If 
creditors  residing  in  one  statue  voluntarily  go  into  another  and  prove 
ttielr  claims  against  the  estate  of  an  Insolvent  In  the  latter  state. 
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and  accept  diyidends  from  Its  receiver,  they  are  estopped  from  after- 
ward objecting  to  a  suit  brought  in  the  former  state  by  such  re- 
ceiver to  collect  the  assets  of  the  insolvent  in  that  state  for  general 
distribution  among  the  creditors  of  both  states. 

CORPOKATIONS  —  FOIIEIGN  —  CREDITORS— DOMESTIC 
AND  FOREIGN— STATUTES— CONSTRUCTION  OF.— The  stat- 
ute of  South  Carolina  does  not  give  to  the  creditors  of  an  insolvent 
foreign  corporation  who  reside  in  that  state  the  right  to  appropriate 
to  their  claims  corporate  assets  in  that  state,  to  the  exclusion  of 
citizens  of  other  states,  who  are  also  creditors. 

Creditors'  bill,  brought  by  the  plaintilf,  Wilson,  in  behalf  of 
himself  and  all  other  creditors  of  the  Bank  of  New  Hanover, 
residing  in  the  state  of  South  Carolina.  The  bank  and  its  re- 
ceiver, Junius  Davis,  ^Nfary  Keels,  and  William  H.  Ingram,  mas- 
ter of  Sumter  county,  were  defendants.  A  receiver  was  prayed 
for  to  administer  the  assets  in  South  Carolina.  The  circuit 
court  dismissed  the  complaint  on  the  ground  stated  in  the  opin- 
ion, and  the  plaintiffs  appealed. 

'Purdy  &  Reynolds  and  Frasers  &  Cooper,  for  the  appellants.. 

Lee  &  Moise,  for  the  appellees. 

•"**  JONES,  J.  The  bank  of  New  Hanover,  a  corporation 
created  under  the  laws  of  North  Carolina,  having  its  princi- 
pal place  of  business  at  Wilmington,  being  insolvent,  on  the 
19th  of  June,  1893,  made  an  assignment  for  benefit  of  credit- 
ors of  all  its  property  to  the  defendant,  Davis,  as  assignee. 
Soon  thereafter,  under  a  creditor's  bill,  this  assignment  was 
set  aside  as  void,  and  the  defendant,  Davis,  was  appointed  re- 
ceiver by  the  superior  court  for  New  Hanover  county,  in  North 
Carolina.  Then  in  July,  1893,  in  the  suit  of  Tate,  treasurer 
of  the  state  of  North  Carolina,  against  the  Bank  of  New  Han- 
over, said  Davis,  as  assignee  under  the  assignment,  and  said 
Davis,  as  receiver  under  the  creditor's  bill,  the  superior  court 
for  Wake  county,  in  said  state,  appointed  the  defendant,  Davis, 
OS  receiver  of  all  the  assets  and  property  of  said  bank,  pursuant 
to  a  statute  of  that  state  which  provides  that  whenever  the 
state's  bank  examiner  reports  a  bank  as  insolvent  or  in  immi- 
nent danger  of  insolvency,  the  state  treasurer  shall  file  a  bill 
for  winding  up  the  affairs  of  the  bank,  and  administering  its 
assets  amongst  all  of  its  creditors,  without  any  preference  or 
priority.  The  plaintiff,  as  well  as  all  other  •  creditors  **'*  of 
the  bank  residing  in  South  Carolina,  appeared  in  the  proceed- 
ings above  mentioned,  established  their  claims,  and  from  time 
to  time  received  their  pro  rata  dividends  from  the  bank  assets 
distributed  by  said  receiver.  The  greater  part  of  the  bank  m> 
Ail  Sr.  Bar..  Vou  LXXi.-fia 
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sets  from  which  these  payments  were  made  were  situated  in 
the  state  of  North  Carolina,  Among  the  assets  of  the  bank 
was  the  bond  and  real  estate  mortgage  of  Mary  E.  Keels,  de- 
fendant, a  citizen  of  this  state,  and  this  bond  and  mortgage 
went  into  the  actual  custody  of  the  said  Davis  as  receiver,  who, 
as  receiver,  brought  an  action  in  the  court  of  common  pleas 
for  Sumter  county  to  foreclose  said  mortgage,  and  in  February, 
1897,  obtained  judgment  of  foreclosure  thereon.  But  before 
sale  of  the  land,  plaintiff,  for  himself  and  all  creditors  of  said 
bank  in  South  Carolina,  brought  this  action,  claiming  that  he 
and  the  other  creditors  in  this  state  were  entitled  to  be  paid 
out  of  the  assets  of  said  bank  in  this  state  before  any  part 
thereof  is  removed  from  the  state,  to  the  exclusion  ef  the  cred- 
itors not  citizens  of  this  state,  and  to  this  end  prayed  for  a  re- 
ceiver here  to  administer  the  assets  in  this  state.  It  appears 
that  in  April,  1897,  Judge  Buchanan  made  an  order  appoint- 
ing D.  M.  Young  as  receiver  in  this  state,  and,  among  other 
things,  ordered  the  master  of  Sumter  county  to  proceed  to  sell 
the  land  under  the  said  foreclosure  proceedings,  and  to  pay 
proceeds  to  D.  M,  Young,  as  receiver.  These  proceeds,  two 
thousand  two  hundred  and  ninety-four  dollars  and  twenty- 
seven  cents,  are  now  in  the  hands  of  Young,  receiver.  A  num- 
ber of  creditors  in  this  state  have  proved  their  claims  before 
Young  as  receiver,  but  it  appears  that  all  these  creditors,  like 
plaintiff,  Wilson,  had  established  their  claims  under  the  pro- 
ceedings in  North  Carolina,  and  had  likewise  received  their 
pro  rata  of  the  funds  disbursed  there.  Inasmuch  as  all  the 
creditors  of  said  bank  in  South  Carolina  are  in  like  plight  with 
the  plaintiff,  Wilson,  no  further  reference  to  such  creditors 
need  be  made.  The  circuit  court,  whose  decree  is  officially  re- 
ported herewith,  sustained  the  contention  of  defendant,  Davis, 
and  dismissed  the  complaint  herein,  on  the  ground  that  plain- 
tiff having  established  his  claim  in  the  cause  pending  in  North 
^^^  Carolina,  and  participated  in  the  proceeds  arising  in  said 
cause  by  receiving  his  pro  rata  of  said  funds,  he  thereby  be- 
came a  party  to  the  cause  of  action  in  North  Carolina,  and  he 
is  now  estopped  to  question  the  power  or  authority  of  the  re- 
ceiver so  appointed. 

We  are  satisfied  that  the  plaintiff  ought  not  to  be  permitted 
to  interfere  with  the  collection  and  disbursement  of  the  pro- 
ceeds of  the  bond  and  mortgage  in  question  by  the  North  Caro- 
lina receiver,  both  upon  the  ground  that  he  is  concluded  as 
to  the  question  of  such  receiver's  right  to  collect  such  assets 
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of  the  bank  by  becoming  a  party  to  the  proceedinga  in  North 
Carolina,  and  upon  the  ground  of  judicial  comity.  The  bond 
and  mortgage  were  in  the  actual  custody  of  Davis,  receiver,  by 
virtue  of  proceedings  to  which  plaintiff  was  a  party,  and,  as 
to  plaintiff,  it  was  the  right  and  duty  of  the  receiver  to  col- 
lect the  same.  The  court  of  common  pleas  for  Sumter  county, 
in  this  state,  had  permitted  the  said  North  Carolina  receiver 
to  obtain  judgment  of  foreclosure,  and  thus  the  bond  and 
mortgage  in  actual  custody  of  the  North  Carolina  receiver 
were  merged  into  a  judgment  in  favor  of  the  North  Carolina 
receiver.  Under  this  judgment  the  land  has  been  sold,  and 
the  proceeds  are  in  the  custody  of  the  court.  Such  proceeds 
should  be  paid  over  to  the  North  Carolina  receiver,  unless  it 
is  made  to  appear  that  to  do  so  would  conflict  with  the  policy 
of  our  laws  or  infringe  the  right  of  creditors  in  this  state.  In 
20  Encyclopedia  of  Law,  pages  65,  66,  the  rule  as  to  foreign 
receivers  is,  we  think,  correctly  stated  in  the  following  lan- 
guage: "The  rule  in  this  country  is  said  to  be  that  receivers 
appointed  by  one  jurisdiction  are  not  entitled  as  of  right  to 
recognition  in  other  jurisdictions,  and  that  courts  of  equity 
cannot  acquire  extraterritorial  jurisdiction  over  property  by 
appointing  receivers.  But  expressions  of  this  character  have 
been  considered  to  go  too  far;  and  the  correct  and  current 
doctrine  appears  to  be  that,  under  the  principle  of  comity,  the 
courts  of  one  jurisdiction  will  recognize  the  authority  and  per- 
mit the  exercise  of  the  functions  of  a  receiver  appointed  in 
another  jurisdiction,  '"^  except  in  those  cases  where  a  court 
of  the  former  jurisdiction  finds  that  its  own  policy  would  be 
displaced  or  the  rights  of  its  own  citizens  invaded  or  impaired; 
and  this  seems  to  be  especially  true  where  such  receiver  is,  by 
the  terms  of  his  appointment,  to  gather  the  assets  wherever 

found Nor  is  the  right  to  confer  such  authority  to  be 

questioned  upon  any  theory  that  the  receiver's  power  is  lim- 
ited to  the  property  found  within  the  state  where  he  is  ap- 
pointed; for  it  is  not  necessary  that  the  property  should  be 
within  the  jurisdiction  of  the  court."  See,  also,  same  book, 
pages  241,  242,  where  it  is  stated  that  "citizens  in  the  juris- 
diction of  the  court  appointing  the  receiver  will  not  be  aided 
by  foreign  courts  in  evading  the  effect  of  the  appointment." 
Thus,  if  a  creditor  of  the  bank  residing  in  North  Carolina  and 
within  the  jurisdiction  of  that  court,  were  here  seeking  to  pre- 
vent the  North  Carolina  receiver  from  collecting  and  disburs- 
ing the  fund  in  question  according  to  appointment,  he  would 
not  be  aided  by  the  courts  of  this  state.    A  creditor,  though 


820  Wilson  «.  Keels.  [8.  Carolinaj 

resident  in  this  state,  who  has  voluntarily  submitted  himself 
to  the  jurisdiction  of  the  court  appointing  the  foreign  receiver, 
has  no  stronger  claim  to  evade  the  effect  of  the  appointment. 
To  permit  the  fund  in  question  to  go  into  the  hands  of  the 
foreign  receiver  in  this  case  is  not  contrary  to  any  established 
policy  of  our  law,  nor  injurious  to  the  rights  of  domestic  cred- 
itors.    As  seen,  all  the  creditors  residing  in  this  state  have 
established  their  claims  in  North  Carolina,  and  have  been  re- 
ceiving dividends  from  the  insolvent's  assets  there.    The  North 
Carolina  receiver  now  represents  them,  and  is  seeking  to  real- 
ize this  particular  asset  for  their  benefit  as  well  as  the  other 
creditors  of  the  bank.     His  claim,  therefore,  is  not  hostile  to 
or  adverse  to  their  just  rights.    It  appears  that,  under  the  law  of 
North  Carolina,  the  assets  of   the  bank   will  be  administered 
among  all  the  creditors  of  the  bank  without  preference  or  prior- 
ity.   But  plaintiff  asserts  that  under  the  act  approved  Decem- 
ber 20,  1893  (21  Stats.  409),  entitled,  "An  act  to  declare  the 
terms  on  which  foreign  '^^  corporations  may  carry  on  busi- 
ness and  own  property  within  the  state  of  South  Carolina/* 
creditors  of  said  bank  resident  in  this  state  have  an  exclusive 
right  to  appropriate  to  their  claims  the  assets  of  the  bank  in 
this  state.     This  contention  is  based  on  section  6  of  said  act, 
which  is  as  follows:  "That  it  shall  and  may  be  lawful  for  any 
court  of  competent  jurisdiction  in  this  state  to  take  posses- 
gion  of,  wind  up,  administer,  and  marshal  the  assets  in  this 
<»tate  of  any  such  foreign  corporation  (in  like  manner  and  in 
like  cases  as  by  law  may  be  done  with  respect  to  corporations 
chartered  under  the  laws  of  the  state),  for  the  protection  of 
any  and  all  citizens  of  this  state  who  may  be  stockholders  or 
creditors  of  such  foreign  corporation,  as  in  the  case  of  legatees 
and  creditors  (citizens  of  this  state)  of  deceased  persons  whose 
domicile  was  at  the  time  of  their  decease  outside  this  state,  in 
respect  to  assets  within  this  state.'*    We  do  not  construe  this 
act  as  attempting  to  give  creditors  residing  in  South  Carolina 
the  right  to  appropriate  to  their  claims  the  assets  of  a  foreign 
corporation  in  this  state  to  the  exclusion  of  citizens  of  other 
states  who  are  also  creditors.    There  is  no  doubt  that  it  it  the 
duty  of  the  courts  of   this  state  to  protect  the  interests  and 
rights  of  domestic  creditors  concerning  assets  of  a  foreign  cor- 
poration in  this  state,  but  there  is  a  vast  difference  between 
protecting  domestic    creditors  and    sequestrating  to  them  ex- 
clusively assets  which  ought  in  justice  and  right  be  adminis- 
tered for  the  benefit  of  all  creditors.    If  so  construed  as  to  ex- 
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elude  nonresident  citizens,  who  are  creditors,  from  participat- 
ing in  the  assets  in  this  state  of  a  foreign  corporation,  a  grave 
question  as  to  the  constitutionality  of  the  act  might  be  raised: 
Blake  v.  McClung,  172  U.  S.  239,  wherein  the  supreme  court 
of  the  United  States  recently  decided  that  while  a  state  may, 
through  judicial  proceedings,  take  possession  of  the  assets  of 
an  insolvent  foreign  corporation  within  its  limits,  and  distri- 
bute them  or  their  proceeds  among  creditors  according  to  their 
respective  rights,  yet  it  cannot,  under  article  4,  section  2,  of  the 
constitution  of  the  United  States,  deny  the  right  of  citizens  of 
other  *"^®  states  to  participate  in  such  distribution  on  equal 
terms  with  its  own  citizens.  Moreover,  the  act  in  question  was 
passed  after  the  foreign  corporation  involved  here  had  ceased 
to  do  business,  and  whose  property  had  already  been  placed 
in  the  hands  of  a  receiver;  hence  such  act  is  not  applicable  to 
this  case.  It  thus  appears  that  plaintiff  and  the  creditors  of 
the  said  bank  in  this  state  have,  by  their  appearance  in  the  jur- 
isdiction of  the  court  of  the  domicile  receiver,  already  se- 
cured the  right  to  participate  in  the  equal  distribution  of  the 
assets  of  the  foreign  corporation,  all  that  they  have  a  right  to 
do.  Thus,  no  interest  of  domestic  creditors  intervene  to  pre- 
vent the  exercise  of  that  comity  which  should  induce  t'he  courts 
of  this  state  to  recognize  the  claim  of  the  foreign  receiver  to 
collect  for  equal  distribution  the  particular  assets  in  question. 
Nor  do  we  know  of  any  established  policy  or  statute  in  this 
state,  which  prevents  the  exercise  of  such  comity. 

The  exceptions  to  the  decree  of  the  circuit  court  ftre  over- 
ruled, and  the  judgment  of  that  court  is  affirmed. 

FOREIGN  RECEIVERS— SUITS  BY— COMITY— RIGHTS  OP 
DOMESTIC  CREDITORS.— A  receiver  may  generally  sue  In  the 
courts  of  another  state.  His  power  to  do  so,  however,  arises  from 
comity  merely,  unless  there  is  a  special  statute  authorizing  such  a 
suit:  Note  to  Parker  v.  Stoughton  Mill  Co.,  51  Am.  St.  Rep.  885; 
Peterson  v.  Chemical  Bank,  32  N.  Y.  21,  88  Am.  Dec.  298.  But  a 
foreign  receiver  is  not  allowed  to  maintain  a  suit  against  the  assets 
of  an  insolvent  debtor,  as  against  a  resident  creditor:  Holbrook  v. 
Ford,  153  111.  633,  46  Am.  St.  Rep.  917.  And  state  comity  does  not 
require  the  courts  of  one  state  to  permit  receivers  appointed  by  the 
court  of  another  state  to  exercise  privileges  detrimental  to  the  clti- 
Bens  of  the  former  while  pursuing  appropriate  legal  remedies  there: 
Note  to  Orogan  y.  Egbert,  67  Am.  St  Rep.  768. 
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Williamson  v.  Eastern  Buildino  and  Loan  Assn. 

[54  SOtTTH  CAKOUNA,  582.] 

ATTACHMENT— MOTION  TO  DISSOLVE— DECISION  AS 
TO  CAUSE  OF  ACTION.— It  is  not  error  for  a  judge,  upon  a  mo- 
tion to  dissolve  an  attachment,  made  at  chambers  upon  affidavits, 
to  determine  whether  the  plaintiff  has  a  cause  of  action,  when  it  is 
necessary  to  do  so. 

BUII-DING  and  loan  ASSOCIATIONS— repugnancy 
BETWEEN  AGREEMENT  AND  BY-LAWS— CONSTRUCTION  OP 
CONTRACT. — If  the  certificates  of  stocls  and  circulars  of  a  building 
and  loan  association  express  a  definite  time  at  which  its  stock  will 
mature,  but  the  charter  and  by-laws  at  the  expiration  of  such  time 
show  that  the  shares  have  not  matured,  thus  creating  a  repugnancy, 
and  irreconcilable  conflict  as  to  the  time  when  the  shares  will  ma- 
ture, the  certificates  of  stock  and  circulars  must  prevail,  in  a  suit 
brought  by  a  stockholder,  who  purchased  with  reference  to  them, 
to  compel  the  association  to  pay  for  his  shares. 

BUILDING  AND  LOAN  ASSOCIATIONS— MATURITY  OP 
SHARES— CONFLICT  AS  TO  TIME  —  ELECTION  —  PUBLIC 
POLICY. — In  an  action  against  a  building  and  loan  association,  by 
one  of  its  stockholders  to  compel  It  to  pay  for  the  plaintiff's  shares, 
public  policy,  in  order  to  prevent  the  perpetration  of  fraud,  demands 
that  the  defendant  should  not  be  allowed  to  elect  whether  it  will 
be  bound  by  its  by-laws,  or  its  express  agreement,  as  to  the  time 
when  its  shares  will  mature. 

CONTRACTS— CONSTRUCTION— CIRCULAR  OP  BUILD- 
1N6  AND  LOAN  ASSOCIATION.— The  construction  of  a  written 
Instrument  is  a  question  of  law  to  be  decided  by  the  court.  Hence, 
it  has  the  right  to  construe  a  circular  of  a  building  and  loan  asso- 
ciation upon  the  faith  of  which  stock  has  been  bought  in  the  con- 
cern. 

CONT  RACTS— CONSTRUCTION— INTERPRETATION  OP 
PARTIES. — When  the  construction  to  be  given  a  contract  is  ren- 
dered doubtful  by  the  language  thereof,  the  interpretation  of  the 
contract  by  the  parties  themselves  Is  entitled  to  great  weight. 

ATTACHMENT— MOTION  TO  DISSOLVE— CONSIDERA- 
TION OF  MERITS. — On  appeal  from  an  order  dissolving  an  attach- 
ment, questions  Involving  the  merits  of  the  case  will  not  be  con- 
sidered. 

BUILDING  AND  LOAN  ASSOCIATIONS— AGREEMENT 
ULTRA  VIRES— TORT— RETENTION  OF  BENEFITS— CAUSB 
OP  ACTION. — If  an  agreement  fixing  a  definite  time  for  the  matu- 
rity of  the  shares  of  a  building  and  loan  association  is  ultra  vires, 
and  the  association  enters  into  it  knowing  that  it  cannot  perform 
Its  part  thereof,  and  thereby  induces  one  to  part  with  his  money  in 
the  purchase  of  stock.  It  is  a  tort  for  which  the  association  is 
answerable.  So,  if  it  derives  and  retains  benefits  from  the  pur- 
chaser, under  such  an  agreement,  he  would  have  a  cause  of  action 
therefor. 

ATTACHMENT.— A  DEBT  Is  separate  and  distinct  from  the 
evidence  of  It.  Hence,  a  debt,  though  secured  by  a  note  and  mort- 
gage, may  be  attached,  even  where  the  sheriff  cannot  reauce  thd 
securities  to  possession. 
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ATTACHMENT  OP  PROPERTY  OP  POREIGN  CORPORA- 
TIONS—CONSTRUCTION OP  STATUTES— The  provisions  of  the 
South  Carolina  code,  subjecting  the  property  of  foreign  corporations 
to  attachment,  have  not  been  repealed  by  the  laws  of  that  state, 
which  impose  conditions  upon  which  foreig^n  corporations  are  al- 
lowed to  do  business  therein. ' 

APPEAL.-QUESTION  NOT  PASSED  UPON  BELOW  WILL 
NOT  BE  CONSIDERED  on  appeaL 

Motion  to  dissolve  an  attachment  in  the  case  of  Williamson 
V.  Eastern  Building  and  Loan  Association,  of  Syracuse,  New 
York.  Williamson  was  a  shareholder  of  the  {issociation,  but, 
upon  the  maturity  of  the  shares  at  the  time  stated  in  the  cer- 
tificate of  stock  and  circulars  issued  by  the  association,  the  asso- 
ciation refused  to  pay  him  the  amount  due  on  his  shares,  claim- 
ing that,  under  the  charter  and  by-laws,  the  shares  had  not  mar 
tured.  Certain  debts  due  the  association  were  garnished. 
Three  of  the  debts  were  evidenced  by  promissory  notes,  and  two 
of  them  by  bonds,  while  all  were  secured  by  mortgages  on  real 
estate.  The  lower  court  dissolved  the  attachment  on  the  ground 
that  the  plaintiff  had  no  existing  cause  of  action  when  suit  was 
commenced,  as  his  claim  was  not  then  due  and  payable,  and  upon 
the  further  ground  that  the  debts,  being  evidenced  by  notes  and 
bonds,  could  not  be  attached  for  the  reason  that  they  were  so 
evidenced.     The  plaintiff  appealed. 

Boyd  &  Brown,  for  the  appellant 

T.  H.  Spain,  for  the  appellee. 

"**  GARY,  J.  The  appeal  herein  is  from  an  order  dis- 
solving an  attachment,  which  had  been  issued  on  the  follow- 
ing affidavit:  "Bright  Williamson,  the  plaintiff  above  named, 
being  duly  sworn,  says:  1.  That  the  defendant  above  named, 
the  Eastern  Building  and  Loan  Association,  of  Syracuse,  New 
York,  is  a  corporation  duly  organized  and  chartered  under  tho 
laws  of  the  state  of  New  York,  and  that  the  said  association 
is  justly  and  truly  indebted  to  the  deponent  in  the  sum  of 
$1,562.50,  with  interest  from  the  29th  of  December,  1897,  as 

follows:  on  the  day  of  February,  1891,  deponent  having 

made  application  for  membership  in  the  Eastern  Building  and 
Loan  Association,  of  Syracuse,  New  York,  subscribed  for  and 
received  twenty-five  shares,  under  a  contract  by  which  he  was  to 
pay  $1  per  share  membership  fee,  and  '^®*  thereafter  seventy- 
five  cents  per  share,  or  $18.50  monthly  for  seventy-eight  months, 
and  upon  his  so  doing  the  said  association  was  to  pay  him  $100 
for  each  share  sixty  days  after  acceptance  of  satisfactory  prooi 
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of  such  payments.  That  afterward,  on  the  19th  of  April,  1895, 
deponent,  in  accordance  with  the  by-laws,  borrowed  from  the 
association  the  sum  of  $937.50,  with  the  understanding  and 
agreement  that  he  would  pay  as  interest  the  sum  of  $6.25 
•each  month  until  the  expiration  of  the  said  seventy-eight 
months,  when  his  said  loan  would  be  extinguished  by  deduc- 
tion from  $2,500,  the  value  of  the  shares.  That  deponent  paid 
said  membership  fees,  the  aforesaid  monthly  dues  on  his  stock, 
and  the  said  monthly  interest  on  his  loan  until  the  full  ex- 
piration of  the  said  seventy-eight  months,  and  then  withdrew 
from  said  association,  gave  notice  to  the  association,  furnished 
the  satisfactory  proofs  of  his  compliance  with  his  part  of -said 
contract,  and  made  demand  for  the  sum  of  $1,562.50,  the  same 
being  $2,500  less  $937.50,  the  amount  of  his  loan;  but  that, 
though  sixty  days  have  since  elapsed,  the  said  association  has 
failed  and  refused  to  pay  deponent  the  said  sum  of  $1,562.50. 
That  deponent's  said  cause  of  action  and  its  grounds  will  more 
fully  appear  by  the  sworn  complaint  in  this  action  hereto  an- 
nexed, all  of  the  statements  contained  in  which  are  true  to 
the  knowledge  of  deponent.  2.  That  the  said  association  is  a 
foreign  corporation.  3.  That  deponent  has  commenced  an  ac- 
tion in  this  court  by  issuing  the  summons  hereto  annexed 
against  the  said  association  upon  the  said  cause  of  action." 
(Jurat.) 

These  allegations  are  substantially  the  same  as  those  set  forth 
in  the  complaint  except  in  the  complaint  it  is  alleged:  "That  by 
the  said  contract  the  time  of  maturity  of  the  said  shares  was 
Tendered  definite,  and  the  payment  of  the  said  $100  per  share 
upon  the  said  monthly  payments,  being  duly  made,  was  fixed  and 
contingent  upon  no  circumstances.  That  this  construction  of 
the  contract  before  plaintiff  made  said  application  for  said  shares 
,and  received  the  same  was  represented  to  plaintiff  by  said  de- 
fendant through  its  agent  *^^  and  its  literature,  as  its  true 
and  proper  construction,  and  upon  this  representation,  relying 
mpon  the  same,  and  induced  by  the  same,  plaintiff  signed  the 
«aid  application,  received  the  said  certificates,  and  made  pay- 
ments as  required.  That  plaintiff  paid  the  membership  fees 
aforesaid,  and,  for  the  full  term  of  seventy-eight  months,  paid 
to  the  defendant  each  month  the  sum  of  $18.75."  The  plain- 
tiff introduced  in  evidence  a  circular  issued  by  the  defendant 
which  among  other  statements  contained  the  following:  "For 
the  investor:  This  association  issues  three  classes  of  certificates, 
designated  as  instalment,  paid  up,  and  fully  paid  up.    All  of 
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which  are  guaranteed  to  mature  in  six  and  one-half  years;  amply 
secured  by  first  mortgage  on  real  estate;  paid  up  stock  doubles 
in  six  and  one-half  years;  fully  paid  up  certificates  guaranteed 
quarterly  dividends,  seven  per  cent  per  annum.  For  the  bor- 
rower: This  association  has  no  auction  sales,  no  bidding  for 
loans,  and  a  definite  time  for  repaying  a  loan.  The  only  asso- 
ciation making  a  contract  definite  in  every  particular.  With- 
drawal value  clearly  stated,  and  never  less  than  the  amount 
paid  in  instalments;  stock  matures  in  seventy-eight  months. 
Borrowers  know  the  exact  amount  required  to  cancel  their 
mortgage."  The  sheriff  served  a  copy  of  the  warrant  on  each 
of  the  debtors  with  notice  designating  the  debt  garnished;  and 
each  of  the  garnishees  furnished  the  sheriff  with  a  certificate 
admitting  the  indebtedness  claimed,  and  setting  forth  its  par- 
ticulars. The  other  facts  necessary  to  understand  the  issues 
raised  are  set  out  in  the  order  of  his  honor,  the  circuit  judge, 
which  will  be  reported. 

The  plaintiff  appealed  upon  exceptions,  the  first  of  which 
is  as  follows:  "1.  The  circuit  judge  erred,  it  is  respectfully 
Bubmitted,  in  adjudging  that  appellant  had  no  existing  cause 
of  action  when  suit  was  commenced,  and  in  dissolving  the  at- 
tachment on  that  ground,  inasmuch  as  such  judgment  was,  in 
effect,  a  trial  and  determination  of  action  on  its  merits,  at 
chambers,  on  motion,  and  upon  affidavits;  was  founded  on  mis- 
takes and  error  in  the  ascertainment  and  construction  of  the 
contract  between  ^^^  appellant  and  respondent,  as  presented 
in  the  affidavit  and  exhibits  before  him  on  the  motion;  took 
no  notice  of  a  distinct  waiver  by  respondent  of  the  conditions 
which  his  honor  regarded  as  inhibiting  action  on  the  part  of 
appellant;  and  was  otherwise  not  sustained  by  the  testimony 
before  him,  and  the  law  applicable  to  the  case."  The  first 
question  raised  by  this  exception  is,  whether  there  was  error 
in  determining  upon  motion,  at  chambers,  and  upon  afiBdavits, 
that  the  plaintiff  had  an  existing  cause  of  action.  Section  250 
of  the  code  provides  that  a  warrant  of  attachment  may  be  is- 
sued, whenever  it  shall  appear  by  affidavit  that  a  cause  of  ac- 
tion exists  against  the  defendant,  specifying  the  amount  of  the 
claim  and  the  grounds  thereof,  and  that  the  defendant  is  a 
foreign  corporation.  The  rule  is  thus  stated  in  3  American 
and  English  Encyclopedia  of  Pleading  and  Practice,  79:  "The 
merits  of  the  cause  cannot  be  questioned  under  an  application 
to  dissolve  the  attachment.  The  defendant  may,  however,  ad- 
Tance  pertinent  facts  to  explain  how  the  transaction,  out  ol 
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which  the  suit  originated,  arose."  In  a  note  on  that  page  it 
is  said:  "Thus  an  attachment,  issued  in  an  action  to  recover 
rent,  has  been  held  subject  to  discharge  on  motion  which  shows 
that  the  rent  is  not  due  and  unpaid,  as  alleged  in  the  affidavit, 
notwithstanding  a  claim  by  the  plaintiff,  that  such  a  decision 
is  really  upon  the  merits:  Clark  v.  Montfort,  37  Kan.  756. 
*For,'  said  the  court,  in  Bundrem  v.  Denn,  25  Kan.  430:  'While 
the  court  cannot  inquire  into  the  validity  or  justice  of  the 
cause  of  action,  yet  it  may  inquire  into  the  truthfulness  of  the 
grounds  of  attachment  set  forth  in  the  affidavit,  and,  if  this 
inquiry  incidentally  refers  to  some  of  the  allegations  of  the 
petition,  this  does  not  compel  the  court  to  refuse  consideration 
of  the  motion,  or  suspend  the  decision  until  the  final  trial  of 
the  cause.*"  It  was  necessary  for  the  circuit  judge  to  decide 
whether  the  plaintiff  had  a  cause  of  action,  and  the  appellant 
has  failed  to  specify  in  what  particulars  his  honor  violated  the 
rule  in  determining  this  question.  We  may  say,  however,  that 
we  do  not  understand  that  the  circuit  judge  undertook  to  de- 
cide any  questions  of  fact  involving  the  '^^^  merits  of  the  case; 
but  that  he  reached  his  conclusion  solely  from  a  construction 
of  the  contract  and  the  statute  as  to  attachments. 

We  will  next  consider  whether  there  was  error  in  determin- 
ing that  the  plaintiff  did  not  have  a  cause  of  action  on  the 
ground  that  his  claim  was  not  due  and  payable.  If  this  ques- 
tion had  to  be  decided  solely  upon  the  plaintiff's  affidavit,  it 
would  undoubtedly  appear  therefrom  that  a  cause  of  action  ex- 
ists in  favor  of  the  plaintiff  against  the  defendant.  The  de- 
fendant, however,  introduced  in  evidence  the  charter  and  by- 
laws, for  the  purpose  of  showing  that  the  shares  of  stock  are 
far  below  the  value  of  one  hundred  dollars,  and,  therefore,  that 
the  said  shares  have  not  matured.  The  agreement  alleged  in 
the  plaintiff's  affidavit  and  the  by-laws  present  schemes  for 
maturing  the  shares  of  stock  that  are  radically  different.  The 
provisions  of  the  said  agreement  and  of  the  by-laws  for  matur- 
ing the  shares  of  stock  are  repugnant  and  in  irreconcilable  con- 
flict. The  question  is  thus  presented  for  this  court  to  decide 
which  shall  prevail.  In  determining  this  question  we  will  not 
consider  any  of  the  facts  in  the  case  that  might  estop  either 
the  plaintiff  or  the  defendant  from  insisting  upon  the  one  or 
the  other  of  said  provisions,  as  this  would  involve  the  merits 
of  the  case,  but  will  base  our  construction  on  what  appears 
upon  the  face  of  the  contract  and  the  circular.  It  is  a  well- 
known  fact  that  comparatively  few  people  who  become  share- 
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holders  in  such  associations  are  familiar  with  their  by-laws. 
They  rely  upon  the  honesty,  integrity  and  fair  dealing  of 
those  who  manage  the  affairs  of  the  association.  It  is  also  a 
well-known  fact  that  the  by-laws  are  frequently  intricate  and 
almost  unintelligible  to  the  average  shareholder,  and  that  those 
in  charge  of  the  affairs  of  the  association  usually  become  ex- 
ceedingly expert  in  the  interpretation  of  them,  thus  giving 
the  association  a  decided  advantage  in  the  way  of  information 
over  the  shareholders.  Public  policy,  in  order  to  prevent  the 
perpetration  of  fraud  and  to  prevent  just  such  a  case  as  we  now 
have  before  us  in  which  the  •*•*  plaintiff  alleges  that  he  wa» 
induced  by  the  express  promises  and  the  literature  of  the  de- 
fendant to  part  with  his  money,  in  purchasing  its  shares  of 
stock,  demands  that  the  defendant  should  not  be  allowed  to 
elect  whether  it  will  be  bound  by  its  by-laws,  or  its  express 
agreement,  as  to  the  time  when  the  shares  would  mature.  These 
views  render  unnecessary  a  consideration  of  the  rule  of  inter- 
pretation discussed  in  the  case  of  Wisconsin  etc.  Ins.  Co,  Bank 
V.  Wilkin,  95  Wis.  Ill,  60  Am.  St.  Bep.  86,  and  in  the  exten- 
sive notes  to  that  case,  that  when  two  clauses  of  a  contract  are 
in  conflict,  the  first  governs  rather  than  the  last.  The  circular 
will  next  receive  consideration.  The  construction  of  a  written 
instrument  is  a  question  of  law  to  be  decided  by  the  court. 
This  court  has  the  right,  therefore,  to  construe  the  circular. 
It  unquestionably  shows  that  the  defendant  interpreted  the 
contract  to  mean  that  the  shares  would  mature  at  a  fixed  and 
definite  period.  It  is  a  well-settled  principle  that  when  the 
construction  to  be  given  a  contract  is  rendered  doubtful  by 
the  language  thereof,  the  interpretation  of  the  contract  by  the 
parties  themselves  is  entitled  to  great  weight:  Chicago  v.  Shel- 
don, 9  Wall.  50;  Bailroad  Co.  v.  Trimble,  10  Wall.  367;  Stein- 
bach  T.  Stewart,  11  Wall.  566;  Lowber  v.  Bangs,  2  Wall.  728. 
Our  conclusion  as  to  the  proper  construction  of  the  contract 
is  in  harmony  with  the  interpretation  placed  upon  it  by  the 
defendant,  and  this  is  an  additional  reason  why  the  by-laws 
should  not  prevail  against  the  express  agreement  fixing  the 
time  when  the  shares  would  mature. 

The  respondent  also  contends  that  even  if  the  shares  have 
matured,  the  appellant  has  not  a  cause  of  action,  because  there 
is  no  money  in  the  treasury  applicable  to  his  claim.  At  the 
time  the  appellant  became  a  shareholder,  there  was  no  by-law 
providing  that  shares  should  not  be  paid  at  maturity  unless 
there  was  money  in  the  treasury.     The  question  whether  the 
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appellant  waived  his  right  to  insist  upon  the  original  contract, 
by  becoming  a  borrower,  involves  the  merits,  and  will  not  be 
decided  in  this  proceeding. 

^^^  It  is  also  argued  that  the  agreement  fixing  a  definite  time 
for  the  maturity  of  the  shares  was  nltra  vires.  In  the  case 
of  Bedford  Belt  Ey.  Co.  v.  McDonald,  17  Ind.  App.  492,  60 
Am.  St.  Rep.  173,  it  is  correctly  said  by  the  court:  "The  gen- 
eral rule  is,  that  where  a  private  corporation  has  entered  into 
a  contract  not  immoral  in  itself,  and  not  forbidden  by  any 
statute,  and  it  has  been  in  good  faith  performed  by  the  other 
party,  the  corporation  will  not  be  heard  on  a  plea  of  ultra 
vires."  But  even  if  the  contract  was  ultra  vires,  what  are  the 
plaintiff's  rights?  In  the  case  of  Washington  Gas  Light  Co.  v. 
Lansden,  172  U.  S.  534,  the  court  says:  "The  result  of  the 
authorities  is,  as  we  think,  that  in  order  to  hold  a  corporation 
liable  for  the  torts  of  any  of  its  agents,  the  act  in  question 
must  be  performed  in  the  course  and  within  the  scope  of  the 
agent's  employment  in  the  business  of  the  principal.  The  cor- 
poration can  be  held  responsible  for  acts  which  are  not  strictly 
within  the  corporate  powers,  but  which  were  assumed  to  be 
performed  for  the  corporation,  and  by  the  corporate  agents 
who  were  competent  to  employ  the  corporate  powers  actually 
exercised.  There  need  be  no  written  authority  under  seal,  nor 
vote  of  the  corporation  constituting  the  agency  or  authorizing 
the  act."  In  7  American  and  English  Encyclopedia  of  Law 
(second  edition),  837,  it  is  said:  "To  exempt  the  corporation 
from  liability  in  any  case,  three  requisites  must  concur.  The 
act  must  be:  1.  Within  the  authority  conferred;  2.  Without 
negligence;  and  3.  In  good  faith.  If  the  corporation  goes  be- 
yond or  aside  from  the  authority  conferred  upon  it,  it  will  be 
liable  for  resulting  damage.  And  it  will  be  equally  liable  if 
it  fails  to  follow  the  mode  and  observe  the  essential  formali- 
ties and  restrictions  as  to  time  prescribed  by  the  legislature, 
for  the  exercise  of  the  powers  conferred."  In  27  American  and 
English  Encyclopedia  of  Law,  393,  the  law  is  thus  stated:  "It  was 
at  one  time  supposed  that  private  corporations  aggregate  could 
not  commit  torts,  and  particularly  those  which  involve  the 
element  of  malicious  intent;  that  as  the  sovereign,  in  grant- 
ing rights  and  powers  for  lawful  purposes,  had  conferred  no 
power  to  commit  unlawful  acts,  such  acts  committed  by  the 
corporation's  ^^  agents  must,  of  necessity,  be  ultra  vires  the 
corporation,  and  the  individual  wrongs  of  the  agents  them- 
eelves.    It  is  true  that  every  tort  committed  by  a  corporation 
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involves  an  unauthorized  exercise  of  corporate  power,  but  this 
is  no  reason  why  the  corporation  should  not  be  held  responsi- 
ble for  the  consequences.  However  this  may  be,  the  doctrine 
stated  above  is  entirely  obsolete,  and  to-day  corporations  are 
held  liable  to  the  same  extent  and  under  the  same  circum- 
stances for  the  consequences  of  their  wrongful  act  as  natural 
persons,"  If  the  agreement  was  ultra  vires,  and  the  associa- 
tion entered  into  it  knowing  it  could  not  perform  its  part 
thereof,  and  thereby  induced  the  plaintiff  to  part  with  his 
money  in  the  purchase  of  stock,  then  it  was  a  tort,  and  the 
defendant  would  be  liable  therefor.  Furthermore,  even  if  the 
agreement  was  ultra  vires  and  the  defendant  could  interpose 
this  plea,  it  would  not  be  allowed  to  retain  the  benefits  which 
it  derived  therefrom,  and  this  would  give  the  plaintiff  a  cause 
of  action:  North  Hudson  etc.  Assn.  v.  First  Nat.  Bank,  79  Wis. 
31.  An  interesting  discussion  of  this  subject  will  be  found  in 
the  Central  Law  Journal  of  the  24th  of  March,  1899,  in  which 
numerous  authorities  are  cited.  The  exception  npon  the  ques- 
tion just  considered  is  sustained. 

The  second  exception  is  as  follows:  "2.  The  circuit  judge 
erred  in  adjudging  that  the  debts  attached  were  not  the  subject 
of  attachment  in  this  state,  because  evidenced  by  notes  and 
bonds,  and  were  not  attached,  and  in  dissolving  the  attachment 
on  that  ground;  it  being  respectfully  submitted  that  under  the 
statute  law  of  this  state  and  the  construction  thereof  by  our 
courts,  such  debts  were  and  are  subject  to  attachment,  and  that 
those  in  question  in  this  action  were  duly  attached.'*  The 
circuit  judge  based  his  ruling  upon  the  case  of  Burrill  v.  Letson, 
2  Spear,  378.  The  law  now  of  force  is  in  some  respects  materi- 
ally different  from  what  it  was  when  that  case  was  decided.  In 
Tillinghast  v.  Boston  etc.  Co.,  39  S.  C.  497,  the  court  says:  'It 
must  be  remembered  that  an  action  cannot  now,  as  formerly,  be 
commenced  by  a  writ  of  foreign  attachment,  but  ••^  that 
now,  under  the  code,  an  attachment  is  merely  a  provisional  rem- 
edy in  aid  of  an  action,  and  hence,  to  make  it  available,  an  ac- 
tion must  be  commenced  in  regular  form**:  See,  also,  Stevenson 
T.  Dunlap,  33  S.  C.  350,  and  Campbell  v.  Home  Ins.  Co.,  1  S.  C. 
158.  When  the  case  of  Burrill  t.  Letson  was  decided,  the  at- 
tachment act  (3  Stats.  617),  authorized  the  attaching  of  moneys^ 
goods,  chattels,  debts,  and  books  of  account  of  an  absent  debtor, 
in  the  hands,  power,  or  possession  of  anyone,  while,  under  the 
present  statute,  the  sheriff  is  required  to  attach  "all  the  prop- 
erty*' of  the  defendant  within  the  county.    Section  253  of  the 
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code  is  as  follows:    "The  sheriff    or  constable  to  whom  such 
warrant  is  directed  and  delivered  shall  immediately  attach  all 
the  real  estate  of  such  debtor,  and  all  his  personal  estate,  includ- 
ing money  and  bank  notes,  except  such  real  and  personal  estate 
as  is  exempt  from  attachment,  levy,  or  sale  by  the  constitution, 
and  shall  take  into  his  custody  all  books  of  account,  vouchers, 
and  papers  relating  to  the  property,  debts,  credits,  and  effects 
of  such  debtor,  together  with  all  evidences  of  his  title  to  real 
estate/*     There  are  other  sections  providing  for  the  manner  of 
attaching  the  different  kinds  of  personal  property,  and  showing 
that  the  intention  was  that  all  personal  property  should  be  sub- 
ject to  attachment,  except  such  as  is  exempt  by  the  constitution. 
Section  445  of   the  code  is  as  follows:    "The  words  'personal 
property,*  as  used  in  this  Code  of  Procedure,  include  money, 
goods,  chattels,  things  in  action,  and  evidences  of  debt."    It 
is  not  denied  that  if  no  bonds,  notes,  or  mortgages  had  been 
given,  the  debts  evidenced  by  them  would  be  subject  to  attach- 
ment.    The  cases  of  Nichols  v.  Briggs,  18  S.  C.  484,  Plyler  v. 
Elliott,  19  S.  C.  257,  and  Ballou  v.  Young,  42  S.  C.  170,  show 
that  the  debt  itself  is  something  different  from  the  note  or 
mortgage,  which  are  mere  securities  and  evidences  of  the  debt. 
In  the  case  of  Nichols  v.  Briggs,  18  S.  C.  484,  the  court  says: 
"It  must  be  kept  in  mind  that  there  is  a  difference  between  the 
debt  itself  and  the  securities  for  it.     The  debt  is  one,  but  there 
may  be  a  number  of  securities  of  different  kinds,  personal,  real, 
pledge,  ^^^  mortgage,  et  cetera.     The  note  given  is  only  evi- 
dence of  the  debt  and  one  of  the  means  of  collecting,  and  if 
there  is  a  mortgage,  that  is  only  another  security  for  the  same 
debt.**     As  the  debt  is  separate  and  distinct  from  the  evidence 
of  it,  and  as  it  undoubtedly  is  "personal  property,**  it  neces- 
sarily follows  that  it  is  the  subject  of  attachment,  although  it 
may  be  evidenced  by  securities  which  the  sheriff  cannot  reduce 
to  possession.     The  case  of  Campbell  v.  Home  Ins.  Co.,  1  S.  C. 
158,  supports    this  view.     This    exception  is  sustained.     The 
third  exception  is  too  general  for  consideration. 

The  respondent  gave  notice  that  it  would  ask  this  court,  if 
necessary,  to  sustain  the  order  of  the  circuit  judge  on  the  fol- 
lowing ground:  "That  the  property  of  the  defendant  cannot  be 
attached  as  that  of  a  foreign  corporation,  as  it  appears  from  the 
complaint  and  affidavit  that  the  defendant  is  located  in  this 
state,  doing  business  therein,  and  under  its  laws,  and  that  the 
court  could  acquire  jurisdiction  of  the  defendant  by  serving 
process  on  its  resident   agent    therein  named,  and  the  circuit 
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judge  erred  in  not  so  holding."  It  is  contended  by  the  respond- 
ent that  by  implication  the  laws  imposing  conditions  upon  which 
foreign  corporations  are  allowed  to  do  business  in  this  state 
repealed  the  provisions  of  the  code  which  subjected  the  prop- 
erty of  foreign  corporations  to  attachment.  The  laws  imposing 
these  conditions  will  be  found  in  chapter  45  of  the  Revised 
Statutes,  and  in  the  acts  of  1897  (22  Stats.,  p.  484).  The  pro- 
visions of  the  code  relative  to  attachments  are  set  forth  in 
chapter  4  of  the  code.  After  the  provisions  of  chapter  45  of 
the  Revised  Statutes  were  enacted,  the  legislature  passed  an 
act  amending  sections  248  and  250  of  the  code,  and  in  said  act 
provided  how  said  sections  should  read  as  amended:  Acts  of 
1897,  22  Stats.,  p.  450.  The  retention  of  the  provisions  as  to 
attachments  against  foreign  corporations  shows  conclusively 
that  the  legislature  did  not  intend  to  repeal  them.  This  con- 
clusion is  sustained  by  the  case  of  Savage  v.  People's  etc.  Assn., 
45  W.  Va.  275. 

Respondent,  in  his  argument,  contended  that  the  attach- 
ment '*®®  act  was  in  violation  of  article  14,  section  1,  of  the 
constitution  of  the  United  States,  prohibiting  a  state  from 
denying  to  any  person  the  equal  protection  of  the  laws.  The 
case  of  Blake  v.  McClung,  172  TJ.  S.  239,  shows  that  this  would 
be  a  very  interesting  question  if  it  had  been  passed  upon  by  the 
circuit  judge;  but,  as  he  had  made  no  ruling  upon  it,  the  quee- 
tion  will  not  be  considered  by  the  court. 

It  is  the  judgment  of  this  court  that  the  order  of  the  circuit 
judge  be  reversed. 

ATTACHMENT— CAUSE  OF  ACTION.— To  charge  a  garnishee  aa 
a  debtor  of  a  defendant.  It  must  appear,  affirmatively,  that  at  the 
time  of  the  garnishment  the  defendant  had  a  cause  of  action  against 
him,  for  the  recovery  of  a  lej?al  debt  due  or  to  become  due  by  the 
efflux  of  time:  See  monographic  note  to  Hubbard  v.  Williams,  55 
Am.  Dec.  68,  on  garnishment  of  money  doe  on  negotiable  instm- 
ments. 

CONTRACTS  —  CONSTRUCTION  —  INTERPRETATION  OF 
PARTIES. — Ordinarily,  a  written  contract  must  be  construed  by 
the  court:  See  monographic  note  to  Wisconsin  Marine  etc.  Bank 
V.  Wilkin,  60  Am.  St.  Rep.  93,  showing  which  of  repugnant  danse* 
In  a  contract  shall  prevail;  I..eaphart  v.  Commercial  Bjiuli,  45  S.  C. 
663,  55  Am.  St.  Rep.  800.  Several  Instruments  concerning  the  same 
transaction  may,  under  some  circumstances,  l>e  construed  aa  one 
contract,  especially  where  one  refers  to  the  other,  and  the  rule  of 
construction,  in  a  proper  case.  Is  the  same  as  If  only  one  Instrument 
were  considered:  Note  to  Wisconsin  Marine  etc.  Bank  v.  Wllkln« 
60  Am.  St.  Rep.  96.  The  practical  construction  given  to  a  contract 
by  the  parties  to  It  will  influence  a  court  in  construing  It:  Note  to 
Hall  V.  Chambersburg  Woolen  Co.,  67  Am.  St  Bep.  560. 


832   WiLXJAMSOM  V.  Babtbbn  Building  etc.  Absn.  [S.  Carolina. 

BUILDING  AND  LOAN  ASSOCIATIONS— STOCK  FULLY 
PAID. — When  the  aggregate  dues,  with  the  credited  earnings, 
equal  in  amount  the  par  vaiue  of  a  share  of  stock,  it  is  paid  up,  and 
the  owner  for  that  share  ceases  to  be  a  stoclcholder,  and  his  relation 
to  the  corporation  becomes  simply  that  of  a  creditor  until  he  is 
paid:  Eversmann  v.  Schmitt,  53  Ohio  St.  174,  53  Am.  St.  Eep.  632, 

CORPORATIONS— DEFENSE  OF  ULTRA  VIRES.— When  a  cor- 
poration has  enjoyed  the  benefits  of  a  contract  it  cannot  claim  that 
It  was  ultra  vires  for  the  purpose  of  escaping  its  liabilities:  Notes  to 
Linliauf  v.  Lombard,  33  Am.  St.  Rep.  750;  Bedford  Belt  Ry.  Co.  v. 
McDonald,  60  Am.  St  Rep.  172;  for  the  aggrieved  party  has  a 
remedy  in  such  a  case:  Brunswick  Gas  Light  Co.  ▼.  United  etc. 
Light  Co.,  85  Me.  532,  35  Am.  St.  Rep.  385. 

ATTACHMENT— GARNISHMENT.— A  DEBT  EVIDENCED  by 
a  note  payable  to  order  may  be  attached,  but  the  plaintiff,  in  order 
to  recover  judgment  against  the  garnishee,  must  show  that  the  de- 
fendant was  still  holder  of  the  note:  Scott  v.  Hill,  3  Mo.  88,  22  Am. 
Dec.  462.  That  debts  due  by  negotiable  paper  may  be  attached, 
see  the  monographic  note  to  Hubbard  v.  Williams,  55  Am.  Dec.  70, 
on  garnishment  of  money  due  on  negotiable  instruments. 

GARNISHMENT.— FOREIGN  CORPORATIONS  which  carry  on 
business  In  a  state,  and  have  property  and  agents  therein,  may  be 
garnished:  Note  to  Lathrop  v.  Clapp,  100  Am.  Dec.  510;  Folger  v. 
Columbian  etc.  Co.,  99  Mass.  267,  96  Am.  Dec.  747;  Hannibal  etc.  R. 
R.  Co.  V.  Crane,  102  111.  249,  40  Am.  Rep.  581;  note  to  Bowen  v. 
Pope,  8  Am.  St.  Rep.  832;  but  a  foreign  corporation  must  be  located 
in  a  state,  to  give  a  court  jurisdiction  over  it  for  the  purpose  of 
garnishment:  Note  to  Berry  v.  Davis,  19  Am.  St.  Rep.  751.  Com- 
pare Colorado  Iron  Works  v.  Sierra  etc  Min.  Co.,  16  Colo.  499,  22 
Am.  St.  Rep.  433. 

APPEAL— QUESTIONS  NOT  PRESENTED  TO  TRIAL  COURT. 
Oases  will  be  reviewed  by  an  appellate  court  only  upon  points 
and  theories  presented  to  the  trial  court:  Rivard  v.  Rivard,  109 
Mich.  98,  63  Am.  St.  Rep.  566,  and  note  showing  that  a  question  not 
raised  at  the  trial  will  not  be  considered  for  the  first  time  on  appeaL 
Bee,  also,  Btate  ▼.  Myers,  70  Minn.  179,  68  Am.  St  Rep.  S2L 
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INTERSTATE  COMMERCE>— TELEGRAPH  COMPANIES. 
A  state  statute  restricting  contracts  limiting  the  time  in  which  suit 
may  be  brought  or  providing  for  notice  before  suit  is  brought  on 
contracts  for  the  sending  and  delivery  of  telegraph  messages,  1» 
not  unconstitutional  as  an  unlawful  interference  with  interstate- 
commerce,  when  applied  to  contracts  for  the  transmission  of  Inter^ 
state  messages. 

CONTRACTS— CONFLICT    OF    LAWS— PRESUMPTION.— 
In  an  action  on  a  contract  made  In  another  state,  the  law  of  that 
state  is  presumed  to  be  the  same  as  that  in  which  the  action  1». 
brought. 

TELEGRAPH  COMPANIES— CONFLICT  OF  LAWS— NEG- 
LIGENCE.— The  statute  of  a  state  restricting  contracts  limiting  the 
time  In  which  suit  may  be  brought,  or  providing  for  notice  before 
suit  is  brought  on  contracts  for  the  sending  and  delivery  of  tele- 
grams, applies  to  and  governs  a  suit  to  recover  for  negligent  delay- 
in  the  delivery  of  a  telegram  after  its  arrival  in  that  state,  althongbs 
It  is  sent  from  another  state. 

CONTRACTS  —  UNREASONABLE  STIPULATIONS —The 
state  legislature  may,  within  Just  and  reasonable  bounds,  declare 
certain  stipulations  in  specified  contracts  unreasonable  and  void. 

APPELLATE  PRACTICE.— The  court  of  civil  appeals  of 
Texas  has  power  to  review  and  set  aside  the  findings  of  the  trial 
court  or  jury  upon  the  facts;  and  such  action  by  that  court  is  bind- 
ing upon  the  supreme  court,  but  such  findings  cannot  be  made  th» 
basis  for  the  rendition  of  a  Judgment  by  the  court  of  appeals. 

Votaw,  Cheater  &  Martin,  for  the  appellant. 

K.  G.  Kittrell  and  M.  R.  (leer,  for  the  appelleei 

»^  DENMAN,  A.  J.    This  rait  was  brought  by  Miss  Sallie 
Burgess  against  the  company  to  recover  damages  for  its  alleged 
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negligent  ^^"^  delay  in  delivering  to  her  uncle  Hufham  a  tele- 
gram sent  by  her  from  New  Orleans,  Louisiana,  to  him  at 
Beaumont,  Texas.  The  company  pleaded  under  oath  "that  the 
<;ontract  alleged  to  have  been  made  with  this  defendant  was 
made,  if  at  all,  on  June  30,  1896,  and  that  before  bringing  this 
action  no  notice  was  given  within  sixty  days  to  this  defendant 
of  any  claim  for  damages,  as  condition  precedent  to  said  suit, 
though  said  original  contract,  which  was  made  in  the  state  of 
Louisiana,  required  said  notice  to  be  given  in  not  longer  time 
than  sixty  days,"  and  also  a  general  denial.  The  cause  having 
'TDeen  tried  before  the  court  without  a  jury,  and  judgment  hav- 
ing been  rendered  against  it,  the  company  appealed  to  the  court 
•of  civil  appeals,  which  court  having  reversed,  and  rendered 
judgment  "that  Sallie  Burgess  take  nothing  by  the  suit/'  she 
thas  brought  the  case  to  this  court  upon  writ  of  error. 

The  first  assignment  of  error  is,  that  the  court  of  civil  ap- 
peals erred  in  holding  that  the  stipulation  in  the  contract 
pleaded  in  said  special  answer  was  valid.  The  stipulation  was 
as  follows:  "The  company  will  not  be  liable  for  damages  or  statu- 
tory penalties  in  any  case  where  the  claim  is  not  presented  in 
writing  within  sixty  days  after  the  message  is  filed  with  the 
'Company  for  transmission."  There  was  no  proof  that  any  at- 
"tempt  was  made  to  give  notice.  The  Revised  Statutes,  article 
3379,  provides  that  "no  stipulation  in  any  contract  requiring 
aiotice  to  be  given  of  any  claim  for  damages  as  a  condition 
precedent  to  the  right  to  sue  thereon  shall  ever  be  valid  unless 
-fiuch  stipulation  is  reasonable,  and  any  such  stipulation  fixing  the 
time  within  which  such  notice  shall  be  given  at  a  less  period 
ihan  ninety  days  shall  be  void."  There  being  no  proof  in  the 
xecord  as  to  what  the  Louisiana  law  is  on  this  subject,  under 
ihe  rule  in  this  state  we  must  presume  that  the  statute  is  the 
same  there  as  here:  Tempel  v.  Dodge,  89  Tex.  71,  and  cases 
■cited.  Hence,  the  statute  of  Louisiana,  where  the  contract  was 
made,  as  well  as  that  of  Texas,  where  the  company  is  alleged 
to  have  negligently  delayed  the  delivery  of  the  telegram,  de- 
clares the  stipulation  void.  We  have  held  in  the  recent  case 
of  Armstrong  v.  Railway  that  this  statute  is  not  in  violation 
of  that  clause  of  the  constitution  of  the  United  States  which 
•empowers  Congress  "to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  states  and  with  the  Indian  tribes": 
Western  Union  Tel.  Co.  v.  James,  162  U.  S.  650.  In  Chicago 
etc.  Ry.  Co.  V.  Solan,  169  U.  S.  133,  Solan,  a  shipper  of  cattle 
from  Iowa  to  Illinois,  while  being  transported  under  a  drov- 
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er's  contract  which  contained  a  stipulation  "that  the  company 
shall  in  no  event  be  liable  to  the  owner  or  person  in  charge  of 
said  stock  for  any  injury  to  his  person  in  any  amount  exceed- 
ing the  sum  of  five  hundred  dollars,"  being  injured  in  Iowa, 
was  allowed  to  recover  one  thousand  dollars,  notwithstanding 
such  stipulation,  on  the  ground  that  the  statute  of  Iowa  did 
not  permit  the  company  to  limit  its  common-law  liability  as 
a  carrier  of  passengers  by  special  contract.  We  apprehend  that, 
under  the  clear  reasoning  of  the  court,  the  ruling  must  have 
been  the  same  had  the  shipment  been  from  Illinois  to  Iowa, 
the  other  facts  being  unchanged.  ***  If  so,  it  seems  to  be  di- 
rect authority  for  holding  that  under  the  Texas  statute  alone 
the  stipulation  requiring  notice  to  be  given  in  sixty  days  is 
void  in  so  far  as  damages  are  claimed  for  negligent  delay  in 
the  delivery  of  the  message  after  it  reached  Beaumont. 

Again,  the  statutes  of  Texas  and  Louisiana  under  considenir 
tion  do  not  go  as  far  as  did  the  Iowa  statute,  in  this,  that  the 
latter  prohibited  the  making  of  any  contract  limiting  the  com- 
mon-law liability  of  the  carrier,  while  the  former  only  strikes 
down  such  as  are  unreasonable  on  the  question  as  to  the  time 
within  which  notice  shall  be  given,  and  declares  that  any  "stiptl- 
lation  fixing  the  time  within  which  such  notice  shall  be  given 
at  a  less  period  than  ninety  days  shall  be  void,"  thereby  in  ef- 
fect determining  that  such  a  stipulation  is  within  the  mean- 
ing of  the  act  unreasonable.  We  see  no  reason  why  the  legisla- 
ture of  a  state  may  not  prohibit  its  courts  from  giving  effect 
to  unreasonable  stipulations  in  contracts,  nor  why  it  may  not 
go  one  step  further,  and,  within  just  and  reasonable  bounds, 
declare  certain  stipulations  unreasonable.  It  is  to  be  presumed 
that  the  legislature,  in  enacting  this  statute,  investigated  and 
in  good  faith  determined  that  by  requiring  the  notice  to  be 
given  within  less  than  ninety  days  many  just  claims  would  be 
defeated,  and  that  no  legitimate  rights  of  the  party  liable  for 
the  damages  would  probably  be  imperiled  if  he  were  required 
to  so  frame  his  contract  as  to  allow  at  least  ninety  days  for  giv- 
ing the  notibe.  We  cannot  say  that  in  so  doing  they  hare  ex- 
ceeded their  power. 

We  are,  therefore,  of  opinion  that  said  assignment  of  error 
must  be  sustained,  and  that  the  court  of  civil  appeals  was  not 
authorized  upon  that  ground  to  reverse  or  render  judgment. 

The  second  assignment  is,  in  effect,  that  the  court  of  civil 
appeals  "erred  in  its  conclusion  that  the  evidence  in  this  case 
did  not  sustain  the   finding  of   the  court  that  defendant  was 
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guilty  of  negligence  in  failing  to  deliver  the  message,  in  that 
it  is  an  invasion  of  the  province  of  the  trial  court  before  which 
the  evidence  was  produced  orally,  and  the  finding  should  be 
conclusive."  This  assignment  cannot  be  sustained.  The  court 
of  civil  appeals  has  the  power  to  review  and  set  aside  the  find- 
ing of  the  trial  court  or  jury  upon  the  facts:  Choate  v.  San 
Antonio  etc.  Ey.  Co.,  91  Tex.  406. 

The  third  and  last  assignment  is,  that  the  court  of  civil  ap- 
peals erred  in  rendering  the  judgment.  We  are  of  opinion  that 
this  assignment  is  well  taken,  because:  1.  As  we  have  seen,  the 
stipulation  in  the  contract  was  not  valid;  and  2.  While  the 
court,  as  stated  above,  had  the  power  to  review  the  finding  of 
the  trial  court  upon  the  question  of  negligence  and  to  find  the 
fact  differently,  such  finding  by  it  could  only  be  made  the 
basis  of  a  reversal  and  remanding,  but  not  of  a  rendition,  of 
judgment:  Choate  v.  San  Antonio  etc.  Ey.  Co.,  91  Tex.  406. 
The  court  of  civil  appeals  having,  however,  found  as  a  fact 
that  there  was  no  negligence,  such  finding  is  binding  upon 
this  court  in  so  far  as  it  becomes  our  duty  to  review  the  judg- 
ment b^low,  and  necessitates  a  reversal  of  the  judgment  as  a 
matter  of  law  upon  the  assignment  of  the  company  complain- 
ing of  the  judgment.  *^®  It  is  insisted,  however,  by  the  com- 
pany, that  under  the  rule  announced  in  Joske  v.  Irvine  we 
should  render  judgment  on  the  ground  that  in  legal  contem- 
plation there  is  not  any  evidence  in  the  record  from  which  a 
court  or  jury  would  be  authorized  to  find  negligence.  In  view 
of  another  trial  we  do  not  deem  it  proper  to  set  out  the  cir- 
cumstances in  evidence  in  addition  to  those  stated  in  the  opin- 
ion of  the  court  of  civil  appeals,  from  which  we  have  concluded 
that  we  cannot  so  hold. 

The  judgment  of  the  court  of  civil  appeals  is  affirmed  in  so 
far  as  it  reversed  the  judgment  below  and  reversed  in  so  far  as 
it  rendered  judgment,  and  the  cause  is  remanded. 

Beversal  of  judgment  affirmed.  Rendition  of  judgment  by 
court  of  civil  appeals  reversed  and  cause  remanded. 

INTERSTATE  COMMERCE— TELEGRAPH  COMPANIES.— See 
generally,  on  the  regulation  of  telegraph  companies  by  state  legis- 
lation and  the  eflPect  on  Interstate  commerce,  the  monographic  note 
to  People  v.  Wemple,  27  Am.  St.  Rep.  659. 

CONTRACTS— CONFLICT  OF  LAWS— PRESUMPTION.- If  an 
action  is  brought  in  one  state  upon  a  contract  made  in  another  state, 
the  court  where  the  action  is  brought  presumes  the  law  of  both 
states  to  be  the  same:  Mener  y.  Chicago  etc.  By.  COi  S  8.  Dak.  568, 
48  Am.  Bt  Bep.  898,  and  note. 
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CONFLICT  OF  LAWS— REMEDY.— Matters  respecting  the  rem- 
edy such  as  bringing  of  suits,  admissibility  of  evidence,  and  stat- 
utes of  limitation,  depend  upon  the  law  of  the  place  where  tlie  suit 
Is  brought:  Ruhe  v.  Bucli,  124  Mo.  178,  46  Am.  St  Rep.  439,  and 
extended  note;  note  to  Heaton  v.  Eldridge,  60  Am.  St  Rep.  742. 


Wiggins  v.  Bisso. 

[92  Texas,  219.] 

PARTNERSHIP— ACCOUNTING-PLEADINGS.— In  an  ac- 
tion between  partners  for  the  recovery  of  the  alleged  profits  of  a 
business,  an  answer  alleging  that  such  partnership  was  formed  for 
the  purpose  of  procuring  an  unlawful  contract  out  of  which  such 
profits  arose  is  not  subject  to  general  demurrer,  on  the  ground  that 
from  the  pleading  the  contract  appears  to  bear  a  date  prior  to  that 
of  the  formation  of  the  partnership. 

PARTNERSHIP— ILLEGAL— ACTION  FOR  PROFITS- 
PLEADING. — In  an  action  between  partners  for  the  recovery  of  the 
profits  of  a  partnership  business,  an  answer  alleging  the  illegality 
of  the  partnership  presents  a  defense. 

CONTRACTS— ILLEGAL.— Courts  cannot  aid  In  the  enforce- 
ment of  contracts  clearly  illegal. 

Stone  &  Lee  and  R.  S.  Neblett,  for  the  appellant. 
Simpkins  &  Mays,  for  the  appellee. 

^«  BROWN,  A.  J.  Peter  Bisso  sued  the  plaintiff  in  error 
in  the  district  court  of  Navarro  county,  alleging,  in  substance, 
that  on  May  1,  1892,  the  plaintiff  and  the  defendant  entered 
into  a  partnership  to  continue  one  year  from  that  date,  under 
the  style  of  William  Wiggins,  by  which  they  agreed  each  to  put 
into  the  partnership  certain  named  property  and  services  and 
to  carry  on  in  the  city  of  Corsicana  the  sale  of  ice  and  beer. 
The  petition  alleged  that  all  profits  derived  from  the  said  busi- 
ness, amounting  to  seven  thousand  nine  hundred  and  eighty 
dollars,  were  to  be  divided  equally  between  the  said  partners, 
all  of  which  went  into  the  possession  of  the  said  William  Wig- 
gins, who  likewise  had  possession  of  all  the  invoices  of  the  beer 
and  ^*  ice  shipped  to  and  sold  by  the  said  firm,  and  of  it8 
books;  that  William  Wiggins  failed  and  refused  to  account  to 
the  plaintiff  for  any  of  the  profits  of  the  business;  and  prayed 
that  an  accounting  might  be  had  of  the  said  partnership  busi- 
ness and  for  judgment  for  one-half  thereof. 

The  defendant  below  filed  a  general  demurrer,  a  general  de- 
nial, and  a  special  answer,  in  substance  as  follows;  That  no 
•uch  partnership  ever  existed  between  him  and  plaintiff  as  is 
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alleged  in  plaintiff's  petition,  but  that  on  or  abont  tbe  twentieth 
day  of  April,  A.  D.  1893,  plaintiff  and  defendant,  by  verbal 
agreement,  entered  into  a  partnership  contract,  by  which  it 
was  mutually  agreed  that  they  should  sell  ice  and  beer  in  Cor- 
sicana,  Texas,  and,  if  it  be  true  that  the  said  partnership  ac- 
cumulated any  profits  in  that  business,  such  profits  were  ac- 
cumulated under  an  illegal  and  unlawful  undertaking  by  which 
the  flefendant  entered  into  a  contract  in  writing  with  the  St. 
Louis  Brewing  Association,  whereby  the  said  partnership  and 
the  brewing  association  combined  their  skill,  capital,  and  labor, 
and  acts  to  create  and  carry  out  restrictions  in  trade,  to  in- 
crease the  price  of  beer,  and  to  prevent  competition  in  trans- 
portation, sale,  and  purchase  of  beer,  et  cetera,  making  suffi- 
cient allegations  to  bring  the  contract  between  the  partner- 
ship and  the  brewing  association  within  the  provisions  of  the 
anti-trust  law  of  the  state  of  Texas,  approved  March  30,  1889. 
The  plaintiff  demurred  to  this  special  answer  and  the  trial 
court  sustained  the  demurrer,  whereupon  the  defendant,  Wig- 
gins, filed  a  trial  amendment  in  which  he  reiterated,  in  sub- 
stance, the  allegations  of  the  former  plea,  with  the  additional 
allegation  that  the  partnership  entered  into  between  the  plain- 
tiff and  himself  was  so  formed  for  the  express  and  sole  pur- 
pose of  obtaining,  making,  and  carrying  out  the  contract  with 
the  St.  Louis  Brewing  Association,  whereby  the  said  partner- 
ship and  the  said  brewing  association  agreed  to  do  the  things 
embraced  in  the  said  contract,  and  that  the  said  partnership 
did  carry  on  the  business  under  the  said  illegal  contract  made 
with  the  brewing  association,  and  that  all  the  profits,  if  any, 
of  the  said  business,  were  made  out  of  the  business  carried  on 
and  conducted  under  and  by  virtue  of  the  said  illegal  contract. 
The  trial  amendment  referred  to  the  contract  with  the  brew- 
ing association,  which  was  attached,  dated  on  the  fifth  day  of 
April,  1892.  The  plaintiff  below  filed  a  general  demurrer  to 
this  trial  amendment,  which  was  sustained  by  the  €ourt.  A 
trial  of  the  case  was  had  in  the  district  court,  which  resulted 
in  a  verdict  and  judgment  for  the  defendant  in  error,  which 
was  affirmed  by  the  court  of  civil  appeals. 

For  the  defendant  in  error  it  is  claimed  that  the  allegations 
of  the  defendant's  special  plea  show  that  the  contract  of  part- 
nership was  not  entered  into  for  the  purpose  of  securing  the 
unlawful  agreement  for  the  sale  of  beer  made  between  Wig- 
gins and  the  brewing  association,  because  it  appears  from  the 
answer  that  the  contract  of  partnership  was  made  on  the 
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twentieth  day  of  April,  1892,  and  the  agreement  for  the  sale  of 
beer,  which  is  attached  to  the  answer,  bears  date  April  5,  1892, 
ehowing  that  the  unlawful  agreement  had  been  entered  into  be- 
fore the  partnership  was  formed.  It  is  distinctly  alleged  iiL 
the  answer  that  the  partnership  was  *^*  formed  for  the  sole 
purpose  of  procuring  the  contract  which  was  made  between. 
Wiggins  and  the  brewing  association,  and  that  the  said  con- 
tract was  actually  made  on  behalf  of  the  partnership,  composedl 
of  Wiggins  and  Bisso,  in  the  name  of  Wiggins  alone  by  the- 
agreement  of  the  partners.  In  testing  the  sufficiency  of  this 
answer  by  general  demurrer,  it  was  the  duty  of  the  court  to  in- 
dulge in  favor  of  the  plea  every  reasonable  intendment  arising 
upon  the  pleading:  Wynne  v.  State  Nat.  Bank,  82  Tex.  378> 
383.  There  are  many  ways  in  which  the  discrepancy  between 
the  dates  and  allegations  could  be  accounted  for,  and,  although 
the  plea  may  be  somewhat  uncertain,  the  positive  allegations 
contained  in  it  cannot  be  overthrown  by  the  fact  that  the  dates 
may  conflict  with  the  facts  alleged.  The  allegations  must  be 
taken  in  this  investigation  as  showing  that  the  copartnership 
was  formed  for  the  purpose  of  procuring  the  unlawful  agree- 
ment. 

If  the  facts  alleged  by  the  defendant  in  his  answer  be  true, 
!Bisso  and  Wiggins  entered  into  the  partnership  agreement 
for  the  purpose  of  violating  the  laws  of  the  state  of  Texas  by 
procuring  a  contract  between  themselves  and  the  brewing  as- 
sociation, which  in  its  terms  was  a  distinct  violation  of  the 
anti-trust  law  of  this  state,  approved  March  30,  1889.  The 
parties  agreed  to  enter  upon  a  business,  the  conduct  of  which 
involved  daily  violation  and  disregard  of  the  laws  of  the  state, 
out  of  which  violation  of  the  law  the  profit  sued  for  accrued. 
Bisso  cannot  recover  in  this  case  without  proving  the  contract 
of  partnership  between  himself  and  Wiggins,  and  must  re- 
cover, if  at  all,  according  to  its  terms.  To  give  relief  to  Bisso,. 
the  court  must  examine  each  of  the  transactions  which  the 
partnership  had  with  other  people  under  the  unlawful  agree- 
ment, entered  into  with  the  brewing  company,  and  thus  the 
court  would  be  engaged  in  the  examination  of  the  unlawful 
acts  of  these  parties  in  order  to  do  equity  between  them.  Un- 
der the  circumstances  alleged  in  the  answer,  the  courts  of  this 
state  will  not  investigate  such  transactions,  but  will  leave  the 
parties  as  they  find  them:  Read  v.  Smith,  60  Tex.  379;  Will* 
Y.  Abbey,  27  Tex.  203;  Reed  v.  Brewer,  90  Tex.  144;  Beer  r. 
Landman,  88  Tex.  450;  Bartle  v.  Nutt,  4  Pet.  185;  Todd  r. 
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ilafferty,  30  N.  J.  Eq.  260;  Gregory  y.  Wilson,  36  N.  J.  L.  315, 
.13  Am.  Rep.  448. 
,  In  the  ease  of  Read  v.  Smith,  60  Tex.  379,  which  is  directly 
dn  line  with  the  case  now  hefore  the  court.  Judge  Stayton  said: 
'^'It  has  been  often  said  that  the  test  whether  a  cause  of  action 
'<;onnected  with  an  illegal  transaction  can  be  enforced  at  law  is 
■whether  the  plaintiff  requires  any  aid  from  the  illegal  trans- 
action to  maintain  his  cause.  While  this  is  a  correct  rule,  it 
.may  not  go  far  enough  to  meet  all  the  cases  which  may  arise 
upon  which,  under  well-settled  principles,  the  courts  would 
Tefuse  relief  upon  the  ground  of  the  illegality  of  the  transac- 
-tion.  The  rule,  however,  goes  far  enough  to  include  this  case. 
The  plaintiff  claims  the  value  of  one-half  of  the  scrip.  Why? 
Because  while  sheriff  he  made  the  agreement  set  out,  and  in 
[pursuance  therewith  furnished  the  money  with  which  the 
3)aper  was  bought.  Thus  is  he  compelled  to  set  out  the  agree- 
rment,  illegal  as  it  is  shown  to  be  by  the  answer,  as  the  sole  basis 
of  his  right.  ^*®*  The  object  and  purpose  of  the  contemplated 
partnership  was  to  do  indirectly  through  Wood,  for  the  benefit 
of  both,  that  which  the  law  prohibited  Smith  to  do  directly,  and 
-it  had  no  single  purpose  legal  in  its  character.  In  such  a  case 
:a8  is  made  by  the  pleading,  we  believe  that  the  law  forbids  re- 
lief to  either  party  in  the  way  of  forcing  an  account  and  set- 
tlement between  them,  they  never  having  made  a  settlement 
themselves." 

In  this  case,  as  in  that,  relief  must  be  given  by  virtue  of  and 
in  accordance  with  the  partnership  agreement,  which  was  it- 
iself  illegal.  Bisso  entered  into  this  agreement  in  order  to  do 
directly  in  the  name  of  Wiggins  what  the  law  forbade  either  of 
them  to  do  in  conjunction  with  another  or  with  others.  The 
facts  of  the  two  cases  are  so  nearly  identical  that  a  proposition 
<of  law  applicable  to  the  one  cannot  be  inapplicable  to  the  other. 

In  the  case  of  Read  v.  Brewer,  90  Tex,  144,  the  plaintiff  sued 
-to  recover  of  the  defendant  upon  a  note  given  for  furniture  to 
'^be  used  by  her  in  a  house  of  prostitution.  The  court  found  that 
"the  person  who  sold  the  furniture  knew  that  it  would  be  used 
^  maintaining  that  house,  and  intended  by  the  sale  to  aid  the 
woman  in  carrying  on  the  immoral  and  unlawful  business. 
Upon  this  state  of  facts  this  court  held  that  the  note  upon  which 
i«uit  was  brought  was  illegal  and  void  and  that  the  plaintiff  could 
mot  recover.  The  reason  given  was,  that  the  plaintiff  could  not 
:t'ecover  except  upon  the  void  contract. 
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On  behalf  of  the  defendant  in  error,  connsel  cited  many  au- 
thorities, which  we  have  examined,  but  find  none  that  we  think 
it  necessary  to  comment  upon  except  Pfeuffer  v.  Maltby,  54 
Tex.  454,  38  Am.  Rep.  631,  De  Leon  v.  Trevino,  49  Tex.  89,  30 
Am.  Rep.  101,  and  Brooks  v.  Martin,  2  Wall.  70.  The  first  case 
mentioned  involved  the  right  of  a  partner  to  recover  against  his 
copartner  for  profits  accruing  in  what  was  alleged  to  be  an  il- 
legal partnership.  The  defendant  alleged  in  substance  that  the 
partnership  was  formed  for  the  purpose  of  furnishing  tinware 
to  the  confederate  states  government  in  lieu  of  military  ser- 
vices required  of  the  partners  by  that  government,  and  that  the 
tinware  not  so  used  had  been  sold  for  confederate  money,  which 
had  been  invested  by  the  defendant  partner  in  cotton,  shipped 
to  Mexico,  and  sold  for  specie.  Plaintiff  demurred  to  this  an- 
swer, which  demurrer  was  overruled,  and,  upon  trial,  judgment 
was  entered  against  the  plaintiff.  The  case  was  referred  to  the 
commission  of  appeals;  the  opinion  was  written  by  Judge  A.  S. 
Walker  and  approved  by  the  supreme  court.  Judge  Walker 
states  the  question  thus:  **Whether  the  contract  of  partnership 
at  the  time  it  was  formed  and  entered  upon  by  the  parties  waa 
illegal  and  void  as  against  public  policy  is  not  necessarily  the 
controUing  question;  but  the  true  inquiry  is  whether  a  party 
to  that  contract  is  liable  or  not,  in  an  action  against  him,  brought 
by  his  former  partner  to  recover  from  liim  his  share  of  the  pro- 
ceeds of  the  partnership.*'  The  judge  then  proceeded  to  state 
what  was  decided  in  the  case  of  De  Leon  v.  Trevino,  49  Tex.  89, 
30  Am.  Rep.  101,  and  to  quote  largely  from  that  case,  princi- 
pally what  Judge  Moore  had  himself  quoted  from  the  case  of 
Brooks  V.  Martin,  2  Wall.  70;  but  ''^^^  does  not  announce  in 
that  part  of  the  opinion  what  application  he  made  of  the  quota- 
tions from  De  Leon  v.  Trevino,  49  Tex.  89,  30  Am.  Rep.  101, 
to  the  facts  of  the  case  before  the  court.  He  then  proceeded 
to  discuss  a  different  question  from  that  stated  in  the  first  part 
of  the  opinion,  after  which  he  concludes  the  opinion  thus:  "We 
rest  our  conclusion  in  the  case  before  us,  however,  upon  the 
question  first  discussed.  It  is  not  necessary  to  decide  beyond 
the  point  which  is  there  involved."  We  understand  from  the 
opinion  that  the  judge  intended  to  decide  that,  notwithstand- 
ing the  contract  of  partnership  might  be  illegal,  the  plaintiff 
could  recover  of  the  defendant  under  the  facts  of  that  case. 
He  does  not  notice  that  the  answer  of  the  defendant  alleged 
that  the  confederate  money  received  in  the  course  of  the  buai- 
ness  had  been  invested  in  cotton  and  it  sold  for  specie.    Then 
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can  be  no  doubt  that  where  parties  have  jointly,  in  the  pursuit 
of  an  illegal  purpose,  acquired  money  and  have  invested  that 
money  in  property  which  is  in  the  possession  of  one  of  the  joint 
owners,  such  possessor  cannot  resist  the  claim  of  the  other  on 
the  ground  of  the  illegality  of  the  business  in  which  the  money 
was  first  acquired;  it  was  not  necessary  for  plaintiff  to  prove 
the  partnership  because  the  cotton  was  bought  for  the  firm, 
not  in  the  course  of  the  unlawful  business.  That  case  was  rightly 
disposed  of,  and  the  opinion,  when  applied  to  the  facts,  is  not 
objectionable  in  the  propositions  that  it  lays  down,  but  it  wholly 
fails  to  sustain  the  plaintiff's  contention  in  this  case. 

Brooks  v.  Martin,  2  Wall.  70,  involved  the  right  of  a  partner 
to  recover  from  his  copartners  under  the  following  state  of  facts: 
Martin,  Brooks,  and  Field  entered  into  a  copartnership  con- 
tract whereby  Martin  agreed  to  furnish  the  money  and  the  other 
two  agreed  to  transact  the  business  of  the  partnership  which 
was  then  formed  for  the  purpose  of  buying  the  claims,  of  sol- 
diers for  lands  before  warrants  were  issued.  The  purchase  of 
such  claims  from  soldiers  was  prohibited  by  an  act  of  Congress, 
and  the  supreme  court  of  the  United  States  held  the  partner- 
ship to  be  illegal.  Brooks  and  Field  bought  up  a  large  num- 
ber of  claims  from  the  soldiers  as  they  passed  through  New 
Orleans  on  their  return  from  Mexico  to  their  homes  in  the 
United  States,  and  Martin  furnished  the  money  to  pay  for 
them,  amounting  to  about  fifty  thousand  dollars.  It  was  then 
agreed  that  Brooks  should  go  to  Washington  City  and  secure 
the  warrants,  which  he  did,  and  that  Field  should  go  to  the 
northwest  and  look  for  suitable  locations.  The  claims  bought 
from  the  soldiers  were  converted  into  warrants  issued  by  the 
government  and  regularly  transferred  to  the  firm,  and  by  that 
firm  had  been  sold  and  converted  into  money  or  located  upon 
land  and  the  title  procured.  Some  of  the  land  had  been  sold  for 
cash,  and  some  had  been  sold  upon  time  with  mortgages  to  se- 
cure purchase  money.  Martin  failed  in  business,  and,  knowing 
nothing  of  the  condition  of  the  partnership  business  in  the 
lands,  met  Brooks,  who  represented  to  him  that  the  business 
was  in  a  very  bad  condition,  and  purchased  Martin's  interest 
for  about  three  thousand  dollars.  Martin  sued  to  set  aside  his 
conveyance  of  his  interest  in  the  assets  of  the  firm  and  to  re- 
cover what  was  properly  due  to  him,  to  which  suit  Brooks  pleaded 
the  illegality  of  the  partnership  by  which  the  ^^^  purchase  of 
the  original  claims  of  the  soldiers  was  made.  The  supreme  court 
of  the  United  States,  speaking  by  Justice  Miller,  said;  "When 
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the  bill  in  the  present  case  was  filed,  all  the  claims  of  the  soldier* 
thus  illegally  purchased  by  the  partnership  with  money  ad- 
Tanced  by  the  complainant  had  been  converted  into  land  war- 
rants, and  all  the  warrants  had  been  sold  or  located.  The  origi- 
nal defect  in  the  purchase  had,  in  many  cases,  been  cured  by 
the  assignment  of  the  warrant  by  the  soldier  after  its  issue.  A 
large  portion  of  the  lands  so  located  had  also  been  held,  and 
the  money  paid  for  some  of  it  and  notes  and  mortgages  given 
for  the  remainder.  There  were  then  in  the  hands  of  defend- 
ants lands,  money,  notes,  and  mortgages,  the  results  of  the  part- 
nership business,  the  original  capital  for  which  plaintiff  had 
advanced.  It  is  to  have  an  account  of  these  funds  and  a  divi- 
sion of  these  proceeds  that  the  bill  is  filed.  Does  it  lie  in  the 
mouth  of  the  partner  who  has  by  fraudulent  means  obtained 
possession  and  control  of  all  these  funds  to  refuse  to  do  equity 
to  his  other  partners  because  of  the  wrong  originally  done  or 
intended  to  the  soldier?  It  is  difficult  to  perceive  how  the  stat- 
ute enacted  for  the  benefit  of  the  soldier  is  to  be  rendered  any 
more  effective  by  leaving  all  this  in  the  hands  of  Brooks,  instead 
of  requiring  him  to  execute  justice  as  between  himself  and  his 
partners,  or  what  rule  of  public  morals  will  be  weakened  by  com- 
pelling him  to  do  so?  The  title  to  the  land  is  not  rendered  void 
by  the  statute.  It  interposes  no  obstacle  to  the  collection  of  the 
notes  and  mortgages.  The  transactions  which  were  illegal  have 
become  accomplished  facts  and  cannot  be  affected  by  any  action 
of  the  court  in  this  case,"  The  conclusion  of  the  court  in  the 
above-cited  case  is  not  expressed  in  definite  terms,  but,  taking 
into  consideration  the  facts  stated  as  the  premises  from  which 
to  draw  the  conclusion,  it  could  rest  upon  no  other  ground  than 
that  the  funds  derived  from  the  transactions,  which  were  illegal, 
had  been  realized  and  invested  in  other  property,  for  which  one 
of  the  partners  could  maintain  an  action  against  his  copartners 
without  resorting  to  the  terms  of  the  illegal  partnership.  Any 
other  view  of  the  case  would  place  it  in  direct  conflict  with  the 
decision  made  by  the  same  court  in  Bartle  v.  Nutt,  4  Pet.  185. 
We  do  not  think  that  Martin  v.  Brooks,  2  Wall.  70,  sustains  the 
contention  of  the  defendant  in  error  in  this  case. 

In  the  case  of  De  Leon  v.  Trevino,  49  Tex.  88,  30  Am.  Kep. 
101,  the  plaintiff  sued  to  recover  of  the  defendant  upon  note* 
executed  by  the  latter,  to  which  the  defense  was  interposed  that 
the  notes  sued  upon  were  given  in  settlement  of  the  transactions 
of  the  partnership,  which  was  formed  for  an  illegal  purpoee. 
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Judge  Moore,  for  the  court,  delivered  an  opinion  in  which  the 
case  of  Martin  v.  Brooks,  2  Wall.  70,  was  carefully  reviewed,  and 
announced  the  conclusion  that  although  the  claim  for  which  the 
note  was  given  could  not  have  been  enforced  if  the  partnership 
was  illegal,  yet,  when  the  parties  made  a  settlement  of  the 
illegal  transactions  among  themselves  and  executed  notes,  the 
illegal  character  of  the  transaction  did  not  attach  to  the  notes 
and  the  defense  set  up  could  not  prevail. 

^®  The  answer  of  the  defendant  Wiggins,  as  amended  by  tha 
trial  amendment,  alleged  facts  which,  if  true,  would  constitute  al^ 
good  defense  to  the  plaintiff's  action  for  an  accounting  of  the 
affairs  of  the  partnership  between  the  plaintiff  and  the  defend- 
ant; the  district  court  erred  in  sustaining  the  demurrer  to  the 
answer,  and  the  court  of  civil  appeals  erred  in  affirming  that 
judgment.  It  is  therefore  ordered  that  the  judgments  of  the  dis- 
trict court  and  of  the  court  of  civil  appeals  be  reversed  and  this 
case  be  remanded  for  further  trial. 

Eeversed  and  remanded. 


PARTNERSHIP— ILLEGALITY— ACCOUNTING.— While  a  part- 
nership  cannot  be  formed  for  an  Illegal  purpose  or  one  contrary  to 
public  policy:  Jackson  v.  Brick  Assn.,  53  Ohio  St  303,  53  Am.  St 
Rep.  638;  yet  under  certain  circumstances  it  has  been  held,  even 
in  Texas,  that  when  an  illegal  partnership  enterprise  has  been  com- 
pleted, one  partner  cannot  refuse  to  account  to  the  other  for  the 
profits  on  the  ground  of  the  illegality  of  the  partnership  objects: 
Pfeuffer  v.  Maltby,  54  Tex.  454.  38  Am.  Rep.  631;  Crescent  Ins.  Co. 
T.  Bear,  23  Fla.  50,  11  Am.  St  Rep.  331. 

CONTRACTS— II-LE  GAL.— Courts  of  Justice  will  not  enforce  the 
execution  of  an  Illegal  contract,  nor  aid  in  the  division  of  the  profits 
of  an  Illegal  transaction  between  associates:  Goodrich  v.  Tenney, 
144  111.  422.  86  Am.  St.  Rep.  4.^9;  Gist  T.  Western  Union  TeL  Co., 
45  S.  O.  344,  65  Am.  St  Rep.  763. 
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MASTER  AND  SERVANT- ACTS  BEYOND  SCOPE  OF  EM- 
PLOYMENT.— If  a  railroad  company  intrusts  the  care  of  its  hand- 
car to  its  section  foreman,  It  does  not  thereby  become  liable  for  an 
injury  to  a  person  at  a  public  crossing,  caused  by  collision  with  such 
handcar  through  the  negligence  of  such  foreman  while  operating  the 
car  upon  his  private  business,  not  in  the  line  of  the  operation  of 
the  railroad,  nor  in  the  performance  of  a  duty  to  the  company,  and 
In  violation  of  Its  orders. 
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F.  J.  Maier,  for  the  appellant. 
S.  R.  Fisher,  for  the  appellee. 

*»®  DENMAN,  A.  J.  The  court  of  civil  appeals  hav*  certi- 
fied to  this  court  statement  and  questions  as  foUows: 

"This  is  an  action  by  the  appellant,  John  Branch,  against 
the  railway  company  to  recover  damages  on  account  of  injuries 
sustained  by  his  wife  in  a  collision  with  a  handcar,  operated 
upon  appellant's  road  at  a  public  crossing  in  the  town  of  New 
Braunfels,  Comal  county,  Texas. 

"It  is  averred  that  the  railway  company  intrusted  the  use  and 
possession  of  the  handcar  to  a  foreman  who  was  careless  and 
untrustworthy,  which  fact  was  known  to  the  defendant,  and  that 
it  was  a  part  of  the  duty  of  the  foreman  to  carefully  keep  con- 
trol and  possession  of  said  handcar,  and  that  he  negligently  per- 
mitted the  same  to  go  upon  the  track  in  the  night-time,  and 
that  he  carelessly  and  negligently,  in  the  operation  of  said  hand- 
car, caused  it  to  collide  with  the  plaintiff's  buggy  in  which  he 
and  his  wife  were  crossing  the  track  at  a  public  crossing. 

"The  facts  in  the  record  show  that  the  handcar  in  question 
was  intrusted  to  the  possession,  care,  and  use  of  one  John  Ma- 
loney,  who  used  ^*  the  handcar  for  the  benefit  of  the  company. 
He  at  the  time  was  the  foreman  of  a  telegraph  repair  gang  for 
the  defendant  company. 

"At  the  time  of  the  accident,  which  occurred  at  night  at  a 
public  street  crossing  of  the  railway  in  the  town  of  New  Braun- 
fels, Maloney  was  propelling  and  operating  the  handcar  on  the 
railway  track  under  circumstances  from  which  a  jury  might  infer 
negligence  upon  his  part  in  running  down  the  buggy  in  which 
the  plaintiff  and  his  wife  were  crossing  the  track;  and  under 
circumstances  under  which  a  jury  might  also  infer  that  the  plain- 
tiff and  his  wife  were  not  guilty  of  contributory  negligence. 

"The  weight  of  the  evidence  tends  to  show  that  at  the  time 
of  the  accident,  when  Maloney  was  so  using  the  handcar,  he 
was  doing  so  contrary  to  the  instruction  of  the  railway  company, 
and  for  his  own  private  use  and  benefit,  not  at  the  time  being 
engaged  in  the  performance  of  any  duty  imposed  upon  him  by 
the  company. 

"There  are  also  facts  in  the  record  which  have  a  tendency  to 
show  that  Maloney  was  a  negligent  and  untrustworthy  servant, 
and  that  the  railway  company  had  knowledge  of  this  fact,  or 
could  have  obtained  knowledge  by  the  exercise  of  reasonable 
diligence,  and  retained  Maloney  in  its  employ. 
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"The  court  below,  in  the  trial  of  the  case,  instructed  the  jury 
to  return  a  verdict  in  favor  of  the  defendant.  This  case  has 
once  been  before  this  court,  in  which  the  trial  court  also  in- 
structed a  verdict  for  the  defendant,  which,  upon  appeal,  was 
reversed. 

"In  view  of  this  fact  and  the  importance  of  the  questions  raised 
in  the  case,  we  certify  the  questions  propounded  to  the  supreme 
court,  and,  in  this  connection,  we  desire  to  state  that,  owing  to 
the  fact  that  the  supreme  court  has  previously  dismissed  certifi- 
cates, because  questions  involving  the  entire  case  were  certified 
to  that  court,  we  take  occasion  to  say  that  there  is  one  important 
question  reserved  by  this  court  which  we  do  not  certify  and  upon 
which  we  have  concluded  the  court  below  erred,  and  for  which 
reason  we  have  concluded  to  reverse  the  judgment  of  the  court 
below. 

''With  this  preliminary  statement,  we  certify  that  the  above 
styled  and  numbered  cause  is  now  pending  in  the  court  of  civil 
appeals  for  the  third  supreme  judicial  district,  and  that  there 
arises  from  the  record  the  following  questions,  which  we  certify 
to  the  supreme  court  of  the  state  of  Texas  for  answer: 

"Question  1.  In  view  of  a  rule  of  public  policy,  if  there  is  any 
applicable,  or  in  view  of  the  duty  that  a  railway  company  owes  to 
the  public  in  exercising  caution  in  operating  its  cars  over  and 
across  public  crossings,  are  such  companies  relieved  from  respon- 
sibility for  the  negligent  conduct  of  its  servants  in  the  operation 
of  its  cars,  which  may  result  in  injury  to  one  who  is  without  fault 
in  crossing  a  railway  track  at  a  public  crossing,  at  a  time  when 
the  servant  has  the  control  and  management  of  the  car  and  is 
in  possession  thereof  by  the  consent  of  the  company,  but  at  the 
time  of  the  accident  the  servant  is  using  and  propelling  the  car 
on  the  railway  track  for  his  own  private  use  and  benefit  and 
was  not  at  the  ^*^  time  performing  a  service  for  his  master, 
and  so  used  the  car  against  the  instructions  of  the  master? 

"Question  2.  When  a  car  is  intrusted  to  the  management 
and  control  of  a  servant  of  the  company,  who  is  required  to  use 
the  car  on  the  tracks  when  performing  his  duty  to  the  company, 
the  use  of  which  may  be  attended  with  danger  at  public  cross- 
ings, and  the  servant  operates  the  car  on  the  track  in  his  own 
private  use  and  benefit  and  against  the  instructions  of  his  master, 
is  not  this  conduct,  in  part,  the  operation  of  the  road,  for  which 
the  master  would  be  responsible  if  the  servant  was  guilty  of 
negligence  to  the  injury  of  one  at  a  public  crossing? 
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"Question  3.  Does  the  fact  that  the  car  was  in  the  posses- 
sion of  the  servant  who  was  charged  as  a  part  of  his  duty  with 
the  management  and  control  of  the  same  make  the  company 
responsible  for  the  Tiesrli«:ence  of  the  servant  in  operating  the 
ear  upon  the  track  at  a  time  when  the  servant  was  not  perform- 
ing some  duty  for  the  master?" 

We  understand  the  first  question,  when  read  in  the  light  of  the 
preceding  statement,  to  be  in  effect:  the  car  being  intrusted  to 
Maloney  by  the  company,  to  be  kept  and  used  by  him  in  the 
performance  of  his  duties  as  foreman  of  the  telegraph  repair 
gang,  and  he  having  on  one  occasion  in  question,  contrary  to 
the  instructions  of  the  company,  taken  the  car  out  on  the  road, 
not  in  the  performance  of  any  of  such  duties  but  upon  a  private 
errand  of  his  own,  and  negligently  injured  plaintiff's  wife,  is 
the  company  liable?  Since  the  question  assumes  that  Maloney 
was  not  at  the  time  using  the  car  in  the  discharge  of  his  duties 
to  the  company,  and  did  not  have  its  consent  to  operate  it  on 
the  track,  it  would  seem  that,  upon  principle  and  authority,  the 
nonliability  of  the  company  is  so  well  settled  that  it  would  serve 
no  useful  purpose  to  attempt  to  restate  the  principles  upon  which 
the  decisions  in  similar  cases  have  been  based,  and,  therefore, 
in  answering  the  first  question  in  the  negative,  we  content  our- 
selves with  referring  to  some  of  them:  International  etc.  Ey.  Co. 
V.  Cooper,  88  Tex.  607;  Gulf  etc.  Ey.  Co.  v.  Dawkins,  77  Tex. 
229;  Stephenson  v.  Southern  Pac.  Co.,  93  Cal.  659,  27  Am.  St. 
Rep.  223;  Cousins  v.  Hannibal  etc.  Ey.  Co.,  66  Mo.  572;  Eobinson 
V.  McNeill,  18  Wash.  163. 

We  are  of  opinion  that  the  second  question  must  be  answered 
in  the  negative.  While  the  law  imposes  upon  a  railroad  company 
the  duty  of  operating  its  road,  and  requires  it  to  exercise  a  cer- 
tain degree  of  care  in  such  operation  to  prevent  injuring  persons 
at  public  crossings,  it  does  not  estop  it  from  showing  that  a  par- 
ticular act,  not  done  in  its  service  or  by  its  consent,  was  not  in 
fact  a  part  of  its  operation  of  the  road.  Whether  such  act  be 
done  by  one  who,  in  other  matters,  is  the  'servant  of  the  com- 
pany or  by  a  mere  stranger  is  wholly  immaterial.  Whether  the 
company  is  permitted  by  law  to  authorize  the  operation  of  its 
road  in  whole  or  in  part  by  another,  and,  if  not,  whether  it 
would  not  be  estopped  upon  principles  of  public  policy  from 
denjdng  that  the  running  of  the  car  by  Maloney  upon  the  occa- 
sion in  question  was  a  part  of  its  operation  of  the  road,  in  casa 
the  pleadings  and  evidence  show,  as  contended  by  appellant, 
that  Maloney  was  accustomed  to  run  the  car  over  the  track  upon 
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private  errands,  and  that  the  company  knew,  or  by  the  use  of 
reasonable  ^®®  diligence  could  have  known  thereof,  are  ques- 
tions upon  which  we  express  no  opinion,  as  they  are  not  included 
in  those  certified.  For  the  same  reason  we  express  no  opiniou 
as  to  the  effect  upon  defendant's  liability  of  the  fact  of  Maloney'3 
untrustworthiness. 

We  are  of  opinion  that  the  third  question  must  be  answered 
in  the  negative.  The  rule  laid  down  in  Railway  Co.  v.  Shields, 
47  Ohio  St.  389,  21  Am.  St.  Eep.  840,  so  much  relied  upon  in 
argument,  to  the  effect  that  the  law  imposes  upon  the  master 
the  duty  of  "consummate  care"  in  the  custody  of  things  which 
are  dangerous  within  themselves,  such  as  torpedoes,  and  that 
such  duty  cannot  be  shifted  to  another,  was  not  intended  by 
that  court,  as  appears  from  the  face  of  its  opinion,  to  have  any 
application  to  such  a  machine  as  a  handcar,  which  is  only  danger- 
ous by  reason  of  improper  use.  By  reference  to  the  brief  of 
counsel  for  defendant  in  error  in  International  etc.  Ry.  Co.  v. 
Cooper,  88  Tex.  608,  it  will  be  seen  that  it  was  there  urged 
that  the  fact  that  the  company  had  intrusted  the  engine  to  its 
servant  made  it  responsible,  though  the  latter*8  act  erf  scalding 
plaintiff  was  not  done  in  the  performance  of  his  duties,  and  that 
said  Ohio  case  was  relied  upon  as  authority.  "We  were  then 
of  the  same  opinion  as  above  expressed  in  reference  to  that  case. 


BfASTER  AND  SERVANT— ACTS  BEYOND  SCOPE  OP  EM- 
PLOYMENT. — The  negligence  of  a  servant  where  not  acting  within 
the  scope  of  his  employment  Is  not  attributable  to  his  master:  Hig- 
glns  V.  Western  Union  Tel.  Co.,  156  N.  Y.  75.  66  Am.  St  Rep.  537; 
Brown  v.  .Tarvls  Engineering  Co.,  166  Mass.  75,  55  Am.  St.  Rep.  882. 
In  determining  whether  a  particular  act  is  done  In  the  course  of 
a  servant's  employment,  \t  Is  proper  first  to  Inquire  whether  the 
•ervant  was  at  that  time  engaged  In  serving  his  master.  If  not,  the 
master  Is  not  responsible,  even  though  the  Injuries  complained  of 
would  not  have  been  committed  without  the  facilities  afforded  by 
the  servant's  relations  to  his  master:  Monographic  note  to  QoodiM 
T.  Memphis  etc.  B.  B.  Co.,  64  Am.  8t  Hep.  82. 
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ASSIGNMENT  OF  PART  OF  CLAIM— SEPARATE  SUITS, 
A  claim  may  be  assigned  in  parts  to  different  persons,  each  of 
whom  acquires  a  riglit  to  so  much  of  the  common  fund,  and  ia 
entitled  to  maintain  an  action  thereon  against  the  debtor.  In 
bringing  suit,  the  assignees  should  unite  or  be  made  parties,  and 
not  bring  separate  suits;  but,  if  separate  suits  are  brought  and  then 
consolidated,  the  debtor  can  complain  only  as  to  the  costs  prior  to  the 
consolidation. 

CHATTEL  MORTGAGES  —  DESCRIPTION— SELECTION 
BY  MORTGAGEE.— A  chattel  mortgage  on  a  specified  number  of 
cows  and  their  calves,  out  of  a  designated  herd  containing  a  larger 
number,  with  power  to  the  mortgagee  to  sell  on  default,  gives  him. 
the  right  to  select  such  cows  and  calves  from  the  herd,  provided 
the  selection  is  made  while  the  calves  are  following  the  cows,  but 
If  the  selection  is  not  made  until  the  calves  have  ceased  to  follow 
their  dams,  all  right  of  selection  as  to  the  calves  is  lost 

CHATTEL  MORTGAGES— REGISTRATION  AS  NOTICE.— 
A  recorded  chattel  mortgage,  with  power  ln_  the  mortgagee  to  sell 
on  default  is  notice  of  the  rights  of  the  mortgagee  to  a  purchaser 
from  the  mortgagor, 

APPELLATE  PRACTICE— REVERSAL  OP  JUDGMENT. — 
A  judgment  cannot  be  reversed  on  appeal  if,  upon  the  whole  case. 
It  is  right  though  an  erroneous  reason  may  be  given  for  entering  it 

ASSIGNMENT  OF  PARTS  OF  CLAIM— SEPARATE  AC- 
TIONS—SEQUESTRATION.— If  separate  actions  are  brought  by 
the  respective  assignees  of  a  debt  or  claim  and  afterward  consoli- 
dated, this  is  merely  an  irregularity,  and  does  not  render  void  writs 
of  sequestration  issued  in  such  actions  prior  to  the  consolidation. 

Cobb  &  Avery,  for  the  appellants. 

Craddock  &  Ix)oney,  for  the  appellees. 

«3»  BROWN,  A.  J.  I.  Popper  &  Brother  filed  suit  in  the 
district  court  of  Hunt  county  on  June  29,  1893,  against  J.  H. 
and  M.  E.  Cooke,  W.  W.  Avery,  and  John  M.  Avery,  to  recover 
$775  of  a  note  made  by  J.  H.  and  M.  E.  Cooke  to  T.  H.  King, 
dated  on  May  26,  1891,  due  on  the  1st  of  November,  1891,  and 
interest  thereon;  and  R.  R.  Neyland  &  Co.,  consisting  of  R.  R. 
Neyland,  filed  suit  in  the  same  court  on  the  same  day  against 
the  said  parties  to  recover  of  the  said  M.  E.  Cooke  and  J.  H. 
Cooke  the  balance  of  the  same  note,  and  in  each  case  the  plaintifif 
sought  to  foreclose  a  mortgage  upon  property  hereinafter  de- 
scribed, which  was  alleged  to  be  in  the  possession  of  W.  W.  and 
J.  M.  Avery.  The  two  suits  were  consolidated,  and  the  case 
tried  before  the  judge  without  a  jury,  who  rendered  judgment 
in  favor  o{  the  plaintiffs  each  for  his  proportion  of  the  note 
and  interest  against  J.  H.  and  M.  E.  Cooke,  and  against  J.  M. 
Am.  8r  Bxr.,  Vol  LXXl-M 


850  Avery  v.  Popper.  [Texas, 

Avery  and  his  sureties  on  a  replevy  bond  for  the  value  of  fifty 
cows,  one  bay  mare  colt,  one  bay  horse  colt,  and  one  black  mule 
colt.  Upon  appeal,  the  judgment  was  reformed  and  rendered 
in  favor  of  the  plaintiff  for  the  amount  adjudged  by  the  court 
below  and  for  the  further  sum  of  $534. 

"We  copy  the  conclusions  of  fact  of  the  court  of  civil  appeals 
as  follows:  "On  May  26,  1891,  J.  H.  Cooke  and  his  wife,  M.  E. 
Cooke,  executed  and  delivered  to  T.  H.  King  their  joint  and 
several  promissory  notes  for  $1,940,  payable  on  the  first  day  of 
November  thereafter,  with  interest  from  January  1,  1891,  at 
the  rate  of  twelve  per  cent  per  annum.  The  note  provided  for 
ten  per  cent  attorney's  fee,  if  placed  in  the  hands  of  an  attorney 
for  collection.  On  the  tenth  day  of  April,  1892,  the  payee,  T. 
H.  King,  transferred,  without  recourse,  to  I.  Popper  &  Brother 
an  interest  of  $775  in  said  note,  with  interest  thereon  at  the 
rate  expressed  in  the  note  from  its  date.  At  the  same  time, 
said  payee  transferred,  without  recourse,  the  balance  of  said 
note,  principal  and  interest,  to  R.  R.  Neyland,  under  the  firm 
name  of  R.  R.  Neyland  &  Co.  To  secure  the  payment  of  said 
note,  the  makers  thereof,  on  May  26,  1891,  executed  and  deliv- 
ered to  T.  H.  King  their  chattel  mortgage,  whereby  they  con- 
veyed to  him,  among  other  property,  fifty  cows,  with  their  spring 
calves  (spring  of  1891),  cows  branded  *COOK'  on  the  left  side, 
and  *AK'  on  left  hip,  the  calves  at  the  time  not  branded;  also 
one  bay  mare  colt,  one  bay  horse  colt,  and  one  black  mule  colt. 
This  instrument  was  filed  and  duly  registered  as  a  chattel  mort- 
gage in  the  chattel  mortgage  register  of  Hunt  county,  Texas, 
in  which  the  mortgagors  resided  and  the  property  was  situated, 
on  May  30,  1891.  On  June  14,  1893,  the  United  States  mar- 
shal, by  virtue  of  an  execution  issued  on  June  9,  1893,  out  of 
the  United  States  circuit  court  of  Dallas,  on  a  judgment  therein 
rendered  in  favor  of  W.  W.  Avery  and  against  J.  M.  Cooke  and 
sureties  on  his  sequestration  bond,  but  not  against  his  wife,  said 
sureties  being  0.  Hail  and  William  Hodges  and  J.  M.  Johnston, 
levied  upon  the  property  above  described.  The  levy  was  made 
in  Hunt  county  by  direction  of  J.  M.  Avery,  the  attorney  of 
W.  W.  Avery.  All  of  said  property  was,  on  June  28,  1893,  by 
virtue  of  said  execution,  sold  by  the  United  States  marshal  in 
Hunt  county,  Texas,  at  public  outcry,  and  was  bid  in  by  J.  M. 
Avery  in  the  ^^^  name  of  W.  W.  Avery,  the  amount  of  the  bid 
being  credited  upon  the  execution,  and  all  of  the  property  was 
then  delivered  by  the  marshal  to  J.  M.  Avery,  the*  attorney  of 
W.  W.  Avery.    On  June  29,  1893,  I.  Popper  &  Brother  and 
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B.  B.  Neylar  ■^  &  Co.  filed  separate  suits  against  J.  H.  and  M.  E. 
Cooke  and  W.  W.  and  J.  M.  Avery  to  recover  of  the  makers  of 
the  note  above  described  the  amounts  respectively  due  them  by 
reason  of  the  transfer  of  said  note  by  the  payee,  and  to  foreclose 
the  mortgage  given  to  secure  the  note  upon  the  property  above 
described.  The  property  was  seized,  while  in  possession  of  J.  M. 
Avery,  by  virtue  of  writs  of  sequestration  issued  in  these  suits. 
After  such  seizure  J.  M.  Avery  replevied  and  resumed  posses- 
sion of  the  property,  Charles  C.  Cobb  and  H,  I.  Phillips  being 
the  sureties  on  his  replevy  bond.  After  J.  M,  Avery  replevied 
the  property,  he  drove  it  out  of  Hunt  county,  Texas,  and  within 
a  short  time  thereafter  sold  and  disposed  of  all  of  it.  He  had 
none  of  said  property  on  hand  when  this  suit  was  tried  in  the 
court  below,  and  would  have  been  wholly  unable  to  produce  said 
property,  or  any  part  thereof,  in  satisfaction  or  partial  satisfac- 
tion of  the  judgment  rendered  in  said  court.  At  the  time  the 
mortgage  was  executed  to  secure  the  note  there  were  many  more 
animals  of  the  same  description  mingled  with  those  upon  which 
the  mortgage  was  given,  but  the  evidence  is  sufficient  to  show 
that,  just  prior  to  the  execution  of  the  mortgage,  the  animals 
embraced  in  it  were  pointed  out  to  Mr.  Neyland,  who  repre- 
sented King  in  taking  the  mortgage  security  and  drafting  the 
mortgage.  But  the  animals  covered  by  the  mortgage  were  not 
separated  from  the  others  of  the  same  description  with  which 
they  were  mingled,  nor  was  there  such  separation  when  the  exe- 
cution in  favor  of  Neyland  (Avery)  was  levied  upon  the  prop- 
erty in  controversy.  The  evidence  is  reasonably  sufficient  to 
show  that  the  fifty  head  of  cows  described  in  the  mortgage,  as 
well  as  all  others  of  like  description  mingled  with  them,  were 
the  separate  property  of  Mrs.  M.  E.  Cooke  at  the  time  the  mort- 
gage was  executed,  and  continued  to  be  her  separate  property 
until  disposed  of  by  Mr.  Avery.  The  fifty  calves  were  calved 
during  the  marriage  of  J.  H.  Cooke  and  wife,  after  the  cows 
became  the  separate  property  of  Mrs.  M.  E.  Cooke,  and  were, 
therefore,  when  the  mortgage  was  given,  and  the  execution  in 
favor  of  Avery  levied,  community  property  of  J.  H.  and  M.  E. 
Cooke.  The  horses  and  mules  involved  in  this  suit  were  the  oflP- 
spring  of  the  separate  property  of  M.  E.  Cooke  during  her  mar- 
riage with  J.  H.  Cooke,  and  were  likewise  the  community  prop- 
erty of  J.  H.  Cooke  and  wife  at  the  time  the  mortgage  was  given 
and  the  writ  of  execution  in  favor  of  Avery  levied  upon  same. 
From  the  view  we  take  of  the  case,  which  will  be  shown  in  our 
conclusions  of  law,  we  do  not  deem  it  necessary  to  pass  upon  the 
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question  as  to  whether  or  not  the  deed  of  trust  made  on  the 
fifteenth  day  of  November,  1889,  by  J.  H.  Cooke  to  J.  E.  Steger, 
through  which  Mrs.  M,  E.  Cooke  claims  the  property  mortgaged 
to  secure  the  debt  sued  on,  was  fraudulent;  but,  if  we  deemed 
the  question  essential  to  a  proper  disposition  of  this  case,  we 
should  find  that  the  testimony  is  reasonably  sufficient  to  show 
that  such  deed  of  trust  was  made  by  J,  H.  Cooke,  for  the 
^*^  purpose  of  securing  his  creditors,  among  whom  was  his  wife, 
M.  E.  Cooke,  and  that  the  value  of  the  property  did  not  ex- 
ceed the  indebtedness  it  was  transferred  to  secure.  The  finding 
of  the  trial  court,  which  is  sustained  by  the  evidence,  as  to  the 
value  of  the  property  in  controversy,  is  as  follows:  'Cows,  $13 
per  head;  horses,  $50  per  head;  mules,  $75  per  head;  seventeen 
two  year  old  past  steers,  $12  per  head;  and  thirty-three  two  year 
old  past  heifers,  $10  per  head* — aggregating  $1,384.  Excluding 
the  property  sequestrated  upon  which  the  mortgage  is  sought 
to  be  foreclosed,  the  remainder  of  the  property  covered  by  the 
King  mortgage  was  in  June  or  July,  1893,  worth  $700.  Since 
that  time  some  of  the  stock  not  sequestrated  have  died  and  some 
gtrayed,  so  that  those  left  on  hand  when  the  suit  was  tried  in 
the  court  below  did  not  exceed  in  value  the  sum  of  $200.  When 
the  suits  which  were  consolidated  were  instituted,  the  appellant 
J.  M.  Avery  resided  in  Dallas  county,  and  has  resided  in  that 
county  continuously  ever  since  that  time.  The  evidence  is  in- 
gufficient  to  show  the  mortgage  given  to  secure  the  note  sued 
on  was  fraudulent  or  that  the  property  exceeded  in  value  the 
debt  it  was  mortgaged  to  secure." 

The  judgment  of  the  district  court  quashing  the  writs  of  se- 
questration issued  in  the  separate  suits  originally  instituted  by 
the  plaintiffs  in  this  case  was  not  reversed  by  the  court  of  civil 
appeals,  and  no  complaint  is  made  in  this  court  by  the  defend- 
ants in  error  of  that  action  of  the  district  court.  In  considering 
all  questions  growing  out  of  the  quashing  of  those  writs,  that 
order  will  be  treated  as  correctly  rendered  and  the  writs  properly 
quashed. 

When  the  district  court  quashed  the  writs  of  sequestration  in 
the  original  cases,  the  replevy  bonds  given  by  J.  M.  Avery  and 
his  sureties,  Cobb  and  Phillips,  fell  with  the  writs  upon  which 
they  were  based,  and  the  district  court  erred  in  entering  judg- 
ment against  Avery  and  his  sureties  on  the  replevy  bonds:  Mit- 
chell V.  Bloom,  91  Tex.  634. 

At  common  law  a  part  of  a  debt  could  not  be  assigned.  Such 
Msignment  was  void  and  passed  no  title  or  right  whatever  in  the 
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claim,  and  of  course,  no  action  could  be  maintained  by  the  aa- 
eignee  of  a  portion  of  a  claim.  But  in  equity  such  assignmentt 
are  sustained,  and  it  is  now  the  established  doctrine  in  this 
Etate  that  a  claim  may  be  assigned  in  parts  to  different  persons, 
each  of  whom  acquires  a  right  to  so  much  of  the  common  fund 
and  is  entitled  to  maintain  an  action  thereon  against  the  debtor: 
Harris  County  v.  Campbell,  68  Tex.  22,  2  Am.  St.  Eep.  467; 
Clark  V.  Gillespie,  70  Tex.  513;  Johnson  v.  Amarillo  Improve- 
ment Co.,  88  Tex.  605.  The  proceedings  in  the  separate  suits 
instituted  by  Popper  &  Brother  and  Neyland  were  not  void  in 
iho'iT  beginning,  but  were  improperly  brought  because  they 
should  have  joined  in  one  action,  and  failing  to  do  so.  Popper  & 
Brother,  who  filed  the  first  suit,  should  have  made  Neyland  a 
defendant,  or  the  latter  might  have  intervened  in  that  suit.  The 
debtors,  J.  H.  and  M.  E.  Cooke,  could  have  forced  consolida- 
tion of  the  cases,  but  they  made  no  objection,  and  we  doubt  if 
Avery  had  a  right  to  complain.  However,  the  most  that  he  could 
claim  is,  that  he  should  not  be  charged  with  the  costs  ***  un- 
necessarily incurred  by  prosecuting  two  suits  instead  of  one, 
and  this  protection  he  has  received  by  the  judgment  of  the  court 
of  civil  appeals. 

It  is  claimed  that  the  mortgage  sought  to  be  foreclosed  in  this 
case  is  void:  1.  Because  it  was  an  attempt  to  mortgage  a  part 
of  a  larger  number  of  cows  without  separating  or  designating 
the  particular  cows;  and  2.  If  valid  as  between  the  parties,  it  is 
not  good  as  against  execution  creditors. 

The  marks  and  brands  designated  the  herd  of  the  mortgagors 
as  the  group  which  included  the  cows  and  calves  mortgaged,  but, 
being  a  part  of  a  larger  number  of  the  same  description  and 
not  having  been  separated  nor  identified,  no  lien  attached  to 
any  particular  animals  in  the  herd.  The  question  is.  Do  the 
terms  of  the  mortgage,  construed  in  the  light  of  the  attend- 
ing circumstances,  confer  upon  the  mortgagee  any  right  in  the 
herd  of  cattle?  When  the  mortgage  was  made,  the  mortgagors 
owned  in  Hunt  county  more  than  one  hundred  cows  with 
calves  following  them,  branded  and  marked  as  described  in  that 
instrument,  which  was  known  to  the  mortgagee.  King,  at  the 
time,  and  the  evidence  and  the  findings  of  fact  do  not  show  that 
the  mortgagors  had  any  similar  cattle  outside  of  that  herd.  J. 
H.  and  M.  E.  Cooke  executed  the  mortgage  for  the  purpose  of 
securing  the  payment  of  a  debt  owing  by  them  to  King,  and, 
in  order  to  accomplish  that  purpose,  empowered  King,  in  case 
of  default  in  the  payment  of  the  debt,  to  sell  the  cows  and  calves 
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at  the  courtlioiise  door  in  Greenville,  Hunt  county,  and  to  ap- 
ply the  proceeds  to  the  payment  of  their  indebtedness  to  him. 

In  the  light  of  these  facts,  the  mortgage  must  be  interpreted 
by  applying  to  it  the  following  rules  of  law:  1.  Its  terms  must 
be  construed  most  strongly  against  the  makers;  2.  Effect  must 
be  given  to  the  intent  of  the  parties;  3.  The  law  presumes  that 
the  mortgagors  intended  to  confer  some  benefit  upon  the  mort- 
gagee; 4.  Authority  will  be  implied  to  do  everything  necessary 
to  the  execution  of  an  express  power. 

As  we  have  seen,  no  right  attached  under  the  mortgage  to 
specific  animals,  nor  did  it  give  a  lien  upon  an  undivided  in- 
terest in  the  herd.  The  power  was  given  to  sell  certain  cows 
and  their  calves,  which  could  only  be  done  by  selecting  them 
from  the  herd,  and  it  being  necessary  to  the  execution  of  the 
express  authority  to  sell,  the  law  will  imply  the  authority  to 
take  the  fifty  cows  and  calves  from  the  larger  number:  Oxsheer 
V.  Watt,  91  Tex.  124,  66  Am.  St.  Eep.  863.  The  chattel  mort- 
gage was  valid  between  the  parties  to  it. 

Upon  default  in  payment.  King,  or  the  holders  of  the  note, 
had  the  right  to  select  from  J.  H.  and  M.  E.  Cooke's  stock  of 
cattle  and  sell  fifty  cows  and  calves  corresponding  to  the  de- 
scription in  the  mortgage.  If  the  right  had  been  exercised  while 
the  calves  of  the  spring  of  1891  were  following  their  mothers, 
the  selection  of  the  cow  would  have  identified  the  calf.  But, 
having  failed  to  exercise  the  right  until,  in  the  course  of  nature, 
the  dam  and  the  young  would  separate,  it  has  become  impos- 
sible ^'*^  to  identify  the  calves,  and  all  claim  upon  them  had 
failed  before  Avery  converted  the  stock. 

The  owner  of  property  has  the  right  to  dispose  of  it  as  he  may 
choose  or  to  grant  to  another  any  right  in  it  which  is  not  in- 
consistent with  his  obligation  to  creditors,  nor  in  violation  of 
any  law,  and  one  who  purchases  property  that  has  been  so  dis- 
posed of  or  encumbered,  with  notice  of  the  right  conferred,  will 
take  it  subject  to  the  burden  fixed  upon  it:  Kuhn  v.  Common 
Council,  70  Mich.  535. 

If  the  instrument  in  question  had,  in  express  terms,  author- 
ized T.  H.  King  to  select  the  fifty  cows  and  calves  from  the  herd 
belonging  to  Cooke  and  wife,  we  presume  that  no  one  would 
have  questioned  its  validity  as  between  the  parties  nor  as  to  any 
person  whose  rights  were  subsequently  acquired  with  notice,  nor 
would  there  have  been  a  doubt  that  it  was  a  chattel  mortgage. 
We  think  that  any  person  who  might  read  it,  knowing  of  the 
herd  of  one  hundred  cows  in  the  same  mark  and  brand,  the 
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property  of  the  mortgagors,  must  know  that  the  instrument 
conferred  by  implication  the  right  to  select  from  the  herd  the 
fifty  cows.  The  implication  of  authority  gives  to  the  instru- 
ment the  same  legal  effect  as  if  it  were  expressed.  It  was  "in- 
tended to  operate  as  a  lien  upon  the  property  named,"  and  is 
within  the  tenns  of  article  3328  of  the  Revised  Statutes.  The 
record  of  it  constituted  constructive  notice  to  Avery. 

We  have  examined  the  authorities  cited  by  the  plaintiffs  in 
error  and  find  none  of  them  to  be  in  conflict  with  Oxsheer  t. 
Watt,  91  Tex.  124,  66  Am.  St.  Rep.  863,  cited  above.  The 
cases  cited  are  distinguishable  from  that  case  by  the  absence 
from  the  former  of  the  designation  of  a  particular  group  of  ar- 
ticles in  which  those  described  in  the  mortgage  were  included, 
and  the  want  of  either  express  or  implied  authority  to  make 
selection  of  the  thing  mortgaged  from  the  larger  number  of 
things  designated  by  its  terms  and  attendant  circumstances. 

We  have  carefully  examined  the  twenty-one  assignments  of 
error  contained  in  the  application  for  a  writ  of  error,  and  have 
discussed  those  that  we  deem  of  importance  sufficient  to  demand 
it.  We  do  not  feel  called  upon  to  enter  upon  the  discussion 
of  each  of  this  large  number  of  assignments,  but  will  dispose 
of  those  not  particularly  mentioned  by  saying  we  find  no  ma- 
terial error  in  the  acts  of  the  court  complained  of. 

By  means  of  the  replevy  bond,  Avery  got  possession  of  the 
property  and  converted  it  to  his  own  use.  He  was  liable  for  its 
value  and  the  judgment  against  hini  was  properly  entered. 

The  district  court  erred  in  rendering  judgment  against  C.  C. 
Cobb  and  H.  I.  Phillips  and  in  taxing  plaintiffs  below  with  the 
costs  of  both  original  suits  up  to  the  time  of  consolidation,  and 
the  court  of  civil  appeals  properly  reversed  the  judgment  as  to 
that  cost. 

The  court  of  civil  appeals  erred  in  affirming  the  judgment  of 
the  district  court  against  Cobb  and  Phillips;  also  in  reversing 
the  judgment  of  the  district  court  which  refused  judgment  for 
the  value  of  the  calves,  and  in  rendering  judgment  against  plain- 
tiffs in  error  for  their  value.  It  is  therefore  ordered  that  the 
judgments  of  the  district  court  and  of  »^  the  court  of  civil  ap- 
peals, as  between  Popper  &  Brother  and  R.  R.  Neyland  and  J. 
M.  Avery  be  reversed  and  set  aside,  and  this  court  render  the 
judgment  which  should  have  been  rendered  in  the  district  court, 
as  follows:  That  I.  Popper  and  E.  Popper,  composing  the  firm  of 
I.  Popper  &  Brother,  and  R.  R.  Neyland,  composing  the  firtn  of 
B.  B.  Neyland  &  Co.,  recover  of  J.  M.  Avery  the  sum  of  $850, 
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with  six  per  cent  interest  per  annum  from  November  23,  1897, 
with  all  costs  which  accrued  in  the  district  court  in  cause  No. 

3.406,  entitled  I.  Popper  &  Brother  v.  J.  H.  and  M.  E.  Cooke 
et  al.,  and  in  the  consolidated  case.  It  is  further  ordered  that 
€.  C.  Cobb  and  H.  I.  Phillips  go  hence  without  day;  that  plain- 
tiffs I.  Popper  &  Brother  and  E.  R  Neyland  pay  the  costs  which 
accrued  prior  to  consolidation  in  the  district  court  in  case  No. 

3.407,  styled  E.  E.  Neyland  &  Co.  v.  J.  H.  and  M.  E.  Cooke 
ct  al.,  and  all  costs  in  this  court  and  in  the  court  of  civil  ap- 
peals. The  sum  adjudged  against  J.  M.  Avery  will  be  divided 
between  I.  Popper  &  Brother  and  E.  E.  Neyland  in  the  pro- 
portion of  their  judgments  against  J.  H.*  Cooke  in  the  district 
court,  and  when  collected,  to  be  a  credit  upon  those  judgments. 

ON   MOTION   FOR    REHEAUINa. 

BEOWN,  A.  J.  We  devoted  much  time  to  the  examination 
of  the  questions  presented  in  the  motions  for  rehearing  in  this 
case  when  it  was  under  investigation,  and  we  have  again  care- 
fully examined  the  various  assignments  and  find  no  error  in  our 
former  opinion  upon  the  points  presented  in  the  motion  of  John 
M.  Avery,  and  it  is  therefore  overruled.  "We  do  not  feel  called 
upon  to  discuss  those  questions  further. 

In  our  former  opinion,  the  judgments  of  the  district  court, 
which  quashed  the  writs  of  sequestration  issued  in  the  original 
cuits,  were  treated  as  subsisting  and  correct  orders  because  they 
had  not  been  set  aside  by  the  action  of  the  court  of  civil  ap- 
peals. Upon  further  consideration  of  the  matter  as  presented 
in  the  motion  of  I.  Popper  &  Brother  and  B.  E.  Neyland,  we 
conclude  that  we  were  in  error  in  so  holding.  It  is  the  prac- 
tice of  this  court  not  to  reverse  a  judgment  of  the  district  court 
or  of  the  court  of  civil  appeals  if,  upon  the  whole  case  as  pre- 
sented, the  judgment  is  right,  although  an  erroneous  reason 
may  be  assigned  for  entering  it.  Applying  this  rule,  we  have 
examined  the  motions  made  to  quash  the  several  writs  of  se- 
questration and  conclude  that  the  district  court  erred  in  quash- 
ing them;  the  judgment  sustaining  the  motions  is  reversed. 
The  ground  upon  which  the  court  acted,  as  stated  by  the  defend- 
ant in  error,  which  is  not  denied  by  plaintiff,  was  that  the  suits 
instituted  by  each  of  the  appellants  separately  were  brought 
without  authority  of  law,  and  that  the  proceedings  under  them 
prior  to  the  consolidation  were  void.  "We  have  held  that  they 
were  not  void,  but  irregular,  from  which  the  conclusion  must 
be  reached  that  the  writs  of  sequestration  were  valid. 
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845  rpjjg  other  grounds  assigned  in  the  motion  of  I.  Popper  & 
Brother  and  B.  R.  Neyland  are  overraled. 

If  Popper  &  Brother  and  R.  R.  Neyland  had  joined  originally 
in  the  one  suit  each  one  would  have  prosecuted  it  for  the  amount 
of  money  due  to  such  party,  and  if  the  writs  of  sequestration 
had  been  sued  out  in  such  joint  suit  by  the  owners  of  the  note, 
they  must  have  been  separate  proceedings  by  each,  because  one 
of  the  parties  could  not  be  required  to  swear  to  the  debt  due 
to  the  other  nor  to  give  bond  for  damages  caused  by  the  prose- 
cution of  that  claim.  It  follows  that  the  costs  which  accrued 
from  suing  out  the  writs  of  sequestration  must  have  been  in- 
curred if  the  suit  had  been  brought  jointly  in  the  first  instance 
by  the  owners  of  the  note.  The  judgment  of  this  court  is  er- 
roneous in  charging  against  I.  Popper  &  Brother  and  R.  R. 
Neyland  the  costs  which  were  occasioned  by  suing  out  and  exe- 
cuting the  writ  of  sequestration  in  one  of  these  cases.  It  is 
therefore  ordered  that  the  judgment  heretofore  entered  in  this 
cause  be  set  aside,  and  that  judgment  be  now  entered  that  I. 
Popper  and  E.  Popper,  composing  the  firm  of  I.  Popper  ft 
Brother,  and  R.  R.  Neyland,  composing  the  firm  of  R.  R.  Ney- 
land &  Co.,  recover  of  J.  M.  Avery  and  the  sureties  on  his 
replevy  bond,  Charles  C.  Cobb  and  H.  I.  Phillips,  the  sum  of 
$850,  with  six  per  cent  interest  per  annum  from  November  23, 
1897,  with  all  costs  which  accrued  in  the  district  court  in  cause 
No.  3,406,  entitled  I.  Popper  &  Brother  v.  J.  H.  and  M.  E.  Cooke 
et  al.,  and  all  costs  which  accrued  in  the  consolidated  case;  also 
all  costs  which  were  occasioned  by  suing  out  and  executing  the 
writ  of  sequestration  in  case  No.  3,407,  styled  R.  R.  Neyland 
V.  J.  H.  and  M.  E.  Cooke  et  al.,  and  that  the  said  I.  Popper 
and  E.  Popper  and  R.  R.  Neyland  pay  all  other  costs  accruing 
in  No.  3,407  prior  to  the  consolidation  of  the  said  causes,  ex- 
cept cost  of  the  sequestration,  and  that  the  said  I.  Popper  and 
E.  Popper  and  R.  R.  Neyland  pay  all  costs  in  this  court  and 
in  the  court  of  civil  appeals.  The  sum  adjudged  against  J.  M. 
Avery  will  be  divided  between  I.  Popper  &  Brother  and  R.  R. 
Neyland  in  the  proportion  of  their  judgments  against  J.  H. 
Cooke  in  the  district  court,  and,  when  collected,  to  be  credited 
upon  those  judgments. 

ON    MOTION    FOB   BEHEARTNO. 

The  motion  of  J.  M.  Avery,  C.  C.  Cobb,  and  H.  I.  Phillips 
for  rehearing  is  overruled,  and  they  are  adjudged  to  pay  the 
cost  of  this  motion.    It  appearing  that  an  error  was  committed 
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by  this  court  in  its  last  judgment  in  adjudging  tHe  costs  of  the 
court  of  civil  appeals  against  I.  Popper  &  Brother  and  R.  R. 
Neyland,  it  is  ordered  that  said  judgment  be  so  reformed  that 
the  costs  of  the  court  of  civil  appeals  be  adjudged  against  J.  M. 
Avery,  C.  C.  Cobb,  and  H.  I.  Phillips. 
Reformed  and  rendered. 


ASSIGNMENT  OF  PART  OF  CLAIM— EFFECT  AT  LAW  AND 
IN  EQUITY. — A  part  of  an  entire  demand  cannot  be  assigned  at 
law  so  as  to  enable  the  assignee  to  bring  an  action  upon  it  without 
the  consent  of  tlie  debtor:  McDaniel  v.  Maxwell,  21  Or.  202,  28  Am. 
St.  Rep.  740,  and  extended  note.  Parts  of  a  single  demand  may  be 
assigned  to  different  parties  in  equity,  and  the  rights  of  all  the  par- 
ties settled  in  one  suit  brought  by  a  single  assignee^  In  such  suit, 
not  only  the  debtor  and  assignor,  but  all  assignees  or  claimants,  to 
any  part  of  the  fund  can  be  made  parties,  so  that  one  decree  may 
determine  the  duty  of  the  debtor  to  each  claimant,  and  his  rights 
and  interests  be  fully  protected  thereby:  McDaniel  v.  Maxwell,  21 
Or.  202,  28  Am.  St.  Rep.  740;  see  the  extended  note  to  Harris  County 
y.  Campbell,  2  Am.  St.  Rep.  472. 

CHATTEL  MORTGAGE  — DESCRIPTION  — SELECTION  OF 
PROPERTY.— If  it  is  necessary  for  a  mortgagee  of  fifty  mares, 
branded  *'F2,"  to  select  the  animals  from  a  herd  of  three  hundred 
mares  in  that  brand,  before  the  property  mortgaged  can  be  identi- 
fied. It  would  be  better  to  require  the  selection  to  be  made  before, 
or  at  the  time  of,  the  foreclosure  of  the  instrument,  but  neither  the 
mortgagor  nor  a  purchaser  with  notice  can  complain  of  a  decree 
foreclosing  upon  fifty  average  head  of  the  whole  number:  Oxsheer 
V.  Watt,  91  Tex.  124,  66  Am.  St.  Rep.  863,  and  note;  monographic 
note  to  Barrett  v.  Fisch,  14  Am.  St,  Rep.  240. 

CHATTEL  MORTGAGES- RECORDING  AS  NOTICE.— A  valid 
chattel  mortgage  properly  recorded,  though  overdue  and  unpaid,  is 
notice  to  the  world:  Brown  v.  James  H.  Campbell  Co.,  44  Kan.  237, 
21  Am.  St.  Rep.  274,  and  note. 

APPELLATE  PRACTICE— AFFIRMING  JUDGMENT.- A  judg- 
ment, if  correct,  will  be  affirmed,  although  It  was  rendered  upon 
grounds  that  were  insufficient:  Railway  Co.  v.  Wilson,  90  Tenn.  271, 
25  Am.  St.  Rep.  693;  Short  v.  Taylor,  137  Mo.  517,  59  Am.  St.  Rep. 
508.  The  only  question  on  appeal  is  whether  the  judgment  of  the 
lower  court  was  correct  or  not,  regardless  of  the  reasons  that  may 
have  been  given  for  that  judgment:  Estate  of  Grossman,  175  111. 
425,  67  Am.  St.  Rep.  210. 
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Galveston,  Harrisbubq  &  San  Antonio  Railway 
Company  v.  Zantzinger. 

[92  TSXA8,  365.] 

APPELLATE  PRACTICE— CERTIFIED  QUESTIONS.— If  » 
■tatute  authorizes  an  Inferior  court  to  refer  an  issue  in  law  to  the 
supreme  court  for  determination,  and  maizes  it  the  duty  of  the  lower 
court,  "to  certify  the  very  question  to  be  decided."  "the  very  ques- 
tion" referred  to  does  not  mean  an  abstract  question,  which  may 
determine  the  issue  as  presented  in  the  lower  court,  but  it  means 
the  issue  itself  as  there  presented  and  the  precise  question  ruled 
upon  as  shown  by  the  record. 

MASTER  AND  SERVANT— LIABILITY  FOB  WILLFUL  IN- 
JURY TO  TRESPASSER.- A  railroad  engineer,  who  Intentionally 
throws  steam  and  hot  water  upon  a  trespasser,  in  order  to  drive  him 
from  his  engine,  is  guilty  of  an  intentional  and  willful,  and  not  a 
merely  negligent,  wrong;  and  in  such  case  the  railroad  company  Is 
liable. 

NEGLIGENCE— WILLPUL^-CONTRIBUTORY.— If  the  neg- 
ligence  of  the  plaintiff  concurs  with  that  of  the  defendant,  and  con- 
tributes to  produce  the  damage  for  which  he  sues,  he  cannot  recover 
unless  the  act  of  the  defendant  is  willful,  and,  in  the  latter  event, 
the  injured  party  may  recover,  although  his  contributory  negligence 
caused  damage  not  intended  by  the  defendant. 

NEGLIGENCE— WILLFUL— CONTRIBUTORY.— If  a  rail- 
road engineer  throws  steam  and  hot  water  upon  a  trespasser,  with 
intent  to  drive  him  from  his  engine,  and  the  trespasser  is  guilty  of 
contributory  negligence  in  attempting  to  jump  from  the  engine  to  a 
car  attached  thereto,  and  thereby  adds  to  his  injury,  he  is  still  en- 
titled to  recover  all  damages  resulting  from  the  willfiil  assault  by 
the  engineer. 

NEGLIGENCE— WILLFUL— CONTRIBUTORY.— If  a  plain- 
tiff who  has  suffered  from  an  Intentional  and  willful  tort  has  pur- 
posely omitted  to  take  reasonable  steps  to  prevent  an  aggravation 
of  his  damages,  or  has  been  so  grossly  negligent  in  that  regard  a» 
to  be  deemed  guilty  of  a  willful  omission,  he  cannot  recover  for 
the  damages  which  might  have  been  prevented  by  proper  care,  but 
he  can  recover  his  full  damages  when  he  has  been  guilty  of  ordinary 
negligence  only. 

A.  L.  Jackson,  for  the  appellant. 

Baldwin  &  Meek,  0.  T.  Holt,  and  J.  H.  Davenport,  for  the 
appellees. 

■«^  GAINTi:S,  C.  J.  The  court  of  civil  appeals  for  the  first 
supreme  judicial  district  has  certified  for  our  decision  the  fol- 
lowing questions: 

"The  plaintiff,  Mrs.  E.  S.  Zantzinger,  who  is  joined  in  thi» 
action  hy  her  husband,  is  the  mother  of  Aimer  Campbell,  a 
minor,  and  the  suit  is  in  her  own  behalf,  as  well  as  in  behalf  of 
her  son,  to  recover  damages  for  personal  injuries  sustained  by 
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him,  as  it  is  claimed,  through  the  negligence  of  the  appellant, 
who  was  defendant  below. 

"The  evidence  adduced  at  the  trial  showed  that  defendant 
had  a  train  of  cars  attached  to  the  front  end  of  a  switch-engine, 
which  was  running  backward,  pulling  the  cars  after  it,  into  the 
city  of  Houston  from  a  neighboring  station.  The  switch-engine 
had  no  pilot  or  'cowcatcher'  in  front  of  it,  but  attached  at  each 
end  was  a  footboard  extending  across  the  track.  The  car  near- 
est the  engine  was  a  flat  car,  several  feet  intervening  between 
it  and  the  footboard.  While  the  train  was  slowly  moving,  Ai- 
mer Campbell,  without  permission  of  anyone  and  contrary  to 
the  rules  of  the  company,  entered  upon  the  footboard  for  the 
purpose  of  riding  into  Houston,  and  stood  upon  it  between  the 
engine  and  flat  car.  After  he  had  ridden  a  short  distance,  the 
cylinder  cock  of  the  engine  was  opened  by  the'  engineer  and 
hot  water  and  steam  were  thereby  thrown  upon  his  legs  and 
feet,  whereupon  he  sprang  from  the  footboard  toward  the  flat 
car,  intending  to  get  upon  the  latter,  but  missed  it  and  fell 
upon  the  track  and  was  run  over  and  injured.  There  is  evi- 
dence tending  to  show  that  the  cylinder  cock  was  opened  by  the 
engineer  for  the  purpose  of  throwing  the  steam  and  water  upon 
the  boy  in  order  to  make  him  get  off  the  engine,  but  the  evidence 
does  not  warrant  the  conclusion  that  the  engineer  intended 
inore  than  this,  or  that  he  intended  ^®®  to  injure  Campbell  in 
the  way  in  which  he  was  injured.  The  engineer  had  authority 
to  eject  persons  wrongfully  riding  upon  the  engine.  There  is 
also  evidence  tending  to  show  that  the  fright  and  pain  caused 
to  Campbell  by  the  steam  and  water  also  caused  him  to  lose  his 
presence  of  mind  and  to  make  the  leap  in  order  to  escape.  The 
steam  and  water  caused  pain  and  fright,  but  did  not  injure  the 
skin.  He  testified  that  he  was  facing  the  engineer  with  his  back 
to  the  flat  car,  and  that,  after  the  escape  of  steam  and  water 
commenced,  he  turned  and  made  the  leap,  calculating  to  reach 
the  flat  car  with  his  feet  but  not  his  hands;  that  after  he  fell 
between  the  cars  he  crawled  forty  or  flfty  feet  in  the  direction 
in  which  the  train  was  moving  in  order  to  avoid  the  brake  beam 
under  the  flat  car,  and  then  attempted  to  get  across  the  rail, 
and  was  caught.  There  is  also  evidence  tending  to  show  that 
the  engineer  saw  Campbell  fall  between  the  cars,  knew  his  dan- 
ger, and  could  have  stopped  the  train  in  time  to  have  avoided 
the  injury.  This  we  do  not  regard  as  affecting  the  questiona 
certified. 


Dec.  1898.]      Galveston  etc.  Ry.  Co.  v.  Zantzi:<geb.         861 

"The  evidence  is  uncontradicted  that,  in  getting  upon  the 
footboard,  Campbell  was  a  trespasser  and  was  guilty  of  negli- 
gence, and  the  court  below  so  instructed  the  jury.  He  was  nearly 
seventeen  years  of  age,  and  understood  the  dangers  and  risks  of 
the  situation. 

"The  charge  given  below  submitted  only  two  grounds  upon 
which  the  plaintiffs  could  recover,  and  carefully  restricted  the 
jury  to  them.  The  first  is  stated  in  the  charge  set  out  below, 
and  the  second  submits  the  question  of  whether  or  not  the  en- 
gineer, after  discovering  Campbell's  danger,  used  proper  care 
to  prevent  the  injury.  As  to  the  latter,  we  deem  it  unnecessary 
to  state  more.    The  charge  referred  to  is  as  follows: 

"  Ton  are  instructed  that  if  you  find  from  the  evidence  that, 
at  the  time  and  place  stated  in  plaintiff's  petition.  Aimer  Camp- 
bell got  upon  the  footboard  or  running-board  attached  to  the 
engine  then  being  operated  on  defendant's  line  of  railway  by 
its  agents  and  servants,  and  that  while  the  said  Aimer  Camp- 
bell was  standing  upon  said  footboard,  and  while  said  engine 
and  train  of  cars  were  in  motion,  the  defendant's  engineer  in 
charge  of  said  engine,  by  means  of  the  cylinder  cocks  attached 
to  said  engine,  caused  hot  water  or  steam  to  be  thrown  upon 
said  Aimer  Campbell's  person,  for  the  purpose  of  frightening 
or  scaring  him  off  the  engine,  and  that  the  opening  of  the 
cylinder  cocks  for  the  purpose  of  letting  out  the  hot  water  or 
steam  was  done  for  the  purpose  of  throwing  the  water  upon  the 
said  Aimer  Campbell,  and  not  in  the  operation  of  the  engine, 
and  you  further  find  that  to  eject  Aimer  Campbell  from  his 
position  on  the  footboard  of  the  engine  was  within  the  scope 
of  the  duty  of  said  engineer  in  operating  the  engine,  and  that 
he  had  implied  authority  to  do  so,  and  that  said  act  on  his  part 
of  throwing  the  water  or  steam  on  Aimer  Campbell  was  negli- 
gence, as  herein  defined;  and  if  you  further  find  that  the  hot 
water  or  steam  so  thrown  on  said  Aimer  Campbell  so  frightened 
him  or  caused  him  such  pain  that  in  order  to  escape  therefrom 
he  made  an  attempt  to  jump  upon  *®®  the  flat  car  in  front  of 
the  engine,  and  fell  upon  the  track  where  the  wheels  of  said  car 
passed  over  his  leg,  injuring  substantially  as  set  out  in  the  peti- 
tion; and  3rou  further  believe  that  the  said  act  of  the  engineer 
in  turning  the  hot  water  or  steam  upon  the  said  Aimer  Camp- 
bell was  negligence,  as  hereinafter  defined,  and  was  the  proxi- 
mate cause  of  the  said  accident,  you  will  find  for  the  plaintiffs.* 

"The  questions  certified  are  as  follows:  1.  Should  the  act  of 
the  engineer  in  throwing  out  the  steam  and  water  for  the  pur- 
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pose  of  ejecting  Campbell  from  the  engine  be  deemed  willful 
in  its  relation  to  the  result  which  actually  followed,  but  was  not 
intended,  so  that  the  negligence  of  Campbell  in  placing  him- 
self in  such  a  position,  without  which  he  would  not  have  re- 
ceived his  injury,  cannot  be  considered  contributory  negligence; 
or  should  such  act  of  the  engineer  be  regarded  as  only  a  negli- 
gent cause  of  such  injuries  with  which  the  negligence  of  Camp- 
bell may  be  considered  as  contributing  to  the  result?  2.  Should 
the  court,  in  applying  to  the  facts  of  this  case  as  above  stated 
the  rule  announced  in  Railway  v.  Neil,  87  Tex.  303,  have  as- 
sumed that  Campbell's  act  in  making  the  leap  described  was 
not  contributory  negligence,  and  that  he  was  excused  by  the 
act  of  the  engineer  and  other  facts  of  the  situation  from  the 
exercise  of  ordinary  prudence;  or  should  it  have  submitted  to 
the  jury  the  question  of  the  adequacy  of  such  facts  to  produce  a 
state  of  mind  in  which  ordinary  prudence  should  not  be  expected 
of  him,  and  the  further  question  whether  or  not  such  state  of 
mind  was  produced?" 

The  statute  which  authorizes  a  court  of  civil  appeals  to  refer 
an  issue  in  law  to  this  court  for  determination  makes  it  the  duty 
of  the  chief  justice  of  that  court  "to  certify  the  very  question  to 
be  decided":  Rev.  Stats.,  art.  1043.  By  "the  very  question"  we 
do  not  understand  is  meant  an  abstract  question  which  may  de- 
termine the  issue  as  presented  in  that  court,  but  the  issue  itself 
as  there  presented.  For  example,  if  it  be  the  correctness  of  the 
ruling  of  the  court  in  sustaining  or  overruling  an  exception  to 
a  pleading,  the  substance,  at  least,  of  the  pleading  and  of  the 
exception  ought  to  be  set  out  in  the  statement,  and  not  merely 
an  abstract  question  submitted,  which  may,  in  the  opinion  of 
that  court,  determine  the  point.  Such,  as  we  think,  is  the 
rule  also  as  to  the  giving  or  refusal  of  instructions,  the  admis- 
sion or  exclusion  of  evidence,  and,  in  general,  to  all  the  issues 
of  law  which  may  be  presented  upon  the  appeal.  It  is  the  pre- 
cise question  ruled  upon  in  the  trial  court  as  shown  by  the 
record  in  the  court  of  civil  appeals  which  that  court  is  author- 
ized to  certify,  and  which  we  have  jurisdiction  to  determine. 

In  the  certificate  before  us,  a  portion  of  the  charge  of  the 
court  is  set  forth,  and  the  questions  certified  seem  to  bear  upon 
the  correctness  of  the  instruction  quoted.  It  resolves  itself,  as 
it  seems  to  us,  into  a  question  whether  or  not  the  charge  be 
correct  in  the  particulars  indicated  ^"^^  by  the  inquiry.  We 
infer  from  the  statement  accompanying  the  questions  that  the 
action  of  the  minor  son  to  recover  damages  for  his  injuries  and 
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that  of  his  mother  to  recover  for  the  loss  resulting  to  her  from 
the  same  cause  were  prosecuted  together  in  one  proceeding  with- 
out objection.  We  have  had  some  doubt  whether  we  ought  to 
answer  the  second  question;  and  we  are  now  of  opinion  that,  if 
we  had  the  case  of  the  son  only,  that  question  would  be  ab- 
stract and  should  not  be  determined.  So  far  as  he  is  concerned, 
upon  the  hypothesis  stated  in  the  instruction,  he  was  entitled  to 
recover  at  least  for  the  assault  made  upon  him,  without  refer- 
ence to  the  injuries  which  subsequently  resulted,  and  therefore 
as  to  him  the  charge  was  correct.  The  jury  were  not  told  that 
he  had  a  right  to  recover  for  the  injury  to  his  leg.  If  such  in- 
struction was  elsewhere  given,  the  court  of  civil  appeals  has  not 
80  stated.  Therefore,  it  seems  to  us  that  the  question  of  his 
right  to  recover  for  the  loss  of  his  leg,  in  the  event  that  his  ac- 
tion succeeding  the  assault  upon  him  was  negligent,  does  not 
arise  out  of  the  ver}'  question  before  the  court  of  civil  appeals. 

But  the  case  of  the  mother  is  different.  It  is  apparent  from 
the  statement  of  the  case  that  no  injury  resulted  to  her  simply 
from  the  throwing  of  the  hot  water  upon  her  son.  If  it  had 
stopped  there,  no  loss  would  have  resulted  to  her.  Her  right 
of  action,  if  it  exists  at  all,  results  from  the  injury  to  his  leg 
and  the  consequent  expenses  and  loss  of  service.  Therefore, 
unless  upon  the  facts  hypothetically  stated  in  the  instruction  of 
the  court  she  was  entitled  to  recover  the  damages  resulting  to 
her  from  that  injury,  the  charge  is  not  correct  as  a  whole.  The 
charge  makes  no  distinction  as  to  the  respective  rights  of  the 
mother  and  the  son,  but  instructs  the  jury,  if  they  find  the  facts 
as  stated,  to  find  "for  the  plaintiffs.*'  "We  conclude  that,  in 
this  aspect  of  the  case  the  question  of  the  correctness  of  the 
charge  presents  both  points  upon  which  it  seems  the  court  of 
civil  appeals  desired  to  elicit  our  opinion,  and  we  therefore  pro- 
ceed to  answer  the  questions. 

1.  If  the  servants  of  the  appellant  company  purposely  threw 
the  hot  water  upon  Campbell,  it  was  an  intentional  and  not  a 
negligent  wrong.  The  fact  that  he  was  a  trespasser  upon  the 
train  did  not  justify  the  engineer's  conduct.  The  latter  had 
the  right  to  remove  him,  and  for  that  purpose  to  put  his  hands 
upon  him,  and  to  use  such  force  as  was  necessary  to  accomplish 
that  end.  But  the  means  adopted  resulted  in  an  assault.  We 
answer  the  first  question  in  its  first  form  in  the  affirmative,  and 
in  its  second  form  in  the  negative. 

2.  The  second  question  presents  a  novel  and  difficult  point, 
and  one  upon  which  we  have  found  no  direct  authority.     It  must 
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be  resolved  upon  principle.  When  the  negligence  of  the  plain- 
tiff concurs  with  that  of  the  defendant,  and  contributes  to  pro- 
duce the  damage  for  which  he  sues,  he  cannot  recover.  It  is 
not  so  if  the  act  of  the  defendant  be  willful.  In  speaking  of  the 
rule  of  contributory  negligence,  the  supreme  court  of  Indiana 
says:  "The  doctrine,  however,  can  have  no  application  to  the 
case  of  an  intentional  and  unlawful  assault  and  battery,  ^'^^ 
for  the  reason  that  the  person  thus  assaulted  is  under  no  obli- 
gation to  exercise  any  care  to  avoid  the  same  by  retreating  or 
otherwise,  and  for  the  further  reason  that  his  want  of  care  can 
in  no  just  sense  be  said  to  contribute  to  the  injury  inflicted 
upon  him  by  such  assault  and  battery*':  Steinmetz  v.  Kelly,  73 
Ind.  442,  37  Am.  Eep.  170.  See,  also,  Enter  v.  Foy,  46  Iowa, 
132;  Brownell  v.  Flagler,  5  Hill,  282. 

The  principles  announced  apply  to  the  question  of  the  orig- 
inal right  of  action.  The  question  under  consideration,  how- 
ever, involves  rather  an  inquiry  as  to  the  duty  of  a  party  who 
has  been  injured  by  the  fault  of  another  to  use  reasonable  pre- 
cautions to  avoid  the  consequences  of  his  injury:  1  Sedgwick 
on  Damages,  sec.  202.  In  negligence  cases,  such  duty  is  usually 
regarded  as  a  part  of  the  law  of  contributory  negligence.  The 
rule  is,  that  if  a  plaintiff  who  has  been  injured  by  the  negligent 
conduct  of  the  defendant  fails  to  exercise  reasonable  care  to 
avoid  the  consequences  of  his  injury,  he  cannot  recover  for  so 
much  of  his  damage  as  results  from  that  failure.  But  does  this 
rule  apply  to  the  case  of  a  willful  injury?  We  are  of  the  opin- 
ion that  it  does  not.  Since  one  who  has  committed  an  assault 
and  battery  upon  another  cannot  urge  in  his  defense  that  the 
plaintiff  might,  by  the  use  of  due  care,  have  avoided  the  battery, 
we  think,  where  the  injury  is  intentional,  he  should  not  be  per- 
mitted to  say,  in  reduction  of  the  damages,  that  the  plaintiff 
might  have  prevented  them,  at  least  in  part,  by  careful  conduct 
on  his  part.  If  negligence  contributing  to  the  injury  cannot 
be  set  up  to  defeat  the  action  when  the  act  of  the  defendant 
was  willful,  by  a  parity  of  reasoning,  the  defendant  in  such  a 
case  should  not  be  permitted  to  say  that,  but  for  tho  negligence 
of  the  defendant  in  failing  to  avoid  the  consequences  of  the 
wrong,  he  would  have  suffered  no  damage,  or  only  a  part  of  the 
damages  for  which  he  claims  a  recovery. 

We  apprehend  that  a  plaintiff  cannot  make  a  case  by  inten- 
tionally contributing  to  the  injury  which  the  defendant  will- 
fully intends  to  inflict  upon  him.  For  example,  should  one  in- 
tentionally hurl  a  missile  at  another  with  the  intent  to  injure. 
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and  should  the  other  voluntarily  place  himself  in  its  way  and 
thereby  receive  a  battery  which  he  would  otherwise  have  escaped, 
the  person  so  struck  could  not  recover.     So,  when  he  has  been 
intentionally  injured,  he  should  not  be  permitted    to  recover 
damages  which  have  resulted  from  his  willful  omission  to  take 
reasonable  precautions  to  avoid  the  consequences  of  the  wrong. 
Since  a  negligent  act  of  the  plaintiff   contributing  to  a  result 
brought  about  by  the  concurring  negligent  act  of  the  defendant 
exonerates  the  defendant  from  the  consequences  of  his  wrong — 
pro  tanto  at  least — so  a  willful  act  of  the  plaintiff  should  have 
a  like  effect  in  case  of  an  intentional  injury:  Loker  v.  Damon,. 
17  Pick.  284.    In  the  case  cited.  Chief  Justice  Shaw  says:  **In 
assessing  damages,  the  direct  and  immediate  consequences  of 
the  injurious  act  are  to  be  regarded,  and  not  remote,  specula- 
tive, and  contingent  consequences,  which    the    party  injured 
might  easily  have  avoided  by  his  own    act.    Suppose  a  maa 
should  enter  his  neighbor's  field  unlawfully  and  leave  the  gate- 
open  ;  if,  before  the  owner  knows  it,  cattle  enter  ^''^  and  destroy 
the  crop,  the  trespasser  is  responsible.     But  if  the  owner  sees 
the  gate  open  and  passes  it  frequently,  and  willfully  and  ob- 
stinately or  through  gross  negligence  leaves  it  open  all  summer, 
and  cattle  get  in,  it  is  his  own  folly.     So  if  one  throw  a  stone 
and  break  a  window,  the  cost  of   repairing  the  window  is  tbe- 
ordinary  measure  of    damage.     But  if  the  owner  suffers  the 
window  to  remain  without   repairing  a  great   length  of   time 
after  notice  of  the  fact,  and  his  furniture,  or  pictures,  or  other 
valuable  articles,  sustain  damage,  or  the  rain  beats  in  and  rota 
the  window,  the  damage  would  be  too  remote.     We  think  the 
jury  were  rightly  instructed,  that  as  the  trespass  consisted  inj 
removing  a  few  rods  of  fence,  the  proper  measure  of  damage 
was  the  costs  of  repairing  it,  and  not  the  loss  of  a  subsequent 
year's  crop,  arising  from  the  want  of  such  fence.     I  do  not  mean 
to  say  that  other  damages  may  not  be  given  for  injury  in  break- 
ing the  plaintiff's  close,  but  I  mean  only  to  say  that,  in  the  actual 
circumstances  of  this  case,  the  cost  of  replacing  the  fence,  and 
not  the  loss  of  an  ensuing  year's  crop,  is  to  be  taken  as  the  rule 
of  damages  for  that  part  of  the  injury  which  consisted  in  remov- 
ing the  fence  and  leaving  the  close  exposed."     Where,  in  the 
case  of  an  intentional  tort,  the  plaintiff  has  purposely  omitted  to 
take  reasonable  qjeps  to  prevent  an  aggr.i.alion  of  his  damages, 
or  has  been  so  grossly  negligent  in  that  regard  aa  to  be  deemed 
guilty  of  a  willful  omission  on  his  part,  he  ought  not  to  recover 
for  the  damages  which  might  have  been  prevented  bj  proper 
▲M.  sc  aw-  vou  LXX1.-66 
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care;  but,  on  the  other  hand,  we  think  that  he  should  recover 
his  full  damages  where  he  has  been  guilty  of  ordinary  negligence 
only.  A  party  cannot  voluntarily  inflict  an  injury  upon  another 
and  then  claim  that  the  party  injured  owes  him  the  duty  to 
exercise  ordinary  care  to  protect  him  from  the  consequences  of 
Ms  act. 

We  answer  the  second  question  by  saying  that  in  our  opinion 
the  trial  court  did  not  err  in  failing  to  submit  the  question  of 
-Campbell's  contributory  negligence  in  the  charge  set  out  in  the 
statement. 


MASTER  AND  SERVANT— LIABILITY  FOR  WILLFUL  IN- 
JURY.—A  master  is  liable  for  the  willful  and  wrongful  act  of  his 
servant  directly  within  the  scope  of  his  employment,  though  not 
sanctioned  or  ratified  by  the  master:  Bryan  v.  Adler,  97  Wis.  124, 
€5  Am.  St.  Rep.  99.  The  old  rule  that  the  master  was  never  liable 
for  the  willful  or  malicious  act  of  his  servant  is  not  now  the  law. 
He  is  answerable  if  the  act  was  done  in  his  master's  business,  and 
that  is  the  true  test  of  his  liability:  Richberger  v.  American  Exp, 
Co.,  73  Miss.  161,  55  Am.  St.  Rep.  522.  See  the  monographic  note 
to  Goodloe  V.  Memphis  etc.  R.  R.  Co.,  54  Am.  St.  Rep.  71.  In  Ste- 
phenson V.  Southern  Pac.  Co.,  93  Cal.  558,  27  Am.  St.  Rep.  223,  it 
was  held  that  an  engineer  in  charge  of  a  locomotive,  who,  with 
intent  to  frighten  passengers  on  a  street-car,  backs  the  locomotive 
toward  and  so  near  such  car  that  they  become  frightened,  and 
jump  off  and  are  injured,  is  not  acting  in  the  prosecution  of  his 
master's  business,  and  the  latter,  therefore,  is  not  liable  for  the 
damages  resulting  to  such  passengers. 

NEGLIGENCE— WILLFUL— CONTRIBUTORY.— The  contribu- 
tory negligence  of  the  plaintiff  does  not  preclude  his  recovery  when 
the  conduct  of  the  defendaijjb  is  wanton  and  willful,  or  where  it 
indicates  that  negligence  or  indifference  to  the  rights  of  others 
which  must  justly  be  characterized  as  recklessness:  McDonald  v. 
International  etc.  Ry.  Co.,  86  Tex.  1,  40  Am.  St.  Rep.  803;  Louisville 
etc.  R.  R.  Co.  V.  Markee,  103  Ala.  160,  49  Am.  St.  Rep.  21;  Florida 
etc.  Ry.  Co.  v.  Hirst,  30  Fla.  1,  32  Am.  St.  Rep.  17;  Lake  Shore  etc 
By.  Co.  T.  Bodemer,  139  111.  696,  32  Am.  St  Bep.  21& 
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Andeeson  v.  Waoo  State  Bank. 

[92  TKZA8,  506.] 

PLEDGE— CORPORATE  STOCK— WIFE'S  SEPARATE 
PROPERTY  PLEDGED  FOR  HUSBAND'S  DEBT— RELATIVE 
RIGHTS  OF  PARTIES.— A  bona  fide  pledge  by  a  husband  as  se- 
curity for  his  loan  of  corporate  stock  issued  in  bis  name  and  show- 
ing him  to  be  the  owner  entitles  the  pledgee  to  hold  the  stock  aa 
against  the  wife  of  the  pledgor,  whose  separate  means  were  used 
in  its  purchase,  and  who  had  instructed  her  husband  to  purchase  it 
in  her  name,  and  did  not  know  of  nor  consent  to  its  issuance  in 
her  husband's  name,  nor  of  its  pledge  by  him  for  his  own  debt 
The  pledgee  holding  both  the  legal  and  equitable  title  to  the  stock, 
hla  claim  must  prevail. 

W.  S.  Baker  and  S.  P.  Boss,  for  the  appellant 

A.  C.  Prendergast,  for  the  appellee. 

'^  DENMAN,  A.  J.  In  this  cauae  the  conrt  of  civU  ap- 
peals have  certified  the  following  explanatory  statement  and 
question: 

"The  Waco  State  Bank  brought  this  suit  against  Lucy  Ander- 
son, the  surviving  wife  of  H.  C.  Anderson,  and  H.  C,  May,  John, 
and  Hortense  Anderson,  minor  children  and  heirs  of  H.C.  Ander- 
son. The  action  is  founded  upon  a  promissory  note  for  three 
hundred  dollars  executed  by  H.  C.  Anderson  June  9,  1896,  paya- 
ble to  said  bank  or  order,  ninety  days  after  date,  with  interest 
after  maturity  at  ten  per  cent  per  annum,  and  ten  per  cent  attor- 
ney's fees.  To  secure  the  payment  of  the  note,  H.  C.  Anderson, 
deceased,  delivered  to  and  pledged  with  the  bank  nine  shares 
*^^  of  stock  of  the  face  value  of  one  hundred  dollars  each  in  the 
Texas  Savings  Loan  Association. 

"The  plaintiff  in  error,  Mrs.  Lucy  Anderson,  alleged  that  the 
shares  of  stock  referred  to  were  her  separate  property,  and  were 
pledged  to  the  bank  without  her  authority.  The  bank  alleged 
that  it  was  an  innocent  pledgee  of  the  stock,  that  it  had  no 
notice  of  Mrs.  Anderson's  claim  thereto  at  the  time  it  acquired 
it,  and  it  took  it  as  security  for  money  advanced  to  H.  C.  Ander- 
son, and  prayed  for  a  foreclosure  of  its  lien  on  said  stock. 

"The  district  court  held  that  the  bank  was  an  innocent  holder 
of  the  stock,  and  entitled  to  have  its  lien  foreclosed  as  against 
all  of  the  defendants,  and  rendered  judgment  accordingly.  The 
uneontroverted  testimony  shows  and  we  find  that  H.  C.  Ander- 
son, deceased,  borrowed  three  hundred  dollars  from  the  Waco 
State  Bank,  and  to  secure  the  same  pledged  the  shares  of  stock 
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referred  to.  The  certificate  of  stock  referred  to  reads  as  fol- 
lows: 

**  *No.  129.  9  shares. 

"'Texas  Savings  Loan  Association. 

"  Incorporated  Under  the  Laws  of  the  State  of  Texas. 

« 'Capital  stock,  $100,000. 

"'This  certifies  that  H.  C.  Anderson  is  the  owner  of  nine 

shares  of  one  hundred  dollars  each  of  the  capital  stock  of  the 

Texas  Savings  Loan  Association,  transferable  only  on  the  books 

of  the  corporation,  in  person  or  by  attorney  on  surrender  of  tliis 

certificate. 

"  'In  witness  whereof,  the  duly  authorized  oflScers  of  this  cor- 
poration have  hereunto  subscribed  their  names  and  caused  the 
corporate  seal  to  be  hereto  aflSxed  at  Waco,  Texas,  this  30th  day 
of  March,  A.  D.  1896. 

[Seal]  (Signed)    «« *W.  D.  MAYFIELD, 

"  Tresident. 
« 'JOHN  D.  MAYFIELD, 

"  'Secretary.* 

"At  the  time  H.  C.  Anderson  pledged  the  stock  to  the  bank, 
lie  made  the  following  indorsement  on  the  back  thereof: 

"  'For  value  received, hereby  sell,  transfer,  and  assign  to 

■  the  shares  of  stock  within  mentioned,  and  hereby  author- 
ize   to  make  the  necessary  transfer  on  the  books  of  the 

corporation.  Witness  my  hand  and  seal,  this  9th  day  of  June, 
1896.  H.  C.  ANDERSON. 

•*  'Witness: 

"  'Meredith  A.  Sullivan. 
'"W.  W.  Seley.' 

"The  bank  accepted  this  stock  as  collateral  sectirity  for  the 
money  loaned  to  Anderson  and,  at  the  time  of  doing  so,  it  had 
no  notice  of  the  fact  that  the  stock  had  been  purchased  with 
the  separate  means  of  Mrs.  Anderson  and  no  notice  of  the 
fact  that  she  claimed  said  stock  as  her  separate  property.  In 
fact  it  was  some  time  after  the  death  of  H.  C.  Anderson,  and 
after  the  maturity  of  the  note,  that  the  bank  learned  of  Mrs. 
Anderson's  claim  to  the  stock.  The  nncontroverted  testi- 
mony further  shows,  and  we  find  that,  prior  to  the  issuance 
of  the  stock  referred  *®®  to,  Mrs.  Anderson  had  a  sum  of 
money  belonging  to  her  separate  estate  which  was  in  the  pos- 
Beasion  of   H.  C.  Anderson,  her   husband;   that  ahe  directed 
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her  husband  to  invest  the  same  in  stock  of  the  corporation 
referred  to,  but  instructed  him  to  take  the  same  in  her  name. 
Instead  of  carrying  out  these  instructiona,  H.  C.  Anderson  in- 
vested his  wife's  money,  the  same  being  her  separate  property, 
in  the  stock  referred  to,  and  had  the  same  issued  in  his  name, 
as  shown  by  the  certificate  of  stock  set  out  above.  Mrs.  An- 
derson was  not  aware  of  this  until  after  H.  C.  Anderson's  death, 
and  said  nothing  to  the  bank  to  induce  it  to  accept  the  stock  as 
security.  "We  also  find  that  H.  C.  Anderson,  at  the  time  he 
borrowed  the  three  hundred  dollars  referred  to,  and  at  the  time 
of  his  death,  was  insolvent,  and  that  his  estate  is  now  insolvent. 

"With  the  foregoing  statement  and  explanation,  the  court  of 
civil  appeals  for  the  third  district  certifies  to  the  supreme  court 
for  decision  the  following  question:  Under  the  facts  above 
stated,  is  Mrs.  Lucy  Anderson  estopped  from  asserting  her  title 
to  the  shares  of  stock  referred  to;  and,  as  against  her,  does  the 
bank  occupy  the  position  of  an  innocent  pledgee,  and  is  it  enti- 
tled to  have  its  lien  foreclosed  upon  said  stock?'* 

The  recital  in  the  certificates  "that  H.  C.  Anderson  is  the 
owner"  would  estop  the  loan  association  from  denying  that  the 
legal  title  was  in  him  in  a  controversy  between  it  and  a  bona  fide 
purchaser  from  him.  The  transaction  between  the  bank  and 
Anderson  constituted  it  a  bona  fide  holder  of  such  stock,  and 
passed  all  the  title  held  by  Anderson  to  it  as  security  for  the 
loan.  Thus,  for  the  purpose  of  security,  it  held  both  the  legal 
and  equitable  title  to  the  stock.  Mrs.  Anderson,  at  most,  had 
only  a  right  in  equity  to  compel  H.  C.  Anderson  to  transfer  the 
stock  to  her;  therefore,  the  bank  and  she  each  having  an  equity, 
and  the  bank  having,  in  addition,  secured  the  legal  title  as  col- 
lateral for  its  loan,  its  claim  must  prevail  over  hers:  Winter  v. 
Montgomery  Gas  Light  Co.,  89  Ala.  544;  Machinists'  Nat.  Bank 
Y.  Field,  126  Mass.  345;  Pratt  v.  Taunton  Copper  Mfg.  Co.,  123 
Mass.  110,  25  Am.  Rep.  37;  Mandlebaum  v.  North  American 
Min.  Co.,  4  Mich.  465;  Hill  v.  Moore,  62  Tex.  610;  Edwards  v. 
Brown,  68  Tex.  329.  Having  answered  that  the  bank  is  an  inno- 
cent pledgee  and  entitled  to  have  its  lien  foreclosed,  we  deem 
it  unnecessary  to  pass  upon  the  question  of  estoppel. 


PLEDGE  OF  CORPORATE  STOCK— RIOHTS  OF  PLEDGEE.— 
A  pledjree  of  fraudulent  certificates  of  stock,  who  has  advanced 
money  upon  the  faith  of  the  representation  a  made  In  the  face  of  the 
Btock,  Is  entitled  to  Indemnity  for  his  lo*s  against  the  corporation 
Issuing  the  stock:  Appeal  of  Klsterbock,  127  Pa.  St.  601.  14  Am. 
St.  Rep.  868.  A  person  to  whom  stock  of  a  corporation  Is  Issued, 
and  in  whose  name  the  same  stands  on  the  corporation  books  as 
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the  owner,  Is  liable  to  the  creditors  of  the  corporation  as  though 
he  were  the  absolute  owner,  although  he  was  in  fact  a  pledgee, 
agent,  or  trustee  of  the  real  owner:  Baines  v.  Babcock,  95  Cal.  581, 
29  Am.  St.  Rep.  158.  As  to  rights  and  obligations  of  a  pledgee 
generally,  see  the  monographic  note  to  Lucketts  v.  Townsend,  4d 
Am.  Dec.  734-738. 


Spbnoeb  V,  Jones. 

[92  Texas,  616.] 

PARTNERSHIP— SINGLE  TRANSACTION.— A  partnership 
may  exist  in  a  single  transaction  of  purchasing  land  with  a  view  of 
Belling  it  for  profit. 

PARTNERSHIP— SINGLE  TRANSACTION— DIVISION  OP 
ASSETS. — If  partners  in  a  single  transaction  of  purchase  of  land 
and  sale  for  prolit  divide  among  them  the  notes  of  their  vendees 
given  for  the  purchase  price  of  the  land,  the  notes  taken  by  each 
party  become  his  individual  property,  whether  the  transaction  works 
a  dissolution  of  the  partnership  or  not. 

PARTNERSHIP  —  REPRESENTATIONS  BY  PARTNER  — 
EFFECT  ON  COPARTNER.— Representations  made  by  a  partner 
in  transferring  a  note  which  has  become  his  Individual  property,  do 
not  bind  his  copartner,  though  such  transfer  is  made  with  intent 
to  apply  the  note  to  the  payment  of  a  partnership  debt  which  has 
been  assumed  by  the  transferring  partner. 

LIENS  —  PRIORITIES  —  FORECLOSURE— PARTIES— RE- 
IMBURSEMENT.—The  holder  of  a  Junior  lien  on  a  tract  of  land,  not 
made  a  party  to  the  foreclosure  of  a  prior  lien  upon  a  larger  tract, 
Including  the  former,  cannot  enforce  his  lien  against  the  purchaser 
at  the  foreclosure  sale  without  first  compensating  him  to  the  ex- 
tent that  he  has  discharged  such  prior  lien. 

VENDOR  AND  VENDEE  —  NOTICE  —  UNDISCLOSED 
PARTNERSHIP  IN  LAND.— A  purchaser  of  notes  and  a  lien  given 
for  the  purchase  price  of  land  from  a  vendor  who  holds  the  appar- 
ent legal  title  is  not  affected  by  an  agreement,  of  which  he  has 
no  notice,  between  such  vendor  and  his  undisclosed  partner  in  the 
ownership  of  the  land.  Such  purchaser,  however,  acquires  such  lien 
subject  to  any  right  of  such  secret  partner  which  appears  in  the 
chain  of  title,  whether  recorded  or  not. 

Frank  &  Young,  0.  S.  Lattimore,  and  Greene,  Stewart  & 
Edrington,  for  the  appellant. 

Martin  &  George,  for  the  appellee. 

»*''  BEOWN,  A.  J.  Jones  sued  A.  A.  Chapman  and  R.  B. 
Spencer,  G.  W.  Simpson,  and  William  C.  Vowell  to  recover  of 
Simpson,  as  maker,  and  Chapman,  as  indorser,  the  amount  of 
three  negotiable  promissory  notes,  executed  August  2,  1892,  by 
Simpson,  payable  to  Chapman,  for  a  tract  of  one  hundred  and 
five  acres  of  land,  a  part  of  the  G.  Rockfeller  survey,  in  Erath 
county,  which  was  conveyed  by  Chapman  to  Simpson  by  deed  of 
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even  date  with  the  notes,  a  vendor's  lien  being  retained  in  the 
face  of  the  deed.  It  was  sought  to  subordinate  to  the  lien  of 
the  notes  sued  on  a  prior  lien  claimed  by  E.  B.  Spencer  upon 
that  and  other  lands  in  the  Rockfeller  survey,  which  latter  lien 
arose  out  of  a  sale  and  conveyance  made  April  21,  1890,  from 
Z.  Bartlett  to  A.  A.  Chapman,  for  four  hundred  and  twenty 
acres  of  the  said  survey,  which  included  the  one  hundred  and 
five  acres  sought  to  be  subjected  to  the  lien  in  this  suit.  Vowell 
was  the  vendee  of  Simpson  and  made  party  in  order  to  foreclose 
the  lien  as  to  him.  We  copy  the  statement  of  facts  as  found 
by  the  court  of  civil  appeals,  which  is  as  follows: 

"The  conveyance  from  Bartlett  to  Chapman  was  made  in  pur- 
suance of  an  agreement  between  Chapman  and  Spencer  that  the 
title  should  be  taken  in  the  name  of  Chapman  for  their  joint 
benefit,  it  being  the  agreement  that  they  would  divide  equally 
the  profits  of  the  venture.  Besides  a  cash  payment,  five  notes 
of  four  hundred  and  twenty  dollars  each  were  executed,  secured 
by  a  lien  on  the  land.  While  these  notes  were  outstanding, 
Chapman  conveyed  the  land  in  four  several  tracts  of  one  hun- 
dred and  five  acres  each  to  the  following  persons  respectively: 
Simpson  (G.  W.),  Hayden,  Clardy,  and  Petty,  taking  their  sev- 
eral notes  for  the  deferred  payments  in  his  own  name,  with  liens 
reserved  on  the  land,  that  conveyed  to  Simpson  being  the  tract 
involved  in  this  suit. 

"Thereafter,  and  before  the  Simpson,  Hayden,  Clardy,  and 
Petty  notes  had  been  collected,  in  the  latter  part  of  the  year 
1892,  the  evidence  tended  to  show  that  Chapman  and  Spencer 
had  a  settlement,  in  which  the  notes  of  Simpson  and  Hayden 
were  allotted  to  Chapman,  and  those  of  Clardy  and  Petty  to 
Spencer,  with  the  further  agreement  that  Chapman  should  pay 
out  of  the  notes  allotted  to  him  those  held  by  Bartlett.  In  the 
spring  following,  Chapman  sold  and  assigned,  for  a  valuable 
consideration,  the  Simpson  and  Hayden  notes  to  Jones,  falsely 
representing  at  the  time,  and  thereby  deceiving  Jones,  that  the 
Bartlett  notes  had  been  paid  off  and  that  lien  extinguished. 
The  evidence  tended  further  to  show  that,  in  the  transaction 
between  Chapman  and,  Jones,  Chapman  promised  Jones  to  re- 
deem these  notes  in  the  fall  of  that  year  if  Jones  should  desire 
him  to  do  so.  After  Jones  acquired  these  notes,  Spencer,  who 
still  held  the  other  notes  (Chapman  having  become  insolvent), 
paid  off  the  Bartlett  debt  and  took  an  assignment  thereof  to  him- 
self, under  **®  which,  pending  this  suit,  he  became  the  pur- 
chaser at  execution  sale  of  the  four  hundred  and  twenty  acres 
under  a  judgment  foreclosing  the  Bartlett  lien." 
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Upon  the  motion  for  rehearing,  the  ccurt  of  civil  appe-il;  a  Ided 
the  following  to  its  finding  of  fact:  "It  is  further  insisted  that 
we  were  in  error  in  the  conclusion  that  the  evidence  did  not 
tend  to  show  a  loan  by  Jones  to  Chapman,  but  only  a  sale  from 
•Chapman  to  Jones.  We  have  concluded  to  modify  this  finding^ 
iind  now  hold  that  the  testimony  of  Jones  was  such  as  to  raiser 
that  issue,  but  need  not  decide  whether  the  evidence  would 
have  warranted  a  finding  that  merely  a  loan  and  not  a  sale  was 
made.'* 

The  plaintiff  in  error  claims  that  there  is  no  evidence  to  sup- 
port the  finding  of  the  court  of  civil  appeals  that  there  was  a 
partnership  formed  between  Spencer  and  Chapman  in  the  pur- 
chase of  the  land  from  Bartlett  and  its  sale  for  profit.  This 
contention  is  based  upon  the  following  propositions:  1.  That 
there  is  no  evidence  to  prove  the  contract  of  partnership  between 
Spencer  and  Chapman;  2.  That  the  contract,  when  proved,  does 
mot  establish  a  partnership. 

We  are  of  opinion  that  there  is  evidence  sufficient  to  support 
the  finding  of  the  court  of  civil  appeals,  and  that  this  court 
cannot  say,  as  a  matter  of  law,  that  the  evidence  produced  does 
not  show  that  Chapman  and  Spencer  intended  to  form  a  partner- 
ship in  the  transaction  in  question. 

Upon  the  second  point,  the  plaintiff  in  error  cites  the  case  of 
<!)lark  v.  Sidway,  142  U.  S.  682.  It  is  claimed  that  the  case  cited 
liolds  that  no  partnership  can  exist  in  a  single  transaction  of 
purchasing  land  with  a  view  of  selling  it  for  profit.  In  the  case 
•cited,  the  court  does  not  hold  that  a  partnership  may  not  exist 
in  one  transaction,  but  simply  holds  that  in  that  one  transac- 
tion there  was  no  partnership.  The  authorities  are  abundant 
to  the  effect  that  a  partnership  may,  according  to  the  intention 
of  the  parties,  be  formed  for  the  purpose  of  one  transaction  alone 
in  real  estate;  that  is,  the  buying  of  one  tract  or  more  of  land  at 
the  same  time  and  selling  them  for  profit:  Yeoman  v.  Lasley,  40 
•Ohio  St.  190;  Hulett  v.  Fairbanks,  40  Ohio  St.  233;  Winstanley 
-7.  Gleryre,  146  111.  27;  Canada  v.  Barksdale,  76  Va.  899;  Rich- 
ards V.  Qrinnell,  63  Iowa,  44,  50  Am.  Eep.  727;  Chester  v.  Dick- 
•«rson,  54  K  Y.  1,  13  Am.  Rep.  550;  Simpson  v.  Tenney,  41; 
Kan.  561;  Holmes  v.  McCray,  51  Ind.  358,  19  Am.  Rep.  735; 
Hunter  v.  Whitehead,  42  Mo.  524;  Pennybacker  v.  Leary,  65 
Iowa,  220.  As  a  matter  of  law,  such  partnerships  may  be 
formed,  but  whether  they  exist  is  a  question  of  fact,  to  be  deter- 
mined from  the  evidence.    In  the  further  examination  of  the 
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question,  Spencer  will  be  regarded  as  a  partner  with  Chapman 
in  the  buying  and  selling  of  the  land  from  Z.  Bartlett. 

Granting  that  the  division  of  the  notes  which  Chapman's  ven- 
dee gave  for  the  purchase  money  of  the  land  did  not  work  a  dis- 
solution of  the  partnership  between  Chapman  and  Spencer, 
nevertheless,  the  division  had  the  effect  to  separate  the  notes 
from  the  partnership  effects,  if  any  remained,  and  to  convert 
the  notes  which  were  assigned  to  each  party  into  his  individual 
property:  Kendall  v.  Hackworth,  &&  Tex.  499;  •**»  Swearingen 
V.  Bassett,  65  Tex.  267.  When  Chapman  indorsed  the  notes  of 
Jones,  they  were  the  individual  property  of  the  former,  and  any 
representations  by  him  to  Jones  were  made  on  his  own  responsi- 
bility and  not  as  the  partner  of  Spencer,  for,  if  the  partnership 
etill  remained,  the  transaction  between  Chapman  and  Jones 
was  one  in  which  the  partnership  was  not  interested.  It  mat- 
ters not  that  Chapman  may  have  intended  to  apply  the  money 
received  in  the  sale  of  his  individual  property  to  the  payment 
of  the  partnership  debt.  This  would  not  change  his  relation 
to  Spencer  in  the  sale  and  transfer  of  the  notes,  nor  would  it 
give  to  Jones  any  right  or  claim  whatever  against  Spencer, 
either  upon  the  indorsement  of  the  notes  or  on  account  of  the 
fraudulent  representations  which  Chapman  may  have  made  to 
induce  Jones  to  buy  them. 

The  facts  of  this  case  did  not  warrant  the  court  in  rendering 
judgment  subjecting  the  land  to  the  lien  of  Jones'  notes,  which 
was  subordinate  to  that  under  which  Spencer  bought,  without 
taking  into  consideration  Spencer's  rights  as  the  owner  of  other 
lands  subject  alike  to  the  superior  lien  of  the  original  purchase 
money  notes.  The  effect  of  the  judgment  is  to  give  to  Jones, 
the  indorsee  of  Chapman,  as  against  Spencer,  a  greater  right 
than  Chapman  himself  was  entitled  to  upon  the  face  of  his 
claim  of  title.  For  these  errors,  the  judgments  of  the  district 
court  and  court  of  civil  appeals  must  be  reversed. 

Whether  Spencer,  the  dormant  partner  in  the  real  estate 
partnership,  was  liable  to  Bartlett  on  the  purchase  money  note 
given  by  Chapman  in  the  purchase  of  the  tract  of  land  is  not 
involved  in  this  case  and  is  not  decided,  but  that  question  is  ex- 
pressly left  open  for  future  consideration. 

In  view  of  another  trial,  we  think  it  proper  for  ns  to  say  that, 
under  the  findings  of  the  court  of  civil  appeals,  the  relation  of 
partners  existed  between  Chapman  and  Spencer  at  the  time  the 
notes  held  by  Chapman  for  the  purchase  moupy  of  the  land  sold 
by  him  were  divided,  and,  as  such  partners,  they  had  the  right 
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to  adjust  their  several  interests,  as  they  did  by  partition  of  the 
property  and  the  assumption  by  Chapman  of  the  Bartlett  debt. 
If  Jones  knew  at  the  time  that  he  purchased  the  notes  from 
Chapman  that  the  latter  had  agreed  with  Spencer  to  pay  the 
purchase  money  notes  due  to  Bartlett,  then  Jones  would  hold 
the  notes  subject  to  the  original  lien.  If,  however,  Jones  had 
no  such  notice,  he  would  not  be  affected  by  the  secret  agree- 
ment, but  would  take  the  interest  of  Chapman  subject  only  to 
such  rights  of  Spencer  as  appeared  from  the  chain  of  title  un- 
der which  Chapman  held  the  land. 

It  will  greatly  simplify  the  matter  to  discard  all  of  the  ques- 
tions which  arise  out  of  facts  that  transpired  antecedent  to  the 
partition  of  the  property  and  to  treat  the  case  as  if  the  land  it- 
flelf  had  been  divided  between  Chapman  and  Spencer  instead 
of  the  purchase  money  notes.  Assuming  that  Jones  had  no  ac- 
tual notice  of  the  agreement  between  Chapman  and  Spencer,  and 
that  Jones  bought  Chapman's  portion  of  the  land,  he  would 
be  charged  with  notice  of  the  recital  of  the  notes  for  the  pur- 
chase money  and  reservation  of  the  lien  contained  in  the  deed 
from  Bartlett  to  Chapman,  '^^^  whether  the  deed  was  recorded 
or  not,  because  that  deed  would  be  one  of  the  links  in  his  chain 
of  title.  Upon  this  state  of  facts,  Jones  and  Spencer  would 
hold  their  several  tracts  of  land  subject  to  the  vendor's  lien  in 
favor  of  Bartlett. 

Neither  Jones  nor  Spencer  was  a  party  to  the  suit  of  Bartlett 
V.  Chapman,  in  which  the  original  vendor's  lien  was  foreclosed, 
and  neither  of  them  was  concluded  by  that  judgment  as  to  his 
rights  in  the  land.  When  Spencer  bought  the  land  under  the 
judgment  of  Bartlett  v.  Chapman,  he  took  the  title  to  it  sub- 
ject to  the  right  of  Jones  to  pay  his  part  of  the  debt  and  dis- 
charge the  land  that  he  claimed  under  Chapman:  Ufford  v. 
Wells,  53  Tex.  612;  Foster  v.  Powers,  64  Tex.  247;  St.  Louis  etc. 
Ey.  Co.  V.  Whitaker,  68  Tex.  634.  If,  under  such  state  of  facts, 
Jones  were  out  of  possession  and  suing  Spencer  for  possession 
of  the  land,  he  could  not  recover  without  paying  the  latter  that 
part  of  the  original  purchase  money  with  which  the  land  stood 
charged.  Neither  can  Jones  in  this  proceeding  subject  the 
land  to  his  debt  as  a  lien  superior  to  the  rights  of  Spencer,  but 
in  the  adjustment  of  their  rights  the  court  must  give  Spencer 
protection  to  the  extent  that  he  has  discharged  the  prior  ven- 
dor's lien  upon  this  tract  of  land. 

The  judgments  of  the  district  court  and  the  court  of  civil  ap- 
peals are  reversed  and  the  cause  remanded. 
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PARTNERSHIP— SINGLE  TRANSACTION.— A  partnership  may 
be  formed  for  the  purpose  of  dealing  in  lands  by  buying  and  selling 
them  generally,  or  it  may  be  limited  to  a  speculation  upon  a  single 
venture:  Bates  v.  Babcock,  96  Cal.  479,  29  Am.  St  Rep.  133. 

PARTNERSHIP— DISTRIBUTION  OF  ASSETS.— A  going  Ann 
may  make  a  bona  fide  distribution  of  the  partnership  funds  among 
its  members,  or  change  them  from  joint  to  separate  estate:  Allen 
V.  Center  Valley  Co.,  21  Conn.  130,  54  Am.  Dec.  333.  As  to  when 
partnership  property  becomes  individual  property,  see  Thayer  v. 
Humphrey,  91  Wis.  276,  51  Am.  St  Rep.  887. 

PARTNERSHIP— INDORSING  NEGOTIABLB  PAPER— EF- 
FECT ON  PARTNER. — Where  partners  are  sued  as  Indorsers,  the 
indorsement  being  made  by  one  of  the  firm,  his  copartner  is  not 
liable  unless  shown  to  be  a  party  to  the  contract:  Wilson  v.  Wil- 
liams, 14  Wend.  140,  28  Am.  Dec.  518. 

MORTGAGE  LIEN— RIGHTS  OF  JUNIOR  MORTGAGEE.- A 
Junior  mortgagee  not  made  a  party  to  foreclosure  proceedings  of  a 
senior  mortgagee,  who  has  both  actual  and  constructive  notice  of 
the  rights  of  the  former,  may  foreclose  against  the  mortgagor,  or 
redeem  from  the  first  mortgagee,  or  his  assignee,  or  the  purchaser 
at  the  foreclosure  sale:  Anson  v.  Anson,  20  Iowa,  56,  89  Am.  Dec 
514,  and  note;  Gaskell  v.  Viquesney,  122  Ind.  244,  17  Am.  St  Rep. 
364. 

PARTNERSHIP— REAL  PROPERTY— NOTICE.— Persons  deal- 
ing with  the  members  of  a  partnership  have  a  right  in  the  absence 
of  some  notice  or  knowledge  to  the  contrary,  to  assume  that  public 
records,  showing  certain  real  estate  to  be  the  individual  property 
of  the  members  of  the  firm,  inform  them  correctly  as  to  the  owner- 
ship of  the  property,  notwithstanding  the  private  understanding  be- 
tween the  partners  themselves:  National  Union  Bank  y.  National 
etc.  Bank,  80  Md.  371,  45  Am.  St  Rep.  350. 
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[91  TkXAB,  556.] 

DEEDS— REGISTRATION— NOTICE.— Registry  of  a  deed  Is 
notice  only  to  those  who  claim  under  or  through  the  grantor. 

DEEDS— REGISTRATION— SUBSEQUENT  PURCHASERS. 
Under  a  statute  declaring  a  deed  not  duly  recorded  void  as  against 
subsequent  purchasers  for  value  without  notice,  such  purchasers 
are  those  only  the  origin  of  whose  title  is  subsequent  to  the  title 
of  the  grantee  in  the  recorded  deed. 

DEEDS— REGISTRATION— NOTICE.— The  registration  ot  m 
sherifTs  deed  to  the  property  of  a  certain  person  is  not  notice  to 
a  subsequent  purchaser  from  one  claiming  title  under  a  convey- 
ance made  by  such  person  prior  to  the  sheriflTs  sale  and  deed. 

DEEDS— REGISTRATION  —  NOTICE  OF  FRAUD— PBB- 
SUMPTION. — A  purchaser  who  buys  land  after  registration  of  a 
sheriff's  deed  thereof,  from  one  claiming  under  a  conveyance  made 
by  the  debtor  prior  to  such  sheriff's  sale  of  his  land,  is  not  In  the 
absence  of  actual  knowledge  of  the  sheriff's  sale  and  deed,  put  on 
inquiry,  nor  presumed  to  know  that  the  sheriff's  sale  was  made  un- 
der a  claim  that  such  prior  conveyance  by  the  debtor  was  in  fraud 
of  his  creditors. 
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Dickson  &  Moroney  and  W.  H.  Atwell,  for  the  appellanta. 
Thomas  &  Turney,  for  the  appellees. 

'^'^  GAINES,  C.  J.  This  was  an  action  of  trespass  to  try 
title  brought  by  plaintiffs  in  error  against  defendants  in  error. 
The  trial  judge  instructed  a  verdict  for  the  plaintiffs,  which 
was  returned,  and  upon  which  judgment  was  accordingly  ren- 
dered. Upon  appeal,  the  court  of  civil  appeals  reversed  that 
judgment  and  gave  judgment  for  the  defendants. 

'^"''^  Both  parties  claim  under  John  Crum  as  the  common 
source  of  their  respective  titles.  The  plaintiffs*  title  is  as  fol- 
lows: 1.  Deed  from  John  to  Jane  Dickerson,  his  mother,  dated 
April  23,  1884,  and  recorded  on  the  same  day;  2.  Deed  from 
Jane  Dickerson  and  her  husband  to  Reuben  Crum,  dated  Octo- 
ber 28,  1888,  and  recorded  two  days  thereafter;  3,  Deed  from 
Reuben  Crum  and  wife  to  Aura  V.  White  one  of  the  plaintiffs, 
dated  December  22,  1892,  and  recorded  in  December  of  the 
same  year.  The  title  of  Mrs.  McGregor  is  as  follows:  1.  A  judg- 
ment of  a  justice  court  of  Dallas  county  in  favor  of  one  Evans 
against  John  Crum  for  fifty-five  dollars  and  seventy-five  cents, 
rendered  September  14,  1884;  2.  Execution  on  the  judgment 
and  levy  and  sale  by  sheriff  thereunder  to  Evans.  The  sale  was 
made  August  4,  1885,  and  the  deed  was  executed  and  recorded 
the  same  day ;  3.  Devise  by  the  will  of  Evans  of  the  lands  in  con- 
troversy to  Mrs.  McGregor,  who  was  his  daughter. 

According  to  the  findings  of  the  court  of  civil  appeals,  the 
conveyance  by  John  Crum  to  Mrs.  Dickerson,  his  mother,  was 
made  with  the  intent  to  defraud  his  creditors.  On  the  other 
hand,  they  found  that  when  Mrs.  White  purchased  she  paid  value 
for  the  land  without  actual  notice  of  any  adverse  claim.  The 
deed  to  Mrs.  Dickerson  recited  a  consideration  of  two  hundred 
dollars  and  that  it  was  paid. 

In  determining  the  superiority  of  the  respective  titles,  two 
questions  present  themselves:  1.  Was  the  registration  of  the 
deed  of  the  sheriff  to  Evans  notice  to  Mrs,  White,  the  plaintiff, 
of  the  existence  of  such  deed?  2.  And  if  so,  should  such  con- 
structive notice  be  deemed  to  give  her  notice  also  that  the  plain- 
tiff in  execution  claimed  that  the  deed  from  John  Crum  to  his 
mother  was  fraudulent  as  to  his  creditors  and  therefore  void? 

The  proposition  is  frequently  announced  that,  under  the  regis- 
tration laws,  the  proper  record  of  an  instrument  authorized  to 
be  recorded  is  notice  to  all  the  world.  Although  the  language 
of  article  4652  of  the  Revised  Statutes  gives  countenance  to  the 
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doctrine  afl  thus  broadly  stated,  it  has  been  decided  by  thii  court 
that  the  proposition  is  subject  to  important  qualifications.  For 
example,  in  Holmes  v.  Buckner,  67  Tex.  107,  the  court  quote 
with  approval  the  following  language:  "The  registry  of  a  deed 
is  notice  only  to  those  who  claim  through  or  under  the  grantee 
[grantor]  by  whom  the  deed  was  executed."  The  doctrine  was 
applied  in  the  decision  of  that  case,  and  the  decision  has  been 
followed  in  subsequent  cases:  Lumpkin  v.  Adams,  74  Tex.  96; 
Jenkins  v.  Adams,  71  Tex.  1;  Frank  y.  Heidenheimer,  84  Tex. 
642.  So  also  it  is  held  in  other  jurisdictions  that  the  record 
of  a  deed  or  mortgage  is  notice  to  subsequent  purchasers  from 
the  same  grantor,  but  not  to  prior  purchasers:  Doolittle  v.  Cook, 
75  ni.  354;  Stuyvesant  v.  Hall,  2  Barb.  Ch.  151.  In  the  case 
last  cited,  the  court  says:  "The  whole  object  of  the  recording 
acts  is  to  protect  subsequent  purchasers  and  encumbrancers 
against  previous  deeds,  mortgages,  et  cetera,  which  are  not  re- 
corded; and  to  deprive  the  holder  of  the  prior  unregistered  con- 
veyance or  mortgage  of  the  right  which  his  priority  would  have 
given  him  at  the  *"**  common  law.  The  recording  of  a  deed  or 
mortgage,  therefore,  is  constructive  notice  only  to  those  who 
have  subsequently  acquired  some  interest  or  right  in  the  prop- 
erty under  the  grantor,  or  mortgagor.'* 

The  decisions  of  our  court  above  cited  establish  a  rule  of  prop- 
erty, and  we  need  not  stop  to  inquire  whether  they  are  correct 
or  not.  The  effect  of  the  rule  is  to  hold  that  practically  article 
4652  adds  nothing  to  the  law  as  it  previously  existed;  and,  in 
determining  the  questions  before  us,  we  are  brought  back  to  the 
construction  of  article  4640.  As  to  the  matter  in  hand,  the 
substance  of  that  article  is  to  declare  a  deed  not  duly  recorded 
void  as  against  subsequent  purchasers  for  value  without  notice; 
and  the  question  arises,  What  is  meant  by  subsequent  purchas- 
ers? Do  the  words  mean  all  persons  who  purchase  the  land  af- 
ter the  deed  is  recorded,  or  only  those  who  are  subsequent  in 
the  chain  of  title?  If  a  grantor  conveys  the  same  property  twice, 
and  the  second  grantee  puts  his  deed  upon  record,  is  it  notice 
to  one  who  subsequently  purchases  from  the  first  grantee?  We 
think  not.  The  record  is  not  notice  to  the  first  grantee,  for  he 
is  a  prior  purchaser.  Nor  do  we  think  it  was  intended  to  be 
notice  to  anyone  who  should  purchase  from  him.  In  other 
words,  we  think  the  subsequent  purchasers  who  are  meant  are 
only  those  the  origin  of  whose  title  is  subsequent  to  the  title 
of  the  grantee  in  the  recorded  deed.  It  was  so  held  in  the  state 
of  New  York  under  a  statute  apparently  similar  to  that  of  thii 
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state:  Hooker  v.  Pierce,  2  Hill,  650.  The  caae  is  strikingly  like 
the  case  before  us.  In  that  case,  as  in  this,  there  was  a  con- 
veyance by  the  person  under  whom  both  parties  claimed.  Sub- 
sequent thereto,  the  land  was  levied  on  as  the  property  of  the 
grantor  by  virtue  of  an  execution  against  him,  and  was  sold 
by  the  sheriff,  who  made  a  deed  to  the  purchaser.  The  plain- 
tiff, asserting  title  under  the  sheriff's  deed,  claimed  that  the  prior 
conveyance  by  the  defendant  in  execution  was  fraudulent  as  to 
his  creditors  and  therefore  void,  and  the  defendant,  who  derived 
his  title  through  the  prior  conveyance,  claimed  that  he  was  a 
purchaser  for  value  without  notice  of  the  sheriff's  deed.  The 
court  held  that,  although  the  latter  deed  was  on  record  when 
he  purchased,  it  was  not  notice  to  him.  The  opinion  was  by  Mr. 
Justice  Cowan,  who,  in  speaking  for  the  court,  says:  **We  think 
the  case  at  bar  is  distinguishable  from  Jackson  v.  Post,  15  Wend. 
588,  in  respect  to  the  different  character  of  the  persons  now 
claimed  to  be  affected  with  notice,  from  those  who  were  held  to 
be  affected  in  that  case.  There  the  persons  held  to  be  affected 
claimed  under  the  common  source  of  title  by  a  grant,  as  we  have 
noticed,  subsequent  to  that  under  which  their  adversary  claimed. 
And  it  is  such  subsequent  purchasers  alone  to  whom  the  regis- 
try acts  extend.  The  language  of  these  statutes,  so  far  as  they 
affect  deeds,  is  that,  unless  recorded,  such  deeds  shall  be  void 
as  against  subsequent  purchasers.  When  recorded,  therefore, 
they  have  been  held  to  operate  as  notice  to  such  persons.  The 
object  of  all  the  registry  acts,  however  expressed,  is  the  same. 
They  were  intended  to  affect  with  notice  such  persons  only  as 
have  reason  to  apprehend  some  transfer  or  encumbrance  prior 
to  their  own,  because  none  arising  afterward  ****  can,  in  its  own 
nature,  affect  them.  And  after  they  have  once,  on  a  search 
instituted  upon  this  principle,  secured  themselves  against  the 
imputation  of  notice,  it  follows  that  everyone  coming  into  their 
place,  by  title  derived  from  them,  may  insist  on  the  same  princi- 
ple in  respect  to  himself.  It  is  a  general  rule  that  when  once  a 
man  has  granted  away  his  right,  anything  which  he  can  do  or  say 
shall  never  be  received  to  affect  another  claiming  under  him." 
In  Jackson  v.  Post,  15  Wend.  588,  referred  to  in  the  opinion, 
there  was  a  conveyance  by  one  Merrick  to  his  son,  T.  Merrick. 
Subsequently,  the  premises  conveyed  were  levied  upon  under 
an  execution  against  the  grantor,  and  sold  and  conveyed  by  the 
sheriff  as  his  property,  the  purchaser  having  actual  notice  of 
the  deed  to  T.  Merrick,  which,  however,  was  not  then  recorded. 
The  sheriff's  deed  was  first  recorded,  and  then  the  deed  to  the 
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Bon  was  recorded.  It  waa  held  that  notwithstanding  the  fact 
that  the  sheriffs  deed  was  recorded  before  the  record  of  the 
prior  conveyance,  purchasers  under  the  sheriff's  deed  after  the 
registration  of  both  were  affected  with  notice  of  the  first  deed. 
It  seems  to  us  that  both  decisions  are  correct.  There  are  stat- 
utes in  some  of  the  states  which  give  validity  to  the  instrument 
although  it  he  a  second  conveyance  from  the  same  grantor,  pro- 
vided it  be  first  registered.  But  the  statute  of  this  state  has 
never  received  that  construction,  nor  do  we  think  it  was  ever  in- 
tended to  have  such  an  effect.  A  purchaser  is  bound  to  take 
notice  of  a  deed  from  the  grantor  of  his  grantor  prior  to  that 
under  which  his  grantor  claims,  although  the  latter  may  be  re- 
corded first — for  the  statute  does  not  regard  the  order  in  which 
the  deeds  appear  upon  the  registry.  But  when  one  takes  a  con- 
veyance from  another  who  holds  under  the  first  deed  from  hi« 
grantor,  such  purchaser  is  not  bound  to  look  further  for  a  sub- 
sequent deed  from  that  grantor,  for  the  reason  that  such  deed 
is  out  of  the  chain  of  title  under  which  he  buys. 

But  conceding,  for  the  sake  of  the  argument,  that  the  statute 
affected  Mrs.  White  with  notice  of  the  sheriff's  deed,  then  the 
second  question  arises:  Did  she  have  constructive  notice  that 
the  deed  from  John  Crum  to  his  mother  waa  fraudulent  as  to 
creditors? 

The  argument  in  favor  of  the  affirmative,  presumably,  is  that 
the  fact  that  the  creditor,  after  the  conveyance  to  the  mother, 
had  caused  the  land  to  be  sold  as  the  property  of  John  Crum, 
suggests  that  he  considered  that  conveyance  fraudulent,  and  was, 
therefore,  sufficient  to  incite  inquiry  on  part  of  a  prudent  pur- 
chaser. To  this  it  may  be  answered  that  this  is  not  necessarily 
so,  because,  in  point  of  fact,  the  creditor  may  have  caused  the 
sale  for  the  reason  that  he  was  not  aware  that  his  debtor  had 
made  a  previous  conveyance.  But  conceding,  for  the  sake  of 
the  argument,  that  there  is  a  suggestion  of  fraud  in  the  fact  of 
the  sheriff's  sale,  there  would  be  much  force  in  the  contention 
of  the  defendants  in  error,  provided  it  was  shown  that  Mrs. 
White  had  actual  notice  of  that  sale.  But  she  had  no  actual 
knowledge  of  the  fact.  If  she  had  notice  at  all,  it  is  the  con- 
structive notice  of  the  statute.  The  effect  of  the  statute  of  r^- 
istration  is  to  create  a  legal  irrebuttable  presumption  on  part 
of  subsequent  purchasers  that  they  know  of  the  existence  of  the 
duly  recorded  ****  deed.  Now,  to  presume  notice  of  the  deed, 
and  then  from  the  face  of  it  to  presume  that  the  land  was  sold 
by  the  sheriff  because  the  prior  deed  of  the  defendant  in  exeea- 
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tion  was  fraudulent,  is  to  build  one  presumption  upon  another, 
which  is  never  allowed.  The  decisions  of  our  court  are  in  ac- 
cord with  this  view:  Taylor  v.  Harrison,  47  Tex.  454,  26  Am. 
Rep.  304;  McLouth  v.  Hurt,  51  Tex.  115;  Cooke  v.  Bremond, 
27  Tex.  457,  86  Am.  Dec.  626;  Word  v.  Box,  66  Tex.  596. 

Our  conclusion  is,  that  the  plaintiff  in  error,  Mrs.  White, 
showed  the  better  title,  and  therefore  the  judgment  of  the  court 
of  civil  appeals  is  reversed  and  that  of  the  district  court  is  af- 
firmed. 


DEEDS— REGISTRATION— NOTICE.— Recording  a  deed  Is  con- 
■tructive  notice  to  those  only  who  claim  through  or  under  the 
grantor  by  whom  the  deed  was  executed:  Note  to  Davis  v.  Monroe, 
67  Am.  St.  Rep.  583.  The  deeds  and  mortgages  on  record  only  apply 
to  that  particular  chain  of  title:  Note  to  Pyles  v.  Brown,  69  Am.  St. 
Eep.  798. 

DEEDS— RECORDING— SUBSEQUENT  PURCHASERS— AN- 
TECEDENT RIGHTS. — The  registration  of  a  conveyance  or  encum- 
brance is  constructive  notice  only  to  subsequent  purchasers  and 
encumbrancers:  Woodward  v.  Brown,  119  Cal.  283,  63  Am.  St.  Rep. 
108.  The  record  of  a  deed  is  notice  only  to  those  who  are  bound 
to  search  for  it,  including  parties  subsequently  dealing  with  the 
land  or  concerned  with  Its  title,  but  antecedent  rights  are  not  gen- 
erally affected  by  registration,  and  the  record  is  not  notice  to  the 
grantor  in  the  deed:  Davis  v.  Monroe,  187  Pa.  St.  212,  67  Am.  St 
Bep.  681;  Corej  ▼.  Smalley,  106  Mich.  257,  68  Am.  St.  Rep.  474. 


Burnett  v.  Oeohsneb. 

[92  Texas,  588.] 

MASTER  AND  SERVANT— LIABILITY  FOR  UNAUTHOB- 
IZED  ACTS  OF  SERVANT.— An  act  done  by  a  servant  within  the 
scope  of  his  general  authority,  in  furtherance  of  the  master's  busi- 
ness and  for  the  accomplishment  of  the  object  for  which  the  ser- 
vant Is  employed,  renders  the  master  liable,  although  such  particu- 
lar act  was  expressly  forbidden  by  the  mastCT,  and  unlawful  In 
Itself. 

MASTER  AND  SERVANT— LIABILITY  FOR  UNAUTHOR- 
IZED ACT  OF  SERVANT.— If  a  servant  in  charge  of  his  master's 
farm,  with  authority  to  lieep  bogs  from  trespassing  thereon,  first 
catches  and  then  hauls  some  trespassing  hogs,  belonging  to  a  third 
party.  Into  another  state,  where  he  unloads  them  at  a  hog  ranch 
belonging  to  the  master,  the  latter  is  liable  for  such  act  of  the  ser- 
vant, although  it  Is  unauthorized,  because  It  is  in  the  line  of  his 
employment,  and  In  furtherance  of  the  master's  business. 

Flood,  Hughes  &  Foster,  for  the  appellant, 

S.  H.  Hodges  and  L.  H.  Mathis,  for  the  appellaflL 
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•***  GAINES,  C.  J.  In  this  case,  a  question  is  certified  for 
our  determination  which  is  thus  stated  by  the  court  of  civil  ap- 
peals for  the  second  supreme  judicial  district: 

"This  suit  was  brought  by  the  appellee  against  appellant 
Burnett  to  recover  damages  in  the  sum  of  one  hundred  and 
twenty-nine  dollars  for  the  alleged  conversion  of  twenty-six 
hogs  belonging  to  appellee,  the  suit  originating  in  the  justice 
court  and  being  tried  on  appeal  in  the  county  court,  resulting 
in  a  judgment  there  for  one  hundred  and  twenty-five  dollars,, 
from  which  this  appeal  is  prosecuted.  Upon  conclusions  noted, 
the  judgment  was  aflBrmed  in  this  court  January  7,  1899,  Hun- 
ter, J.,  dissenting,  and  the  case  is  now  pending  before  us  on 
motion  for  rehearing. 

"At  the  suggestion  of  appellant,  in  view  of  the  dissent,  we. 
deem  it  proper  to  certify  to  your  honors  for  decision,  as  pro- 
vided in  article  1043,  the  controlling  question  in  the  case,  which 
is,  whether,  upon  the  facts  below  stated,  appellant  was  liable 
for  the  acts  of  one  Williams  in  penning  and  hauling  the  hogs 
from  appellant's  ranch  in  Wichita  county,  Texas,  across  Red 
river  into  the  Indian  Territory,  a  distance  of  about  twenty-five 
miles,  and  unloading  them  there  at  appellant's  hog  ranch? 

"Williams  was  in  charge  of  appellant's  farm  in  Wichita  county,, 
and  was  appellant's  boss  on  the  farm,  but  not  on  the  hog  ranch, 
and  he  had  no  express  authority  from  appellant  to  haul  the  hogs 
from  the  farm  to  the  ranch.  The  hogs,  however,  had  frequently 
entered  the  farm  inclosures,  destroying  and  wasting  more  or  less 
corn  belonging  to  appellant,  and  had  been  several  times  penned 
at  the  instance  of  Williams,  to  prevent  damage  to  the  crops^ 
who  as  often  notified  appellee  of  such  facts,  requesting  him  to 
take  the  hogs  away,  but  though  he  did  take  them  away,  he  did 
not  keep  them  up,  as  was  the  custom  of  the  neighborhood,  but 
permitted  them  to  run  at  large.  Upon  being  informed  by  Wil- 
liams that  the  hogs  were  eating  up  the  corn,  appellant  instructed 
Williams  to  keep  them  out,  but  did  not  'give  him  any  special 
instructions  further  than  to  keep  them  out.'  He  did  not  tell 
him  to  keep  them  out  if  he  had  to  kill  them,  but  did  tell  him 
that  if  appellee  did  not  keep  his  hogs  out  and  if  he  (appellant) 
had  to  run  after  them  like  Williams  had  to  do,  he  (appellant) 
would  kill  them.  The  inference  from  the  facts  proven  was  ir- 
resistible that  Williams,  in  removing  the  hogs  from  the  farm 
to  the  hog  ranch,  was  doing  it  as  a  means  of  keeping  them  out 
of  the  farm  inclosures,  the  means  previously  tried  proving  un- 
availing, and  that  he  was  not  acting  in  his  own  interest,  except 
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possibly  to  rid  himself  of  the  annoyance,  but  solely  for  the  bene- 
fit of  appellant. 

"The  question  certified  is  whether,  upon  this  state  of  case, 
Williams  *®*  was  acting  within  the  scope  of  his  authority  and 
in  furtherance  of  appellant's  business;  the  errors  assigned  to 
the  rulings  on  the  trial  being  probably  well  taken  unless  he 
was  so  acting  within  the  scope  of  his  authority,  but  otherwise 
not  well  taken:  Mechem  on  Agency,  sec.  740;  International  etc. 
By.  Co.  V.  Cooper,  88  Tex.  607,  and  cases  there  reviewed. 

'*The  dissenting  view  of  Justice  Hunter  upon  this  question 
is  thus  stated  by  him:  1  am  also  of  opinion  that  the  special 
barges  asked  by  appellant,  Nos.  3  and  8,  should  have  been  given, 
•and,  therefore,  I  think  the  fifth  and  sixth  assignments  should 
he  sustained,  and  that  a  new  trial  should  have  been  granted, 
because  the  verdict  of  the  jury  was  not  sustained  by  the  evi- 
dence. I  base  this  last  conclusion  upon  the  ground  that  when 
Williams,  Burnett's  farm  boss,  loaded  up  the  appellee's  hogs 
and  carried  them  out  of  the  state  into  the  Indian  Territory,  he 
committed  a  trespass  by  converting  them  to  his  own  use,  and 
that  Burnett's  orders  to  him  to  keep  the  hogs  out  of  the  field 
did  not  authorize  him  to  do  that  unlawful  and  tortious  act. 
It  may  be  that  his  language  would  have  authorized  Williams  to 
kill  the  hogs,  and  I  believe  that  if  Williams  had  killed  them 
Burnett  would  have  been  liable,  because  he  had,  in  effect,  I 
think,  expressly  authorized  him  to  do  so.  But  a  man  cannot 
be  convicted  or  held  liable  for  one  offense  or  tort  committed 
by  his  servant  wliich  he  did  not  advise  or  authorize,  simply  be- 
cause he  had  authorized  or  advised  him  to  commit  some  other 
one  which  was  not  committed.  It  is  clear  to  me  that  the  judg- 
ment in  this  case  ought  to  be  reversed,  on  the  ground  mainly 
that  the  agent,  in  carrying  the  hogs  out  of  the  state,  acted  be- 
yond the  scope  of  his  authority  and  did  an  unlawful  and  torti- 
-ons  act,  the  authority  for  which  could  not  be  implied  from  the 
orders  given  by  Burnett.*  ** 

It  being  a  matter  of  common  knowledge  that  com  cannot 
be  raised  in  a  field  to  which  hogs  have  access,  we  are  of  the 
opinion  that  the  manager  of  the  farm  had  implied  authority  to 
prevent  their  encroachment  upon  the  crop.  It  was  his  duty  to 
keep  the  hogs  out  of  the  field,  provided  it  was  practicable  to  do 
so  with  reasonable  labor  and  expense  and  by  lawful  means:  In- 
ternational etc.  By.  Co.  t.  Anderson,  82  Tex.  516,  27  Am.  St. 
Bep.  902.  It  follows,  as  we  think,  that  the  act  of  Williams 
was  within  the  scope  of  his  employment,  unless  it  be  the  law 
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that  the  servant  is  to  be  deemed  to  act  in  excess  of  his  author- 
ity whenever  he  resorts  to  an  illegal  act  to  further  the  busineia 
intrusted  to  him  by  his  master.  But  such  is  not  the  law:  In- 
ternational etc.  By.  Co.  y.  Cooper,  88  Tex.  607.  In  the  case 
cited,  the  court  quote  with  approval  the  following  propositions 
laid  down  in  the  case  of  the  same  appellant  against  Anderson, 
cited  above:  ''To  hold  the  master  liable  for  the  act  of  his  ser- 
vant, it  is  not  necessary  that  the  servant  should  have  the  au- 
thority to  do  the  particular  act.  The  act  of  the  servant  may 
be  contrary  to  his  express  orders,  and  yet  the  master  may  be 
liable.  But  the  act  must  be  done  within  the  scope  of  the  gen- 
eral authority  of  the  servant.  It  must  be  done  in  furtherance 
of  the  master's  business,  and  for  the  accomplishment  of  the 
object  for  which  the  servant  is  employed.  For  the  mode  in 
which  the  servant  performs  the  ••*  duty  he  is  engaged  to  per- 
form, if  wrongful  and  to  the  injury  of  another,  the  master  is 
liable,  although  he  may  have  expressly  forbidden  the  particular 
act." 

As  we  deduce  from  the  statement  accompanying  the  question, 
the  court  of  civil  appeals  find  in  effect  as  facts  that  Williams  re- 
moved the  hogs  for  the  purpose  of  keeping  them  out  of  the  field, 
and  that  in  doing  so  he  was  acting  solely  in  the  interest  of  his 
employer.  Such  being  the  facts,  we  are  of  opinion  that  in  legal 
contemplation  he  acted  within  the  scope  of  his  authority  and 
in  furtherance  of  appellant's  business.  Our  opinion  will  be  fo 
certified. 

MASTFR  AVD  SERVANT— T.TABTTJTT  FOR  TTVATTTTTORT7TTO 
ACTS  OF  SERVANT.— A  nin»ter  is  Hable  for  the  wlllfnl  and  wroof- 
fnl  art  of  h!«  w»rvnnt  directly  within  the  scope  of  his  «nplojni«it, 
thonirh  not  sanrtinned  nor  ratlflpd  by  the  mast«»r:  Bryan  t,  Adl«r, 
97  Wis,  124.  65  Am.  St.  Rep.  99.  When  a  servant  performs  tb« 
duty  for  which  be  is  engaged  in  a  wrongrnl  manner,  and  to  tb« 
Injnry  of  another,  the  maRtcr  Is  liable,  slthonjrh  he  may  have  •«- 
pressly  forbidden  the  pnrtlctjlar  art:  International  etc.  Ry.  Co.  ▼. 
Anderwon.  82  Tex.  516.  27  Am.  St.  Rep.  902.  and  note:  Stpphf^nsoa 
T.  Boiithf>m  Pac.  Co..  93  Cal.  TJTA.  21  km.  St.  Rep.  228;  Ritchie  ▼. 
Waller.  63  Conn.  156,  88  Am.  St  Bep.  861,  and  note. 
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[92  Texas,  685.] 

MUNICIPAL  OOBPOBATIONS— STREET  IMPROVEJ- 
MENTS— CONSTITUTIONAL  LAW.— A  provision  in  a  city  charter 
authorizing  the  improvement  of  streets  at  the  cost  of  abutting  prop- 
erty, in  proportion  to  frontage,  without  regard  to  special  benefits 
to  the  property,  is  unconstitutional  and  void. 

MUNICIPAL  CORPORATIONS-STREET  IMPROVE- 
MENTS—CONSTITUTIONAL LAW.— The  state  legislature  cannot 
authorize  a  municipal  corporation  to  assess  upon  abutting  property 
the  cost  of  street  improvement  or  public  improvements  in  a  sum 
materially  exceeding  the  special  benefits  which  that  property  may 
derive  from  the  worli. 

MUNICIPAL  CORPORATIONS-STREET  IMPROVE- 
MENTS—CONSTITUTIONAL LAW.— The  state  legislature  cannot 
authorize  a  municipal  corporation  to  assess  upon  abutting  property 
the  cost  of  street  or  public  improvement,  without  regard  to  benefits 
derived,  and  make  such  assessment  conclusive  upon  the  owner  with- 
out an  opportunity  to  contest  the  question  of  benefits.  Such  an 
assessment  is  null  and  void  as  a  whole,  and  not  merely  as  to  so 
much  thereof  as  may  be  shown  to  be  in  excess  of  the  benefits  re- 
ceived. 

MUNICIPAL  CORPORATIONS-STREET  IMPROVE- 
MENTS—ASSESSMENT— LSTuPPEL.— A  person  owning  property 
abutting  upon  a  street  is  not  estopped  to  deny  the  validity  of  an 
assessment  for  street  improvements,  when  such  assessment  is  made 
without  any  fair  opportunity  given  to  such  owner  to  contest  its  cor- 
rectness. 

MUNICIPAL  CORPORATIONS— STREET  IMPROVE- 
MENT—ASSESSMENT  —  ESTOPPEL.— The  failure  of  a  person 
who  owns  propei'ty  abutting  on  a  street  to  appear  when  opportunity 
is  afforded  to  contest  the  validity  of  an  assessment  for  street  im- 
provement, in  default  of  which  a  statute  provides  that  he  shall  be 
estopped  from  contesting  the  validity  of  such  assessment,  does  not 
estop  him  trom  sliowing  that  it  is  invalid,  because  the  statute  au- 
thorizing it  is  unconstitutional  in  this,  that  it  authorizes  such  assess- 
ment in  a  sum  materially  exceeding  the  special  benefits  which  such 
property  can  derive  from  the  improvement. 

CONSTITUTIONAL  LAW.— STATUTES  CANNOT  VALI- 
DATE BY  ESTOPPEL  an  act  that  they  are  forbidden  by  the  state 
constitution  to  authorize. 

MUNICIPAL  CORPORATIONS— INVALID  STREET  AS- 
SESSMENT—BENEFIT TO  LOTS.— If  a  statute  provides  that  If, 
for  any  reason,  recovery  for  street  improvement  cannot  be  had  in 
accordance  with  the  assessment  made  on  the  front  foot  rule,  it  may 
be  allowed  accordinjf  to  the  standard  of  benefits  to  the  lot  assessed, 
an  abutting  property  owner  is  not  required  to  enter  into  the  ques- 
tion of  benefits  in  order  to  defend  against  an  invalid  assessment 
under  the  front  foot  rule. 

Hutcheson,  Campbell  &  Myer,  for  the  appellantli 
Ewing  &  Ring,  for  the  appellee. 
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«8»  BROWN,  A.  J.  We  omit  many  of  the  facts  of  this  case 
which  are  immaterial  in  considering  the  questions  presented  to 
this  court.    The  following  are  the  material  facts: 

Bettie  M.  Hutcheson,  wife  of  J.  C.  Hutcheson,  owned  in  her 
separate  right  a  block  of  land  containing  about  twenty  acres 
fronting  six  hundred  and  forty-seven  feet  on  the  north  side  of 
the  Harrisburg  road  and  some  other  lots  upon  the  said  road — 
all  lying  within  the  limits  of  the  city  of  Houston  between  the 
International  &  Great  Northern  Railroad  and  the  corporate 
line  of  the  city. 

At  a  meeting  of  the  city  council  of  the  city  of  Houston,  held 
on  August  13,  1894,  the  council  adopted  a  resolution  declar- 
ing that  the  improvement  of  the  Harrisburg  road  from  the  In- 
ternational &  Great  Northern  Railroad  tracks  to  the  city  lim- 
its was  a  public  necessity.  The  resolution  stated  the  different 
kinds  of  material  of  which  the  improvement  might  be  made, 
and  directed  that  bids  for  the  work  be  solicited.  The  third  sec- 
tion of  the  resolution  is  in  the  following  language:  "The  cost 
of  constructing  said  improvements,  except  as  to  street  intersec- 
tions, together  with  the  cost  of  collecting  thereof,  shall,  as  pro- 
vided in  section  24  of  the  charter  of  said  city,  be  wholly  de- 
frayed by  the  owner  *®**  of  the  lot  or  lots,  block  or  blocks,  or 
tracts  of  land  when  not  divided  into  lots  or  blocks  abutting  on 
eaid  portion  of  said  streets  or  avenues  to  be  so  improved,  and 
said  improvements  shall  be  paid  for  in  five  equal  annual  instal- 
ments." The  resolution  was  published  as  required  by  the  pro- 
visions of  the  charter,  and  the  city  engineer  made  specifications 
for  the  work,  which  were  approved  by  the  city  council,  and, 
after  due  advertisement,  the  city  council  entered  into  a  contract 
with  R.  C.  Storrie  to  make  the  improvement  ordered. 

The  city  engineer,  in  accordance  with  the  terms  of  the  charter, 
made  and  filed  a  roll  of  ownership  upon  which  the  property  of 
Mrs.  Hutcheson  was  placed,  and  the  cost  of  the  improvement, 
according  to  the  contract,  was  apportioned  to  the  said  property 
by  the  front  foot  thereof,  as  required  by  the  charter  to  be  done. 
The  roll  of  ownership  thus  made  out  was  filed  with  the  secre- 
tary of  the  city,  who  gave  notice  of  its  filing,  as  required  by 
the  charter,  and  there  being  no  objection  presented  on  the  part 
of  Mrs.  Hutcheson,  it  was  approved  by  the  council  and  improve- 
ment certificates  were  ordered  to  be  issued  to  R.  C.  Storrie  for 
the  cost  of  the  work,  when  approved  by  the  board  of  public 
works.  R.  C.  Storrie  did  the  work  according  to  the  contract, 
and  the  improvement  certificates  were  issued,  and  delivered  to 
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him.  Mrs,  Hutcheson  having  failed  to  pay  the  instalments,  this 
suit  was  filed  to  enforce  their  collection,  and  the  district  court 
entered  Judgment  foreclosing  a  lien  upon  the  property  for  the 
amount  assessed,  except  the  correction  of  some  errors. 

Mrs.  Hutcheson's  properi;y  was  situated  in  a  part  of  the  city 
of  Houston  where  there  were  very  few  houses  of  any  kind,  and 
most  of  them  small  and  of  little  value.  Much  of  the  property 
in  \  hat  vicinity  was  used  for  pasturage,  and  there  were  no  water 
mains  or  pipes,  electric  lights,  or  sewerage  in  that  portion  of 
the  city.  As  to  whether  the  value  of  the  property  was  equal  to 
the  amount  assessed  upon  it  for  the  improvement,  the  testi- 
mony was  conflicting  and  the  issue  not  determined  by  the  court 
of  civil  appeals.  Mrs.  Hutcheson  offered  evidence  to  show  that 
there  were  no  special  benefits  derived  by  her  property  from  the 
improvements  made,  which  was  excluded  by  the  court,  and  there 
was  no  evidence  that  such  benefits  did  exist.  The  court  of  civil 
appeals  affirmed  the  judgment  of  the  district  court,  from  which 
Mrs.  Hutcheson  and  her  husband  have  sued  out  this  writ  of  er- 
ror. 

Plaintiffs  in  error  present  a  number  of  objections  to  the  judg- 
ment, all  based  upon  the  proposition  that  the  charter  of  the- 
city  of  Houston,  in  so  far  as  it  authorizes  the  city  council  to 
improve  the  streets  at  the  cost  of  abutting  property  without  re- 
gard to  special  benefits  to  the  property,  is  violative  of  sections 
17  and  19  of  the  constitution  of  this  state,  which  read  as  follows: 

"Sec.  17.  No  person's  property  shall  be  taken,  damaged,  or 
destroyed  for  or  applied  to  public  use  without  adequate  com- 
pensation being  made,  unless  by  the  consent  of  such  person.** 

"Sec.  19.  No  citizen  of  this  state  shall  be  deprived  of  life, 
liberty,  ®^*  property,  privileges,  or  immunities,  or  in  any  man- 
ner disfranchised,  except  by  the  due  course  of  the  law  of  the 
land." 

Also,  that  it  is  in  conflict  with  the  following  provision  of 
section  1  of  the  fourteenth  amendment  to  the  constitution  of 
the  United  States:  "Nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws.** 

The  court  of  civil  appeals  followed  strictly  the  case  of  Adams 
V.  Fisher,  75  Tex.  657,  in  which  Judge  Staj^on  said:  "The  char- 
ter of  the  city  of  Galveston  gives  to  its  council  the  legislative 
power  to  determine  whether  such  an  improvement  will  be  for 
the  public  interest,  and  also  to  determine  whether  it  will  be  of 
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Buch  benefit  to  property  fronting  on  that  particular  gtreet  to  be 
improved  as  will  justify  the  imposition  of  a  part  of  the  costs  of 
the  improvement  on  the  owners  of  such  property,  and  its  deter- 
mination of  this  question  must  be  deemed  conclusive,"  and  in 
support  of  the  opinion  Judge  Stayton  quoted  from  Ludlow  v. 
Cincinnati  etc.  By.  Co.,  78  Ky.  360,  as  follows:  "While  asseaa- 
ments  of  this  character,  as  distinguished  from  general  taxation, 
rest  upon  the  basis  of  benefits  or  presumed  benefits  to  the  prop- 
erty assessed,  it  is  not  essential  to  their  validity  that  an  actual 
enhancement  in  value  or  other  benefit  to  the  owner  be  shown. 
The  passage  of  the  ordinance  by  the  city  council,  under  the 
power  granted  in  the  charter,  is  conclusive  of  the  propriety  of 
the  improvement  and  of  the  question  of  benefit  to  the  owners  of 
abutting  property.**  In  that  opinion  this  court  followed  the 
great  weight  of  authority  by  which  this  extraordinary  power  has 
been  sustained  with  remarkable  unanimity.  But  in  the  case  of 
Nonfood  V.  Baker,  172  U.  S.  269,  recently  decided  by  the  su- 
preme court  of  the  United  States,  the  rule  announced  in  Adams 
V.  Fisher,  75  Tex,  657,  has  been  completely  overturned  and  all 
precedents  establishing  it  have  been  set  aside.  We  recognize 
the  binding  force  of  the  decision  of  the  supreme  court  of  the 
United  States  upon  this  question,  but  we  the  more  readily  ap- 
ply it  because  we  indorse  it  as  a  timely  and  just  announcement 
of  the  superiority  of  a  constitutional  guaranty-  over  a  rule  of  law 
established  by  the  courts.  We  feel  some  satisfaction  also  in  the 
fact  that  the  constitution  of  this  state  provides  with  equal  full- 
ness for  the  protection  of  the  rights  of  property  under  such 
circumstances  as  does  the  constitution  of  the  United  States,  and, 
if  the  action  now  undergoing  investigation  is  violative  of  the 
constitution  of  the  United  States,  it  is  more  palpably  a  viola- 
tion of  the  plainer  provisions  of  the  constitution  of  the  state  of 
Texas. 

The  first  question  is,  ^Vhat  scope  are  we  to  give  to  the  case 
of  Norwood  v.  Baker,  172  U.  S.  269,  as  authority  in  the  decis- 
ion of  this  case?  Counsel  for  Storrie  have  presented  an  able  and 
ingenious  argument  in  which  they  endeavor  to  limit  Norwood 
V.  Baker,  172  U.  S.  269,  by  contrasting  it  with  previous  decisions 
of  the  same  court,  and  by  ascribing  to  the  fonnef  decisions  su- 
periority, they  seek  to  eliminate  from  the  later  case  every  point 
which  contradicts  a  former  decision.  It  is  claimed  that  because 
the  court  says  *•*  Norwood  v.  Baker,  172  U.  S.  269,  is  not  in 
conflict  with  the  former  decisions,  that  court  did  not  intend  to 
decide  that  which  is  in  fact  in  conflict.    The  more  reasonable 
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conclusion  is,  that  the  court  did  not  understand  the  former 
cases  to  embrace  the  grounds  upon  which  the  latter  case  rests. 
The  case  mainly  relied  upon  for  this  purpose  is  Parsons  v.  Dis- 
trict of  Columbia,  170  U.  S.  45,  in  which  the  assessment  was 
made  by  an  act  of  Congress,  while  in  the  case  of  Norwood  v. 
Baker,  172  U.  S.  269,  it  was  made  by  a  municipal  corporation 
under  an  act  of  the  legislature.  In  the  former  case,  the  court 
distinguishes  the  two  classes  in  the  following  language:  "There 
is  a  wide  difference  between  a  tax  or  assessment  prescribed  by  a 
legislative  body  having  full  authority  over  the  subject  and  one 
imposed  by  a  municipal  corporation  acting  under  a  limited  and 
delegated  authority.  And  the  difference  is  still  wider  between 
a  legislative  act  making  an  assessment,  and  the  action  of  mere 
functionaries  whose  authority  is  derived  from  municipal  ordi- 
nances." The  distinction  drawn  may  not  be  sound,  but  the 
fitatement  shows  that  the  question  decided  in  Norwood  v.  Baker, 
172  TJ.  S,  269,  was  not  determined  in  the  case  relied  upon. 

Norwood  V.  Baker,  172  U.  S.  269,  establishes  the  following 
propositions  which  are  applicable  to  the  case  at  bar: 

1.  The  legislature  of  a  state  cannot  authorize  a  municipal 
corporation  to  assess  upon  abutting  property  the  cost  of  a  pub- 
lic improvement  in  a  sum  materially  exceeding  the  special  bene- 
fits which  that  property  may  derive  from  the  work.  The  court 
eaid:  "In  our  judgment,  the  exaction  from  the  owner  of  pri- 
vate property  of  the  cost  of  a  public  improvement  in  substan- 
tial excess  of  the  special  benefits  accruing  to  him  is,  to  the  ex- 
tent of  such  excess,  a  taking  under  the  guise  of  taxation  of  pri- 
vate property  for  public  use  without  compensation."  It  has 
been  uniformly  held  that  such  assessments  rest  upon  the  grounds 
that  the  benefits  conferred  are  equal  to  the  demands  made  upon 
the  property,  but  the  courts,  in  applying  the  law  to  the  parti- 
cular cases,  have  heretofore  ignored  the  principle  upon  which 
the  authority  rests,  and  have  held  that  the  exercise  of  the  power 
•will  be  upheld  although  the  facts  out  of  which  it  arises  do  not 
exist,  and  that  benefits  will  be  presumed  to  equal  the  assess- 
ment. 

2.  The  legislature  of  a  state  cannot  confer  upon  a  municipal 
corporation  the  authority  to  make  such  assessment  conclusive 
upon  the  owner  without  giving  an  opportunity  to  contest  the 
question  of  benefits.  Upon  that  point  the  court  said:  "As  al- 
ready indicated,  the  principle  underlying  special  assessments 
to  meet  the  cost  of  public  improvements  is  that  the  property 
upon  which  they  are  imposed  is  peculiarly  benefited,  and  there- 


June,  IW9.]  IIuTCHEsox  v.  Storrie.  889 

fore  the  owners  do  not,  in  fact,  pay  anything  in  excess  of  what 
they  receive  by  reason  of  such  improvement.  But  the  guaran- 
ties for  the  protection  of  private  property  would  be  seriously 
impaired  if  it  were  established  as  a  rule  of  constitutional  law 
that  the  imposition  by  the  legislature  upon  particular  private 
property  of  the  entire  cost  of  public  improvement,  irrespective 
of  any  peculiar  benefit  ^^^  accruing  to  the  owner  from  such 
improvement,  could  not  be  questioned  by  him  in  the  courts  of 
the  country.  It  is  one  thing  for  the  legislature  to  prescribe  it 
as  a  general  rule  that  property  abutting  on  a  street  opened  by 
the  public  shall  be  deemed  to  have  been  specially  benefited  by 
such  improvement,  and  therefore  should  specially  contribute  to 
the  cost  incurred  by  the  public.  It  is  quite  a  different  thing 
to  lay  down  as  an  absolute  rule  that  such  property,  whether  it 
is  in  fact  benefited  or  not  by  the  opening  of  the  street,  may 
be  assessed  by  the  front  foot  for  a  fixed  sum  representing  the 
whole  cost  of  the  improvement  and  without  any  right  in  the 
property  owner  to  show,  when  an  assessment  of  that  kind  is  made 
or  is  about  to  be  made,  that  the  sum  so  fixed  is  in  excess  of  the 
benefits  received."  If  the  law  under  which  the  assessment  in 
controversy  in  this  suit  was  made  did  not  afford  to  the  property 
owner  a  fair  opportunity  to  contest  the  correctness  of  the  as- 
sessment made  upon  her  property,  she  was  not  estopped  to  deny 
its  validity. 

3.  In  Norwood  v.  Baker,  172  TJ.  S.  269,  the  supreme  court  of 
the  United  States  laid  down  the  rule  that  because  the  assessment 
was  made  under  a  law  that  did  not  afford  property  owners  the  op- 
portunity to  be  heard  nor  empower  the  city  authorities  to  con- 
sider the  question  of  benefits,  the  assessment  in  that  case  was 
a  nullity.  Upon  this  proposition  that  honorable  court  said:  *1t 
is  said  that  a  court  of  equity  ought  not  to  interpose  to  prevent 
the  enforcement  of  the  assessment  in  question  because  the  plain- 
tiff did  not  show  nor  offer  to  show  proof  that  the  amount  as- 
sessed upon  her  property  was  in  excess  of  the  special  benefits 
accruing  to  it  by  reason  of  the  opening  of  the  street.  This  sug- 
gestion implies  that  if  the  proof  had  shown  an  excess  of  cost  in- 
curred in  opening  the  street  over  the  special  benefits  accruing 
to  the  abutting  property,  a  decree  might  properly  have  been 
made  enjoining  the  assessment  to  the  extent  simply  that  such 
cost  exceeded  the  benefits.  We  do  not  concur  in  this  view.  As 
the  pleadings  show,  the  village  proceeded  upon  the  theory,  jus- 
tified by  the  words  of  the  statute,  that  the  entire  cost  incurred 
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in  opening  the  street,  including  the  value  of  the  property  ap- 
propriated, could,  when  the  assessment  was  by  the  front  foot, 
be  put  upon  the  abutting  property,  irrespective  of  special  bene- 
fits. The  assessment  was  by  the  front  foot  and  for  a  specified 
sum  representing  such  costs,  and  that  sum  could  not  have  been 
reduced  under  the  ordinance  of  the  village,  even  if  proof  had 
been  made  that  the  cost  and  expenses  assessed  upon  the  abut- 
ting property  exceeded  the  special  benefits.  The  assessment 
was  in  itself  an  illegal  one,  because  it  rested  upon  a  basis  that 
excluded  any  consideration  of  benefits.  A  decree  enjoining  the 
whole  assessment  was  therefore  the  only  appropriate  one." 

From  the  record,  it  appears  that  in  determining  the  amount 
to  be  assessed  against  the  property  of  Mrs.  Hutcheson,  neither 
the  city  council  nor  the  municipal  officers  considered  the  ques- 
tion of  special  benefits  which  might  accrue  to  the  land  from  the 
work;  but  proceeded  upon  the  basis  of  the  cost  of  the  improve- 
ment to  determine  the  amount.  It  follows  that  the  assessment 
is  void  unless  Mrs.  Hutcheson  is  estopped  *^*  to  set  up  the  de- 
fense by  a  failure  to  enter  a  protest  against  the  proceeding  and 
to  sue  out  an  injunction  against  the  council. 

The  charter  of  the  city  of  Houston  confers  upon  the  city 
council  full  authority  and  control  over  its  streets  and  alleys, 
and  empowers  the  council  to  determine  what  street  or  portion  of 
any  street  shall  be  improved,  and  whether  the  cost  of  such  im- 
provement shall  be  paid 'by  the  city  in  whole  or  in  part,  or  by 
the  owners  of  the  abutting  property  either  in  whole  or  in  part. 
If  the  city  council  should  determine  to  charge  the  cost  or  any 
portion  of  it  upon  the  abutting  property,  then,  by  a  two-thirds 
vote  of  all  the  aldermen,  it  must  determine  whether  the  im- 
provement is  necessary  to  the  public  interest.  When  these 
questions  have  been  settled  by  the  council,  if  it  be  decided  that 
the  cost  of  the  improvement  shall  be  paid  by  the  owners  of  the 
abutting  property,  the  charter  provides  that  "the  cost  .... 
shall  be  defrayed,  in  case  of  street  improvements,  by  the  owner 
or  owners  of  the  lot  or  lots,  block  or  blocks,  tracts  of  land,  when 
not  laid  out  into  lots  and  blocks,  abutting  on  such  street  or  por- 
tion of  street  improved,  according  to  the  cost  of  work  in  front 
of  the  particular  lot  or  block  or  tracts  of  land."  The  city  coun- 
cil is  also  empowered  to  determine  whether  the  work  shall  be 
paid  for  in  money,  bonds  of  the  city,  or  improvement  certifi- 
cates, and  to  make  a  contract  for  it.  After  the  contract  has 
been  made,  it  is  the  duty  of  the  city  engineer  to  make  out  a 
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roll  of  property  abutting  on  the  street  to  be  improved,  and  to 
specify  upon  such  roll,  among  other  things,  "the  total  cost,  as 
ascertained  and  calculated  by  the  city  engineer  of  such  im- 
provements necessary  to  be  borne  by  each  and  to  be  paid  by 
each  owner  of  such  property  as  described  in  such  roll.**  There 
is  no  discretion  lodged  with  the  city  council  in  determining  the 
assessment  to  be  made  upon  the  abutting  property,  but  the  char- 
ter absolutely  fixes  the  rule  by  which  the  assessment  is  to  be 
governed,  and  devolves  upon  the  engineer  the  mere  ministerial 
duty  to  ascertain  by  calculation  what  the  work  in  front  of  the 
particular  lot  will  cost,  under  the  contract,  according  to  speci- 
fications. The  law  prescribed  the  standard  to  be  the  cost  of 
work  done  in  front  of  the  lot,  the  specifications  showed  the  work 
to  be  performed,  and  the  contract  fixed  the  price.  A  calcula- 
tion alone  was  necessary  to  ascertain  the  sum  to  be  expressed 
on  the  roll.  Neither  the  council  nor  the  engineer  could  pro- 
ceed upon  any  other  basis  than  that  expressed  in  the  statute, 
for  we  must  look  alone  to  the  charter  for  the  powers  to  be  ex- 
ercised by  these  ofHcials.  If,  however,  there  were  room  for 
doubt  as  to  the  rule  by  which  the  assessment  is  to  be  made,  the 
charter  would  set  that  at  rest,  for  in  the  next  succeeding  phrase 
of  the  same  sentence  is  to  be  found  the  following  provision: 
"And  in  case  of  sewerage  or  drainage  improvements  (the  cost) 
shall  be  defrayed  by  the  owner  or  owners  of  such  lot  or  lots, 
block  or  blocks,  or  tracts  of  land  when  not  laid  out  into  lots 
or  blocks,  according  to  the  proportionate  benefits  of  the  lots," 
et  cetera.  It  is  apparent  that  in  the  enactment  of  these  provi- 
sions in  the  same  section  and  in  the  same  sentence,  the  distinc- 
tion between  the  assessment  of  the  cost  and  the  assessment  of 
the  ****  value  of  benefits  was  present  in  the  legislative  mind, 
and  that  the  rule  of  assessing  for  street  improvements  accord- 
ing to  the  cost  of  the  work,  without  regard  to  benefits,  was  in- 
tentionally and  distinctly  applied  to  that  class  of  work  with  the 
intention  to  exclude  benefits.  Up  to  this  point  in  the  proced- 
ure, there  certainly  could  have  been  no  departure  from  the  rule 
expressed  in  the  charter  by  the  city  council  or  any  officer  en- 
gaged in  the  execution  of  the  powers  conferred — special  bene- 
fits could  not  have  been  considered;  but  it  is  claimed  that  the 
charter  provides  for  a  hearing  before  the  council  at  which  the 
rights  of  the  parties  might  have  been  adjusted  upon  the  basis 
of  benefits,  and  that  the  plaintiffs  in  error  are  estopped  to  deny 
the  validity  of  the  assessment  because  they  failed  to  call  upon 
the  cotincil  by  petition  to  revise  and  correct  the  proceedings 
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and  remedy  the  wrong.  The  question  arises,  Did  the  charter 
afford  to  Mrs.  Hutcheson  an  opportunity  to  contest  the  mode  of 
making  the  levy? 

After  the  roll  of  ownership  has  been  prepared  by  the  city  en- 
gineer and  approved  by  the  board  of  public  works  and  by  the 
city  council,  it  must  be  filed  with  the  secretary  of  the  city,  who 
is  required  to  publish  the  following  notice:  "Persons  owning 
property  on  (here  insert  the  name  of  the  street  or  streets,  or 
description  of  portions  of  the  same  referred  to  in  said  roll,  or 
a  description  of  the  territory  or  district  to  which  the  roll  re- 
lates) are  hereby  notified  that  the  roll  of  ownership  showing  the 
amount  of  the  special  assessment  tax  levied  against  the  own- 
ers of  property  above  referred  to,  to  cover  the  cost  of  improve- 
ment made  in  accordance  with  the  resolution  of  the  city  coun- 
cil relating  to  the  same,  adopted  (here  insert  the  date  of  the 
resolution),  has  been  placed  in  the  office  of  the  city  secretary 
for  inspection,  in  order  that  all  persons  interested  therein,  or 
to  be  affected  thereby,  may  have  an  opportunity  of  calling  the 
attention  of  the  city  council  to  any  errors  or  mistakes  connected 
with  such  assessments  levied  against  property  owned  by  them, 
as  shown  in  said  rolls."  The  secretary  is  required  to  mail  a  copy 
of  the  notice  to  the  postoffice  address  of  the  property  owner. 
At  any  time  within  ten  days  after  the  first  publication  of  the 
notice,  the  property  owner  may  "by  petition  to  the  city  council, 
filed  with  the  city  secretary,  object  to  any  such  acts  and  pro- 
ceedings and  show  wherein  they  have  been  or  may  be  wronged 
or  injured  thereby,  and  to  ask  for  a  revision  or  correction  of  the 
same;  and  they  shall  be  permitted,  and  it  shall  be  their  duty, 
before  the  final  approval  of  such  roll,  to  appear  in  person,  or 
by  agent  or  attorney,  before  said  city  council,  and  not  thereaf- 
ter at  any  time  before  any  other  tribunal,  fraud  and  collusion, 
which  was  then  unknown  and  could  not  by  reasonable  diligence 
have  been  ascertained,  excepted,  and  apply  for  redress  for  such 
wrong  or  injury,  and  for  the  correction  of  such  errors  as  they 
may  point  out  and  establish  to  the  satisfaction  of  said  council; 
nor  shall  any  such  roll  be  finally  approved  by  the  city  council 
after  filing  of  such  petition  by  any  person  so  affected  or  liable 
to  be  affected  by  said  proceedings,  until  such  petition  shall  have 
been  heard  and  acted  upon  by  the  city  council,  although  **^^  it 
shall  not  be  necessary  to  incorporate  in  the  minutes  of  said  city 
council  its  action  thereon;  and  it  shall  be  the  duty  of  any  per- 
«on  who  may  deem  himself  injured  by  the  action  or  nonaction 
of  the  city  council  in  reference  to  the  matters  contained  in  such 
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petition,  within  five  days  after  the  approval  of  such  roll  of  own- 
ership, to  apply  to  the  proper  court  for  an  injunction,  based  on 
the  facts  alleged  in  such  petition,  restraining  further  action 
on  the  part  of  the  city  officials,  or  any  of  them,  in  reference  to 
the  matter  complained  of  in  such  petition,  and  to  the  extent 
of  the  petitioner's  interest  in  the  same;  and  neglect  or  failure 
80  to  do  shall  forever  estop  such  petitioner  and  all  parties  claim- 
ing under  him  from  denying  the  correctness  of  said  roll  or  the 
regularity  of  all  proceedings  previously  had  in  reference  thereto, 
or  the  validity  of  the  special  tax  therein  assessed  against  the 
land  owned  by  him." 

The  foregoing  provision  of  the  charter  authorizes  the  prop- 
erty owner  to  call  upon  the  city  council  to  revise  and  correct 
errors  committed  in  the  proceeding  had  in  assessing  the  cost  of 
improvement  against  his  property,  but  it  does  not  empower  the 
council  to  do  anything  that  it  or  its  officers  could  not  have  done 
in  the  first  instance.  The  words,  "revision  and  correction," 
mean  that  the  council  may  be  called  upon  to  review  that  which 
had  been  done  and  to  make  the  proceedings  conform  to  the  law: 
Vinsant  v.  Knox,  27  Ark.  272.  The  city  council  and  the  of- 
ficers acting  under  the  authority  of  the  charter  of  the  city  of 
Houston  having  no  power  in  the  first  instance  to  consider  the 
question  of  benefits  in  fixing  the  amount  to  be  charged  against 
Mrs.  Hutcheson's  property,  a  revision  and  correction  of  the  acts 
done  could  not  give  relief  against  the  wrong  complained  of.  In 
support  of  this  conclusion,  we  call  attention  to  the  potent  fact 
that  the  city  had  entered  into  a  contract  with  Storrie  for  the 
performance  of  the  work  at  a  stipulated  price,  and  with  the 
agreement  that  he  should  be  paid  in  improvement  certificate* 
which  would  hold  a  lien  upon  the  property,  before  the  amount 
of  the  assessment  was  ascertained.  If  the  engineer,  for  instance, 
committed  an  error  in  estimating  the  cost  of  the  work  in  front 
of  Mrs.  Hutcheson's  property,  then  a  revision  and  correction  of 
that  act  by  the  council  could  be  had  and  the  wrong  could  be 
corrected,  because  the  contract  itself  furnishes  the  data  and  the 
correction  would  accord  with  the  contract.  If,  however,  the 
council  had  changed  the  basis  of  the  assessment  against  Mrs. 
Hutcheson's  property  from  the  cost  of  the  work  to  that  of  bene- 
fits received  by  the  property,  whereby  the  amount  assessed  would 
be  lessened,  the  contract  would  have  been  annulled.  A  construc- 
tion should  not  be  placed  upon  the  language  that  would  em- 
power the  city  to  destroy  the  contract  without  the  consent  of 
Storrie.    The  claim  that,  upon  petition  of  Mrs.  Hutcheson,  the 
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tjouncil  could  have  afforded  relief  from  the  unlawful  exaction 
is  wholly  unsupported  by  the  terms  of  the  law  and  is  in  direct 
conflict  with  many  of  its  provisions.  The  wrong  did  not  con- 
sist in  a  failure  to  follow  the  directions  of  the  law,  but  in  obey- 
ing its  unconstitutional  requirements. ' 

The  authority  conferred  upon  the  court  to  issue  an  injunc- 
tion restraining  ^^  the  council  from  proceeding  further  is 
limited  to  "the  facts  alleged  in  the  protest*^  and  is  no  broader 
than  that  vested  in  the  council.  The  court  is  simply  empow- 
ered, by  writ  of  injunction,  to  restrain  the  council  from  doing 
acts  contrary  to  the  charter  and  to  correct  any  errors  which  that 
body  might  have  corrected. 

It  is  claimed  that  the  jurisdiction  of  the  court  must  be  held 
to  be  broad  enough  to  embrace  the  subject  of  estoppel  provided 
for  in  the  law;  therefore  the  court  by  injunction  could  inquire 
into  and  correct  anything  done  which  affected  the  validity  of 
the  levy,  but  we  think  that  the  estoppel  to  question  the  "valid- 
ity*' of  the  tax  must  be  construed  to  forbid  the  owner  to  set  up 
such  invalidity  as  might  arise  from  a  want  of  compliance  with 
the  terms  of  the  charter  and  not  such  as  might  grow  out  of 
want  of  authority  in  the  city  to  make  the  assessment.  The 
right  to  apply  to  a  court  for  injunction  is,  as  above  stated,  ex- 
pressly limited  to  the  facts  alleged  in  the  petition  to  the  coun- 
cil; the  authority  of  the  district  court  is  revisory  and  confined 
to  correcting  the  acts  done  by  the  council  and  city  officers. 

If  the  legislature  had  enacted  in  plain  words  that  a  failure 
to  apply  for  injunction  against  a  levy  of  the  cost  of  improve- 
ment upon  the  property  should  estop  the  owner  to  deny  the 
validity  of  such  assessment,  the  law  would  be  void,  because  the 
legislature  could  not  validate  by  estoppel  an  act  that  it  is  for- 
bidden by  the  constitution  to  authorize. 

It  is  asserted  that  Mrs.  Hutcheson  might  have  had  the  ques- 
tion of  benefits  investigated  in  this  suit  and  the  assessment  re- 
duced so  as  not  to  exceed  the  special  benefits  received.  The 
charter  provides:  "And  at  all  times  and  in  all  proceedings  in 
any  court  in  which  the  validity  of  any  special  tax  assessment 
that  might  have  been  laid  under  the  charter  of  the  city  of 
Houston  or  amendments  thereto,  as  shown  by  any  roll  of  owner- 
ship, purporting  to  have  been  prepared  by  the  city  engineer  in 
accordance  with  the  provisions  thereof,  may  be  called  in  ques- 
tion, a  recovery  shall  nevertheless  be  had  in  such  suit  for  such 
sum  as  ought  to  have  been  assessed  against  the  tract  of  land 
involved,  according  to  the  mode  of  apportionment,  provided  in 
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the  law  of  said  city  applicable  to  such  improvement,  and  if  for 
any  reason,  in  law  or  fact,  such  recovery  cannot  be  had,  then 
a  recovery  shall  be  allowed,  quantum  valebat,  not  exceeding  the 
contract  price  for  the  improvement  in  front  of  the  lot  or  lots, 
block  or  blocks,  or  tracts  of  land  involved,  according  to  the 
front  foot  rule  or  standard;  and  if  for  any  reason,  in  law  or  fact, 
recovery  cannot  be  had  in  either  of  the  above  modes,  then  re- 
covery shall  be  allowed  not  exceeding  the  contract  price,  to  the 
extent  and  according  to  the  standard  of  benefits  from  the  im- 
provements in  question  to  the  lot  or  lots,  block  or  blocks^  or 
tracts  of  land  involved." 

The  legislature  attempted  to  secure  contractors  for  this  class 
of  work  against  all  contingencies  and  to  authorize  them,  in  case 
their  contracts  and  the  proceedings  by  virtue  of  which  their 
claims  arose  were  unenforceable,  to  recover  nevertheless  from 
the  property  owners  upon  one  of  the  grounds  named.  It  is  un- 
necessary for  ufl  to  determine  *®®  whether  the  legislature  could 
effect  such  a  purpose  or  not.  The  language  does  not  purport 
to  authorize  the  defendant  in  such  proceedings  to  inaugurate 
the  inquiry,  and  the  construction  would  conflict  with  that  part 
of  the  charter  which  declares  that  the  property  owner  shall  not 
do  that  thing.  Substantially  the  same  proposition  was  presented 
in  the  case  of  Norwood  v.  Baker,  172  U.  S.  269,  where  it  was 
contended  that  the  party  who  sought  the  injunction  in  that 
case  should  have  shown  that  the  assessment  was  in  excess  of 
the  benefits  received,  and  that  the  court  should  have  rendered 
judgment  for  the  amount  that  the  property  was  benefited  by  the 
improvement.  In  answer  to  this  proposition,  that  court  said: 
"This  suggestion  implies  that,  if  the  proof  had  showed  an  ex- 
cess of  cost  incurred  in  opening  the  street  over  the  special  bene- 
fits accruing  to  the  abutting  property,  a  decree  might  properly 
have  been  made  enjoining  the  assessment  to  the  extent  simply 
that  such  cost  exceeded  the  benefits.  We  do  not  concur  in  this 
view.  As  the  pleadings  show,  the  village  proceeded  upon  the 
theory,  justified  by  the  words  of  the  statute,  that  the  entire 
cost  incurred  in  opening  the  street,  including  the  value  of  the 
property  appropriated,  could,  when  the  assessment  was  by  the 
front  foot,  be  put  upon  the  abutting  property,  irrespective  of 
special  benefit.  The  assessment  was  by  the  front  foot  and  for 
a  specific  sum  representing  such  cost,  and  that  sum  could  not 
have  been  reduced  under  the  ordinance  of  the  village,  even  if 
proof  had  been  made  that  the  cost  and  expense  assessed  upoa 
the  abutting  property  exceeded  the  special  benefits.     The  as- 
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Bessment  was  in  itself  an  illegal  one,  because  it  rested  upon  a 
basis  that  excluded  any  consideration  of  benefits.  A  decree  en- 
joining the  whole  assessment  was,  therefore,  the  only  appro- 
priate one."  The  quotation  thoroughly  refutes  the  contention 
made  in  this  case  and  needs  no  argument  to  support  it.  It  would 
be  quite  unusual  to  require  the  defendant  in  a  suit,  upon  a  de- 
mand wholly  invalid,  to  furnish  the  plaintiff  a  valid  cause  of 
action  as  a  condition  precedent  to  defending  himself  against 
the  unlawful  claim. 

If  the  charter  of  the  city  of  Houston,  under  which  the  as- 
sessment in  this  case  was  made,  could,  by  any  fair  and  reason- 
able construction,  be  held  to  secure  the  property  owner  the 
right,  at  a  time  when  it  could  be  made  effective,  to  contest  the 
validity  of  the  levy  because  not  made  upon  the  basis  of  bene- 
fits, it  would  be  the  duty  of  this  court  to  so  construe  it.  But,  in 
order  to  justify  such  a  construction,  it  should  be  so  obvious  that 
the  property  owner,  upon  a  fair  consideration  of  its  provisions, 
would  have  known  at  the  time  of  the  proceeding  that  the  rem- 
edy was  afforded  by  the  charter.  If  this  court  should  force  a 
construction  of  the  charter  which  could  not  reasonably  have  been 
understood  to  be  the  meaning  of  the  law  at  the  time  the  acts 
were  being  performed,  it  would  be  not  only  judicial  legislation 
but  retroactive  as  well,  which  would  be  as  unreasonable  and 
arbitrary  as  the  rule  by  which  courts  are  required  .to  conclusively 
presume  that  the  city  council  has  found  the  special  benefits  to 
be  equal  to  the  cost,  when  in  fact  there  were  no  benefits  and  the 
council  had  no  power  to  consider  the  question. 

•®®  It  is  to  be  regretted  that  contractors  and  others  may  have 
been  involved  in  financial  loss  by  reason  of  an  unconstitutional 
enactment  of  the  legislative  department,  and  courts  will  always 
preserve  the  rights  of  those  who  act  in  compliance  with  the  law 
of  the  land,  as  far  as  it  can  be  done  lawfully,  but  the  guaranties 
of  the  federal  and  state  constitutions  must  not  be  subordinated 
to  questions  of  finance  nor  sentiments  of  justice.  Justice  will 
be  best  preserved  by  upholding  the  limitations  against  the  exer- 
cise of  arbitrary  power.  When  a  law  comes  in  conflict  with  the 
constitution  of  the  United  States  or  of  the  state  of  Texas,  then 
the  law  must  yield  and  the  constitution  be  upheld  and  sustained. 

We  conclude  that  the  assessment  made  in  this  case  was  void 
and  that  it  gave  no  right  against  Mrs.  Hutcheson,  either  of  a 
personal  nature  or  a  lien  upon  her  property,  and  that  the  plead- 
ings and  evidence  conclusively  show  that  no  right  of  action  can 
be  shown.     It  is  therefore  ordered  that  the  judgments  of  the 
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district  court  and  court  of  civil  appeals  be  reversed,  and  that- 
judgraent  be  here  rendered  for  defendants,  B.  M.  and  J.  C. 
Hutcheson. 

MUNICIPAL  CORPORATIONS— STREET  ASSESSMENTS- 
CONSTITUTIONAL  LAW.— A  statute  authorizing  a  city  council  to 
tax  the  lotowners  abutting  on  a  certain  street  between  specified 
limits  for  two- thirds  of  the  cost  of  Improvements  Is  unconsti- 
tutional and  void:  Mauldin  v.  City  Council,  53  8.  O.  285,  60  Am. 
St.  Rep.  855.  Property  owners  are  not  chargeable  with  the  price 
of  municipal  improvonionts,  but  only  with  an  equivalent  for  the 
special  benefits  they  derive  therefrom;  and  such  equivalent  cannot 
exceed  the  reasonable  value  of  the  improvement,  and,  hence,  the 
municipality,  and  not  the  assessable  property  owners,  must  bear  th» 
excess  of  pHce  beyond  fair  cost:  Wilson  v.  Trenton,  61  N.  .T.  L.  599. 
68  Am.  St.  Rep.  714,  and  note  thereto  treating  of  this  Important 
question,  that  it  Is  not  within  the  power  of  a  municipality  or  of 
a  state  to  impose  upon  real  property  any  burden  or  liability  for  the 
construction  of  public  improvements  adjacent  thereto  in  excess  ot 
the  benefit  thereby  added  to,  or  conferred  upon,  such  property. 

MUNICIPAL  CORPORATIONS— ASSESSMENTS  BY  FRONT- 
AGE. — If  the  cost  of  a  street  improvement  Is  directed  by  statute  to 
be  assessed  against  the  lots  chargeable  therewith.  In  proportion  to 
the  benefit  secured  thereto,  an  assessment  according  to  the  frontage 
rule,  and  without  any  actual  view  or  consideration  by  the  officer 
making  the  assessment  of  the  benefits  actually  accruing  to  each 
parcel  by  reason  of  the  improvement  is  invalid:  Hayes  v.  Douglas 
County,  92  Wis.  429,  53  Am.  St.  Rep.  926;  Violett  v.  Alexandria,  U2 
Va.  561,  53  Am.  St.  Rep.  825.  On  the  general  question  of  the  ap- 
portionment of  taxes  and  assessments,  see  the  extended  note  to 
People  V.  Brooklyn,  55  Am.  Dec.  288. 

MUNICIPAL  CORPORATIONS— ESTOPPEL.— The  doctrine  of 
estoppel  cannot  be  applied  as  against  a  city,  to  validate  a  contract 
which  it  has  no  power  to  make:  State  v.  Murphy,  184  Ma  648,  M 
Am.  St.  Rep.  515. 
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CONTRACTS— CONSIDERATION— SETTLEMENT  OP  AC- 
TION— DURESS. — The  settlement  of  an  action,  either  begun  or 
threatened,  unless  founded  on  a  fraudulent  or  fictitious  claim,  is  a 
valid  consideration  for  promises  by  a  third  party  to  pay  the  claim, 
*nd  the  service,  or  threatened  service,  of  an  attachment  in  such 
«ctlon  is  not  duress. 

SURETYSHIP.— NOTES  GIVEN  BY  A  THIRD  PERSON  to 
•one  "Wlio  Is  a  surety  upon  the  bond  of  a  defaulting  oflScer,  to  indem- 
nify such  surety  must  be  held  as  indemnity  for  the  benefit  of  a  co- 
surety, equally  with  the  payee  named  In  the  notes,  and  this  although 
the  latter  intended  such  indemnity  for  his  own  exclusive  benefit. 

SURETYSHIP— NOTES  AS  INDEMNITY— AMOUNT  OP 
RECOVERY. — If  notes  are  given  by  a  third  person  to  one  who  Is 
«  surety  on  the  bond  of  a  defaulting  officer,  as  indemnity  to  such 
surety,  he  Is  entitled  to  recover,  in  his  own  name,  the  full  amount 
of  such  notes,  although  he  and  his  cosurety  together  may  have 
paid  the  amount  of  such  defalcation  In  the  discharge  of  their  obliga- 
tion under  the  bond. 

JUDGMENTS  AS  EVIDENCE.— In  the  absence  of  fraud  and 
collusion,  a  judgment  is  conclusive  evidence,  even  against  a  stran- 
ger, of  the  relation  of  debtor  and  creditor  between  the  parties 
thereto,  and  of  the  amount  of  the  Indebtedness. 

SURETYSHIP— NOTES  AS  INDEMNITY— CONSIDERA- 
TION.— The  maker  of  notes  given  to  Indemnify  a  surety  on  the 
bond  of  a  defaulting  officer,  having  been  a  mercantile  partner  of 
such  officer,  and  the  purpose  In  giving  the  notes  being  to  save  the 
partnership  property  from  attachment  in  a  suit  by  the  surety  against 
his  principal,  the  questions  whether  an  action  had  been  commenced 
or  a  writ  of  attachment  Issued,  and  whether  the  defaulting  officer 
had  any  real  Interest  in  the  partnership  property  at  the  time  when 
the  notes  were  given,  are  immaterial  as  affecting  the  consideration 
-for  the  notes,  and  are  properly  excluded  from  consideration  by  the 
Jury. 
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H.  Donzelmann,  for  the  plaintiff  in  error. 
G.  Clark,  for  the  defendant  in  error. 

^  CONAWAY,  J.  This  is  an  action  brought  in  the  district 
court  by  defendant  in  error  on  two  promissory  notes,  the  execu- 
tion of  which  in  his  fay  or  by  plaintiff  in  error  is  admitted.  The 
notes  were  executed  under  the  following  circumstances:  One 
Charles  Eastaetter  was  treasurer  of  school  district  No.  6  in 
Converse  county,  and  defendant  in  error  and  John  Schlichter 
were  sureties  on  his  bond.  Bastaetter  was,  or  had  been,  part- 
ner of  plaintiff  in  error  in  a  mercantile  business.  Shortly  prior 
to  April  7,  1890,  Eastaetter  absconded,  and  was  defaulter  in  the 
funds  of  the  school  district  to  the  amount  of  five  hundred  and 
forty-two  dollars  and  eighty-two  cents.  The  notes  are  of  that 
date  and  for  that  amount— one  for  three  hundred  dollars  at 
sixty  days,  and  the  other  for  two  hundred  and  forty-two  dollars 
and  eighty-two  cents  at  four  months,  both  with  interest  at 
twelve  per  cent  per  annum  from  maturity. 

At  the  time  of  the  execution  of  the  notes,  defendant  in  error 
and  Charles  Schlichter,  sureties  of  Bastaetter,  were  attempting 
to  have  an  attachment  served  upon  the  interest  or  supposed  in- 
terest of  Eastaetter  in  the  property  of  the  partnership  consist- 
ing of  Eastaetter  and  plaintiff  in  error.  Upon  the  execution 
of  the  notes  these  proceedings  were  discontinued.  It  is  claimed 
that  this  suit  in  attachment,  if  commenced  at  all,  was  not  in 
proper  form,  and  that  the  notes  were  given  without  considera- 
tion and  under  duress;  but  it  is  immaterial  whether  the  action 
was  in  proper  form,  or  whether  it  was  commenced  at  all,  or  not. 
The  parties  had  a  right  to  prosecute  an  action  by  attachment 
against  Bastaetter  to  obtain  indemnity  as  his  sureties,  and  the 
alleged  mistake  in  the  form  of  action  is  immaterial.  The  settle- 
ment of  an  action,  either  begun  or  threatened,  unless  *  it  be 
founded  on  a  fraudulent  or  fictitious  daim,  is  a  valid  considera- 
tion for  promises  by  a  third  party  to  pay  the  claim,  and  the  ser- 
vice or  threatened  service  of  an  attachment  in  such  action  is  not 
duress  of  goods.  So  the  defense  of  no  consideration  and  of 
duress  fails. 

Defendant  in  error  testifies  that  pending  attachment  pro- 
ceedings he  told  Bolln,  who  wished  to  avoid  the  service  of  the 
attachment  of  the  interest  or  supposed  interest  of  the  abscond- 
ing partner,  that,  in  order  to  discontinue  the  attachment  suit, 
he  (plaintiff  in  error)  must  have  security.  He  further  testifies 
that  the  notes  sued  on  were  given  to  indemnify  him;  that  he 
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thereupon  stopp€d  the  attachment  proceedings  and  the  suit 
against  Eastaetter,  and  "this  closed  up  the  entire  transaction." 
This  portion  of  the  testimony  is  not  contradicted,  and  is  relied 
upon  by  both  parties. 

At  the  time  of  the  execution  of  the  notes,  the  following 
written  agreement  was  signed  by  defendant  in  error:  "Whereas, 
George  Bolln  has,  this  seventh  day  of  April,  A.  D.  1890,  made 
two  notes  for  the  amount  and  sum  of  five  hundred  and  forty- 
two  dollars,  being  the  amount  claimed  to  be  short  by  Charles 
Bastaetter  as  treasurer  of  school  district  No.  6.  It  being  hereby 
agreed  by  the  payee  of  said  notes  that  if  the  said  amount  found 
to  be  due  said  district  is  less  than  aforesaid  amount  it  shall  be 
allowed  and  credited  on  said  notes.** 

The  defalcation  was  for  the  exact  amount  of  the  notes,  and 
the  sureties,  defendant  in  error  and  Charles  Schlichter,  after- 
ward paid  a  judgment  for  that  amount  against  them  and  in  favor 
of  the  school  district.  The  security  or  indemnity,  which  defend- 
ant in  error  had  obtained,  was  these  notes  of  plaintiff  in  error 
for  the  exact  amount  of  the  defalcation  of  Bastaetter,  And  this 
security  or  indemnity  was  for  the  benefit  of  his  cosurety,  Charles 
Schlichter,  equally  with  himself.  Even  if  defendant  in  error 
intended  this  indemnity  for  his  own  benefit  to  the  exclusion  of 
his  cosurety,  the  law  will  apply  it  for  the  benefit  of  both:  24  Am. 
&  Eng.  Ency.  of  Law,  p.  815,  subd.  7,  note  3,  ^  and  authorities 
cited;  Brandt  on  Suretyship,  sec.  268;  Harris  on  Subrogation, 
sec.  207. 

This  legal  proposition  is  nowhere  questioned  or  doubted  by 
any  authority,  so  far  as  we  are  advised,  and  it  is  not  necessary 
to  discuss  the  question,  as  there  are  no  conflicting  authorities 
to  weigh.  It  is  immaterial  in  what  proportion  the  two  sureties 
paid  the  defalcation.  Equity  will  make  the  burden  of  payment 
and  the  benefit  of  the  indemnity  equal  between  them  by  con- 
tribution. And  defendant  in  error  could  be  fully  indemnified 
by  nothing  less  than  the  payment  of  the  amount  of  the  defalca- 
tion. 

In  our  opinion,  the  judgment  of  the  trial  court  should  have 
been  rendered  in  favor  of  defendant  in  error  for  the  entire 
amount  of  the  notes.  It  was  for  a  less  amount,  but  he  has  not 
appealed.  The  other  party  cannot  complain  that  the  amount  of 
the  judgment  against  him  is  too  small.    Judgment  aflBrmed. 

Justice  Potter,  having  announced  his  disqualification  to  sit 
in  the  hearing  of  this  cause,  the  other  justices  called  in  Judge 
Hayford  of  the  second  judicial  district. 


April,  1896.]  Bolln  v.  Metcalf.  901 

Hayford,  D.  J.,  concurs. 
Groesbeck,  C.  J.,  dissents. 

ON   PETITION    FOB   BSHEARTlfO. 

CONAWAY,  J.  It  is  urged  that  the  majority  of  this  court 
were  in  error  in  saying  on  the  first  hearing  of  this  cause  that 
the  indemnity  against  loss  obtained  by  Metcalf  as  surety  for 
Charles  Rastaetter  was  for  the  benefit  of  his  cosurety  equally 
with  himself.  It  is  urged  that  this  rule  applies  only  where  the 
indemnity  is  furnished  by  the  principal  debtor,  and  not  where 
it  is  furnished  by  a  third  party.  It  is  true  that  a  third  party 
may  indemnify  one  of  several  sureties  to  the  exclusion  of  the 
cosureties.  This  is  a  right  of  the  party  furnishing  the  indem- 
nity so  to  limit  his  liability.  There  is  no  lack  of  authority  on 
the  part  of  a  cosurety  to  accept  indemnity  from  a  third  party 
Buflficient  to  secure  all  of  the  sureties  against  loss.  The  indem- 
nity furnished  in  this  *®  case  was  not  a  contract  to  hold  one 
surety  harmless.  It  was  to  pay  so  much  money  if  the  defalca- 
tion should  not  be  found  to  be  for  a  less  amount,  I  am  still 
of  the  opinion  that  such  a  contract  is  for  the  benefit  of  both 
sureties.  The  contract  in  this  case  was  to  pay  an  amount  which 
proved  to  be  the  exact  amount  of  the  defalcation,  which  must 
have  been  known  at  the  time  of  the  execution  of  the  contract. 
It  is  true  defendant  in  error  testifies  that  he  took  the  notes  to 
indemnify  himself.  That  was,  no  doubt,  his  object.  That  wa» 
no  obstacle  in  the  way  of  his  indemnifying  his  cosurety  also. 
But  this  judgment  should  be  sustained  on  another  ground.  It 
is  actually  for  the  amount  necessary  to  indemnify  defendant  in 
error  alone.  If  the  condition  of  the  contract  can  be  construed 
as  meaning  that  the  defendant  in  error  alone  was  indemnified, 
the  judgment  should  still  be  sustained. 

It  is  urged  that  there  was  error  of  law  occurring  at  the  trial 
in  the  admission  in  evidence  of  a  former  judgment  against  de- 
fendant in  error  and  his  cosurety,  John  Schlichter,  in  favor  of 
the  school  district  on  account  of  the  defalcation  of  Rastaetter. 
12  American  and  English  Encyclopedia  of  Law,  page  84,  is  cited 
in  support  of  this  contention,  but  that  authority  seems  not  to 
sustain  the  point  to  which  it  is  cited.  It  reads  as  follows:  "As 
a  rule,  a  judgment  is  not  admissible  in  evidence  against  a  stran- 
ger to  the  action  in  which  it  was  rendered.  An  agent  or  at- 
torney is  not  estopped  by  a  judgment  because  he  conducted  the 
£uit,  nor  is  a  witness  bound  by  a  judgment  in  which  he  testifies. 
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But,  in  the  absence  of  fraud  and  collusion,  a  judgment  is  con- 
clusive evidence,  even  against  a  stranger,  of  the  relation  of 
debtor  and  creditor  between  the  parties  thereto,  and  of  the 
amount  of  the  indebtedness."  The  amount  of  the  indebtedness 
is  the  fact  to  be  determined  in  the  case  at  bar,  not  the  validity 
of  the  former  judgment.  The  limitation  of  this  rule  is  stated  in 
note  3,  page  86:  "Supposing  such  third  persons  were  not  bound 
with  or  for  the  parties  found  liable  the  rule  applies."  And, 
further:  "According  to  some  authorities,  the  judgment  is  prima 
facie  evidence  *^  in  such  cases."  BoUn  was  not  bound  with  or 
for  Metcalf.     He  contracted  directly  with  Metcalf. 

A  question  has  been  raised  as  to  the  necessity  of  joining  the 
cosurety,  Schlichter,  as  party  plaintiff  in  the  action.  This 
seems  to  be  unnecessary  in  either  view  of  the  case.  If  the  in- 
demnity was  for  the  benefit  of  Metcalf  alone,  he  is  the  only 
party  in  interest,  and  the  only  one  competent  to  sue.  If  for  the 
benefit  of  Metcalf  and  Schlichter  both,  then  Metcalf  is  a  "person 
with  whom  or  in  whose  name  a  contract  is  made  for  the  benefit 
of  another,"  and  may  sue  alone:  See  Eev.  Stats.,  sec.  2384. 

At  the  time  plaintiff  in  error  executed  the  notes  sued  on, 
the  sheriff  of  the  county  was  proceeding  to  take  possession  of 
the  goods  in  question  by  virtue  of  a  writ  of  attachment  against 
Bastaetter.  It  is  urged  that  there  was  evidence  tending  to  show 
that  no  such  writ  of  attachment  had  been  issued,  and  that  no 
bond  for  the  attachment  had  been  filed,  and  that  the  suit  in 
which  the  attachment  was  claimed  to  have  been  issued  was  not 
really  commenced.  It  is  urged  that  it  was  error  to  take  this 
issue  from  the  jury.  If  the  consideration  for  the  notes  had 
been  the  forbearance  to  proceed  under  this  particular  writ,  this 
would  be  plausible.  But  it  would  have  been  of  small  conse- 
quence to  plaintiff  in  error  to  protect  himself  from  this  writ, 
and  leave  matters  so  that  another  would  be  immediately  sued 
out  and  served  on  the  goods.  If  any  of  the  objections  now  urged 
to  the  writ  are  truthful,  he  could  have  made  short  work  of  that 
writ  by  raising  those  objections  in  a  proper  proceeding  in  the 
trial  court,  and  without  giving  any  notes  or  other  indemnity  to 
Eastaetter's  sureties  or  either  of  them.  But  his  object  was  to 
prevent  the  seizure  of  the  goods  by  attachment.  He  testifies: 
'1  gave  these  two  notes  to  save  my  property  from  attachment." 
A  decision  that  the  particular  writ  which  the  sheriff  held  waa 
invalid  would  not  have  accomplished  this  object.  Plaintiff  in 
error  was  evidently  aware  of  this,  and  he  accomplished  his  ob- 
ject in  another  way,  by  giving  as  indemnity  the  notes  which  he 
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now  repudiates.  It  is  ^  claimed  that,  notwithstanding  this 
indemnity,  Metcalf  or  Schliehter  might  haye  commenced  an- 
other action,  and  might  have  attached  Rastaetter's  interest  in. 
the  goods.  This  is  not  conceded.  It  is  negatived  by  the  testi- 
mony of  both  parties.  But  it  is  not  necessary  to  discuss  this- 
proposition.  It  was  not  done  nor  attempted.  So  plaintiff  in 
error  received  the  benefit  he  contracted  for  as  the  consideration 
of  his  notes.  The  court  wisely  took  from  the  jury  the  irrele- 
vant and  perplexing  questions  raised  as  to  the  actual  commence- 
ment of  an  action  and  the  validity  of  the  writ  of  attachmwit. 
It  was  immaterial  whether  an  action  had  been  commenced  or 
a  writ  issued  or  not.  Plaintiff  in  error  now  claims  that  Rastaet- 
ter  had  no  interest  in  the  goods — that  Rastaetter  absconded 
on  the  third  day  of  April,  and  plaintiff  in  error,  ©f  his  own  mo- 
tion, dissolved  the  partnership  on  the  5th.  It  may  be  well  that 
he  could  so  dissolve  the  partnership  and  proceed  to  close  up 
the  partnership  business.  But  he  could  not  so  destroy  Rastaet- 
ter's interest  in  the  goods.  That  remained  the  same  after 
the  dissolution  as  before,  and  subject  to  the  same  proceedings 
on  account  of  Rastaetter's  liabilities.  Plaintiff  in  error  now  tes- 
tifies that  Rastaetter  had  no  interest  in  the  partnership  property 
on  account  of  having  received  from  the  firm  more  than  his  inter- 
est amounted  to.  But  all  of  this  is  immaterial.  Plaintiff  in 
error  did  not  defend  the  goods  which  he  claims  were  exclusively 
his  own  on  this  or  any  other  ground  now  urged.  He  avoided 
all  litigation  by  executing  and  delivering  as  indemnity  the  note* 
now  sued  on.  And  defendant  in  error,  in  consequence,  lost  hi* 
opportunity  to  establish,  if  he  could,  that  Rastaetter  had  an  in- 
terest subject  to  attachment.  Here  are  two  sufficient  consid- 
erations for  the  notes.  Bolln  says:  "I  gave  these  two  notes,  for  I 
did  not  know  whether  I  would  have  to  pay  the  notes  or  not.'*^ 
That  is,  at  the  time  of  promising  to  pay  and  accepting  the  con- 
sideration he  did  not  intend  to  pay,  and  he  now  asks  this  court 
to  aid  him  in  completing  the  fraud.  As  to  the  material  and 
controlling  facts  of  this  case,  there  is  no  *^  conflict  of  testimony. 
The  trial  court  exercised  a  wise  discretion  in  taking  from  the 
jury  the  decision  of  the  case,  cumbered  as  it  was  with  a  mass 
of  irrelevant  and  confusing  matter.  The  principal  ground  for 
a  new  trial  now  urged  is  that  this  matter  should  be  submitted  to 
a  jury.  In  my  opinion,  it  is  a  matter  which  on  a  new  trial 
should  be  excluded  from  the  evidence.  If  the  amount  of  Ras- 
taetter's defalcation  had  proved  to  be  less  than  the  amount  of 
the  notes,  a  corresponding  amount  was  to  be  credited  on  the 
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notes.  This  contingency  did  not  occur,  and  it  is  the  only  con- 
tingency under  which  a  deduction  from  the  amount  of  the  notes 
is  provided  for. 

The  judgment  of  the  district  court  is  affirmed. 

Eehearing  denied. 

Hayford,  D.  J.,  conciu-s. 

MR.  CHIEF  JUSTICE  GROESBBCK  dissented,  on  the  grounds, 
■first,  that.  It  being  clear  and  undisputed  that  the  notes  sued  upon 
were  executed  and  delivered  for  the  purpose  of  indemnifying  Met- 
calf,  the  payee  named  therein,  from  any  loss  that  might  accrue  to 
him,  and  to  him  alone,  as  one  of  the  sureties  on  the  official  bond 
■of  Rastaetter,  as  treasurer  of  a  school  district,  and  as  the  notes 
were  not  given  for  the  purpose  of  indemnifying  Schlichter,  the  co- 
surety of  Metcalf,  the  latter  could  recover  only  the  amount  of  his 
loss  and  payment  due  to  the  defalcation  of  such  officer.  As  the  evi- 
dence fails  to  show  how  much  he  was  thus  compelled  to  pay,  the 
judgment  Is  erroneous  in  not  being  for  the  amount  actually  neces- 
sary to  Indemnify  him.  The  second  ground  of  dissent  is,  that  the 
notes  in  suit  were  executed  to  secure  the  release  of  an  attachment 
levied  upon  the  interest  of  Rastaetter  in  the  former  copartnership 
of  BoUn  and  Rastaetter,  and,  under  the  writ,  the  sheriff  levied  upon 
the  entire  stock  of  goods,  In  order  to  get  possession  of  the  interest 
of  Rastaetter.  Bolln  executed  the  notes  In  suit  to  free  his  business 
from  this  levy  or  threatened  levy  by  the  sheriff  armed  with  the 
writ  Although  the  evidence  Is  conflicting  as  to  whether  the  levy 
was  made.  It  makes  little  difference  whether  it  was  actually  made, 
if  It  was  threatened  by  the  sheriff  under  the  writ.  "There  was  then 
a  conflict  of  testimony  upon  this  point  of  the  commencement  of 
the  suit  and  the  issuing  of  the  attachment  writ,  and  this  matter 
should  have  been  submitted  to  the  jury,  as  the  only  possible  con- 
sideration for  the  execution  of  the  notes  was  the  dismissal  of  the 
attachment  suit  to  release  the  goods  of  Bolln,  the  maker  of  the 
notes,  from  attachment  with  those  of  his  former  copartner.  No 
<;laim,  however  well  founded,  should  be  permitted  to  be  enforced 
under  the  guise  of  a  sham  suit,  and  the  process  of  the  court  should 
not  be  abused  to  secure  the  enforcement  of  a  settlement  of  even  an 
undisputed  claim.  However  immaterial  the  informality  of  the  pro- 
ceedings were  for  attachment,  there  certainly  was  a  question 
whether  the  suit  was  ever  begun,  and  whether  the  defendant  Bolln 
was  coerced  into  executing  the  notes  to  prevent  the  seizure  of  his 
Interest  In  the  former  copartnership,  and  tlie  delay  and  consequent 
loss,  and  perhaps  the  destruction  of  his  business,  In  case  the  levy 
was  permitted  to  stand.  As  duress  of  goods  and  failure  of  consid- 
eration were  pleaded,  although  not  with  such  particularity  as  would 
perhaps  be  required  if  objection  in  proper  form  had  been  made  to 
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the  answer,  under  the  testimony  I  have  narrated,  owing  to  the  Ir- 
reconcilable conflict  between  the  witnesses,  the  jury  under  proper 
instructions  should  have  been  called  upon  to  determine  the  disputed 
facta.  ....  If  these  notes  were  obtained  under  the  coercion  of  a 
pretended  suit  and  a  pretended  levy,  there  was  not  only  duress  of 
goods,  but  a  total  failure  of  consideration:  Thurman  v.  Burt,  53  IlL 
129;  Spaids  v.  Barrett,  57  111.  289,  11  Am.  Eep.  10;  Chandler  v.  Sanger, 
114  Mass.  364,  19  Am.  Rep.  3G7;  Collins  v.  Westbury,  2  Bay,  211,  1 
Am.  Dec.  643.  In  not  submitting  these  disputed  questions  of  fact  to 
the  Jury  by  proper  instructions,  the  trial  court  invaded  the  province 
of  the  Jury,  and  the  cause  should  be  reversed  and  remandeu  on  this 
ground."  The  learned  judge  stated  as  his  third  ground  of  dissent 
that.  In  his  opinion,  neither  Metcalf  nor  Schlichter.  as  sureties  on 
the  official  bond,  nor  both  of  them,  had  any  right  to  maintain  an 
action  in  attachment  against  Rastaettar  or  his  property  as  the  part- 
ner of  the  defaulting  officer  for  which  they  were  sureties,  and  this 
because  there  was  no  debt  t-ien  due  arising  from  the  fact  that  they, 
as  sureties,  had  paid  for  the  defalcation  of  their  principal.  In  this 
connection  Mr.  Justice  Groesbeck  said:  "The  plaintiffs  in  the  attach- 
ment suit  assert  both  in  their  petition  and  affidavit  for  attachment 
that  the  debt  was  due,  but  fail  to  show  that  they,  as  sureties,  had 
paid  the  same  before  bringing  the  suit;  it  further  appears,  from  the 
allegation  of  their  petition  in  the  attachment  suit,  that  they  had  not 
in  fact  paid,  and  this  is  substantiated  by  the  evidence  in  this  cause. 
In  such  case,  no  attachment  lies  on  the  ordinary  grounds  for  an 
attachment  for  a  past  due  debt.  Their  attachment  proceedings  could 
not  be  maintained,  as,  if  the  debt  were  not  due,  there  are  no  grounds 
alleged  in  the  affidavit  of  attachment  therefor,  and  the  writ  was 
issued,  if  at  all,  by  the  clerk,  and  not  by  a  court  or  judge  thereof, 
who  alone  can  issue  the  writ  for  a  debt  not  due;  and  the  debt  was 
not  due  according  to  the  showing  of  the  plaintiffs.  It  is  clear,  then, 
that  from  either  situation,  even  if  the  attachment  proceedings  were 
regular,  and  the  suit  was  actually  commenced,  as  to  which  there  ia 
a  conflict  of  testimony,  which  sliould  have  been  decided  by  the  jury 
under  proper  instructions  from  the  court,  that  the  plaintiffs  had  no 
right  to  an  attachment,  and  that,  therefore,  there  was  no  valid  at- 
tachment to  release  and  no  suit  to  dismiss,  and  consequently  no 
consideration  whatever  for  the  notes;  for  it  is  manifest  from  the 
record  that  the  settlement  was  obtained  under  stress  of  the  attach- 
ment proceedings  and  levy.  There  Is  no  evidence  showing,  or  tend- 
ing to  show,  that  the  settlement  was  the  forbearance  of  a  future 
suit  by  attachment;  and  all  the  evidence  points  conclusively  to  the 
fact  that  the  settlement  was  made  in  order  to  release  the  goods 
from  the  actual  or  threatened  and  not  from  any  future  levy." 


CONTRACTS— CONSIDERATION— FORBEARANCE  TO  SUB,— 
A  forbearance  to  sue,  or  a  dismissal  of  a  suit  already  begun,  Is  % 
sufficient  consideration  for  a  promise:  Mascolo  v.  Montesanto,  61 
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Conn.  50,  29  Am.  St.  Rep.  170;  Poison  v.  Stewart.  167  Mass.  211,  57 
Am.  St  Rep.  452.  But  the  dismissal  of  a  suit  palpably  unjust  forma 
no  adequate  consideration  for  a  promise:  Long  v.  Towl,  42  Mo.  545, 
97  Am.  Dec.  355. 

SURETYSHIP— INDEMNITY— RIGHT  OF  COSURETY.— A  se- 
curity taken  by  one  of  several  sureties,  bound  by  the  same  instru- 
ment, for  his  indemnity  against  loss,  inures  to  the  benefit  of  all, 
though  it  is  received  before  any  of  them  become  liable,  and  with- 
out any  agreement  that  the  others  shall  participate  in  its  benefits: 
Hoover  v.  Mowrer,  84  Iowa,  43,  35  Am.  St.  Rep.  293;  Brown  v.  Ray, 
18  N.  H.  102,  45  Am.  Dec.  361;  extended  note  to  Hall  v.  Cushman, 
43  Am.  Dec.  563.  But  in  Moore  v.  Moore,  4  Hawks,  358,  15  Am. 
Dec.  523,  it  was  held  that  indemnity  taken  by  one  surety  cannot  be 
reached  by  his  cosureties  to  his  prejudice,  unless  it  was  taken  for 
their  benefit,  or  in  fraud  of  their  rights. 

JUDGMENTS— CONCLUSIVENESS  TO  ESTABLISH  RELA- 
TION OF  DEBTOR  AND  CREDITOR.— A  judgment  for  a  debt  is, 
as  between  the  judgment  creditor  and  other  creditors,  conclusive  to 
establish  the  relation  of  debtor  and  creditor  and  the  justness  and 
amount  of  the  debt,  and  cannot  be  attacked  except  for  fraud  and 
collusion:  Note  to  First  Nat  Bank  v.  Huntington  etc  Ck>.,  60  Am. 
8t  Rep.  883. 
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FORGERY— INFORMATION— SUFFICIENCY.— An  Informal 
tlon  for  forgery,  describing  the  instrument  forged  according  to  its 
purport  as  a  "bauk  check."  if  good  and  sufficient  in  other  respects, 
Is  not  rendered  insufficient  because  it  omits  the  name  of  the  drawee 
bank. 

FORGERY— INDICTMENT— SUFFICIENCY.— An  informa- 
tion or  indictment  for  forgery,  or  for  uttering  or  passing  forged 
paper,  need  not  set  out  any  indorsements  thereon,  to  show  the  in- 
strument to  be  of  apparent  legal  efficacy.  It  is  sufficient  to  charge 
that  it  is  a  forged  writing,  and  was  uttered  or  passed  with  knowl- 
edge of  the  forgery,  and  with  intent  to  defraud. 

FORGERY— INDORSEMENT  OF  CHECK.— If  a  bank  check 
1b  in  fact  a  forgery,  it  is  immaterial  that  it  was  not  properly  in- 
dorsed so  as  to  pass  the  title  by  mere  delivery,  as  it  is  sufficient  if 
the  instrument  forged  bears  such  a  resemblance  to  the  document  it 
is  intended  to  represent  as  to  effectually  deceive. 

FORGERY— EVIDENCE— VARIANCE.— There  is  no  such 
variance  between  the  name  "G.  W.  Edwards,"  as  averred  in  an  in- 
formation for  forgery,  and  the  name  "G.  W.  Bwareeds,"  as  signed 
to  the  alleged  forged  instrument,  as  to  require  the  exclusion  of  the 
latter  as  inadmissible  in  evidence;  but  the  effect  of  such  variance 
is  for  the  jury  to  determine,  subject  to  the  rule  that  If  such  names 
are  not  idem  sonans,  the  variance  is  fatal. 

FORGERY— VARIANCE  IN  NAMES— The  court  in  forgery 
cases,  may  decide  the  matter  of  variance,  when  the  names  appear- 
ing in  the  indictment  and  those  appearing  in  the  alleged  forged  in- 
strument are  so  nearly  alike  as  to  be  clearly  idem  sonantes,  and  may 
also  pass  upon  the  question  when  there  is  an  unmistakable  vari- 
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ance,  and  In  the  latter  case  exclude  the  instrument  from  the  Jury 
or  direct  an  acquittal. 

FORGERY— INSTRUCTIONS  AS  TO  VARIANCE.— Failure 
to  instruct  the  Jury  that  a  variance  between  the  name  of  the  maker 
of  a  check  as  alleged  in  an  indictment  for  forgery,  and  as  signed 
to  the  check,  is  fatal  if  they  are  not  idem  sonans.  Lb  not  reversible 
error,  when  no  request  is  made  for  such  instruction. 

Mail  &  Chiles,  for  the  plaintiff  in  error. 

B.  P.  Fowler,  attorney  general,  for  the  state. 

"»  GEOESBECK,  C.  J.  The  plaintiff  in  error  waa  con- 
victed of  the  crime  of  forgery  in  the  district  court  for  Sweet- 
water county,  and  on  October  12,  1894,  was  sentenced  there- 
under to  be  imprisoned  in  the  penitentiary  for  the  term  of  four 
years.  The  uttering  of  forged  paper,  knowing  it  to  be  forged, 
with  intent  to  defraud,  is  denominated  forgery  by  our  statute, 
and  is  included  in  the  statutory  definition  of  the  crime.  The 
information,  after  laying  the  venue  and  alleging  the  time  and 
place  of  the  commission  of  the  offense,  charges  that  the  defend- 
ant below  "did  feloniously  pass,  as  true  and  genuine,  a  certain 
forged  bank  check  purporting  to  be  the  check  of  Q.  W.  Edwards, 
payable  to  the  order  of  William  Colbers,  for  the  sum  of  forty-five 
dollars,  he,  the  said  Felice  Santolini,  at  the  time  he  passed  said 
check,  well  knowing  said  check  to  be  forged,  with  intent  to  de- 
fraud the  said  John  Slaviero."  A  demurrer  was  filed  to  this  in- 
formation on  the  ground  that  the  facts  stated  therein  do  not  con- 
stitute an  offense  punishable  by  the  laws  of  this  state,  and  this 
demurrer  was  overruled.  Forgery  by  our  statute  in  general 
terms  is  the  false  making  or  altering  of  certain  written  instru- 
ments therein  set  out  at  length,  including  checks,  drafts,  bills 
of  exchange,  and  promissory  notes,  with  intent  to  damage  or  de- 
fraud some  person,  either  natural  or  artificial,  and  also  the  ut- 
tering, publishing,  or  passing  any  of  the  said  false  instruments, 
knowing  the  same  to  be  false,  forged,  or  counterfeited,  with  the 
like  intent  to  defraud:  Rev.  Stats.,  sec.  924.  Our  criminal  code 
is  very  liberal  in  its  provisions  relating  to  the  construction  of 
indictments,  the  rules  of  which  apply  ***  by  express  statutory 
provisions  to  informations.  An  indictment  or  information  is 
not  invalidated  by  any  defect  or  imperfection  therein  which  does 
not  tend  to  the  prejudice  of  the  substantial  rights  of  the  defend- 
ant, or  by  want  of  any  allegation  or  averment  of  any  matter  not 
necessary  to  be  proved,  nor  by  any  surplusage  or  repugnant  alle- 
gation when  there  is  sufficient  matter  alleged  to  indicate  the 
crime  or  person  charged:  Rev.  Stats.,  sec.  3244;  Sess.  Laws  1890- 
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91,  c.  59,  sec.  13;  Sess.  Laws  1895,  c.  123,  sec.  13.  "In  any 
indictment  (or  information)  for  falsely  making,  altering,  forg- 
ing, printing,  photographing,  uttering,  disposing  of,  or  putting 
off  any  instrument,  it  shall  be  sufficient  to  set  forth  the  purport 
and  value  thereof":  Uev.  Stats.,  sec.  3247.  Under  the  rules  of  the 
common  law,  indictments  for  forgery  must  contain  the  tenor 
of  the  instrument,  that  is,  the  instrument  verbatim  is  required 
to  be  set  forth,  except  where  it  has  been  destroyed  by  the  de- 
fendant or  is  maintained  in  his  possession,  and  perhaps  in  other 
cases  where  the  instrument  cannot  be  produced  and  where  there 
is  no  laches  on  the  part  of  the  prosecution,  but  in  every  case 
where  the  instrument  is  not  set  out  in  full,  the  reason  for  the 
omission  is  to  be  given.  An  exact  copy  is  required  under  this 
rule,  in  order  that  the  court  might  be  able  to  determine  on  the 
face  of  the  indictment  whether  the  instrument  is  one  the  false 
making  of  which  can  constitute  forgery:  Clark's  Criminal  Pro- 
cedure, 206;  2  Bishop's  Criminal  Procedure,  403.  But  in  a 
recent  case  the  allegations  of  an  indictment  similar  to  those 
of  this  information,  omitting  the  name  of  the  bank  on  which  the 
check  was  drawn,  and  setting  out  the  purport  of  the  instrument 
only,  were  held  good  at  the  common  law,  as  the  instrument  was 
designated  as  a  "check,"  and  stated  the  name  of  the  drawer  and 
payee,  and  the  sum  for  which  it  was  drawn;  and  the  court  held 
that  it  appeared  to  be  drawn  on  some  bank  or  banker  as  cer- 
tainly as  though  the  name  thereof  was  given,  for  without  a 
drawer  the  instrument  could  not  be  a  check:  State  v.  Curtis,  39 
Minn.  357.  The  dissenting  members  of  the  court  said  that  it 
was  the  universal  **''  rule  at  common  law  in  such  an  indict- 
ment to  set  out  the  writing  "either"  by  its  tenor  or  purport,  so 
that  it  would  appear,  if  true,  to  be  of  some  legal  efficacy,  and  in 
order  that  the  court  might  see  whether  it  falls  within  the  act 
or  law  on  which  the  prosecution  is  founded.  The  instrument 
was  called  a  "check"  in  the  indictment,  but  it  was  not  alleged 
to  have  been  drawn  on  anybody,  and  so  the  dissenting  judges 
thought  it  had  no  legal  efficacy  and  could  not  be  subject  to  an 
indictment  for  forgery.  They  further  state  that  it  would  be 
wise  policy  for  the  legislature  to  change  the  law  as  had  been 
done  in  England,  by  providing  that  the  instrument  be  described 
simply  by  the  name  by  which  it  is  usually  known,  as  a  note, 
bill  of  exchange,  or  check,  without  further  description.  At  the 
common  law,  the  indictment  generally  set  forth  the  purport 
clause,  which  was  followed  by  the  tenor  clause  wherein  the  in- 
strument or  writing  was  set  forth  in  haec  verba;  and  the  pleader 
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was  cautioned  to  allege  nothing  more  in  the  purport  clause  than 
the  legal  effect  or  designation  of  the  instrument,  in  order  to 
avoid  a  possible  variance  or  repugnancy  between  the  clauses. 
Our  statute  requires  that  the  purport  and  value  of  the  false 
writing  to  be  set  out,  and  this  latter  term  is  held  not  to  be  used 
in  this  connection  in  the  sense  of  tlie  worth  of  the  instrument 
in  money,  but  in  the  sense  of  the  effect  the  instrument  is  in- 
tended to  accomplish,  and  hence  as  the  synonym  of  "effect"  or 
"import":  Chidester  v.  State,  25  Ohio  St.  438.  The  rigid  rules 
of  the  common-law  pleading  in  criminal  matters  have  been  re- 
laxed by  Lord  CampbeH's  act  and  kindred  legislation  in  Great 
Britain,  and  our  statute  follows  in  the  wake  of  British  legisla- 
tion on  the  subject. 

The  information  is  not  bad  for  the  reason  that  the  name  of 
the  bank  drawee  is  not  stated.  This  point  was  not  raised  by 
counsel  for  plaintiff  in  error,  as  his  contention  was  upon  the 
other  ground,  that  the  check  described  in  the  information  was 
not  of  legal  efScacy  without  an  indorsement,  and  could  not  be 
passed  without  such  an  indorsement.  In  forgery  it  was  never 
necessary  to  set  **®  forth  the  indorsement  of  the  forged  paper 
in  the  indictment  as  the  indorsement  is  no  part  of  the  instru- 
ment: Clark's  Criminal  Procedure,  209,  and  cases  cited;  Whar- 
ton's Criminal  Pleading  and  Practice,  180;  Wharton's  Criminal 
Law,  733.  The  early  cases  in  Massachusetts,  cited,  clearly  sup- 
port this  view:  Commonwealth  v.  Ward,  2  Mass.  397;  Common- 
wealth V.  Adams,  7  Met.  50.  In  the  last-cited  case  the  defend- 
ant was  indicted  for  uttering  and  publishing  as  true  a  certain 
forged  promissory  note,  with  intent  to  defraud  the  persons  to 
whom  it  was  passed,  knowing  the  same  to  be  forged.  The  de- 
fendant objected  to  the  sufficiency  of  the  note  produced  to  sup- 
port the  indictment,  and  objected  to  its  being  given  in  evidence 
to  the  jury,  on  the  ground  of  variance.  The  objection  was  over- 
ruled, and  the  note  was  permitted  to  go  to  the  jury,  who  found 
the  defendant  guilty.  The  court  said  in  review  of  the  case:  *^n 
an  indictment  for  forgery,  it  is  necessary,  undoubtedly,  to  set  out 
truly  the  instrument  alleged  to  be  forged.  And  so  it  was  done 
in  the  present  indictment,  unless  the  indorsement  of  the  payee 
is  considered  as  part  of  the  note;  and  we  are  clearly  of  the  opin- 
ion that  it  is  not.  The  indorsement  is  evidence  of  the  transfer 
of  the  note  to  the  defendant,  which  was  a  new  contract.  This 
was  matter  of  evidence  in  support  of  the  allegation  that  the 
note  was  uttered  with  an  intention  to  defraud  the  persons  named 
in  the  indictment;  but  it  is  not  necessary  to  set  forth  the  man- 
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ner  in  which  a  party  was  intended  to  be  defrauded."  The  utter- 
ing of  a  forged  instrument  is  complete  when  offered,  and  it 
makes  no  difference  whether  it  was  then  indorsed  by  the  payee 
or  not:  Smith  v.  State,  20  Neb.  284,  288,  57  Am.  Rep.  832.  A 
promissory  note  which  is  forged  may  be  uttered  and  published 
with  knowledge  of  its  character,  and  with  intent  to  defraud, 
€ven  where  the  name  of  the  payee  is  left  blank:  Harding  v.  State, 
54  Ind.  359.  Contra,  Williams  v.  State,  51  Ga.  535.  An  instru- 
ment falsely  made  with  the  intent  to  defraud  is  a  forgery,  al- 
though if  it  had  been  genuine,  other  steps  must  be  taken  be- 
fore the  instrument  would  be  perfect:  Commonwealth  v.  Cos- 
tello,  120  Mass.  358.  The  accusation  must  show  that  the  instru- 
ment ^^®  is  one  having  some  legal  effect,  but  it  is  not  neces- 
sary that  it  should  be  shown  to  be  a  perfect  instrument:  Gar- 
mire  V.  State,  104  Ind.  444;  citing  2  Bishop's  Criminal  Law,  sec. 
536;  Reed  v.  State,  28  Ind.  396. 

No  matter  how  defective  may  have  been  the  forgery,  it  is 
enough  if  there  be  a  possibility  of  fraud.  Even  though  a  bill 
could  only  be  negotiated  by  the  indorsement  of  two  payees,  the 
false  making  of  the  indorsement  of  one  of  them  is  a  forgery: 
1  Wharton's  Criminal  Law,  695,  742.  The  fact  that  no  person 
is  at  the  time  legally  in  a  situation  to  be  defrauded  is  no  defense 
if  there  is  a  possibility  of  fraud:  1  Wharton's  Criminal  Law,  714. 
The  false  writing  must  be  such  that  it  "might"  injure  another: 
People  V.  Munroe,  100  Cal.  664,  38  Am.  St.  Rep.  323.  Accord- 
ing to  Mr.  Bishop:  "Forgery  is  the  making  of  a  false  writing, 
which,  if  genuine,  would  apparently  be  of  some  legal  efiRcacy." 
It  does  not  seem  from  the  authorities  that  it  is  necessary  either 
in  any  indictment  for  forgery,  or  for  uttering  forged  paper,  or 
for  passing  the  same,  to  set  out  any  indorsements  thereon,  to 
fihow  the  instrument  to  be  of  apparent  legal  efficacy;  it  is  suffi- 
cient to  charge  that  it  is  a  forged  writing,  was  uttered  or  was 
passed  with  knowledge  of  the  forgery,  and  with  intent  to  de- 
fraud. The  demurrer  to  the  information  and  the  motion  in 
arrest  of  judgment  were  properly  overruled. 

2.  The  proof  shows  that  the  check  was  made  payable  to  the 
order  of  William  Colbers  or  to  him,  and  purported  to  be  in- 
dorsed by  William  Casber.  The  indorsement  was  not  that  of 
Casber,  as  his  employer,  C.  W.  Edwards,  testifies.  Colbers  does 
not  appear  to  be  known.  It  is  asserted  that  these  facts  make 
the  instrument  defective  and  of  no  legal  efficacy,  the  payee  of 
the  check  purporting  to  be  one  person  and  the  indorser  another; 
60  that,  notwithstanding  the  fact  that  the  instrument  was  trans- 
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ferred  by  delivery,  it  could  not  be  legally  effective,  and  could 
deceive  no  person,  but  this  seems  to  be  the  narrow  view.  A 
forgery  might  be  so  planned  by  an  ingenious  swindler  as  to  bear 
all  the  appearance  of  genuineness,  be  correct  in  form,  and  yet 
be  made  intentionally  so  lacking  in  indorsements  ***  and  strict 
legal  validity  as  to  be  well  calculated  to  deceive.  It  is  suffi- 
cient if  the  instrument  bears  such  a  resemblance  to  the  document 
it  is  intended  to  represent  as  to  effectually  deceive:  (xarmire  v. 
State,  104  Ind.  444;  State  v.  Ferguson,  35  La.  Ann.  1042.  The 
instrument  being  a  forgery,  it  matters  not  that  it  was  not  prop- 
erly indorsed  as  to  pass  title,  with  the  parting  of  its  possession. 
It  was  represented  to  be  the  check  of  Edwards,  and  it  was  not. 
The  defendant  must  have  known  this,  and  the  jury  so  found.  It 
is  fair  to  presume  that  the  payee  was  a  fictitious  person,  as  he 
seems  to  be  unknown,  and  as  the  indorsement  was  made  in  the 
name  of  another  person.  A  negotiable  instrument  made  paya- 
ble to  the  order  of  a  person  obviously  fictitious  is  payable  to 
bearer:  Sess.  Laws  1888,  c.  70,  art.  2,  c.  1,  sec.  15.  If  so,  this 
instrument  would  have  been  of  real  as  well  as  of  apparent  legal 
efficacy  if  genuine,  without  any  indorsement. 

Even  without  the  indorsement,  the  writing  would  have  been 
held  by  Slaviero,  to  whom  it  was  passed,  for  the  money  he  ad- 
vanced upon  it,  as  against  all  but  the  true  owner,  if  it  were 
genuine.  The  indorsement  may  be  proved  to  show  the  fraudu- 
lent intent,  and,  if  that  exists  without  proof  of  the  proper  in- 
dorsement, this  is  sufficient. 

3.  The  check  offered  in  evidence  against  the  objection  of  the 
plaintiff  in  error  appears  to  be  signed  "G.  W.  Ewareeds"  instead 
of  G.  W.  Edwards.  It  is  claimed  that  this  is  a  fatal  variance, 
as  the  information  does  not  allege  any  extrinsic  facts  showing 
that  the  instrument,  although  signed  differently,  was  repre- 
sented to  be  the  check  of  Edwards. 

The  evidence,  which  was  that  of  the  prosecution  alone,  the 
defendant  offering  none  in  his  behalf,  shows  that  the  plaintiff 
-in  error  asserted  that  the  check  was  that  of  Edwards,  with  whom 
he  claimed  to  have  had  dealings,  passed  it  to  Slaviero  as  such, 
and  obtained  thereon  the  sum  of  sixteen  dollars,  with  the  un- 
derstanding that  the  residue  would  be  called  for  the  next  day. 
Edwards  testified  that  the  check  was  not  his,  that  the  signature 
appended  to  ***  it  was  not  his  signature,  and  that  his  name 
was  misspelled.  On  cross-examination,  he  stated  that  the  name 
•igned  to  the  check  was  not  his  name.  The  payee  of  the  check, 
William  Colbers,  was  not  known  to  him,  but  William  Casber  was 


912  Santolini  v.  State.  [Wyoming, 

his  sheep  foreman,  and  the  indorsement  of  the  name  of  the  latter 
on  the  check  was  not  the  signature  of  Casber.  The  check  was 
not  presented  for  payment  to  the  bank  on  which  it  was  drawn, 
for  the  reason  that  Slaviero,  to  whom  it  was  passed  and  who 
advanced  money  on  it,  ascertained  some  hours  after  he  had  taken 
it  that  it  was  not  good.  We  do  not  think  that  the  court  should 
have  excluded  the  check  from  the  evidence.  Edwards  treated 
it  as  an  attempted  forgery  of  his  name,  until  requested  to  spell 
the  signature  to  the  check,  and  Slaviero  testifies  that  the  name 
looked  like  that  of  Edwards,  Had  the  court  been  requested  to 
instruct  the  jury  that,  if  the  name  were  not  idem  sonans  with 
Edwards,  they  should  acquit,  it  would  have  been  error  not  to 
give  such  an  instruction:  State  v.  Warren,  109  Mo.  430,  32  Am. 
St.  Rep.  680.  It  would  have  been  proper  for  the  court  to  so 
charge  the  jury  without  any  request,  but  the  plaintiff  in  error 
cannot  complain  of  the  omission  of  such  an  instruction  when  he 
did  not  request  it.  It  was,  under  the  circumstances,  a  matter 
for  the  jury  to  pass  upon,  and,  as  they  did  so  under  general  in- 
structions as  to  evidence,  it  cannot  be  said  that  there  was  error 
in  the  verdict.  The  question  is  raised  only  upon  the  intro- 
duction of  the  check  in  evidence.  The  difference  between  the 
names  is  not  so  clear  and  marked  as  to  render  it  a  palpable 
variance  as  a  matter  of  law  to  be  determined  by  the  court.  It 
seems  that  the  court  may  decide  the  matter  of  variance  when 
the  names  are  so  nearly  alike  as  to  be  clearly  idem  sonantes, 
and  may  also  pass  upon  the  question  when  there  is  an  unmistaka- 
ble variance  and  in  the  latter  case  exclude  the  instrument  from 
the  jury  or  direct  an  acquittal:  Clark's  Criminal  Procedure,  343; 
1  Bishop's  New  Criminal  Procedure,  688.  The  name  to  the 
check  may  have  been  written  so  obscurely  as  to  deceive  any 
person  of  ordinary  prudence  and  observation,  and  the  ***  re- 
iemblance  between  the  names  may  have  been  so  close  as  to  lead 
the  jury  to  believe  that  the  variance  could  not  have  been  de- 
tected only  upon  the  closest  scrutiny.  In  the  case  of  Abbott  v. 
State,  59  Ind.  70,  a  forged  order  was  signed  Elirere  Lowtrheiber, 
and  this  signature  was  charged  by  apt  averments  in  the  indict- 
ment to  have  been  represented  to  be  the  name  of  Ezra  Loutzen- 
heiser.  The  judgment  was  reversed  on  the  ground  that  parol 
evidence  could  not  be  introduced  to  show  that  the  signature  was 
that  of  the  latter  person,  because  the  characters  could  not  be 
construed  to  constitute  the  name  with  which  the  defendant  was 
charged  as  forging,  and  further  because  the  writing  did  not  pur- 
port to  be  signed  by  the  latter  and  did  not  contain  either  his 
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Christian  name  ^r  his  surname.     Here  the  initials  of  the  name» 
are  the  same.     There  are  a  great  number  of  decisions  bearing 
upon  this  question,  some  of  which  are  cited  in  late  works  on 
criminal  procedure:  Clark's  Criminal  Procedure,  341;  1  Bishop's- 
New  Criminal  Procedure,  688;  People  v.  Fick,  89  Cal.  144;  Peete 
V.  State,  2  Lea,  513;  State  v.  Potts,  9  N.  J.  L.  26,  17  Am.  Dec^ 
449;  Langdon  v.  People,  133  111.  383;  Parker  v.  People,  97  111. 
32;  Commonwealth  v.  Warren,  143  Mass.  568;  Commonwealth 
V.  Gill,  14  Gray,  400;  State  v.  Gryder,  44  La.  Ann.  962,  32  Am. 
St.  Rep.  358.     In  many  of  these  cases,  a  variance  like  the  one 
presented  here  would  not  be  deemed  to  be  fatal.     Such  a  vari- 
ance must  be  material  to  the  merits  of  the  case  or  prejudicial  to 
the  defendant  under  the  terms  of  our  statute:  Rev.  Stats.,  3245. 
We  have  merely  a  typewritten  copy  of  the  instrument  before  us^ 
and  cannot  tell,  therefore,  what  might  have  been  determined  by 
its  inspection,  whether  the  signature  was  so  close  a  resemblance-- 
to  the  one  attempted  or  not  as  would  deceive  a  person  of  ordin- 
ary observation:  Hess  v.  State,  6  Ohio,  8,  22  Am.  Dec.  767; 
Turpin  v.  State,  19  Ohio  St.  540.    As  the  matter  was  properly 
submitted  to  the  jury,  and  no  instruction  asked  upon  the  point 
of  variance,  there  appears  to  be  no  prejudicial  error.     The  check 
before  us  does  not  appear  to  be  payable  to  the  order  of  anyone, 
but  is  made  payable  to  William  Colbers,  **^  omitting  the  words, 
"or  order";  but  we  assume  that  this  is  a  clerical  error  in  the 
typewritten  copy  in  the  record,  as  counsel  for  plaintiff  in  error 
treats  the  writing  as  payable  to  the  order  of  the  person  named, . 
and  raises  no  objection  upon  this  point.     We  have  therefore  dis- 
regarded it,  and  express  no  opinion  upon  that  matter.    We  have 
examined  the  case  very  carefully,  owing  to  the  fact  that  counsel 
for  plaintiff  in  error  has  presented  the  case  upon  a  very  full 
brief,  and,  as  the  record  shows,  gratuitously.     But  we  think 
that,  although  the  information  might  have  been  framed  so  as 
to  exclude  any  controversy,  and  the  evidence  presented  in  better 
shape,  there  was  no  prejudicial  error.     The  judgment  of  the  dis- 
trict court  for  Sweetwater  county  is  therefore  affirmed. 

Conaway  and  Potter,  JJ,  concur. 

FORGERY— INPIOTMENT— SUFFICIENCY.— An  Indfctmpnt  for 
forgery  must  set  forth  the  Inrtrument  forj?ed  with  literal  accnracy. 
or  show  pood  cause  for  the  omission  to  do  so:  Luttrell  t.  State.  85 
Tenn.  232,  4  Am.  St  Rep.  760;  State  v.  Potts.  4  Halst.  28,  17  Am. 
Dec.  449. 

FORGERY— INDICTMBNT.—AN  INDORSEMENT  UPON  A 
NOTE  need  not  be  set  out  in  an  indictment  charging  that  the  oo(» 
▲ic.  at.  Hsp..  Vol  LXXI— 68 
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Is  forged:  Hess  v.  State,  5  Ohio,  5,  22  Am.  Dec.  767;  State  v.  Tutt, 
2  Bail.  44,  21  Am.  Dec.  508;  Miller  v.  People,  52  "N.  Y.  304,  11  Am. 
Rep.  706.  An  Indictment  for  forgery  of  a  note  need  not  set  out  any 
other  matter  written  upon  the  same  paper,  constituting  no  part  of 
iiie  note  itself,  and  not  entering  into  the  essential  description  of  the 
instrument:  Perkins  v.  Commonwealth,  7  Gratt.  651,  56  Am.  Dec. 
123. 

FORGERY— WHAT  SUBJECT  TO.— An  Instrument,  to  be  the 
subject  of  forgery,  must,  on  the  face  of  it,  be  good  and  valid  for 
the  purpose  for  which  It  Is  created:  CaCCey  v.  State,  36  Tex.  Crlm. 
Rep.  198,  61  Am.  St.  Rep.  841. 

INSTRUCTIONS.— THE  FAILURE  TO  GIVE  an  Instruction 
when  no  request  is  made  for  It  Is  not  error:  McDonald  v.  Interna* 
tional  etc.  Ry.  Ck).,  86  Tex.  1,  40  Am.  St  Rep.  803,  and  note. 
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WATERS  AND  WATERCOURSES— APPROPRIATION  OP 
WATERS  OP  SrRING.— The  waters  of  a  spring,  naturally  flowing 
into  and  tributary  to  a  river,  must  be  considered  as  part  of  it  toe 
the  purposes  of  appropriation  of  water. 

WATERS  AND  WATERCOURSES— APPROPRIATION.— 
The  right  to  the  use  of  water  for  beneficial  purposes  depends  upon 
a  prior  appropriation. 

WATERS  AND  WATERCOURSES— APPROPRIATION, 
WHAT  CONSTITUTES.— To  constitute  an  appropriation  there  must 
.  exist  not  only  an  intent  to  talie  the  water,  but  that  intent  must 
be  accompanied  or  followed  by  some  open,  physical  demonstration, 
and  there  must  ultimately  be  an  application  to  some  beneficial  use. 
The  initial  act  must  also  be  followed  with  reasonable  diligence,  and 
the  purpose  consummated  without  unnecessary  delay  In  order  that, 
by  the  doctrine  of  relation,  the  time  of  appropriation  may  relate  to 
such  Initial  proceeding. 

WATERS  AND  WATERCOURSES  —  APPROPRIATION- 
LACK  OF  DILIGENCE. — If  a  person  does  two  days'  work  during 
one  year.  In  cleaning  out  a  spring,  to  facilitate  the  flow  of  the  wa- 
ters thereof  to  a  river,  of  which  it  Is  a  tributary,  and  the  next  year 
does  only  one  day's  Avork  in  again  cleaning  out  the  spring,  and  In 
the  year  commences  to  build  a  dam  and  ditch  necessary  in  the  ap- 
propriation of  the  water,  he  shows  a  lack  of  diligence,  and  his  ap- 
propriation, as  to  time,  must  depend  upon  the  work  done  during 
the  latter  years,  as  the  work  done  in  the  preceding  years  cannot  be 
connected  therewith. 

WATERS  AND  WATERCOURSES  —  APPROPRIATION- 
NEGLECT  TO  FILE  STATEMENT.— As  against  one  who  Is  In  no 
better  condition,  the  neglect  to  file  a  statement  of  the  appropriation 
of  water  as  required  by  statute  Is  not  fatal  to  an  appropriation 
made  in  good  faith. 

APPELLATE  PRACTICE— AUTHENTICATION  OP  BILL 
OP  EXCEPTIONS.— The  certificate  of  the  clerk  of  court  Is  neces- 
sary to  properly  authenticate  a  bill  of  exceptions  brought  into  the 
record,  either  as  an  original  or  as  a  transcript  thereof. 
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J.  L.  Stotts  and  N.  K.  Griggs,  for  the  plaintiff  in  error. 
T.  Hooper  and  G.  Clark,  for  the  defendant  in  error. 

ai3  POTTER,  J.  Whether  this  action  was  one  brought  un- 
del:  the  then  existing  statutory  provisions  or  an  adjudication  of 
the  priorities  of  rights  to  use  water  for  beneficial  purposes,  or 
was  purely  a  personal  action  brought  by  defendant  in  error  to 
restrain  plaintiff  in  error  from  unlawfully  diverting  the  waters 
of  a  natural  stream  to  the  detriment  of  defendant  in  error,  and 
for  damages  for  a  past  diversion  of  such  water,  and  incidentally 
a  determination  of  the  priorities  between  such  parties,  need  not 
be  determined.  The  amended  petition  is  entitled  as  to  parties 
the  same  as  any  ordinary  civil  action,  but  seems  also  to  be  enti- 
tled as  provided  by  the  statute  of  1886,  providing  for  an  adjudi- 
cation of  water  rights.  An  order  of  the  court  appears,  fixing 
a  day  for  hearing,  and  another  referring  the  case  for  the  taking 
of  testimony,  which  indicate  that  it  was  then  understood  to  be 
a  statutory  proceeding.  It  is  clearly  shown,  however,  that  the 
parties  to  this  cause  were  the  only  persons  interested  as  appro- 
priators  from  said  stream,  and  it  is  apprehended  by  the  court, 
which  was  apparently  the  understanding  of  counsel  as  well,  that 
all  the  matters  involved  can  be  decided  without  any  special  ref- 
erence to  the  precise  character  of  the  action,  or  any  determina- 
tion of  that  matter.  The  only  possible  question  which  would 
at  all  depend  upon  a  decision  concerning  the  nature  of  the  '** 
action  is  the  method  and  time  of  bringing  the  cause  to  this 
court,  and  we  were  led  to  understand  on  oral  argument  that  any 
objection  in  that  respect  which  was  urged  in  the  brief  of  counsel 
for  defendant  in  error  was  not  insisted  upon.  Although  no  mo- 
tion was  filed  or  presented  to  dismiss  the  proceedings  in  error, 
the  point  is  made  on  behalf  of  defendant  in  error,  that  the  rec- 
ord before  us  is  not  sufficiently  authenticated  to  authorize  a 
review  of  the  judgment  of  the  district  court.  This  suggestion 
has  not  escaped  the  attention  of  the  court,  and  our  views  thereoa 
will  be  expressed  before  concluding  this  opinion;  notwithstand- 
ing those  views,  however,  we  have  concluded  to  discuss  and  dis- 
pose of  the  cause  upon  its  merits,  assuming  for  the  time  being, 
at  least,  that  the  document  on  file,  purporting  to  constitute  the 
record  of  the  cause,  is  such  record.  We  are  the  more  inclined 
to  such  course  for  reasons  which  will  sufficiently  appear: 

On  or  about  August  19,  1886,  one  William  J.  McCrea  sur- 
veyed the  line  of  an  irrigating  ditch  from  Little  Powder  river, 
and  on  that  day  filed  in  the  office  of  the  county  clerk,  and  ex- 
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officio  register  of  deeds  of  Crook  county,  a  statement  of  hi» 
claim  to  a  water  right,  the  water  to  be  diverted  by  means  of  the 
ditch,  the  line  for  which  had  been  thus  surveyed.  About  the 
same  time,  or  perhaps  somewhat  later,  but  clearly  within  sixty 
days  thereafter,  he  commenced  the  construction  of  such  ditch. 
The  water  was  intended  to  be  used  in  irrigating  certain  lands, 
some  of  which  he  had  entered  upon  and  improved  as  a  home- 
stead, and  others  had  been  filed  upon  under  the  desert  land  act. 
Connected  with  the  ditch  was  a  dam  constructed  across  said 
stream.  The  work  upon  this  dam  and  ditch  was  continued  until 
further  work  was  prevented  by  the  winter,  but  some  water  was 
allowed  to  flow  into  the  ditch  during  the  fall  of  1886.  Early 
in  the  spring  of  1887  work  was  resumed,  and  the  ditch  was 
finally  completed  in  August  or  September  of  that  year.  In  May 
or  June  of  1887  water  was  carried  through  the  ditch  as  it  then 
existed,  and  was  used  for  irrigation.  The  ditch  was  *^*  three 
feet  wide  on  the  bottom  and  about  four  miles  in  length.  The 
testimony  of  McCrea  was  to  the  effect  that  in  1887  he  irrigated 
three  hundred  acres  of  land.  Each  year  thereafter  the  ditch  was 
used  for  the  purpose  intended,  and  water  from  the  stream  afore- 
said, diverted  thereby,  was  devoted  to  the  irrigation  and  recla- 
mation of  lands  lying  under  or  adjacent  to  the  ditch,  and  be- 
longing to  McCrea,  until  May,  1890,  when  James  G.  H.  Preston, 
the  defendant  in  error,  became,  by  purchase,  the  owner  of  the 
McCrea  lands,  ditch,  and  water  rights.  In  1890  the  plaintiff  in 
error  diverted  the  waters  of  said  stream  at  a  point  about  five 
miles  above  the  headgate  of  the  McCrea  ditch,  and  this  action 
was  the  result. 

July  24,  1885,  Charles  A.  Moyer  settled  upon  and  improved 
one  hundred  and  sixty  acres  of  land,  which  he  subsequently  en- 
tered as  a  pre-emption,  and  upon  which  he  made  final  proof 
August  9,  1886,  and  thereafter  received  a  patent  from  the  gov- 
ernment therefor.  One  Diefenderfer  at  the  same  time  became  a 
pre-emptor  upon  one  hundred  and  sixty  acres  of  land  adjacent 
to  Moyer's  claim,  his  filing  and  final  proof  being  made  on  the 
same  days  respectively  as  in  the  case  of  Moyer.  He  received 
a  government  patent  for  his  land. 

Little  Powder  river  flowed  in  its  regular  channel  throusfh  the 
lands  of  Moyer  and  Diefenderfer,  and  upon  the  land  of  the  lat- 
ter was  located  a  spring,  which  was  situated  about  two  hundred 
yards  from  the  main  channel  of  said  river.  This  spring  was 
tributary  to  the  river,  and  the  waters  of  the  spring  formed  a 
part  of  the  source  of  the  river;  upon  this  point  there  appears  to 
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be  no  dispute.  In  1886  Moyer  did  one  or  two  days'  work  in 
cleaning  out  the  spring,  and  making  a  more  defined  channel 
for  the  flow  of  the  waters  therefrom  to  a  point  on  the  river, 
where  a  dam  was  afterward  constructed  hy  him.  This  work 
he  states  was  done  hy  him  for  the  purpose  and  with  the  inten- 
tion of  appropriating  the  waters  of  the  spring  for  the  irrigation 
of  his  land.  He  did  not  apply  the  water  to  any  such  use  either 
in  1885  or  1886,  and  during  those  years  did  nothing  to  con- 
summate his  said  purpose,  except  as  above  stated,  and  ^**  in 
1886  was  occupied  one  day  in  again  cleaning  out  the  spring. 
In  the  spring  of  1887  he  commenced  the  construction  of  the 
dam  across  Little  Powder  river,  which  was  at  some  point  on 
Diefenderfer's  land,  completed  the  dam  and  also  a  ditch  leading 
from  the  river,  into  which  the  water  was  turned  on  or  about 
April  38,  1887,  and  about  two  acres  of  land  were  irrigated 
for  one  week.  This  ditch  was,  according  to  the  testimony  of 
Moyer,  from  two  hundred  to  three  hundred  yards  in  length,  al- 
though Mr.  Diefenderfer  testifies  that  it  did  not  exceed  seventy- 
five  yards.  Moyer  did  not  use  the  water  either  in  1888  or  1889, 
his  excuse  being  that  irrigation  was  not  required  in  those  years, 
by  reason  of  the  natural  moisture  or  rainfall;  but  in  the  year 
1890  he  used  the  water  three  or  four  weeks  irrigating  four  or 
five  acres  of  land.  In  1888,  the  land  of  Diefenderfer  was  sold 
to  Moyer.  In  1886,  but  subsequent  to  the  filing  of  the  state- 
ment of  the  McCrea  ditch,  Moyer  and  Diefenderfer  filed  a  state- 
ment of  claim  to  water.  Moyer  filed  no  other  statement  until 
September  30,  1891,  which  was  after  the  commencement  of  this 
suit;  the  latter  statement  was  then  filed  in  the  office  of  the 
county  clerk  and  also  with  the  clerk  of  the  district  court.  The 
above  facts  are,  in  our  opinion,  to  be  fairly  gathered  from  the 
testimony. 

Defendant  in  error,  Preston,  in  his  petition,  alleged  that  his 
statement  of  water  right  was  also  filed  with  the  clerk  of  the 
district  court.     No  proof  was  offered  as  to  that  matter. 

The  trial  court  found  that  the  appropriation  of  the  defend- 
ant in  error  by  means  of  the  McCrea  ditch  was  prior  to  the  ap- 
propriatioai  of  the  plaintiff  in  error,  and  it  was  adjudged  that 
the  former  was  entitled  to  the  first  right  to  the  use  of  the  waters 
of  said  stream  to  the  extent  of  four  and  two-sevenths  cubic  feet 
per  second  of  time,  which,  upon  the  basis  of  the  standard  adopted 
by  the  legislature,  is  sufficient  to  irrigate  three  hundred  acres  of 
land.  The  plaintiff  in  error  was  adjudged  entitled  to  a  second 
right  to  the  use  of  the  waters  of  said  stream  to  the  extent  of 
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five-fourteenths  ^'^  of  one  cubic  foot  of  water  per  second  of 
tini€;  and  the  said  Moyer  was  perpetually  enjoined  by  the  de- 
cree from  in  any  manner  interfering  with  the  use  of  the  waters 
of  Little  Powder  river  by  Preston  and  those  claiming  under  him 
to  the  extent  of  the  amount  of  water  allowed  to  him  by  the  de- 
cree, for  the  irrigation  of  the  lands  described  in  the  petition. 
The  costs  were  taxed  against  the  plaintiff  in  error,  but  there  was 
no  finding  or  judgment  as  to  damages. 

The  only  grounds  for  the  motion  for  new  trial  filed  by  plain- 
tiff in  error  which  are  sufficiently  definite  to  require  consid- 
eration, and  the  only  grounds  relied  upon  in  this  court,  are  that 
the  findings,  judgment,  and  decision  of  the  court  are  not  sus- 
tained by  the  evidence,  and  are  contrary  to  law. 

The  plaintiff  in  error  claims  the  water:  1.  As  a  riparian  owner; 
and  2.  By  virtue  of  his  having  complied  with  the  irrigation  lawB 
of  this  state,  having  filed  a  statement  of  his  claim  on  September 
30,  1891,  with  both  the  county  clerk  and  clerk  of  court.  Coun- 
sel for  plaintiff  in  error  state  their  position  substantially  as  fol- 
lows: That  it  was  unnecessary  for  Moyer  to  file  such  statement 
in  order  for  him  to  claim  as  a  riparian  owner,  or  under  the  law 
of  1875.  That  the  only  reason  he  did  so,  and  the  only  benefit 
he  could  receive  by  so  doing,  was  and  is  to  be  found  in  the  laws 
of  1886,  which  declared  that  proof  could  not  be  made  without 
the  prior  filing  of  the  statement;  and  that  hence,  by  virtue  of 
the  law,  he  was  given  a  vested  right  to  the  water,  and  by  virtue 
of  the  filing  of  his  statement  he  was  given  the  statutory  right 
to  introduce  evidence  of  his  right. 

Moyer's  right  is  claimed  further,  however,  to  the  waters  of  the 
spring,  because,  as  it  is  insisted,  they  were  percolating  waters 
and  never  flowed  in  a  defined  channel  to  the  river  until  by  his 
labor  they  were  given  such  a  channel;  and  it  seems  to  be  further 
contended  that  Moyer  was  the  first  appropriator  of  the  water  in 
point  of  time. 

In  view  of  the  fact  that  Moyer  himself,  as  well  as  all  ^*®  the 
other  witnesses  who  speak  upon  that  matter,  testified  that  the 
waters  of  the  spring  did  naturally  flow  into  the  river,  and  were 
tributary  to  it,  the  trial  court  was  assuredly  warranted  in  treat- 
ing such  waters  as  a  part  of  the  waters  of  the  river,  and  we  deem 
it  unnecessary  to  further  consider  the  proposition  with  reference 
to  percolating  waters. 

It  is  insisted  that  the  defendant  in  error  could  secure  no  rights 
by  appropriation  superior  to  the  interests  of  the  plaintiff  ia 
•rror  as  a  riparian  owner. 
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The  common-law  doctrine  relating  to  the  right*  of  a  riparian 
proprietor  in  the  water  of  a  natural  stream,  and  the  use  thereof, 
is  unsuited  to  our  requirements  and  necessities,  and  never  ob- 
tained in  Wyoming.  So  much  only  of  the  common  law  as  maj 
be  applicable  has  been  adopted  in  this  jurisdiction.  The  doc- 
trine invoked  is  inapplicable.  A  different  principle  better 
adapted  to  the  material  conditions  of  this  region  has  been  recog- 
nized. That  principle,  briefly  stated,  is  that  the  right  to  the 
use  of  water  for  beneficial  purposes  depends  upon  a  prior  appro- 
priation. Our  statutes  have  repeatedly  recognized  this  right, 
and  the  constitution  of  the  state  declares  it.  We  incline  strongly 
to  the  view  expressed  by  the  supreme  court  of  Colorado,  to  the 
effect  that  such  right  and  the  obligation  to  protect  it  existed 
anterior  to  any  legislation  upon  the  subject:  Coffin  v.  Left  Hand 
Ditch  Co.,  6  Colo.  443.  We  esteem  it  unnecessary,  if  it  would 
not  indeed  be  superfluous,  at  this  late  day  to  enter  into  any 
elaborate  discussion  of  the  reasons  which  gave  birth  to  this  doc- 
trine. It  is  the  natural  outgrowth  of  the  conditions  existing 
in  this  section  of  the  country.  The  climate  is  dry;  the  soil  is 
arid  and  largely  unproductive  in  the  absence  of  irrigation,  but 
when  water  is  applied  by  that  means  it  becomes  capable  of  suc- 
cessful cultivation.  The  benefits  accruing  to  land  upon  the 
■banks  of  a  stream  without  any  physical  application  of  the  water 
to  the  land  are  few;  and  while  the  land  contiguous  to  water,  and 
10  favorably  located  as  to  naturally  derive  any  sort  of  advantage 
therefrom,  is  comparatively  small  in  **•  area,  the  remainder, 
which  comprises  by  far  the  greater  proportion  of  our  land  other- 
wise susceptible  of  cultivation,  must  forever  remain  in  their  wild 
and  unproductive  condition  unless  they  are  reclaimed  by  irriga- 
tion. Irrigation  and  such  reclamation  cannot  be  accomplished 
with  any  degree  of  success  or  permanency  without  the  right  to 
divert  and  appropriate  water  of  natural  streams  for  that  purpose 
and  a  security  accorded  to  that  right.  Thus,  the  imperative  and 
growing  necessities  of  our  conditions  in  this  respect  alone,  to  say 
nothing  of  the  other  beneficial  uses,  also  important,  to  which 
water  has  been  and  may  be  applied,  has  compelled  the  recog- 
nition rather  than  the  adoption  of  the  law  of  prior  appropria- 
tion. 

The  first  section  of  the  statute  of  1875,  which  became  section 
1317  of  the  Revised  Statutes  of  1887,  is  invoked  to  sustain  the 
claim  of  plaintiff  in  error  to  the  water  as  a  riparian  owner.  Hit 
original  entry  of  the  land  was  made  while  that  law  was  in  force> 
but,  before  his  final  proof,  it  was  supplemented  by  the  statute 
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of  1886,  which  expresdy  declared  the  existence  of  the  right  of 
prior  appropriation.  Section  1317  was  as  follows;  "All  persons 
who  claim  or  hold  a  possessory  right  or  title  to  any  land  or  par- 
-cel  of  land  within  the  boundaries  of  Wyoming  Territory,  when 
said  claim  is  on  the  bank,  margin,  or  neighborhood  of  any  stream 
«of  water,  creek,  or  river,  shall  be  entitled  to  use  the  water  of 
«aid  stream,  creek,  or  river  for  the  purpose  of  irrigation  in  making 
said  claim  available  to  the  full  extent  of  the  soil  for  agricultural 
purposes/'  The  contention  is,  that  this  statute  was  sufficient 
to  authorize  Moyer  to  claim  the  water  in  question  as  riparian 
owner.  We  entertain  a  contrary  opinion.  The  statute  does  not 
recognize  riparian  interests.  The  section  quoted  above  purports 
to  grant  the  right  to  the  use  of  the  water  of  any  stream,  creek, 
or  river  for  the  irrigation  of  those  lands,  not  only  lying  along 
the  bank  of  any  such  stream,  but  as  well  those  which  are  in  the 
-neighborhood  thereof.  The  subsequent  sections  of  the  statute 
flof  1875,  however,  render  it  reasonably  certain  that  no  rights  by 
that  act  ****  were  accorded  to  riparian  owners  as  such;  but  that 
the  same  privileges  were  granted  alike  to  the  owners  of  land, 
whether  the  same  was  situated  upon  the  margin  of  a  stream  or 
otherwise.  It  was  provided  that  "when  any  person  owning 
-claims  in  such  locality"  did  not  possess  sufficient  fall  of  water 
i;o  irrigate  his  land,  or  his  farm  or  land  "is  too  far  removed 
from  gaid  stream,"  and  'Tie  has  no  water  facilities  on  those 
lands,"  he  should  be  entitled  to  a  right  of  way  for  ditch  pur- 
poses through  the  tracts  of  land  lying  above,  or  below  him,  or 
between  him  and  the  stream.  It  was  further  provided  that 
-whenever  the  volume  of  water  in  any  such  stream  should  not  be 
sufficient  to  supply  the  continual  wants  of  the  entire  country 
through  which  it  passes,  commissioners  should  be  appointed  to 
\apportion  the  water  "in  a  just  and  equitable  proportion,"  and 
"*Vith  due  regard  to  the  equal  rights  of  all."  It  must  be  appar- 
^ent  that  if  the  same  primary  right  was,  under  the  provisions  of 
t;hat  act,  recognized  or  confirmed  as  to  all  lands  in  the  locality 
'Or  neighborhood  of  a  natural  stream,  regardless  of  the  fact 
^whethe^  or  not  they  were  upon  the  banks  of  or  immediately  con- 
tiguous to  the  stream,  the  matter  of  location  alone  would  not 
have  been  of  the  slightest  importance  in  the  determination  of  the 
real  or  ultimate  rights  of  the  respective  owners,  as  between 
themselves;  but  that  some  other  factor  must  have  entered  into 
tind  determined  such  right.  That  other  factor  could  only  have 
been  the  actual  use  and  application  of  the  water  to  beneficial 
l^nrposes.     The  requirement  that  the  commissioners  selected  to 
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apportion  the  water  should  do  so  "with  due  regard  to  the  legal 
rights  of  all"  must  have  meant  something;  some  actual  right 
was  recognized,  which  was  not  possessed  in  any  equal  manner 
by  all  owners  alike.  So  far  as  the  mere  location  of  the  land 
was  concerned,  the  right  was  the  same,  limited  only  in  quan- 
tity, perhapg,  in  respect  to  the  amount  of  land  owned  or  claimed. 
The  other  and  actual  or  more  important  right  to  be  considered 
in  the  apportionment  of  water  must  have  been,  and  in  our  judg- 
ment was,  attached  to  the  use  and  ^**  application  or  appropria- 
tion of  the  water.  This  would  not  only  have  been  unequal  in 
quantity,  but  also  as  to  time  of  appropriation;  and  we  are  of 
the  opinion  that  the  legal  rights  of  all  referred  to  were  the  rights 
secured  by  prior  appropriation.  A  similar  early  statute  in  Colo- 
rado, from  which  our  act  of  1875  was  evidently  taken,  received 
such  a  construction  in  that  state,  and  it  was  held  that  it  did 
not  prevent  the  diversion  of  the  water  of  one  stream  to  irrigate 
lands  lying  adjacent  to  or  in  the  locality  of  another:  Coffin  v. 
Left  Hand  Ditch  Co.,  6  Colo.  443.  That  decision,  although  ren- 
dered subsequently  to  the  enactment  of  the  law  of  1875,  and  for 
that  reason,  perhaps,  not  binding  upon  this  court,  would  be 
strongly  persuasive.  We  are  perfectly  content,  however,  there- 
with. It  is  in  accord  with  our  own  views.  It  is  manifest  that 
the  principle  recognized  by  the  law  of  1875  is  the  opposite  of 
the  common-law  rule  pertaining  to  riparian  ownership. 

This  disposes  of  the  reasons  urged  in  behalf  of  the  title  of 
Moyer  to  the  water  as  a  riparian  owner.  In  our  judgment,  he 
possessed  no  rights  of  that  character.  If  he  had  any  interest  in 
the  water  superior  to  Preston,  he  must  have  acquired  it  bv  some 
prior  actual  appropriation.  To  constitute  an  appropriation, 
there  must  exist  not  only  an  intent  to  take  the  water,  but  that 
intent  must  be  accompanied  or  followed  by  some  open  physical 
demonstration,  and  there  must  ultimately  be  an  application  to 
some  beneficial  use;  the  initial  act  must  also  be  followed  up  with 
reasonable  diligence,  and  the  purpose  consummated  without  un- 
necessary delay  in  order  that,  by  the  doctrine  of  relation,  the 
time  of  appropriation  may  relate  back  to  such  initial  proceeding. 
In  the  case  of  the  McCrea  ditch,  the  survey  was  made  early  in 
August,  1886,  the  work  of  construction  was  prosecuted  with 
diligence  until  completion,  followed  by  an  immediate  applica- 
tion of  the  water  to  beneficial  uses,  which  application  had  been 
continued.  Moyer,  on  the  other  hand,  in  1885,  which  was  about 
one  year  prior  to  the  commencement  of  the  McCrea  ditch,  per- 
formed about  two  days*  ^**  work  in  cleaning  oat  the  tpriag  oa 
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the  land  of  Diefenderfer  and  facilitating  the  flow  of  the  waters 
thereof  to  the  river;  the  intention  which  he  testifies  he  then  had 
to  appropriate  such  waters  was  not  indicated  in  that  year,  nor 
the  following,  by  any  other  work  except  another  day's  labor  in 
1886  again  cleaning  the  spring.  The  construction  of  the  dam 
and  ditch,  neither  of  which  work  seems  to  have  been  extensive, 
which  were  necessary  in  the  application  of  the  water  to  the  uses 
intended,  was  not  commenced  until  the  spring  of  1887.  There 
was  in  this  respect  palpably  a  lack  of  such  diligence  as  is  re- 
quired in  such  matters.  It  is  impossible  by  any  doctrine  of  re- 
lation to  connect  the  building  of  the  dam,  and  excavation  of  the 
ditch,  with  the  work  performed  upon  the  spring  in  1885  and 
1886.  The  appropriation  of  Moyer,  therefore,  as  to  time,  de- 
pends entirely  upon  what  was  done  in  1887,  and  his  right  be- 
comes subordinate  to  the  appropriation  made  by  the  predecessor 
of  Preston  to  which  he  succeeded.  Any  other  construction 
placed  upon  the  acts  of  Moyer  would  do  great  violence  to  the 
principles  underlying  the  appropriation  of  water. 

On  behalf  of  the  plaintiff  in  error  it  is  further  urged  that  no 
statement  of  the  McCrea  ditch  was  filed  in  the  ofl5ce  of  the  clerk 
of  the  district  court.  Such  filing  was  alleged  in  the  petition, 
all  allegations  of  which  were  generally  denied  in  the  answer,  and 
no  proof  of  such  filing  was  given  in  evidence.  It  is  contended 
that  the  filing  of  such  statement  in  the  office  of  the  clerk  of 
court  was  a  condition  precedent  to  an  appropriation.  The  legis- 
lature of  the  territory,  by  an  act  approved  March  11,  1886,  en- 
titled, "An  act  to  regulate  the  use  of  water  for  irrigation  and 
for  other  purposes,  and  providing  for  settling  the  priority  of 
rights  thereto,"  enacted  a  system  for  the  better  regulation  of 
the  use  of  water.  The  act  established  water  districts,  and  pro- 
vided for  the  appointment  of  water  commissioners  whose  duties 
were  defined,  chief  among  which  was  the  supervision  of  the 
division  of  water  of  the  streams  of  their  respective  districts 
among  the  several  ^^^  ditches  taking  water  from  the  same,  ac- 
cording to  the  prior  rights  of  each  respectively.  Provision  was 
then  made  for  the  adjudication  of  water  rights,  jurisdiction  of 
courts  established,  and  the  method  of  procedure  defined.  That 
act  also  embraced  certain  provisions  for  the  making  and  preser- 
vation of  a  record  of  all  ditches  and  water  rights,  including  ap- 
propriations already  made,  as  well  as  those  which  might  be  made 
thereafter.  All  persons  interested  in  water  rights  already  exist- 
ing were  given  until  September  1,  1886,  to  file  a  statement  of 
such  rights,  under  oath.    Such  statements  were  required  to  be 
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filed  with  the  comity  clerk  and  the  clerk  of  the  district  couri;. 
Section  13  of  the  act,  embodied  in  the  revision  as  section  1343» 
provided  in  substance  that  thereafter  every  person  constructing 
any  ditch  for  beneficial  purposes,  and  intending  to  use  or  appro- 
priate any  water  from  any  natural  stream  for  such  beneficial 
purposes,  should,  before  the  commencement  of  such  construc- 
tion, file  a  statement  containing  various  specified  particulars 
in  the  office  of  the  county  clerk  and  clerk  of  the  district  court  of 
the  proper  county;  and  it  was  provided  that  "from  the  time  of 
filing  any  such  statement,  water  sufficient  to  fill  such  ditch  or 
ditches,  and  to  subserve  the  use  or  uses  aforesaid,  if  a  lawful 
and  just  use,  shall  be  deemed  and  adjudged  to  be  appropriated; 
provided,  that  nothing  herein  contained  shall  be  permitted  to 
interfere  with  a  prior  right  to  said  water,  or  to  any  thereof;  and 
provided  further,  that  such  person  or  persons  or  corporation 
shall,  within  sixty  days  next  ensuing  the  filing  of  such  statement, 
begin  the  actual  construction  of  said  ditch  or  ditches,  and  shall 
prosecute  the  work  of  construction  thereof  diligently  and  con- 
tinuously to  its  completion;  and,  provided  further,  that  the  be- 
ginning of  all  necessary  surveys  of  such  ditch  shall  be  con- 
strued as  the  beginning  of  said  work  of  construction/* 

A  subsequent  section  provided  that  in  adjudication  proceed- 
ings no  person  should  be  permitted  to  give  or  offer  any  evidence 
before  the  court  until  he  should  have  filed  a  statement  of  claim 
in  substance  the  same  in  all  respects  '**  as  is  required  to  be 
filed  under  the  provisions  of  the  act.  The  contemporary  con- 
struction placed  upon  that  statute,  although  the  question  was 
not  presented  to  this  court,  we  understand  to  have  been  that  the 
act  itself  provided  the  penalty  for  the  failure  to  file  the  required 
statements,  viz.,  that  in  any  adjudication  of  water  rights  evi- 
dence would  not  be  received  in  behalf  of  any  person  until  he  had 
filed  the  statements.  The  object  of  these  particular  provisions 
was  obviously  the  establishment  and  preservation  of  a  record  of 
water  rights,  which  had  become  in  many  instances  of  great 
value.  The  section  requiring  such  statements  to  be  filed  in  the 
offices  of  the  county  clerk  and  clerk  of  court  was  repealed  in 
1888,  and  another  provision  substituted  providing  for  the  filing 
of  the  statements  in  the  office  only  of  the  county  clerk,  who  is 
ex-officio  register  of  deeds.  And  in  1890,  when  this  require- 
ment was  abrogated,  and  the  whole  matter  was  transferred  to 
the  office  of  the  state  engineer,  where  the  primary  records  were 
to  be  kept,  the  section  of  the  statute  of  1886,  fixing  the  penalty 
for  the  failure  to  file  the  statements,  was  repealed.     The  Uw  of 


924  MoTER  V,  Pkeston.  [Wyoming, 

1890  required  the  clerks  of  court  to  transfer  to  the  office  of  the 
state  engineer  all  certificates  of  county  surveyors  as  to  meas- 
urements of  ditches  which  had  been  provided  for  under  another 
statute  of  1886,  afterward  repealed,  but  the  act  of  1890  made  no 
disposition  of  the  statements  of  owners  which  had  been  filed 
with  the  clerks  of  court. 

Under  the  new  system,  after  the  determination  of  water  rights 
upon  any  stream  by  the  board  of  control,  which  has  been  estab- 
lished in  pursuance  of  a  constitutional  provision,  a  certificate 
from  the  state  engineer  issued  as  evidence  of  the  right  pos- 
sessed and  adjudicated  in  favor  of  an  appropriator  was  required 
to  be  recorded  in  the  office  of  the  county  clerk.  Thus,  in  the 
development  of  legislation  respecting  the  matter  of  records,  the 
county  clerk's  office,  in  which  was  and  is  preserved  the  records 
pertaining  to  the  title  to  real  estate  as  well  as  instruments  af- 
fecting personal  property  in  all  cases  where  a  record  is  provided 
for,  is  retained  as  the  office  of  the  ultimate  record  of  water  ap- 
propriations, ^^^  so  far  as  concerns  any  county  records.  The 
idea  of  preserving  a  statement  in  the  office  of  the  clerk  of  court 
was  early  abandoned,  as  obviously  unnecessary  and  subservient 
to  no  useful  purpose.  To  file  such  a  statement  under  the  acts  of 
1886  and  1888,  no  previous  application  for  a  permit  to  initiate 
and  complete  an  appropriation  was  required  as  is  the  case  with 
the  later  legislation. 

It  was  the  act  alone  of  the  person  interested  in  the  appropria- 
tion, and  it  seems  evident  that  the  more  important  aim,  if  not 
the  entire  scope  of  the  requirements  in  this  regard,  was  that  of 
notice  and  record.  In  this  view  it  is  extremely  doubtful  if  the 
filing  of  the  statements  amounted  to  a  condition  precedent  to 
an  appropriation.  In  the  absence  thereof,  as  against  a  later 
appropriator,  without  notice,  and  having  fully  complied  with 
such  provisions  and  made  his  appropriation  in  good  faith,  it 
may  be  that  the  latter  would  be  entitled  to  a  priority  of  right, 
but  as  that  question  is  not  involved  in  this  case,  we  do  not  de- 
cide it.  Moyer  had  notice  of  the  McCrea  ditch;  and  he  did  not 
comply  with  the  statute  himself.  True,  in  September,  1891, 
he  filed  a  statement  apparently  pursuant  to  the  statute  of  1886, 
in  both  offices,  but  at  that  time  the  law  neither  required  nor 
authorized  such  a  proceeding.  The  McCrea  statement  was  filed 
with  the  county  clerk  in  August,  1886.  The  provision  for  filing 
the  same  with  another  officer  having  been  repealed  in  1888,  and 
the  express  penalty  for  the  failure  to  initiate  such  a  record  hav- 
ing been  repealed  in  1890,  and  no  statement  of  the  Moyer  ditch 
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having  been  filed  in  either  office,  until  after  such  repeal*,  we 
are  of  the  opinion  that  as  between  these  two  ditches  or  appro- 
priations, Moyer  is  in  no  position  to  complain  of  the  lack  of 
compliance  by  McCrea,  the  grantor  of  Preston,  in  the  respect 
indicated. 

As  against  one  who,  at  least,  is  in  no  better  condition,  the 
neglect  to  file  the  statement  with  the  clerk  of  court  cannot  be 
held  as  fatal  to  the  appropriation  otherwise  made  in  good  faith. 
The  court  would  have  had  no  authority  to  enforce  the  penalty 
as  to  evidence,  as  at  the  ***  time  the  case  was  brought,  and 
the  trial  was  had,  the  law  which  had  provided  such  penalty 
was  not  in  force. 

For  the  reasons  thus  set  forth  we  are  of  the  opinion  that  the 
judgment  should  be  affirmed.  We  have  deemed  it  advisable, 
under  the  circumstances,  to  dispose  of  this  case  upon  its  merits; 
but  we  cannot  entirely  ignore  the  suggestion  of  counsel  for  de- 
fendant  in  error  that  the  bill  of  exceptions  contained  in  the 
record  is  not  authenticated. 

We  are  given  to  understand  that  the  purpose  was  to  bring 
into  the  record  in  this  court  the  original  bill,  which  is  permissible 
under  our  statute.  There  is  a  paper  forming  a  part  of  the  sup- 
posed record  which  appears  to  be  signed  by  the  judge  of  the  dis- 
trict court  as  a  bill  of  exceptions;  it  is,  however,  devoid  of  any  fil- 
ing mark  indicating  that  it  ever  came  into  the  hands  or  the  office 
of  the  clerk  of  that  court.  It  is  not  authenticated  by  any  sort  of 
certificate  of  such  clerk  or  by  the  seal  of  the  court.  The  signature 
of  the  judge  imparts  vitality  to  a  bill,  and  authorizes  it  to  form  a 
part  of  the  record  in  the  cause;  when  it  has  become  such,  it  re- 
quires the  certificate  of  the  clerk  of  the  court,  who  is  the  custo- 
dian of  the  records,  to  properly  authenticate  it  as  either  the  orig- 
inal or  a  transcript  thereof.  How  is  this  court  to  know  that  any 
paper  is  one  of  the  originals  filed  in  the  cause  in  the  court  below, 
unless  that  fact  is  certified  to  by  the  clerk?  We  may  recognize 
the  signature  of  the  judge  appended  to  a  bill  by  reason  of  the 
personal  familiarity  of  one  or  more  of  the  justices  composing 
this  court  with  such  signature,  but  we  are  not  in  a  position  to 
conclude  that  the  paper  thus  seeming  to  be  signed  by  the  proper 
judge,  was  ever  filed  or  ever  became  a  part  of  the  record,  or  is 
in  the  condition  it  was  when  signed,  unless  the  same  is  authenti- 
cated by  the  officer  whose  duty  it  is  to  file  and  preserve  the 
same.  It  is  needless  to  say  that  no  reflections  are  intended  in 
this  case.  We  are  satisfied  that  counsel  presents  a  paper  which 
he  believes,  and  doubtless  knows  to  be  the  true  and  correct  bUl 
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«s  allowed  by  the  court;  but  we  mention  the  above  by  way  of  il- 
lustration. The  knowledge  of  **''  counsel  is  not  the  knowledge 
of  the  court,  and  in  the  nature  of  the  case  cannot  be.  Although 
for  what  we  consider  excellent  reasons  we  have  preferred  to  make 
a  disposition  of  this  case  upon  its  merits,  we  would  have  been 
compelled  to  hold,  if  it  had  become  essential,  that  the  record  was 
not  properly  authenticated. 
Judgment  affirmed. 

Groesbeck,  C.  J.,  and  Conaway,  J.,  concnr. 

WATERS— APPROPRIATION— TESTS.— Appropriation  of  water 
does  not  mean  merely  the  diverting  of  it,  but  includes  its  use  for 
some  beneficial  purpose.  The  appropriation,  intention  of  the  ap- 
propriator,  use,  and  beneficial  purpose,  are  the  tests  which  deter- 
mine the  rights  acquired  by  the  diversion  of  a  stream:  Hague  v. 
Nephi  Irr.  Co.,  16  Utah,  421,  67  Am,  St.  Rep.  634,  See  the  mono- 
graphic note  to  Nevada  Ditch  Co.  v.  Bennett,  60  Am.  St.  Rep.  799, 
on  what  constitutes  an  appropriation  of  water. 

WATERS— APPROPRIATION— DILIGENCE.— On  the  question 
as  to  what  constitutes  sufficient  diligence  in  the  appropriation  of 
water,  see  Nevada  Ditch  Co.  v,  Bennett,  30  Or.  50,  60  Am.  St  Rep. 
777,  and  the  monographic  note  thereto. 


Geand  Island  &  Northern  "Wyoming  Railroad 
Company  v.  Baker. 

[6  Wtominq,  369.] 

CONSTITUTIONAL  LAW— LIMITATION  UPON  COUNTY 
INDEBTEDNESS,— Under  the  Wyoming  constitution,  If  the  in- 
debtedness of  a  county  has  reached  or  exceeds  two  per  cent  on 
the  assessed  value  of  taxable  property,  such  county  Is  powerless 
to  create  any  debt  In  excess  of  it  for  the  current  year,  either  with 
or  without  a  submission  of  the  matter  to  a  vote  of  the  people 
or  their  approval  thereof. 

CONSTITUTIONAL  LAW— LIMITATIONS  UPON  COUNTY 
INDEBTEDNESS.— Under  the  Wyoming  constitution,  if  the  indebt- 
edness of  a  county  is  less  than  two  per  cent  of  the  assessed  value 
of  the  taxable  property  therein,  It  cannot  create  any  debt  in  excess 
of  the  taxes  of  the  current  year,  without  first  submitting  the  ques- 
tion to  a  vote  of  the  people,  and  thereby  securing  their  approval, 
•and  with  such  approval  the  county  is  authorized  to  create  the  ad- 
ditional debt,  if,  together  with  existing  indebtedness,  It  does  not 
exceed  such  two  per  cent;  but,  the  absolute  limit  of  lawful  Indebt- 
edness being  reached.  It  cannot  be  exceeded  in  any  event 

MUNICIPAL  CORPORATIONS  —  LIMITATIONS  ON  IN- 
DEBTEDNESS.— SALARIES  OF  OFFICERS  are  within  constltn- 
tloQal  limitations  upon  the  creation  of  county  Indebtedness. 

MUNICIPAL  CORPORATIONS— LIMITATIONS  ON  IN- 
DtiBTEDNESS.— Within  the  meaning  of  constitutional  limitations, 
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upon  the  creation  of  county  indebtedness,  no  distinction  exists  t)e- 
tween  debts  Imposed  by  law  and  those  voluntarily  assumed,  and  It 
makes  no  difference  whether  the  debts  are  incurred  for  necessary 
current  expenses  or  not. 

JfTXICIPAL  CORPORATIONS— LIMITATIONS  UPON  IN- 
DEBTE1>NESS.— Bounties  for  the  destruction  of  predatory  wild 
animals,  provided  by  statute,  are  within  constitutional  limitations 
upon  the  creation  of  county  indebtedness. 

JUDGMENTS  AGAINST  COUNTIES  ARE  CONCLUSIVE, 
as  against  collateral  attack,  upon  the  question  of  the  validity  ot 
county  debts  upon  which  they  are  founded,  both  aa  concerns  th» 
county  and  a  citizen  or  taxpayer  thereof. 

MUNICIPAL  CORPORATIONS  —  LIMITATION  ON  IN- 
DEBTEDNESS.—PUBLIC  DEBTS,  to  pay  which  a  county  is  au- 
thorized to  levy  taxes  in  addition  to  the  constitutional  limit,  upon 
the  annual  tax  for  county  revenue,  are  not  confined  to  bonded  In- 
debtedness, and  may,  but  do  not  necessarily,  include  ordinary  war- 
rants and  other  lawfully  issued  evidences  of  indebtedness,  abd  also 
judgments. 

MUNICIPAL  CORPORATIONS  —  LIMITATION  ON  IN- 
DEBTEDNESS—PUBLIC DEBT.— If  a  county's  Indebtedness  Is 
within  the  constitutional  limitation,  and  in  pursuance  of  law,  and 
It  creates  a  debt  in  excess  of  the  current  taxes  by  the  consent  and 
approval  of  the  people,  which,  together  with  existing  indebtedness, 
does  not  exceed  the  amount  within  which  It  may  lawfully  become 
indebted,  such  debt  Is  not  only  legal,  but,  although  It  may  be  evi- 
denced alone  by  warrants,  constitutes  a  part  of  the  public  debt, 
and  to  pay  it  a  tax  is  permissible. 

MUNICIPAL  CORPORATIONS  —  LIMITATIONS  ON  IN- 
DEBTEDNESS.— In  case  warrants,  or  other  evidences  of  Indebted- 
ness, are  issued  by  a  county  for  ordinary  current  expenses  in  excess 
of  the  taxes  for  the  current  year,  without  the  consent  or  approval 
of  the  people,  or  in  case  the  maximum  constitutional  limit  of  indebt- 
edness has  been  reached,  then  such  Indebtedness  Is  not  a  part  of  the 
public  debt,  and  no  tax  can  be  levied  to  pay  it,  although  it  has  been 
reduced  to  Judgment 

MUNICIPAL  CORPORATIONS— LIMITATION  ON  INDEBT- 
EDNESS— JUDGMENTS.— In  determining  the  power  of  a  county, 
under  constitutional  limitations,  to  levy  taxes  to  pay  judgments 
against  the  county,  the  latter  partake  of  the  cliaracter  of  and  are 
governed  by  the  same  rules  as  to  validity  as  the  original  claims 
upon  which  they  are  based. 

MUNICIPAL  CORPORATIONS  —  LIMITATION  ON  IN- 
DEBTEDNESS —  JUDGM  ENTS— CONSTITUTIONAL  LA  W.— A 
statute  requiring  a  judgment  against  a  county  •  to  be  paid  by  taxes 
does  not  contemplate  nor  include  a  tax  in  excess  of  constitutional 
limitations. 

MUNICIPAL  CORPORATIONS— LIMITATION  ON  TAXA- 
TION FOR  INDEBTEDNESS  — SALARIES  OF  OFFICERS- 
BOUNTIES.— A  tax  to  raise  a  fund  to  pay  salaries  of  county  offi- 
cers, and  valid  bounties  for  the  destruction  of  predatory  wild  ani- 
mals, in  excess  of  the  constitutional  limit  for  county  revenue,  and 
creating  an  inde])tedne8s  in  excess  of  the  constitutional  limit.  Is 
unauthorized  and  invalid. 

MUNICIPAL  CORPORATIONS— LIMITATION  ON  TAXA- 
TION AND  INDEBTEDNESS —A  TAX  LEVY  FOR  COURT  EX- 
PENSES by  a  county,  In  excess  and  exclusive  of  the  constitutional 
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limit  upon  the  annual  tax  for  county  revenue,  is  unauthorized  and 
void. 

MUNICIPAL  CORPORATIONS— LIMITATION  ON  TAXA- 
TION AND  INDEBTEDNESS.— Judgments  in  favor  of  a  landowner 
for  damages  as  compensation  for  the  exercise  of  the  right  of  emi- 
nent domain  in  constructing  and  opening  a  public  road  through  his 
land,  are  payable  out  of  the  ordinary  county  revenue,  and  a  tax 
levy  to  pay  such  a  judgment  in  excess  of  the  constitutional  limit 
upon  the  annual  tax  for  county  revenue,  is  unauthorized  and  void. 

JUDGMENTS  BY  CONFESSION —A  board  of  county  com- 
missioners cannot  confess  judgment  against  the  county,  nor  author- 
ize an  attorney  so  to  do,  without  pleadings  and  a  hearing  on  their 
behalf. 

Burke  &  Fowler  and  N.  K.  Griggs,  for  the  plaintiff. 

J.  L.  Stotts,  county  attorney,  and  M.  Nichok,  for  the  defend- 
ant. 

C.  B.  Bradley,  amicus  curiae. 

875  POTTER,  J.  Plaintiff  filed  its  petition  in  the  district 
court  for  Crook  county,  prajdng  for  an  injunction  against  the 
collection  of  a  portion  of  the  taxes  levied  in  that  county  for  the 
year  of  1895.  A  demurrer  was  interposed,  and  upon  the  hear- 
ing thereof  the  court  ordered  the  cause  to  be  reserved  to  thig 
court  for  its  opinion  upon  certain  questions  certified  to  be  im- 
portant and  difficult. 

In  the  year  of  1895  the  board  of  county  commissioners  of  the 
county  of  Crook  levied  the  following  taxes:  General  revenue,  ten 
mills;  general  county  school,  two  mills;  judgment  tax,  three  and 
one-quart«r  mills;  courthouse  and  jail  bonds,  two  mills;  funding 
bonds,  two  and  one-half  mills;  amounting  in  the  aggregate  to 
nineteen  and  three-quarter  mills  on  the  dollar.  The  only  part 
of  the  levy  complained  of  in  this  action  is  the  judgment  tax  of 
three  and  one-quarter  mills,  which  is  assumed  to  have  been 
levied  to  pay  certain  judgments  rendered  against  the  county. 
The  facts  connected  with  the  judgments  are  not,  as  the  pleadings 
now  stand,  sufficiently  disclosed  to  definitely  indicate  the  pre- 
cise nature  of  the  claims  entering  into  them.  We  are  not  in- 
formed by  the  pleadings,  either  as  to  the  time  wlien,  or  the  court 
wherein,  such  judgments  were  secured.  Inferentially,  it  may  ap- 
pear that  they  were  obtained  since  the  admission  of  the  state, 
and  largely  upon  warrants  issued  in  pajmaent  for  current  ex- 
penses of  the  county  since  the  adoption  of  the  constitution.  In- 
deed, the  argument  in  this  court  was  largely  confined  to  the  ef- 
fect of  judgments  rendered  upon  warrants  so  issued  and  the  tax- 
ing power  associated  therewith,  although  the  suggestion  was  ad- 
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vanced  by  counsel  that  for  all  which  *'^*  appeared  in  the  plead- 
ings, funding  bonds  might  have  constituted  the  source  of  th» 
judgments. 

It  would  seem  that  no  necessity  exists  for  dispute  upon  the 
essential  facts.  It  would  have  been  more  satisfactory,  therefore^ 
and  would,  perhaps,  have  narrowed  the  scope  of  our  investiga- 
tion, had  the  issues  been  fully  made  up,  prior  to  the  reservation 
to  this  court,  so  as  to  cleariy  and  without  cavil  present  the  ques- 
tions submitted  by  the  learned  court  for  our  consideration. 

It  is  not  our  duty,  however,  to  pass  upon  the  demurrer.  Our 
jurisdiction  is  limited  to  a  decision  upon  the  certified  questions, 
and  we  are  not  requested  thereby  to  direct  the  ruling  which 
should  be  made  upon  the  present  condition  of  the  pleadings. 

The  judgment  tax  is  charged  to  have  been  illegal  and  void^ 
and  levied  without  authority;  that  the  same  was  not  levied  for 
the  payment  of  the  public  debt  of  the  county  or  the  interest 
thereon;  and  the  county  had  exhausted  its  power  to  levy  taxes 
for  general  revenue  purposes  by  a  levy  of  the  constitutional  limit 
of  twelve  mills  for  such  purposes  in  the  year  1895,  and  each  year 
theretofore  since  the  organization  of  the  state.  It  is  attempted, 
also,  to  attack  the  judgments  upon  two  grounds:  1.  That  the 
alleged  debts  upon  which  they  were  obtained  were  void,  as  hav- 
ing been  contracted,  or  the  evidences  of  such  indebtedness  hav- 
ing been  issued  in  excess  of  the  limit  upon  county  indebtedness 
established  by  the  constitution;  2.  That  the  said  judgments  were 
procured  through  the  consent  and  confession  of  the  board  of 
county  commissioners  contrary  to  law. 

The  questions  certified  for  our  decision  are  as  follows: 

1.  Is  the  levy  of  the  board  of  county  commissioners  of  the 
county  of  Crook  of  three  and  one-fourth  mills  of  judgment  tar 
as  set  forth  in  plaintiff's  petition,  and  the  agreement  of  parties 
thereto  attached,  in  excess  of  the  limitation  as  fixed  by  the  con- 
stitution and  laws  of  the  state  of  Wyoming? 

^"^"^  2.  Separate  and  apart  from  each  of  the  propoeitions  here- 
in made,  is  or  is  not  the  defendant  entitled  to  judgment  on  its 
agreement  with  the  plaintiff  (exhibit  "A,"  plaintiff's  petition), 
for  the  sum  of  nine  hundred  and  twenty-seven  dollars  and  sixty- 
six  cents? 

3.  For  what  purposes  can  a  tax  be  levied  by  the  board  of  the 
county  commissioners  in  excess  of  the  twelve  mills  limitation 
and  under  the  term  "public  indebtedness  and  interest  thereon,** 
as  the  term  is  nied  in  section  5  of  article  15  of  the  constitution? 
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4.  Can  a  tax  in  excess  of  twelve  mills  be  levied  by  tbe  board 
of  the  county  commissioners  for  the  payment  of  an  indebtedness 
.Rowing  out  of  and  by  reason  of  the  provisions  of  chapter  6  of  the 
Jaws  of  1893,  entitled  "An  act  to  encourage  the  destruction  of 
jpredatory  wild  animals"? 

5.  Can  a  tax  in  excess  of  twelve  mills  be  levied  by  the  board  of 
^he  county  commissioners  for  the  purpose  of  paying  warrants 
issued  for  salaries  of  county  officers  when  the  revenue  of  the 
county  derived  from  taxation  in  previous  years  has  not  proved 
sufficient  to  defray  its  expenses,  and  such  warrants  are  outstajid- 

-ing  and  unpaid  for  the  want  of  sufficient  funds? 

6.  Does  the  placing  of  warrants,  issued  for  legitimate  county 
^expenses,  into  judgment,  justify  the  board  of  the  county  com- 
missioners in  levying  a  tax  in  excess  of  twelve  mills  with  which 
to  pay  the  same? 

7.  In  case  judgment  has  been  rendered  in  favor  of  a  land- 
owner for  damages  caused  by  the  location,  construction,  and 
opening  of  a  public  road  through  his  land,  can  a  tax  be  levied 
to  pay  such  judgment  in  excess  of  twelve  mills  provided  by 
law  to  be  levied  for  all  county  purposes,  the  revenue  raised  by 
the  twelve-mill  tax  being  all  required  and  used  for  county  pur- 
poses? 

8.  Has  the  board  of  the  coimty  commissioners  authority  and 
'power,  under  the  constitution  and  laws  of  the  state,  to  confess 
and  authorize  a  confession  of  judgments  against  the  county? 

^'^^  9.  Can  a  judgment,  rendered  by  the  district  court  of 
Crook  county,  having  jurisdiction  over  the  person  and  subject 
matter,  be  attacked  collaterally  in  this  case? 

10.  Cannot  the  board  of  the  county  commissioners  levy  the 
<listrict  court  tax,  for  the  maintenance  of  the  court,  in  addition  to 
the  levy  of  twelve  mills  for  county  revenue? 

The  second  question,  viz.,  "Separate  and  apart  from  each  of  the 
propositioiis  herein  made,  is  or  is  not  the  defendant  entitled  to 
judgment  on  its  agreement  with  the  plaintiff  (exhibit  *A,' 
plaintiff's  petition)  for  the  sum  of  nine  hundred  and  twenty- 
seven  dollars  and  sixty-six  cents?"  cannot  receive  our  considera- 
-tion,  for  the  reason  that  the  facts  do  not  sufficiently  appear  in 
the  pleadings  before  us  to  authorize  a  complete  determination 
thereof  upon  the  merits  of  the  cause. 

For  the  purpose  of  convenience,  we  propose  to  discuss  the 
legal  questions  involved  in  the  various  questions,  without,  in 
general,  a  specific  reference  to  any  particular  question,  or  the 
order  in  which  they  are  presented.    A  majority  of  the  certified 
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questions  do  not  admit  of  categorical  answers.  A  careful  elucida- 
tion of  the  views  entertained  by  the  court  covering  the  subject 
matters  of  the  questions,  ought  to,  and,  we  conceive,  will  be  suflR- 
ciently  indicative  of  our  opinion  upon  the  questions  themselves. 

Involved  in  the  questions  thus  submitted  is  the  construction 
of  the  various  constitutional  provisions  affecting  the  power  of 
counties  to  incur  indebtedness  and  levy  taxes.  The  gravity  of 
the  interests  which  may  depend  upon  a  determination  of  these 
questions  has  not  been  underestimated,  and,  with  a  keen  appre- 
ciation of  the  responsibility  resting  upon  the  courts  in  such  mat- 
ters, it  is  only  after  studious  and  mature  deliberation  that  we 
have  arrived  at  our  conclusions.  Upon  the  argument  much  at- 
tention was  devoted  by  counsel  to  the  policy  of  the  constitutional 
restrictions  upon  public  indebtedness,  and  taxation;  but  the 
courts  possess  no  control  over  matters  of  mere  policy.  If  the 
people  of  the  commonwealth,  by  adopting  a  constitution,  have 
committed  themselves  to  a  mistaken  policy,  the  only  remedy  is 
an  ^"^  amendment,  by  constitutional  methods,  of  that  instru- 
ment. Within  the  province  of  the  legislature,  recourse  must  be 
had  to  that  body  for  the  correction  of  any  errors  of  policy  which 
may  have  induced  its  enactments.  The  jurisdiction  of  the  courti 
extends  only  to  the  construction  and  enforcement  of  the  con- 
stitution and  laws  as  they  exist.  That  jurisdiction  should  be 
zealously  guarded,  but  not  used  as  a  cloak  to  encroach  upon  the 
functions  of  the  other  departments  of  government.  The  pro- 
visions of  the  constitution  controlling  the  matters  before  us  are 
as  follows: 

*Tor  county  revenue  there  shall  be  levied  annually  a  tax  not 
to  exceed  twelve  mils  on  the  dollar  for  all  purposes  including 
general  school  tax,  exclusive  of  state  revenue,  except  for  the 
payment  of  its  public  debt  and  the  interest  thereon.  An  addi- 
tional tax  of  two  dollars  for  each  person  between  the  ages  of 
twenty-one  and  fifty  years,  inclusive,  shall  be  annually  levied  for 
county  school  purposes":  Const.,  art.  15,  sec.  5. 

**No  county  in  the  state  of  Wyoming  shall  in  any  manner 
create  any  indebtedness  exceeding  two  per  centum  on  the  as- 
sessed value  of  taxable  property  in  such  county,  as  shown  by  th« 
last  general  assessment,  preceding;  provided,  however,  that  any 
county,  city,  town,  village,  or  other  subdivision  thereof  in  the 
state  of  Wyoming,  may  bond  its  public  debt  existing  at  the  time 
of  the  adoption  of  this  constitution,  in  any  sum  not  exceeding 
four  per  centum  on  the  assessed  value  of  the  taxable  property  in 
such  county,  city,  town,  village,  or  other  subdivision  as  shown  by 
the  last  general  asseesment  for  taxation":  Const.,  art.  16,  sec.  3. 
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"No  debt  in  excess  of  the  taxes  for  the  current  year  shall,  in 
any  manner,  be  created  by  any  county  or  subdivision  thereof,  or 
any  city,  town,  or  village,  or  any  subdivision  thereof,  in  the  state 
of  "Wyoming,  unless  the  proposition  to  create  such  debt  shall 
have  been  submitted  to  a  vote  of  the  people  thereof  and  by  them 
approved":  Const.,  art.  16,  sec.  4. 

^^^  Other  provisions  which  may  affect  the  construction  to  be 
given  to  the  sections  above  quoted  will  be  referred  to  as  we  pro- 
ceed. 

We  are  to  consider  the  power  and  authority  of  a  county  in  this 
state:  1.  To  create  indebtedness;  and  2.  To  levy  taxes. 

Prior  to  the  admission  of  Wyoming  as  a  state,  municipal  and 
county  indebtedness  in  this    as  well  as  other   territories    was 
limited  by  congressional  enactment  to  fou^  per  centum  on  the 
value  of  the  taxable  property  within  such  corporation  or  county, 
to  be  ascertained  by  the  last  assessment  for  territorial  and  county 
taxes  previous  to  the  incurring  of  such  indebtedness:  Stats.  1st 
Sess.  49th  Cong.,  c.  818,  p.  171;  Rev.  Stats.  Wyo.,  1887,  p.  39. 
The  language  of  that  act  is  as  follows:  "That  no  political  or 
municipal  corporation,  county,  or  other  subdivision  in  any  of  the 
territories  of  the  United  States  shall  ever  become  indebted  in  any 
manner  or  for  any  purpose  to  any  amount  in  the  aggregate  in- 
cluding existing  indebtedness  exceeding,"  et  cetera.     Acknowl- 
edging this  past  limitation  upon  county  indebtedness,  the  con- 
stitution expressly  authorized  the  bonding  af  the  public  debt 
of  any  county  in  any  sum  within  the  congressional  limit  of  four 
per  cent:  Const.,  art.  16,  sec.  3.    As  a  primary  proposition,  it 
must  be  manifest  that  the  framers  of  the  constitution  did  not 
propose  to  afford  vitality  to  any  indebtedness  incurred  in  excess 
of  the  limitation  declared  by  Congress.    In  case  any  county  had 
become  so  indebted,  it  was  .not  permitted  to  issue  bonds  to  pay 
such  excess;  and  no  other  constitutional  provision  refers  to  it. 
This  may  become  an  important  consideration.    County  indebted- 
ness amounting  to,  but  not  exceeding,  four  per  cent  on  the  as- 
sessed value  of  taxable  property  was  therefore  recognized  as  valid 
and  enforceable;  and  as  no  limitation  was  placed  by  the  consti- 
tution upon  the  power  to  levy  taxes  to  pay  the  valid  public  debt 
of  a  county,  means  were  allowed  by  which  the  same  could  be 
eventually  satisfied.     It  is  also  clear  that,  in  authorizing  the 
funding  of  county  indebtedness  *®*  in  an  amount  not  exceeding 
four  per  cent,  all  manner  of  indebtedness,  whether  for  imposed 
or  voluntary  obligations,  was  understood  to  be  included  within 
the  congressional  limitation,  it  being  obvious  that  the  inten- 
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tion  was  to  permit  the  bonding  of  all  legal  and  valid  debts  exist- 
ing at  the  time  of  the  adoption  of  the  constitution;  and  that  it 
was  not  the  purpose  to  repudiate  any  valid  obligation  or  liability. 
Upon  future  indebtedness  another  limit  was  placed  by  the 
constitution:     1.  It  is  provided  that  no  county  shall  in  any 
manner  create  any  indebtedness  exceeding  two  per  centum  on  the 
assessed  value  of  taxable  property  in  such  county,  as  shown  by 
the  last  general  assessment,  preceding;  2.  No  debt  in  excess  of 
the  taxes  for  the  current  year  shall,  in  any  manner,  be  created 
by  any  county,   unless  the  proposition  to  create  such  debt  shall 
have  been  submitted  to  a  vote  of  the  people  and  by  them  ap- 
proved.   Without  reference,  now,  to  the  classes  of  indebtedness 
included  within  these  restrictions,  if  any  distinction  in  that  re- 
spect exists,  it  is  apparent  that,  if  the  indebtedness  of  a  county 
has  reached  or  exceeds  two  per  cent  on  the  assessed  value  of  tax- 
able property,  such  county  is  powerless  to  create  any  debt  in 
excess  of  the  taxes  for  the  current  year,  either  with  or  without  a 
submission  of  the  matter  to  a  vote  of  the  people  or  their  approval 
thereof.      The    absolute    limit  of   lawful    indebtedness    being 
reached,  it  cannot  be  exceeded.    If,  however,  the  indebtedness 
of  a  county  thus  restrained  is  less  than  such  two  per  centum, 
then  there  arises  the  further  prohibition  against  the  creation  of 
any  debt  in  excess  of  the  taxes  for  the  current  year  without  first 
submitting  the  same  to  a  vote  of  the  people  and  thereby  securing 
their  approval;  but,  in  such  case,  if  a  proposition  of  that  char- 
acter is  so  submitted  to  and  approved  by  the  people   of   the 
county,  then,  so  far  as  concerns  the  constitutional  provisions, 
such  county  becomes  authorized  to  create  the  additional  debt,  if, 
together  with  the  existing  indebtedness,  it  will  not  exceed  two 
per  centum  on  the  assessed  value  of  the  taxable  *®*  property 
within  the  county.    Thus  the  two  sections  (sections  3  and  4  of 
article  16)  are  harmonious,  and  their  meaning  readily  discerned. 
We  apprehend  no  diflficulty  has  arisen  in  reference  to  the  obvious 
purport  of  the  constitution  in  this  regard.    The  intention  evi- 
dently was:  1.  To  place  an  absolute  limit  upon  the  debt  included 
in  the  provisions;  and  2.  To  forbid  any  such  debt  to  be  created 
in  any  year  even  within  the  absolute  limit,  if  in  excess  of  the 
taxes  of  the  current  year,  without  the  sanction  of  the  people  of 
the  county;  and  when  the  final  limit  was  reached  to  require  the 
affairs  of  the  county  to  be  conducted  j)ractically  upon  a  cash 
basis. 

The  more  serious  question,  however,  is.  What  debts  are  in- 
cluded within  these  constitutional  prohibitions?   It  is  insisted  by 
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counsel  for  defendants  that  they  do  not  embrace  any  debts  im- 
posed by  law,  or  such  as  may  be  termed  "compulsory  obligations/' 
such  as  salaries  of  officers,  which  are  definitely  established  by  the 
legislature.  It  is  urged  that  the  constitution  requires  the  leg- 
islature to  fix  the  amount  of  the  salaries  of  county  officers;  and 
that  when  thus  fixed  the  obligation  is  one  which  the  county  has 
not  created;  and  it  is  contended  that  the  restriction  upon  indebt- 
edness applies  only  to  such  liabilities  as  had  been  incurred  by  the 
caunty  authorities,  voluntarily,  and  therefore  that,  in  determin- 
ing whether  the  debt  of  a  county  exceeds  the  limit  established 
by  the  constitution,  the  amount  of  the  salaries  of  its  officers  and 
warrants  outstanding  to  pay  them  are  not  to  be  considered.  That 
a  county  in  its  corporate  capacity,  acting  through  its  commis- 
sioners, are  not  prohibited  from  creating  any  indebtedness  which, 
exclusive  of  such  imposed  or  compulsory  obligations,  do  not  in 
the  one  case  exceed  the  taxes  for  the  current  year,  in  the  other 
two  per  centum  upon  the  assessed  value  of  the  taxable  property 
in  the  county. 

We  have  approached  this  question  with  eome  hesitation,  as  it 
is  impossible  not  to  be  impressed  with  its  great  significance.  The 
argument  briefly  adverted  to  is  not  without  some  force,  and 
rests  to  some  extent  upon  precedent:  ***  Grant  County  v.  Lake 
County,  17  Or.  453;  Lewis  v.  Widber,  99  Cal.  412.  In  the  case 
of  Grant  County  v.  Lake  County,  17  Or.  453,  the  supreme  court 
of  Oregon,  construing  the  provisions  of  the  constitution  of  that 
state  prohibiting  a  county  from  creating  any  debts  or  liabilities 
which  shall  singly  or  in  the  aggregate  exceed  the  sum  of  five 
thousand  dollars,  except  to  suppress  insurrection  or  repel  in- 
vasion, held  that  such  inhibition  did  not  imply  that  all  debts  and 
liabilities  of  a  county  over  the  sum  named  were  necessarily  ob- 
noxious to  the  constitutional  provisions.  And  in  the  course  of 
the  opinion  the  learned  judge  said:  "Said  provision,  as  I  view  it, 
only  applies  to  debts  and  liabilities  which  a  county,  in  its  corpor- 
ate character,  and  as  an  artificial  person,  voluntarily  creates." 

In  Lewis  v.  Widber,  99  Cal.  412,  the  supreme  court  of  Cali- 
fornia held,  under  a  constitutional  provision  prohibiting  any 
county  from  incurring  in  any  manner  or  for  any  purpose  any 
indebtedness  or  liability  exceeding  in  any  year  the  income  and 
revenue  provided  for  it  for  such  year  without  the  assent  of 
two-thirds  of  the  qualified  voters,  that  it  referred  only  to  an  in- 
debtedness or  liability  wfiich  the  municipality  has  itself  incurred  j 
that  it  limited  the  power  of  the  municipality  as  to  any  indebted- 
ness which  it  has  a  discretion  to  incur,  or  not  to  incur;  and 
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the  opinion  is  expressed  by  the  court  in  that  case  that  such  i» 
the  clear  intent  and  meaning  of  the  provision. 

The  effect  of  that  decision  is  that  if,  in  expending  the  revenue* 
of  any  year,  a  municipality  in  paying  salaries  of  officers  and 
other  expenses,  the  latter  including  such  as  have  been  incurred 
through  the  discretion  of  the  local  authorities,  such  revenue* 
are  exhausted,  salaries  and  other  imposed  obligations  thereafter 
are  valid,  but  no  other  liability  can  then  be  incurred;  and  what 
more  than  one-half  of  the  qualified  voters  are  powerless  to  ac- 
complish, the  legislature,  which  might  not  be  strongly  repre- 
sentative  of  the  particular  municipality,  may  do;  that  the  legis- 
lature is  not  amenable  to  the  restrictive  provisions  of  the  con- 
stitution, and  it  may  fasten  numerous  burdens  in  the  way  ***  of 
indebtedness  upon  the  people,  which  the  local  authorities  are 
without  authority  to  incur  unless  two-thirds  of  the  voters  shall 
acquiesce  therein. 

On  the  other  hand,  the  courts  of  other  states,  and  the  supreme 
court  of  the  United  States,  have  reached  a  different  conclusion  • 
under  somewhat  similar  constitutional  provisions.  The  con- 
stitution of  Missouri  provides  that  no  county  shall  be  allowed  to 
become  indebted  in  any  manner,  or  for  any  purpose,  to  an 
amount  exceeding  in  any  year  the  income  and  revenue  provided 
for  such  year  without  the  assent  of  two-thirds  of  the  voters 
thereof,  nor  with  such  assent  to  an  amount  in  the  aggregate 
exceeding  five  per  cent  on  the  value  of  the  taxable  property 
therein,  et  cetera. 

In  the  case  of  Barnard  v.  Knox  County,  105  Mo.  382,  ther 
county  was  sued  upon  a  warrant  issued  for  books  and  stationery 
bought  for  the  use  of  the  clerk  of  the  county  court,  which  the- 
law  required  to  be  furnished.  The  defense  was  interposed  that 
the  debt  was  created  after  the  county  warrants  exceeded  the* 
revenue  of  the  year  in  question.  Anticipating  such  defense,, 
the  plaintiff  had  pleaded  that  the  debt  was  created  by  law,  and 
was  not  the  act  of  the  county  authorities.  The  supreme  court 
of  that  state  had  previously  held  that  there  was  a  distinction 
between  compulsory  obligations  and  debts  voluntarily  con- 
tracted by  the  county:  See  Potter  v.  Douglas  Co.,  87  Mo.  240. 
In  the  present  case,  the  former  was  expressly  overruled,  and  s 
contrary  opinion  expressed.  The  court  say,  after  quoting  the 
constitutional  provision:  "The  language  just  quoted  is  clear  and 
explicit,  and  construes  itself.  It  is  broad  and  comprehensive  a* 
to  the  character  of  the  indebtedness.  It  includes  indebtedness 
created  in  any  manner,  or  for  any  purpose.     This  strong  and 
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■comprehensive  language  admits  of  no  distinction  between  debts 
■created  by  a  county  court,  and  debts  created  by  law.  In  a 
€ense,  all  county  debts  are  created  by  law;  for  the  counties 
possess  those  powers,  and  those  only,  which  are  conferred  upon 
iihem  by  the  constitution  ^^  and  laws  of  the  state.  While  it 
18  the  duty  of  the  county  court  to  care  for  paupers  and  insane 
persons,  and  to  build  bridges  and  repair  roads,  still  the  county 
-court  is  governed  by  the  statute  in  the  performance  of  these 
■duties.  Debts  incurred  for  such  purposes  may  be  called  debts 
created  by  law,  as  well  as  debts  incurred  by  the  county  clerk 
for  books  and  stationery." 

Under  a  somewhat  similar  provision  in  the  constitution  of 
Colorado  prohibiting  a  county  from  becoming  indebted,  the 
supreme  court  of  the  United  States  in  Lake  Co.  v.  Rollins,  130 
U.  S.  662,  in  reversing  the  case  of  Rollins  v.  Lake  Co.,  34  Fed. 
Hep.  845,  in  speaking  upon  this  question  said:  "Neither  can 
•we  assent  to  the  proposition  of  the  court  below  that  there  is, 
as  to  this  case,  a  difference  between  indebtedness  incurred  by 
contracts  of  the  county  and  that  form  of  debt  denominated 
■^compulsory  obligations.'  The  compulsion  was  imposed  by  the 
legislature  of  the  state,  even  if  it  can  be  said  correctly  that  the 
compulsion  was  to  incur  debt;  and  the  legislature  could  no  more 
impose  it  than  the  county  could  voluntarily  assume  it,  as  against 
the  disability  of  a  constitutional  prohibition.  Nor  does  the 
fact  that  the  constitution  provided  for  certain  county  officers, 
a,nd  authorized  the  legislature  to  fix  their  compensation  and  that 
of  other  officials,  affect  the  question."  The  action  in  which 
ihis  opinion  was  delivered  was  brought  upon  warrants  issued 
in  payment  of  fees  of  witnesses,  jurors,  constables,  and  sheriff. 
A  clause  in  the  constitution  of  Illinois  provides  that  "no  county, 
•city,"  et  cetera,  "shall  be  allowed  to  become  indebted  in  any 
manner  or  for  any  purpose,"  et  cetera.  In  that  state  it  is  held 
■that  in  respect  to  such  prohibition  no  distinction  exists  between 
<lebts  imposed  by  law,  and  those  voluntarily  assumed,  and  that 
it  makes  no  difference  whether  the  debts  are  incurred  for  neces- 
isary  current  expenses  or  not:  Prince  v.  Quincy,  105  111.  138, 
44  Am.  Rep.  785;  Prince  v.  Quincy,  105  111.  215;  Springfield  v. 
Edwards,  84  111.  626;  Law  v.  People,  87  111.  385.  A  similar 
construction  is  given  to  the  constitutional  prohibition  against 
county  and  municipal  ***  indebtedness  in  Iowa:  Council  Bluffs 
■v.  Stewart,  51  Iowa,  385;  National  State  Bank  v.  Indiana  School 
Dist.,  39  Iowa,  490;  French  v.  Burlington,  42  Iowa,  614.  See, 
Also,  Guthrie  v.  New  Vienna  Bank,  4  Okla.  194,  where  this 
-question  is  fully  and  learnedly  discussed. 
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We  are  not  unmindful  of  the  difference  in  language  between 
the  constitution  of  this  state  and  that  of  some  of  the  other 
states  above  referred  to,  but,  in  respect  to  the  present  inquiry, 
we  fail  to  observe  that  the  courts  have  drawn  or  indicated  any 
distinction  by  reason  of  such  difference  in  language.  The  ob- 
ject in  either  case  is  the  limitation  upon  municipal  indebted- 
ness. To  ''become  indebted"  would  seem  to  be  no  broader,  nor 
to  be  any  more  restrictive,  than  to  "create  a  debt."  If  a  county 
is  prohibited  from  "becoming  indebted,"  we  are  not  able  to  im- 
part to  that  language  any  greater  restriction  upon  the  char- 
acter of  the  indebtedness  than  if  the  prohibition  is  against  the 
"creation  of  a  debt."  If  the  constitutional  limitation  operates 
to  restrain  the  legislature  from  imposing  obligations  upon  a 
county  in  excess  of  the  limitation  in  the  one  case,  so  far  as  the 
mere  difference  in  words  is  concerned,  it  would  have  the  like 
effect  in  the  other  case.  In  the  California  and  Oregon  cases 
it  does  not  appear  that  there  was  also  a  constitutional  limitation 
upon  the  means  of  raising  the  annual  revenue  as  is  the  case 
with  us,  which  might  aid  or  control  the  construction  to  be  given 
to  the  debt  limitation.  Recurring  to  our  own  constitution,  we 
are  required  to  give  that  effect  to  its  provisions  which  will  har- 
monize all  the  parts  bearing  upon  the  question.  An  inspec- 
tion of  the  limitations  placed  upon  indebtedness  and  taxation 
will  demonstrate  with  satisfactory  clearness  the  object,  purpose, 
and  intent  which  found  expression  in  the  provisions  under  con- 
sideration. We  have  already  adverted  to  the  limitation  placed 
by  Congress  upon  municipal  and  county  indebtedness  which 
controlled  while  we  remained  in  a  territorial  condition;  and  the 
fact  that  all  debts  which  could  during  that  period  have  been 
lawfully  incurred  were  given  recognition,  ^^  and  provision  in- 
serted in  the  constitution  permitting  the  funding  of  the  same. 
That  no  indebtedness  theretofore  incurred  exceeding  four  per 
centum  (the  congressional  limitation)  was  thus  recognized, 
clearly  displaying  a  constitutional  interpretation  of  the  former 
limitation,  embracing  by  necessary  inference  in  such  limitation 
all  debts  for  salaries  of  officers,  and  other  imposed  or  so-called 
compulsory  obligations.  Tbe  constitution  in  the  same  section 
established  a  smaller  limit  upon  future  debts,  reducing  the  limi- 
tation to  two  per  centum;  and,  as  if  to  emphasize  the  intention 
to  compel  the  strictest  economy  in  the  conduct  of  county  and 
municipal  affairs^  further  required  that  no  debt  in  excess  of  the 
taxes  for  any  year  should  be  created  without  the  approval  of  the 
people.    Like  restrictions  are  placed  upon  the  creation  of  debta 
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by  the  state.  In  making  provision  for  taxation,  the  constitu- 
tion again  resorts  to  the  method  of  limitation.  For  county 
revenue,  for  all  purposes,  except  the  payment  of  the  public 
debts  and  interest  thereon,  the  rate  of  taxation  is  limited  to 
twelve  mills.  K  it  is  to  be  assumed  that  the  debt  limitation 
does  not  include  any  imposed  liabilities,  then  the  tax  of  twelve 
mills  was  merely  to  provide  revenue  to  satisfy  voluntary  obli- 
gations, if  they  should  amount  to  enough  to  consume  all  the 
funds  raised  by  such  levy  for  county  revenue,  and  as  the  im- 
posed obligations  would  be  unpaid,  a  fund  each  year  might  then 
be  provided  by  a  tax  without  limit  to  pay  them  as  a  part  of  the 
public  debt.  It  must  be  manifest  that  salaries  of  public  officers, 
the  fees  of  witnesses  and  jurors,  and  such  other  expenses  as  may 
be  said  to  be  compulsory  which  relate  to  the  ordinary  manage- 
ment of  county  affairs  are  properly  chargeable  to  and  payable 
out  of  the  general  county  revenue;  and  the  conclusion  is  irre- 
sistible that  in  providing  authority  to  tax  for  county  revenue 
for  all  purposes,  the  section  unequivocally  comprehends  the  fur- 
nishing, by  that  particular  tax,  of  funds  out  of  which  all  obli- 
gations ordinarily  and  properly  chargeable  to  and  payable  out 
of  the  general  annual  county  revenue  shall  be  discharged; 
'®®  unless,  indeed,  at  the  time  any  such  obligations  are  con- 
tracted, other  provisions  are  made  in  pursuance  of  the  constitu- 
tion and  laws  having  specific  reference  to  their  future  pajrment, 
in  another  manner  and  out  of  other  funds,  as  might  be  the  case 
of  the  creation  of  a  debt  in  excess  of  the  taxes  in  any  year  by 
consent  of  the  people,  the  county  having  authority  to  incur 
such  a  liability.  In  such  case,  it  would  not  be  intended  to  charge 
such  debt  to  the  ordinary  county  revenue.  Salaries  being  un- 
questionably chargeable  ordinarily  to  county  revenue,  and  the 
tax  for  county  revenue  being  a  limited  tax,  it  would  seem  to  fol- 
lofw  that  the  restriction  upon  incurring  liabilities  in  excess  of 
current  taxes  includes  such  salaries  and  other  claims  against  a 
county  similarly  situated.  Had  this  not  been  the  intention,  pro- 
vision would  have  surely  been  made  for  an  additional  tax,  clearly 
expressed  to  pay  such  an  important  class  of  liabilities  as  sala- 
ries of  officers.  "We  are  of  the  opinion  that  no  county  board, 
money  being  in  the  general  fund,  raised  by  the  tax  for  general 
county  revenue,  ever  hesitated  to  allow  and  pay  salaries  out  of 
that  fund.  The  limitation  upon  taxation,  then,  being  upon 
the  power  to  raise  a  fund  out  of  which  salaries  are  payable,  must 
not  the  restriction  upon  the  right  to  create  debts  in  excess  of 
the  taxes  include  in  the  term  "debts,"  all  ordinary  expense  of 
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the  county  inclusive  of  salaries?  "We  think  so.  The  evident  ob- 
ject of  all  these  provisions  was  an  economical  administration  of 
public  affairs,  which  is  rendered  more  emphatic,  if  possible,  by 
the  maximum  placed  upon  the  salaries  of  the  various  county  of- 
ficials: Const.,  art.  14. 

It  is  assumed  that  the  board  of  county  commissioners  con- 
stitutes the  county,  and  that  a  liability  imposed  by  law  is  not 
the  creation  of  a  debt  by  the  county,  not  being  within  the  dis- 
cretion of  the  board.  It  is  doubtful  whether  the  board  does 
constitute  the  county  in  the  strict  sense.  As  an  official  board 
it  is  charged  with  many  duties  and  invested  with  numerous 
powers  respecting  the  management  of  the  ordinary,  and  parti- 
cularly the  local,  affairs  of  ***  the  county;  this  authority,  how- 
ever, is  not  exclusive  in  all  matters;  it  is,  after  all,  not  boundless. 
Some  of  the  important  interests  of  a  county  are  not  permitted 
to  be  delegated  to  the  board;  viz.,  the  matter  of  compensation 
to  be  paid  to  its  public  officials;  others  are  under  the  control 
of  independent  officers,  such  as  the  collection  of  taxes,  although 
the  board  may  exercise  a  qualified  supervision  over  the  con- 
duct of  the  officers  charged  with  such  duties.  The  supreme 
court  of  Indiana,  in  discussing  the  relation  of  the  board  to  the 
county,  said:  "We  know  that  comprehensive  powers  are  con- 
ferred upon  county  commissioners.  We  know,  too,  that  they 
are,  in  a  sense,  the  county.  But,  after  all,  the  county  is  no 
more  than  a  public  corporation  created  by  statute,  and  deriv- 
ing its  power  from  the  legislature.  If  a  county  is  not  given 
power  to  fix  the  fees  of  public  officers  by  statute,  it  can  possess 
no  such  power.  It  adds  nothing,  therefore,  to  the  strength  of 
appellee's  position  to  affirm  that  the  board  of  county  commis- 
sioners is  the  county.  But  it  is  not  strictly  true  that  the  board 
is  the  county.  It  can  by  no  possibility  be  true  that  the  board 
is  the  county;  for  in  a  just  sense  the  inhabitants  of  the  organ- 
ized locality  constitute  the  county.  In  strict  accuracy,  the  com- 
missioners are  public  officers  representing  the  county,  with  pow- 
ers and  duties  defined  and  prescribed  by  statute.  The  money 
which  they  control  is  the  money  of  the  county,  the  debts  which 
they  incur  are  the  debts  of  the  county,  and  the  authority  they 
exercise  is  such  as  resides  in  them  as  the  officers  and  representa- 
tives of  the  county":  Board  of  Commrs.  v.  Barnes,  123  Ind.  403. 

It  may  be  equally  as  accurate  to  say  that  the  legislature  is 
the  county  within  the  sphere  of  its  control,  as  to  make  that  ap- 
plication to  the  commissioners.  In  all  matters  of  public  con- 
cern it  would  seem  appropriate  to  attach  to  the  legislature  th* 
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character  of  representatives  of  the  county  itself,  whenever  it 
assumes  control  of  any  of  its  interests,  either  in  pursuance  of 
constitutional  requirement  or  otherwise,  and  that  in  doing  so  it 
acts  for  the  counties  in  about  ^®^  the  same  way  that  the  local 
board  does  regarding  those  matters  committed  to  the  direction 
of  the  latter;  and,  thus,  if  an  obligation  is  imposed  upon  the 
county,  it  cannot  be  said  to  be  compulsory  to  any  greater  extent 
than  if  imposed  by  the  county  board.  "Municipal  corporations," 
and  in  this  designation,  so  far  as  concerns  this  discussion,  wa 
include  counties,  "are  of  a  twofold  character,  the  one  public,  \ 
as  regards  the  state  at  large,  in  so  far  as  they  are  its  agents  in 
government;  the  other  private,  in  so  far  as  they  are  to  provide 
the  necessities  and  conveniences  for  the  citizens":  Davock  v. 
Moore,  105  Mich.  120.  In  fixing  salaries  of  county  officers  the 
legislature  deals  with  counties  as  one  of  the  agencies  of  govern- 
ment. In  respect  to  its  officers  and  the  duties  they  are  required 
to  perform,  the  county  is  public  in  character. 

The  supreme  court  of  the  United  States  in  Lake  Co.  v.  Rol- 
lins, 130  U.  S.  662,  indicated  that,  from  an  accurate  standpoint, 
the  compulsion  arising  on  account  of  imposed  obligations  might 
not  be  to  incur  debt.  It  is  evident  that  such  compulsion  in  all 
cases  does  not  result  in  a  debt  and,  rather  by  way  of  sugges- 
tion than  argument,  it  may  be  said  that  the  character  of  debt 
in  excess  of  taxes  as  applied  to  unpaid  salaries  does  not  neces- 
sarily arise  from  the  enactment  of  the  law  providing  their 
amount  and  times  of  payment,  but  that  it  is  possible  the  al- 
lowance of  other  claims  within  the  discretionary  control  of  the 
board  and  the  use  of  funds  in  the  general  fund,  or  raised  by  the 
county  revenue  tax  to  satisfy  such  claims,  may  so  deplete  the 
treasury,  as  to  create  the  inability  to  pay  the  salaries  or  other 
eo-called  imposed  liabilities.  Therefore,  it  may  not  be  entirely 
accurate  to  say  that  the  debt  is  created  by  the  legislature  even 
if  any  distinction  should  be  thought  to  exist  respecting  this  mat- 
ter within  the  terms  of  constitutional  provision. 

Before  leaving  this  branch  of  the  case,  we  call  attention  to 
some  very  pertinent  remarks  contained  in  the  address  to  the 
people,  prepared  by  a  committee  of  the  constitutional  conven- 
tion, submitted  to  that  body  prior  to  its  ^®*  adjournment,  and 
embraced  in  the  record  as  a  part  of  its  proceedings.  We  quote: 
''The  extravagance  in  the  management  of  county  affairs  that 
has  prevailed  in  the  past  has  been  circumscribed  and  rendered 
impossible.  The  restrictions  upon  taxation  and  the  creation  of 
public  debts  are  such  as  to  necessitate  economy  in  public  affairs 
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and  insure  to  the  people  the  highest  excellence  in  government 
for  the  least  money/* 

This  is  strong  language,  and  indicates  that  the  purpose  had 
been  to  place  an  additional  restriction  upon  public  indebtedness 
and  taxation.  Considering  the  limitations  theretofore  in  force, 
the  restraint  upon  taxation  under  existing  territorial  laws  and 
the  construction  given  to  antecedent  limitations,  it  is  readily  ob- 
served that  if  the  construction  given  to  the  constitution  by 
counsel  for  defendants  is  correct,  the  statements  quoted  from 
the  address  were  but  delusions,  and  that,  instead  of  having  fur- 
ther circumscribed  county  extravagance,  the  limitations  were 
practically  removed.  We  are  aware  that  the  address  is  not  to  be 
entirely  controlling  of  the  construction;  but  in  connection  witH 
past  conditions  and  events,  in  the  light  of  which  constitutional 
provisions  must  be  interpreted,  such  an  address  may  very  prop- 
erly be  resorted  to  as  indicating  somewhat  the  intent  and  ob- 
ject which  caused  the  incorporation  of  disputed  clauses  into 
the  fundamental  law. 

Whether  the  constitutional  limitations  include  all  obligations 
of  whatever  character,  we  cannot  in  this  case  properly  deter- 
mine, and  do  not  do  so.  It  has  been  held  by  some  eminent  au- 
thorities that  similar  limitations  do  not  cover  a  debt  estab- 
lished against  a  municipality  for  a  tort:  Bloomington  v.  Per- 
due, 99  m.  329;  Chicago  v.  Sexton,  115  111.  230;  Bartle  v.  Des 
Moines,  38  Iowa,  414.  It  will  be  time  enough,  however,  to  de- 
cide that  question  when  it  is  clearly  presented  in  a  proper  case. 

We  are  constrained  to  express  as  our  opinion  that  the  limita- 
tions upon  county  indebtedness  include  salaries  of  *•*  county 
officials,  and  as  well  such  obligations  as  are  legal  and  valid  and 
lawfully  imposed  under  the  legislation  of  1893,  respecting  the 
payment  of  bounties  for  the  destruction  of  certain  predatory 
wild  animals,  as  the  same  reasoning  in  the  main  applies  with 
equal  force  to  those  liabilities.  In  this  connection  we  expressly 
refrain  from  deciding  or  indicating  any  opinion  whatever  re- 
garding the  constitutionality  of  that  legislation,  or  the  validity 
of  any  claims  arising  thereunder,  irrespective  of  questions  touch- 
ing the  debt  and  tax  limitations. 

We  are  convinced  that  any  different  construction  would  be 
destructive  of  the  plain  import  and  object  of  the  constitution, 
and  would  invite  the  most  reckless  and  improvident  adminis- 
tration of  public  affairs:  and  notwithstanding  that  the  burdens 
of  taxation  are  now  conceived  to  be  oppressive,  temperate  lan- 
guage would  utterly  fail  to  depict  the  condition  which  might 
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result  if  the  contention  of  counsel  on  behalf  of  the  counties  is 
sound.  We  do  not  desire  to  be  understood  as  impugning  in  the 
least  the  motives,  or  the  honesty,  or  patriotism  of  those  at  this 
time  or  heretofore  in  charge  of  county  governments;  we  appre- 
ciate the  many  difficulties  of  their  position,  and  are  aware  that 
in  no  public  office  is  a  higher  degree  of  care,  sagacity,  and 
withal  of  integrity  required  and  often  displayed  than  that 
through  which  the  affairs  of  these  local  agencies  of  the  state  are 
administered.  If  inconveniences  or  consequences  are  to  receive 
consideration,  the  hardships  which  may  accompany  an  attempt 
to  confine  county  indebtedness  and  taxation  within  constitu- 
tional boundaries  cannot  approach  in  all  that  would  be  disastrous 
the  effects  that  might  follow  if  the  construction  otherwise  in- 
sisted on  was  to  prevail.  Nevertheless,  the  courts  are  powerless 
to  alter  the  constitution,  and  should  not  attempt  to  evade  its 
clear  and  imperative  commands.  As  has  been  already  suggested, 
the  remedy,  if  any  is  deemed  to  be  necessary,  resides  elsewhere. 
We  come  now  to  a  consideration  of  the  judgments.  Assum- 
ing that  the  claims  upon  which  the  judgments  were  ^^  ren- 
dered were  in  excess  of  the  limit,  it  is  contended  that  they  can- 
not be  attacked  collaterally  by  the  plaintiff  taxpayer  in  this 
case;  that  they  are  conclusive  as  to  the  validity  of  the  debt, 
and,  therefore,  constitute  a  part  of  the  public  debt  of  the  county, 
for  which  a  tax  may  be  levied  irrespective  of  the  limit  as  to 
taxation  for  county  revenue.  The  question,  so  far  as  this  case 
is  concerned,  resolves  itself  into  this:  Do  judgments,  assum- 
ing them  to  have  been  rendered  by  a  court  of  competent  and 
general  jurisdiction,  having  likewise  jurisdiction  of  the  parties, 
form  a  part  of  that  public  debt  of  the  county  for  which  a  levy 
may  be  made  to  provide  funds  for  their  payment,  although,  in 
fact,  the  warrants  upon  which  they  are  founded  were  issued 
for  current  expenses  in  excess  of  the  taxes  for  the  current  year, 
and  in  excess  of  the  absolute  constitutional  limit  upon  county 
Indebtedness?  Is  any  inquiry  into  the  indebtedness  back  of  and 
behind  the  judgments  precluded  by  them?  It  is  apparent  that 
several  questions  are  involved  in  such  an  inquiry.  Not  only  are 
we  to  determine  the  meaning  and  scope  of  the  words  "public 
debt"  as  used  in  the  section  of  the  constitution  providing  for 
county  taxation,  but  the  effect  of  the  judgments  as  to  their  con- 
clusiveness or  otherwise,  and  in  respect  to  what  matters  they 
are  conclusive,  if  any,  become  matter  for  investigation.  Upon 
this  branch  of  the  case  we  are  aided  materially  by  the  authori- 
ties. 
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After  judgment  upon  a  claim  preferred  against  a  county  <w 
municipality,  it  has  been  frequently,  and  where  that  question 
alone  was  involved,  uniformly,  held  in  mandamus  proceedings 
to  compel  the  levy  of  a  tax  to  pay  the  judgment,  that  an  alle- 
gation that  the  debt  upon  which  the  judgment  was  rendered 
had  been  created  in  excess  of  the  constitutional  limit  upon  such 
indebtedness  and  was  illegal  and  void,  constitutes  no  defense; 
that  such  defense  by  the  county  is  absolutely  precluded  by  the 
judgment,  as  it  could  have  been  interposed  in  the  suit  wherein 
the  judgment  was  obtained:  Howard  v.  Huron,  5  S.  Dak.  639; 
State  V.  Gloyd,  14  Wash.  5;  *•*  United  States  v.  Board  of  Au- 
ditors, 28  Fed.  Rep.  407;  United  States  v.  New  Orleans,  98  U.  8. 
395;  People  t.  Board  of  Commrs.,  7  Colo.  App.  200;  Aetna  Life 
Ins.  Co.  v.  Lyon  County,  44  Fed.  Rep.  329.  And  the  citizen 
and  taxpayer  cannot  attack  such  a  judgment  any  more  than  the 
county:  Clark  v.  Wolf,  29  Iowa,  197;  Freeman  on  Judgments, 
sec.  178;  2  Black  on  Judgments,  sec.  584;  Ashton  t.  Rochester, 
133  N.  Y.  187,  28  Am.  St.  Rep.  619. 

In  the  case  of  Clark  v.  Wol^  29  Iowa,  197,  the  court  said: 
*T[t  must  be,  in  the  absence  of  fraud  or  collusion  or  the  like  on 
the  part  of  the  municipal  oflBcers,  that  the  legal  liability  of  the 
county  being  once  fixed  by  a  valid  judgment,  the  citizen,  no 
more  than  the  county,  can  afterward  resist  the  collection  of  said 
judgment  upon  the  want  of  power  to  contract  the  debt.  That 
stage  of  the  controversy  is  past."  And  in  the  same  case  those 
matters  which  may  be  contested  by  the  taxpayer,  even  in  case 
of  a  valid  judgment,  is  also  stated  as  follows:  '^f  the  officers 
shall  attempt  to  make  a  levy  not  warranted  by  law  (for  instance, 
a  greater  per  cent  than  the  law  allows),  or  to  collect  the  same 
in  an  illegal  manner,  or  the  like,  these  are  questions  between  the 
citizen  and  the  corporation,  and  do  not  touch  either  the  validity 
of  the  debt  or  the  correctness  of  the  judgment  which  is  intended 
to  be  satisfied."  The  distinction  thus  mentioned  we  regard  as 
clearly  existing.  The  validity  of  the  debt  was,  or  could  have 
been,  fully  litigated  in  the  suit  in  which  the  judgment  was  se- 
cured. That  question  is,  therefore,  absolutely  concluded  as 
against  a  collateral  attack  both  as  concerns  the  county,  and  « 
citizen  or  taxpayer  thereof;  but  it  does  not  necessarily  follow 
that  the  county  may  levy,  or  the  judgment  creditor  may  insist 
that  it  shall  levy,  a  tax  to  pay  the  same  not  authorized  by  law. 
The  cases  holding  that  a  power  to  contract  a  debt  includes  au- 
thority to  pay  it,  and,  where  a  tax  is  essential  for  such  purpose, 
the  authority  and  duty  to  tax,  do  not  contravene  this  view;  none 
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of  those  cases,  as  I  understand  them,  announce  a  contrary  doc- 
trine. 

**'*  Having  determined  this  much,  the  inquiry  arises,  How 
far  may  a  county  go  in  its  annual  tax  levy?  For  county  reve- 
nue for  all  purposes,  the  annual  levy  must  be  confined  within 
twelve  mills,  and  this  is  inclusive  of  school  tax.  For  the  pay- 
ment of  its  public  debt  and  the  interest  thereon,  there  is  no 
limit.  The  legislature  of  the  state,  in  amending  the  territorial 
statutes  requiring  the  annual  levy,  conformed  them  to  the  con- 
stitution, authorizing  an  annual  levy  of  not  to  exceed  three 
mills  for  general  school  purposes,  and  prescribing  that  an  an- 
nual tax  should  be  levied  for  county  revenue  for  all  purposes; 
but  providing  that  the  aggregate  tax  for  county  revenue,  includ- 
ing general  school  tax,  should  not  exceed  twelve  mills  on  the 
dollar  (exclusive  of  state  revenue),  excepting  from  such  limita- 
tion the  payment  of  the  public  debt  and  interest  thereon:  Laws 
1895,  c.  102,  p.  237.  Prior  to  the  enactment  just  alluded  to, 
the  laws  in  force  anterior  to  statehood  remained  unaffected  by 
any  later  legislation,  but  were,  of  course,  modified  by  the  con- 
stitutional clauses  referred  to.  Those  earlier  statutes  prescribed 
certain  rates  of  taxation  for  various  purposes  connected  with 
county  revenue,  and  placed  a  maximum  limitation  of  sixteen 
mills  upon  county  taxation,  which  was  held  by  this  court  to  be 
exclusive  of  the  general  school  tax.  When  the  constitution  took 
effect,  it  immediately  reduced  the  maximum  limit  to  twelve 
mills,  and  included  therein  the  general  school  tax. 

It  is  now  urged  that  the  judgments  in  question  constitute  a 
part  of  the  public  debt  of  the  county,  to  pay  which  the  county 
may  levy  a  tax  irrespective  of  the  taxation  for  county  revenue; 
and  our  attention  is  directed  to  section  1798  of  the  Revised  Stat- 
utes of  1887.  That  section  is  found  in  the  chapter  devoted  to 
the  powers  and  duties  of  county  commissioners,  and  was  enacted 
prior  to  the  admission  of  the  state,  and  continued  in  force  un- 
less in  conflict  with  the  constitution.  It  provides,  in  substance, 
that  when  a  judgment  shall  be  rendered  against  the  board  of 
county  commissioners  of  any  county,  or  against  any  *®*  county 
officer,  in  an  action  prosecuted  by  or  against  him  or  them  in  his 
or  their  name  of  office,  where  the  same  shall  be  payable  by  the 
county,  no  execution  shall  issue  thereon,  but  the  same  shall  be 
paid  by  a  tax  levied  and  collected  for  that  purpose  as  in  the 
case  of  other  county  charges,  and  when  so  collected  shall  be 
paid  by  the  county  treasurer  to  the  person  to  whom  the  same 
thall  be  adjudged  upon  the  delivery  of  a  proper  voucher  there- 
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for.  The  argument  is,  that  as  the  judgments  must  be  paid  by 
a  tax,  and  they  are  part  of  the  public  debt,  as  to  which  no  limi- 
tation applies,  the  tax  complained  of  is  legal,  without  regard  to 
the  nature  of  the  claims  merged  in  the  judgments.  On  the  other 
hand,  it  is  earnestly  insisted  that  the  judgments  do  not  form 
a  part  of  the  public  debt,  to  pay  which  unlimited  taxation  1» 
permitted.  Counsel  for  plaintiff  contend,  first,  that  bonded  in- 
debtedness alone  is  what  is  intended  by  the  term  "public  debt"^ 
in  the  section  of  the  constitution  referring  to  county  taxation, 
and  it  seems  also  to  have  been  urged  that  no  indebtedness  which 
did  not  exist  at  the  time  of  the  adoption  of  the  constitution  is  in- 
cluded. We  cannot  entirely  agree  with  the  position  taken  by 
either  counsel.  It  is  obvious  that  debts  incurred  since  the  adop- 
tion of  the  constitution,  if  lawfully  existing,  are  not  excluded. 
To  exclude  them  would  have  the  probable  effect  of  preventing 
subsequently  organized  counties  from  paying  their  legitimate 
public  debt,  although  the  same  could  not  have  existed  at  the 
time  the  constitution  was  adopted.  There  are  other  reasons, 
however,  which  suggest  the  unsoundness  of  that  contention.  We 
are  further  of  the  opinion  that  the  public  debt  which  is  excepted 
from  the  general  tax  limitation  is  not  confined  to  bonded  in- 
debtedness. The  same  words,  "public  debt/'  are  used  in  section 
3  of  article  16,  permitting  the  bonding  of  the  public  debt  of 
the  county  existing  at  the  time  the  constitution  was  adopted; 
and  it  is  clear  that  in  the  latter  section  the  words  were  not  ex- 
clusive of  indebtedness  other  than  bonded;  but  that  they  compre- 
hended all  manner  of  lawful  ^^"^  debts,  not  exceeding  the  con- 
gressional limitation  of  four  per  cent;  and  such  has  been  the 
legislative  and  public  construction  placed  upon  that  section. 
We  are  unable  to  attribute  any  narrower  meaning  to  those  words 
as  used  in  section  5  of  article  15,  relating  to  taxation.  It  is 
not  confined  to  bonds,  but  may  involve  ordinary  warrants,  and 
other  evidences  of  indebtedness  if  properly  and  lawfully  issued, 
and  may  also  include  judgments,  but  not  necessarily  so.  To 
illustrate:  If  a  county's  indebtedness  is  within  the  constitu- 
tional limitation,  and,  in  pursuance  of  law,  it  creates  a  debt  in 
excess  of  the  current  taxes  by  the  consent  and  approval  of  the 
people,  which  together  with  existing  indebtedness,  does  not  ex- 
ceed the  amount  within  which  it  may  lawfully  become  indebted, 
such  debt  will  not  only  be  legal,  but,  although  it  may  be  evi- 
denced alone  by  warrants,  will  constitute  a  part  of  the  public 
debt,  and  to  pay  the  same  a  tax  is  permissible  the  same  as  in  the 
case  of  bonded  indebtedness.    If  judgments  are  rendered  upon 
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•Euclh  warrants  or  upon  bonds,  the  debts  themselves  being  lawful 
public  debts  of  the  county,  the  judgments  will  partake  of  the 
•same  character.  On  the  contrary,  in  case  warrants  or  other  evi- 
'denoes  of  indebtedness  axe  issued  for  ordinary  current  expenses, 
■in  excess  of  the  taxes  for  the  current  year,  without  the  consent  or 
-approval  of  the  people,  or  in  case  the  maximum  limit  has  been 
Teached,  then  with  or  without  such  approval,  such  indebtedness 
is  clearly  not  a  part  of  the  public  debt,  but  the  same  have  been 
incurred  for  current  expenses,  which  in  the  case  of  such  a  county 
•cannot  in  any  event  exceed  the  revenue  for  such  year.  There 
is  no  method  by  which  such  liabilities  can  have  imparted  to 
them  voluntarily  the  character  of  public  debts.  If  a  judgment 
"is  obtained  upon  any  such  claim,  the  fact  must  yet  remain  that 
it  represents  a  liability  incurred  for  current  expenses  which 
ishould  have  been  confined  within  the  limit  of  the  current  taxes, 
to  provide  for  the  payment  of  which  the  constitution  has  af- 
forded only  a  limited  power  of  taxation. 

808  rpj^g  statutory  provision  with  reference  to  the  payment 
of  a  judgment  by  tax  does  not  contemplate  a  tax  in  excess  of  the 
limitation,  and  did  not  permit  a  tax  for  that  purpose  in  excess 
of  the  statutory  limit  anterior  to  the  adoption  of  the  consti- 
tution. Much  less  could  the  legislature  contravene  the  positive 
restrictions  of  the  constitution.  If  the  judgments  are  rendered 
•upon  claims  which  should  have  been  paid  out  of  the  revenue 
raised  by  the  tax  which  is  confined  to  twelve  mills,  they  must 
be  paid,  if  at  all,  by  a  tax  levied  for  such  purpose,  the  aggre- 
gate tax  for  county  revenue  not  to  exceed  the  maximum  limit. 
The  judgments  being  valid,  the  legality  of  the  debt  is  settled 
tmtil  such  judgments  are  set  aside  in  some  direct  proceeding, 
tind  therefore  within  the  limitation  for  county  revenue  a  tax 
may  be  levied  to  pay  the  same.  This  we  apprehend  to  be  the 
plain  intent  of  the  constitution.  Any  other  course  would 
amount  to  an  evasion  of  its  terms.  A  different  construction 
would  authorize  such  a  management  of  county  affairs  as  to 
exhaust  the  county  revenue  each  year,  to  incur  additional  obli- 
gations ordinarily  payable  out  of  such  revenue,  permit  prosecu- 
tion of  such  claims  to  judgment,  and  the  levy  of  a  special  tax 
to  pay  them;  and  this  could  be  repeated  annually,  thus  com- 
pletely evading,  if  not  operating  to  effectually  nullify,  the  con- 
stitutional limitation.  The  effect  woidd  b^  as  all  must  con- 
cede, to  provide  a  greater  revenue  each  year  for  current  ex- 
penses than  the  constitution  intended  to  authorize  when  it  con- 
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fined  the  same  to  twelve  mills  on  the  dollar.  This  would  ac- 
complish by  indirection  that  which  cannot  be  done  directly, 
which,  generally  at  least,  is  not  allowable.  The  views  thus  ex- 
pressed we  believe  to  be  in  accord  with  the  authorities. 

Ab  it  is  apparent  that  under  the  law  requiring  a  judgment 
to  be  paid  by  tax,  the  latter  must,  if  levied,  be  confined  with 
other  taxes  within  existing  constitutional  limitations,  it  neces- 
sarily follows  that  to  determine  the  limitation  the  claims  placed 
in  judgments  must  be  inquired  into. 

The  statute  authorizes  a  tax  to  pay  such  judgments  **as  •®®  in 
the  case  of  other  county  charges."  The  funds  to  pay  other 
county  charges  for  ordinary  expenses  are  raised  by  a  limited  tax. 
As  the  statute  with  respect  to  a  judgment  does  not  fix  its  class, 
and  does  not  authorize  a  special  tax  irrespective  of  statutory 
or  constitutional  limitation,  it  is  obvious  that  we  must  have  re- 
course to  the  claims  themselves  to  determine  to  what  class  the 
judgment  belongs,  and  whether  any  limit  is  imposed  upon  taxa- 
tion, by  which  they  may  be  enforced.  The  application  of  the 
converse  of  this  proposition  has  not  been  infrequent.  In  the 
ease  of  Ralls  County  Court  v.  United  States,  105  U.  S.  735,  the 
court  said:  ''While  the  coupons  are  merged  in  the  judgment, 
they  carried  with  them  into  the  judgment  all  the  remedies  which 
in  law  formed  a  part  of  their  contract  obligations,  and  these 
remedies  may  still  be  enforced  in  all  appropriate  wajrs,  notwith- 
standing the  change  in  the  form  of  the  debt.'*  This  language 
was  used  in  a  cause  wherein  it  was  sought  by  mandamus  to  com-  _ 
pel  the  levy  of  a  tax  to  pay  a  judgment.  The  opinion  in  that 
case  also  recognizes  that  courts  are  powerless  to  require  a  tax 
to  be  levied  even  to  pay  a  judgment  in  excess  of  the  constitu- 
tional or  legislative  limitation  upon  the  taxing  power. 

The  same  learned  court  in  another  case  of  like  character,  in 
speaking  upon  this  question,  said:  "So,  too,  if  the  municipality 
has  no  power,  either  by  express  grant  or  by  implication,  to  raise 
money  by  taxation  to  pay  the  bond,  the  holder  cannot  require 

the  municipal  authorities  to  levy  a  tax  for  that  purpose 

We  have  no  power  by  mandamus  to  compel  a  municipal  corpora- 
tion to  levy  a  tax  which  the  law  does  not  authorise":  United 
States  V.  Macon  County,  99  U.  S.  591. 

"But  mandamus  will  not  lie  to  compel  the  levy  of  a  tax  in  ex- 
cess of  legal  limitation":  Cooley  on  Taxation,  2d  ed.,  738. 

The  following  authorities  are  also  in  point:  Brownsville  Tax- 
ing Dist.  T.  Loasrue,  129  U.  S.  493;  Arnold  v.  Hawkins,  95  Mo. 
669;  Black  v.  McGonigle,  103  Mo.  "^  192;  Trull  v.  Board  of 


948  Grand  Island  etc.  R.  R.  Co.  v.  Baeer.     [Wyoming, 

Commrs.,  72  N".  C.  388;  French  v.  Board  of  Commrs.,  74  N.  C. 
692;  Sup€rvisors  v.  United  States,  18  Wall.  71;  In  re  House  Roll, 
31  Neb.  505;  Clark  v.  Davenport,  14  Iowa,  494;  Iowa  R.  R.  Land 
Co.  V.  County  of  Sac,  39  Iowa,  137;  Sterling  School  etc.  Co.  v. 
Harvey,  45  Iowa,  466;  Shackelton  v,  Guttenberg,  39  N.  J.  L. 
660;  Union  Pac.  R.  R.  Co.  v.  Board  of  Commrs.,  9  Neb.  449; 
Board  of  Commrs.  v.  Blake,  25  Kan.  356;  State  v.  County  of 
Marion;  21  Ivan.  419;  Board  of  Commrs.  v.  King,  67  Fed.  Rep. 
202;  Desty  on  Taxation,  sec.  41. 

The  case  of  Board  of  Commrs.  v.  Blake,  25  Kan.  356,  closely 
approaches  the  one  at  bar.  The  question  there  presented  was 
whether  a  county  board,  after  having  levied  the  full  amount  of 
taxes  for  current  expenses  which  it  had  by  law  any  power  to 
levy  for  that  and  previous  years,  could  in  a  certain  year  levy 
an  additional  tax  to  pay  a  judgment  rendered  upon  county  war- 
rants which  had  been  previously  issued  to  pay  county  current 
expenses  for  the  same  years.  An  express  statutory  provision  re- 
quired a  judgment  to  be  collected  by  tax  as  in  case  of  other 
county  charges,  and  the  general  limitations  upon  taxation  were 
statutory  instead  of  constitutional.  The  right  to  levy  such  a 
tax  was  denied,  the  Kansas  supreme  court  saying:  "The  judg- 
ment shall  be  collected  by  means  of  a  tax,  in  the  same  manner 
as  other  county  charges  are  collected;  and  other  county  charges, 
when  collected  by  means  of  a  tax  can  be  collected  only  by  means 
of  a  limited  tax.  ....  A  judgment  rendered  upon  a  claim 
against  a  county  is  simply  one  of  the  items  which  the  county 
board  takes   into    consideration   in   levying  a  tax  for    county 

charges,  or  for  county  expenses,  or  for  current  expenses 

All  the  statutes  upon  the  subject  seem  to  contemplate  that  the 
county  board  will  not  create,  nor  allow  to  be  created,  liabili- 
ties against  the  county  faster  than  the  legal  and  proper  taxes 
will  pay  them.  But  suppose  the  county  board  should  allow  lia- 
bilities *®^  to  be  thus  created;  then  may  all  the  creditors  of 
the  county  convert  their  claims  into  judgments,  and  then  com- 
pel the  county  board  to  levy  county  taxes  vastly  beyond  the 
limits  prescribed  by  section  181?    We  think  not.** 

The  supreme  court  of  the  United  States  in  Brownsville  v. 
League,  129  U.  S.  493,  heJd  that,  it  appearing  from  the  peti- 
tion that  the  bonds  upon  which  the  judgments  were  rendered 
were  issued  under  an  abrogated  statute,  and  trere  consequently 
void,  and  that  no  power  to  tax  to  pay  them  was  possessed  by  the 
taxing  district,  because  such  power  was  given  only  by  the  statute 


June,  1896.]     Grand  Island  etc.  R.  R.  Co.  v.  Bakeb.         949 

which  had  ceased  to  exist,  mandamus  to  levy  tax  to  pay  the 
judgments  would  not  be  awarded. 

The  constitution  excepts  from  the  limit  for  taxation  for 
county  revenue  purposes,  not  the  payment  of  judgments,  but 
the  payment  of  the  public  debt.  We  are  unable  to  class  a  judg- 
ment in  all  cases,  irrespective  of  the  nature  of  the  obligation 
merged  therein,  as  a  public  debt  within  the  purview  of  the 
section  of  the  constitution  in  question.  The  constitution  clearly 
and  forcibly  distinguishes  between  those  liabilities  which  are 
payable  out  of  the  general  and  ordinary  revenue,  and  those  for 
which  provision  must  otherwise  be  made.  It  was  not  intended 
that  a  county  powerless  to  legally  contract  debt  which  could 
not  be  paid  out  of  the  current  revenue,  because  of  its  exhaus- 
tion in  paying  other  expenses,  could  nevertheless,  by  incurring 
such  debts,  be  permitted  to  employ  unlimited  taxation  to  de- 
fray those  expenses  which  the  constitution  declares  must  be  pro- 
vided for  by  a  limited  tax. 

Our  attention  has  been  caUed  to  the  case  of  Thiess  v.  Hun- 
ton,  before  the  supreme  court  of  Idaho.  Although  the  text  of 
the  decision  in  that  case  is  not  before  us,  extracts  therefrom 
found  in  No.  14  of  volume  1  of  Selected  Corporation  Cases  in- 
dicate that  it  was  held  that  municipal  indebtedness  incurred 
during  a  given  fiscal  year  cannot  be  paid  out  of  the  income  or 
revenue  of  any  future  year  unless  it  be  especially  raised  for  the 
payment  of  such  indebtedness,  on  the  ground  that  the  evident 
intent  of  the  ****  constitution  of  that  state  was  to  make  the 
revenue  or  income  collected  each  year  pay  such  year's  indebted- 
ness unless,  by  the  assent  of  two-thirds  of  the  qualified  voten 
given  as  provided  by  law,  other  indebtedness  was  authorized. 

It  follows  from  what  has  been  said  that  to  raise  a  fund  to  pay 
salaries  of  county  officers,  and  valid  liabilities  under  the  act  witli 
reference  to  bounties  for  the  destruction  of  predatory  wild  ani- 
mals, a  tax  in  excess  of  twelve  mills  in  any  year  for  county  reve- 
nue is  not  allowable,  unless  the  debt  therefor  has  been  created 
in  the  manner  provided  in  the  constitution  and  any  legislation 
conformable  thereto,  by  a  county  possessing  authority  to  incur 
such  indebtedness. 

The  tenth  certified  question  inquires  if  the  board  of  county 
commissioners  cannot  levy  the  district  court  tax  for  the  main- 
tenance of  the  court,  in  addition  to  the  levy  of  twelve  mills  for 
county  revenue. 

What  we  have  already  said  disposes  of  this  inquiry.  We  fail 
to  observe  anything  in  the  constitution  or  statutes  which  ao- 
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thorizes  a  levy  for  court  expenses  in  excess  and  exclusive  of  tlie 
limited  tax  of  twelve  mills  for  county  revenue. 

With  respect  to  the  seventh  question:  We  assume  the  dam- 
ages to  have  been  recovered  in  a  proceeding  to  determine  the 
compensation  to  be  paid  the  landowner  by  reason  of  the  exer- 
cise by  the  public  of  the  right  of  eminent  domain  and  the  con- 
sequent taking  of  some  of  the  land  for  public  purposes.  We 
regard  this  as  not  entirely  free  from  doubt,  but  are  inclined  to 
the  opinion  that  the  damages  thus  assessed  are  payable  out  of 
the  ordinary  county  revenue;  and  the  result  would  be  that,  if 
the  county  is  unable  to  make  the  compensation,  it  is  powerless 
to  complete  the  location  of  the  road,  which  might  result  in  the 
taking  of  private  property  without  just  compensation.  If  the 
damages  are  recovered  as  for  a  tort,  another  inquiry  would  arise 
which  in  this  case  we  refrain  from  deciding. 

The  final  question  requiring  the  opinion  of  this  court  ^**®  af- 
fects the  right  of  the  board  of  county  commissioners  to  confess 
and  authorize  a  confession  of  judgments  against  the  county. 

A  decision  upon  that  question  is  not  free  from  difficulty.  We 
are  practically  without  precedent,  and  resort  must  be  had  to  our 
rather  meager  statutory  provisions  covering  the  subject  of  con- 
fession of  judgments,  as  well  as  to  those  prescribing  the  duties 
and  powers  of  the  board  of  county  commissioners. 

"A  person  indebted,  or  against  whom  a  cause  of  action  ex- 
ists, may  personally  appear  in  a  court  of  competent  jurisdiction 
and  with  the  assent  of  the  creditor  or  person  having  such  cause 
of  action,  confess  judgment,  whereupon  judgment  shall  be  en- 
tered accordingly":  Rev.  Stats.  1887,  sec.  2668.  In  such  case,  it 
is  required  that  the  debt  or  cause  of  action  be  stated  in  the 
judgment  or  writing  to  be  filed  as  pleadings  in  other  actions: 
Rev.  Stats.  1887,  sec.  2669. 

"An  attorney  who  confesses  judgment  in  any  case  shall,  at 
the  time  of  making  such  confession,  produce  the  warrant  of  at- 
torney for  making  the  same,  ....  and  the  original  or  a  copy 
of  the  warrant  shall  be  filed  with  the  clerk":  Rev.  Stats.  1887, 
sec.  2671.  In  the  first  case,  under  section  2668,  the  debtor 
must  personally  appear. 

The  members  of  the  board  of  county  commissioners,  individ- 
ually, are  not  authorized  to  allow  claims  against  the  county. 
The  board  of  commissioners,  at  any  meeting,  is  given  authority 
by  statute  to  settle  and  allow  all  accounts  against  the  county, 
and,  when  so  settled  and  allowed,  they  may  issue  county  orders 
therefor  as  provided  by  law:  Rev.  Stats.  1887,  sec.  1901.    County 
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orders  are  required  to  be  signed  by  the  chairman  of  the  board 
and  attested  by  the  clerk,  under  the  seal  of  the  county:  Rer. 
Stats.  1887,  sec.  1807,  as  amended.  Laws  1893,  c.  33.  The  meet, 
ings  of  the  board  are  to  be  held  in  public:  Rev.  Stats.  1887,  sec. 
1802.  The  authority  over  county  affairs  is  thus  vested  in  a  board 
which  is  composed  of  three  persons,  although  a  majority  consti- 
tute a  quorum  and  may  act.  The  board  can  only  *®*  act  at  • 
meeting  of  the  board.  Doubtless  some  detail  matters  may  be  at- 
tended to  by  one  or  more  of  the  commissioners  outside  of  a 
meeting  by  previous  authority  of  the  board,  or  such  act  may, 
in  some  cases,  perhaps,  be  ratified;  but  the  allowance  of  claims 
must  be  at  some  time  the  act  of  the  board  as  such.  The  county 
is  constituted  by  law  a  body  politic  and  corporate,  and  its  pow- 
ers as  such  corporate  body  are  exercised  by  a  board  of  county 
commissioners.  Such  powers  are  to  be  exercised  and  the  duties 
devolving  upon  the  board  are  to  be  discharged  in  the  manner 
provided  by  law.  We  do  not  understand  that  the  members  com- 
posing the  board  are  authorized  to  act  as  a  board  except  when 
together  in  session.  Their  act  is  then  not  individual,  but  as  a 
body,  acting  as  a  unit:  McCortle  v.  Bates,  29  Ohio  St.  419^ 
23  Am.  Rep.  758.  Whatever  authority,  if  any,  is  possessed  by 
the  commissioners  to  confess  a  judgment  against  the  body  cor- 
porate and  politic — the  county — must  reside  in  them  as  con- 
stituting a  board,  rather  than  as  individual  officers.  As  such 
a  board,  required  to  act  as  a  body,  we  are  unable  to  conceive 
that  it  can  personally  appear  in  court,  as  required  by  section 
2668.  No  statutory  provision  exists  empowering  one  or  more 
of  the  commissioners  or  any  other  ofiBcial  to  so  personally  ap- 
pear and  in  the  name  of  the  county  enter  confession  of  judg- 
ment. In  the  absence  of  some  such  provision,  in  the  present 
condition  of  the  law  concerning  judgments  by  confession,  we 
are  clearly  of  the  opinion  that  the  board  of  commissioners  are 
without  authority  to  personally  appear  in  court  and  confess  a 
judgment  against  the  county.  It  would  seem  to  follow,  that, 
being  powerless  in  that  respect,  the  board,  even  as  a  body,  can- 
not authorize  some  person  to  do  so.  Such  authorization  could 
only  be  accomplished,  however,  by  the  execution  of  a  warrant 
of  attorney.  No  express  power  to  execute  such  an  instrument 
is  granted  by  statute,  nor  do  we  observe  any  authority  given  the 
board  from  which  such  power  can  be  implied. 

In  discussing  this  matter,  it  is,  perhaps,  needless  to  state 
***  that  we  refer  only  to  confession  of  judgments  in  its  strict 
sense;  and  do  not  refer  to  actions  regularly  brought,  in  which 
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issues  are  duly  framed,  and  upon  hearing  or  trial,  by  admission 
of  the  lawful  representative  of  the  county  in  such  suits,  the 
court  may  be  satisfied  of  the  justness  of  the  claim  sued  upon, 
and  thereupon  enter  up  judgment.  Such  an  action  is  not  de- 
pendent upon  the  statutes  governing  confession  of  judgments, 
hut  is,  in  reality,  a  judgment  rendered  upo-n  trial  and  proof.  We 
tender  this  explanation  that  any  possible  confusion  respecting 
the  decision  of  the  court  may  be  avoided.  Thi8>  I  believe,  dis- 
poses of  all  the  questions. 

Groesbeck,  C.  J.,  and  Conaway,  J.,  concur. 


MUNICIPAL  CORPORATIONS  —  LIMITATIONS  UPON  IN- 
DEBTEDNESS—CONSTITUTIONAL LAW.— The  better  opinion  is, 
that  the  word  "indebtedness,"  used  in  constitutions  in  reference  to 
debts  contracted  by  cities  and  counties,  is  not  used  in  any  special  or 
limited  sense.  So  far  as  any  general  definition  may  be  given,  it 
may  be  said  that  every  indebtedness  arising  upon  contract,  whether 
€xpress  or  Implied,  and  by  virtue  of  which  a  city  Is  under  obligation 
to  pay  money  to  a  person,  whether  natural  or  artificial,  is  within 
these  prohibitions,  unless  funds  are  on  hand  or,  at  least,  provided 
for  the  payment  of  such  Indebtedness  out  of  the  current  revenues 
of  the  municipality:  Monographic  note  to  Beard  v.  Hopliinsville,  44 
Am.  St.  Rep.  230.  The  moment  indebtedness  is  voluntarily  created 
In  any  manner,  or  for  any  purpose,  with  no  money  or  means  in  the 
treasury,  nor  current  revenues  collected,  or  In  process  of  collection, 
for  the  payment  of  the  same,  that  moment  such  debt  must  be  con- 
sidered m  determining  whether  such  municipality  has  or  has  not 
•exceeded  the  constitutional  limitation  of  indebtedness:  Earles  v. 
Wells,  94  Wis.  285,  59  Am.  St.  Rep.  886.  A  debt  cannot  be  incurred 
beyond  the  constitutional  limit,  even  for  current  expenses,  no  mat- 
ter how  urgent:  Laporte  v.  Gamewell  etc.  Tel.  Co.,  146  Ind.  466,  58 
Am.  St.  Rep.  359.  The  same  is  true  of  the  salary  of  a  public  offl-i 
«er,  if  such  salary  is  based  upon  a  contract  between  the  oflicer  and 
the  municipality.  But  if  the  salary  is  fixed  by  law,  and  made  paya- 
ble out  of  municipal  funds,  it  is  regarded  as  a  compulsory  Indebted- 
ness, and  compulsory  indebtedness  is  usually  held  to  be  not  within 
the  constitutional  prohibition:  Monographic  note  to  Beard  v.  Hop- 
kinsville,  44  Am.  St.  Rep.  236;  Rauch  v.  Chapman,  16  Wash.  568, 
58  Am.  St.  Rep.  52.  See,  also,  Chicago  v.  Manhattan  Cement  Co., 
178  111.  372,  69  Am.  St.  Rep.  321.  The  obtaining  of  a  judgment 
against  a  municipality  Is  not  the  creation  of  a  debt  against  it,  with- 
in the  meaning  of  a  constitutional  provision  fixing  a  limit  to  the 
Indebtedness  which  the  municipality  may  Incur:  Edmundson  v.  In- 
dependent School  Dist.,  98  Iowa,  639,  60  Am.  St.  Rep.  224. 

A  JUDGMENT  AGAINST  A  MUNICIPAL  CORPORATION  is 
conclusive  evidence  of  a  pre-existing  debt  at  the  time  of  its  rendi- 
tion, and,  if  such  debt  was  in  excess  of  such  constitutional  limit, 
that  was  matter  of  defense  to  be  interposed  In  the  suit  In  which  the 
judgment  was  rendered;  and,  if  not  so  interposed,  it  is  waived  and 
■cannot  be  made  the  basis  of  a  collateral  attack  on  the  judgment: 
Edmundson  T.  Independent  School  Dist,  88  Iowa,  639,  60  Am.  St. 
n&p.  224. 
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Barrett  v,  Mahnkbn. 

[6  Wyoming,  641.] 

NEGOTIABLE  INSTRUMENTS— CONSIDERATION.— Note* 
executed  by  third  parties  to  a  woman,  In  consideration  of  her  writ- 
ten release  of  another  from  all  claims  for  damages  for  a  breach  of 
promise  to  marry  her  made  by  such  other,  are  based  upon  a  suffi- 
cient consideration,  although  the  latter  was  not  a  party  to  the  note* 
and  did  not  authorize  their  execution. 

NEGOTIABLE  INSTRUMENTS  —  CONSIDERATION.  —  A 
valid  consideration  for  a  note  may  cqnsist  of  an  injury  to  the  payee, 
as  well  as  of  a  benefit  to  the  maker  or  to  a  third  person. 

NEGOTIABLE  INSTRUMENTS— CONSIDERATION— DU- 
RESS.— Notes,  the  consideration  for  which  is  the  release  by  the 
payee  of  a  third  person  from  all  claim  for  damages  for  breach  of 
promise  to  marry,  are  valid,  and  though  made  under  threats  to  kill 
such  third  person,  at  that  time  in  another  state,  they  are  not  exe- 
cuted under  duress. 

DURESS— WHAT  CONSTITUTES.— Duress  by  threats  exists 
only  when  such  threats  excite  a  fear  of  some  grievous  wrong,  as  of 
death,  or  great  irremediable  injury,  or  unlawful  imprisonment, 
about  to  be  then  and  there,  or  at  least  very  shortly.  Inflicted. 

DURESS  BY  THREATS— WHAT  CONSTITUTES.— To  COn- 
Btltute  duress  by  threats  they  must  be  such  as  would  naturally  ex- 
cite such  a  fear,  grounded  upon  reasonable  belief,  that  the  person 
who  threatens  has  present  means  of  carrying  his  threats  into  exe- 
cution, as  would  overcome  the  will  of  a  person  of  ordinary  cour- 
age. The  mere  fact  that  a  person  has  entered  into  a  contract  un- 
der the  influence  of  a  threat  does  not  necessarily  constitute  duresa. 

M.  Nichols,  for  the  plaintiff  in  error. 

J.  L.  Stotts  and  N.  K.  Griggs,  for  the  defendant  in  error. 

«**»  CONAWAY,  C.  J.  It  is  admitted  that  the  notes  sued  on 
were  executed  by  all  of  the  defendants  in  error,  hut  it  is  claimed 
that  the  notes  were  executed  without  consideration,  and  the 
trial  court  so  finds. 

The  evidence  as  to  the  circumstances  which  led  to  the  execu- 
tion of  the  notes  develops  a  case  sui  generis.  John  Mahnken 
is  not  a  party  to  either  of  the  notes  or  to  this  ***  suit.  He 
is  a  son  of  one  of  the  parties,  H.  C.  Mahnken;  a  brother  of 
another,  W.  L.  Mahnken.  It  does  not  appear  positively  whether 
G.  W.  Eosenbaum  is  a  relative  or  not.  'There  is  testimony  in- 
dicating, inferentially,  that  he  is  an  uncle.  D.  C.  Homing  is 
not  a  relative — merely  a  neighbor.  John  Mahnken  was  en- 
gaged to  be  married  to  plaintiff  in  error  on  December  6,  1893. 
Prior  to  that  date,  it  does  not  appear  just  how  long  prior,  he 
requested  a  postponement  of  the  ceremony  on  account  of  the 
illness  of  his  mother.    This  request  was  refused.     On  Decern- 
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ber  3d,  he  departed  for  Missouri.  On  January  24,  1894,  the 
notes  in  suit  were  executed  and  delivered,  and  at  the  same  time 
plaintiff  in  error  executed  the  following  "release":  "The  con- 
sideration of  the  note  of  five  hundred  dollars,  and  one  of  four 
hundred  dollars,  and  one  hundred  dollars  in  cash  in  hand,  the 
value  of  which  is  received,  we  hereby  release  all  claims  from 
John  Mahnken  for  any  damages  which  she  might  have  received 
for  reason  of  breach  of  promise  to  marry  her."  John  Mahn- 
ken returned  from  Missouri,  as  nearly  as  he  can  remember, 
about  the  1st  of  March,  1894.  lie  testified  that  defendants  in 
error  had  no  authority  from  him  to  make  any  settlement  with 
plaintiff  in  error,  and  that  he  did  not  learn  of  the  execution  of 
the  notes  until  after  his  return.  The  trial  court  rendered  judg'- 
ment  for  defendants,  making  the  following  findings:  "That  the 
notes  given  in  evidence  and  sued  upon  by  the  plaintiff  at  the 
time  the  same  were  given  to  the  plaintiff  did  not  constitute  a 
settlement  of  the  difficulties  and  disputes  existing  between  the 
plaintiff  and  one  John  Mahnken." 

The  court  further  finds  that  "said  defendants  had  no  author- 
ity to  make  a  settlement  of  the  difficulties  and  disputes  exist- 
ing between  the  plaintiff  and  one  John  Mahnken,  nor  to  give 
said  notes  in  settlement  thereof,  and  that  no  settlement  in  fact 
of  said  difficulties  has  been  made,  and  therefore  the  court  find* 
that  the  notes  sued  upon  are  without  consideration  and  void." 

The  finding  that  defendants  had  no  authority  from  ^^  John 
Mahnken  is  sustained  by  the  evidence.  But  defendants  did  not 
assume  to  act  for  John  Mahnken.  The  plaintiff  in  error  mado 
no  attempt  in  her  petition  to  charge  him.  She  had  actually 
released  all  claims  against  him  by  her  written  instrument,  which 
specified  the  consideration  for  such  release  as  the  two  notes  now 
in  suit,  and  one  hundred  dollars  paid  in  cash.  The  trial  court 
finds  that  this  was  not  a  "settlement  of  the  difficulties  and  dis- 
putes existing  between  the  plaintiff  and  one  John  Mahnken." 
It  would  seem  to  be  immaterial  whether  it  was  a  settlement  of 
disputes  and  difficulties  or  not.  It  was  a  release,  upon  consid- 
eration of  one  thousand  dollars,  of  all  claim  for  damages  for 
the  breach  of  promise  to  marry  plaintiff  in  error  on  the  fifth 
day  of  December.  It  is  urged  that  John  Mahnken  was  not  bound 
by  this  contract.  He  had  nothing  to  release,  and  no  reason  is 
apparent  why  he  should  be  bound  by  this  instrument.  The 
purpose  and  effect  of  this  instrument  was  to  release,  not  to  bind 
him.    Plaintiff  in  error  is  bound,  beyond  question,  by  her  writ- 
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ten  release  of  all  claims  for  damages,  executed  xipon  receipt  of 
a  valuable  consideration  therefor. 

It  is  also  urged  that  the  makers  of  the  notes  received  no  con- 
•ideration  therefor.  It  is  not  necessary  that  any  benefit  should 
be  received  by  them  as  a  consideration.  A  valid  consideration 
for  a  note  may  consist  of  an  injury  to  the  payee  as  well  as  of  a 
benefit  to  the  maker.  Or  the  consideration  may  be  a  benefit  to 
a  third  person. 

Several  of  the  defendants  testify  that  they  would  not  have 
executed  the  notes  if  plaintiff  had  not  threatened  to  kill  John 
Mahnken.  They  say,  in  substance,  that  they  executed  the  notes 
to  settle  the  matter  and  keep  her  from  killing  John  Mahnken, 
Some  of  the  witnesses  say  they  were  afraid  that  she  or  some 
of  her  relatives  would  do  the  murder.  There  is  no  evidence  of 
any  threat  by  anyone  but  herself.  At  the  time  of  the  threat 
John  Mahnken  was  in  Missouri,  and  she  and  defendants  were  in 
Wyoming. 

The  law  recognizes  such  a  thing  as  duress  per  minaa.  The 
law  upon  this  subject  is  well  epitomized  as  follows:  *••  **Durei8 
by  threats  exists,  not  wherever  a  party  has  entered  into  a  con- 
tract under  the  influence  of  a  threat,  but  only  where  such  a 
threat  excites  a  fear  of  some  grievous  wrong,  as  of  death,  or 
great  irremediable  injury,  or  imlawful  imprisonment,  about  to 
be  then  and  there,  or  at  least  very  shortly,  inflicted.  T^e  threat 
must  be  such  as  would  naturally  excite  such  a  fear  (grounded 
upon  the  reasonable  belief  that  the  person  who  threatens  has 
at  hand  the  means  of  carrying  his  threat  into  present  execution) 
as  would  overcome  the  will  of  a  person  of  ordinary  courage**:  S 
Am.  &  Eng.  Ency.  of  Law,  64. 

No  authority  has  been  cited  going  to  the  extent  that  a  woman 
can  coerce  four  men  in  "Wyoming  by  threatening  the  life  of  a 
fifth  man,  who  is  at  the  time  in  a  distant  state.  Judgment  t^ 
versed,  and  case  remanded  for  new  triaL 

Reversed. 

Potter  and  Com,  JJ.,  concur. 


CONTRACTS— CONSIDERATION— SUPPICIBNCY  OF.— A  COB- 
Blderatlon  moving;  from  one  person  will  uphold  a  promise  to  a  thlrA 
person:  Williamson  v.  Yager,  91  Ky.  282,  34  Am.  St  Rep.  184. 

CONTRACTS— CONSIDERATION— ANY  DAMAGE,  or  any  bus- 
pension  of  a  right  or  any  liability  to  a  loss  occasioned  to  one  by 
the  promise  of  another,  is  a  sufficient  consideration  for  such  prom- 
ise, and  will  make  it  binding,  though  no  actual  benefit  accrues  t» 
the  promisor:  Mascolo  v.  Montesanto,  61  Oonn.  60,  28  Am.  8t  Repw 


956  Barrett  v.  Mahnken,  [Wyoming. 

170;  Bank  of  New  Hanover  r.  Bridges,  88  N.  O.  67,  2  Am.  St  Rei>. 
817. 

DURESS— WHAT  CONSTITUTES.— To  constitute  duress,  there 
must  be  a  seizure  of  property,  or  arrest  of  the  person,  or  a  threat 
or  attempt  to  do  one  or  the  other,  or  facts  must  be  stated  which 
tend  to  show  or  warrant  the  conclusion  that  such  arrest  or  seizure 
could  be  avoided  only  by  payment  of  the  demand:  Claflin  v.  Mc- 
Donough,  83  Mo.  412,  84  Am.  Dec  54.  See  extended  note  to  Hat- 
ter V.  Greenlee,  26  Am.  Dec.  374. 

DURESS  BY  THREATS.— To  avoid  a  contract  on  the  ground  of 
duress  p^  minas,  the  threats  must  be  such  as  to  strike  with  fear 
a  person  of  common  firmness  and  constancy  of  mind:  Barrett  v. 
French,  1  Conn.  354,  6  Am.  Dec.  241;  Cilblw  t.  Bowie,  87  Mich.  840, 
M  Am.  St  B«p.  166L 
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AUMONY,  allowance  of,  In  snits  for  divorce,  evidence  of  mArrbig% 

to  what  extent  must  be  given,  88,  89,  91. 
allowance  of,  in  suits  for  divorce  where  the  marriage  la  denied, 

88. 
discretion  of  court  as  to  amount  to  be  awarded,  2S. 
ARSON,  building,  courthouse  Is  a,  268. 

building,  sawmill  is  not  necessarily,  267,  268. 

bnilding,  structure  fitted  up  as  a  school  and  englne-hooM  1%  MT. 

building,  what  state  of  completion  necessary  to,  267. 

definition  of,  266. 

definition  of  house  in  statutes  respecting,  266,  287. 

house,  a  Jail  Is,  267,  268. 

house,  building  used  for  manufacturing  and  selling  goodi,  S08L 

house,  church,  whether  included  in  the  term,  268. 

house,  demolished  building  is  not,  268. 

bouse   Is  any  building  capable  of  affording  shelter  to  a  himuui 

being,  266,  267. 
house   is  not  restricted  to  dwellings,  266. 

house,  outhouses  and  stables  may  be  Included  in  the  term,  M8L 
house,  unfinished,  burning  of,  is  not,  267. 
house,  warehouses  are  Included  in  the  term,  268L 
schoolbouse,  burning  of,  is.  267. 
warehouses,  burn'  ^  of.  Is,  267. 
ASSIGNMENT   of  part  of  i  demand,  856. 

of  choses  In  action,  effect  of  when  no  notice  Is  given,  8S. 
notice,  giving  of,  whether  entitles  second  assignee  to  prlorllj* 

83-36. 
notice  of.  what  obligations  Imposed  upon  the  debtor  bj,  8S. 
notice  of,  what  sufllclent,  85. 
notice  of,  when  should  be  given,  81,  82. 
notice  of,  whether  necessary  to  perfect  assignee's  title,  88,  84. 
payment  made  by  a  debtor  without  notice  of.  85. 
priority  between  conflicting,  how  aCCected  by  notice  giron,  ML 

34. 
priority  In  time  controls  as  between  conflicting,  82,  88. 
second  received  without  notice  of  the  flrst,  81,  82. 
subsequent  attaching  creditors  have  no  notice  thereof,  81. 
ASSOCIATION,  voluntary,  liability  of  members  of.  224. 

(»7) 
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ATTACHMENT,    damages,    depreciation    in    yalne    of    pn^rtji 

whether  may  be  an  element  of,  670. 
damages,  measure  of  for  wrongful,  669. 
ATTORNEYS  AT  LAW,  purchases  by,  at  Judicial  sales  in  whi^ 

their  clients  are  interested.  680. 

BANKS,  directors  of.  duties  of,  626. 

directors  of,  knowledge,  when  Imputed  to,  827. 
directors  of.  liability  of,  626. 
directors  of,  negligence  of,  what  is,  62'i, 

OABRIEBS,  negligence  of,  when  renders   them   liable   for   goods 

destroyed  by  other  causes,  544. 
CHATTEL  MORTGAGES,  selection   of  property  by  a  mortgagee, 

whether  may  perfect  a  description  in,  85& 
CHILDREN,  negligence  of,  122. 
OHOSES  IN  ACTION,  assignment  of,  effect  of  where  no  notice  is 

given  to  the  debtor,  35. 
assignment  of,  notice  of,  is  necessary  to  prevent  payment  to  the 

assignor,  31,  32. 
assignment  of,  notice  of,  what  obligations  are  imposed  on  the 

debtor  by,  35. 
assignment  of,  notice  of,  what  sufficient,  86. 
assignment  of,  notice  of,  whether  necessary  to  protect  assignee's 

title,  33. 
assignment  of,  payments  made  by  debtor  having  no  notice  of, 

35. 
assignment  of,  priority,  whether  controlled  by  notice,  S3,  38. 
assignment  of,  takes  all  the  title  of  the  assignor,  and  subse* 

quent  assignments  of,  are  unavailing,  32. 
assignment  to  different  persons,  priority  over,  whether  will  be 

respected  In  all  cases,  31. 
COLLECTION,  Indorsement  for,  effect  of,  614. 
CONSTITUTIONAL  LAW,  street  improvements,  statutes  imposing 

liability  according  to  frontage,  897. 
CONTRACTS,   acceptance  of  by  third  persons  tat  whose  benefit 

they  are  made,  197, 
American  rule  respecting  suits  by  third  persons  upon,  benefits 

sufficient  to  sustain,  192. 
American  rule  respecting  suits  by  third  persons  npon,  limlta* 

tlons  of,  189,  190. 
American  rule  respecting  suits  by  third  persons  upon,  reasons 

for,  188,  189. 
American  rule  respecting  suits  by  third  persons  npon,  states 

adopting,  182-186. 
ehlld,  suits  by  on  promise  made  to  parents  for  the  benefit  of, 

176,  180,  190. 
consideration  must  move  from  the  party  entitled  to  sue  upon^ 

176,  177. 
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CONTRACTS  for  the  benefit  of  third  pernons,  right  of  the  parties  to 

rescind,  197.  198. 
husband  and  wife,  promise  of  one  for  the  benefit  of  the  other, 

who  may  sue  upon,  204,  205. 
In  fayor  of  third  persons,  jurisdiction  of  equity  to  enforce  for 

the  benefit  of,  203. 
parent  and  child,  promise  of  one  for  the  benefit  of  the  other* 

wlio  may  sue  upon,  203-205. 
relationship  of  third  persons  to  promisee:  when  will  sustain  a(s 

tion  upon,  203,  204. 
sealed  and   unsealed,  statutes  abolishing  distinction  between, 

205,  206. 
Strangers  may  not  sue  upon  where  they  are  not  parties  either  t* 

the  promise  or  the  consideration,  176,  179. 
third  persons,  actions  by  upon  can  be  sustained  only  whers' 

they  are  intended  to  benefit  such  third  persons.  189. 
third  persons,  agency  as  a  foundation  for  suits  by,  188. 
third  persons,  American  rule  respecting  right  of  to  sue  upon, 

182-188. 
third  persons,  classification  of  cases  in  which  they  may  sns 

thereon,  180. 
third  persons,  creditors  of  partnership,  whether  may  sue  on  a 

contract  to  pay  foreign  debts,  195. 
third    persons    for    whose    benefit    are    made,  acceptance   bj, 

whether  necessary,  197. 
third   persons   from  whom   the   consideration   moTes   may  sue 

thereon,  179. 
third  persons  in  whose  favor  are  made  must  be  those  In  whose 

favor  some  duty  is  owing  from  the  promisee,  191. 
third  persons  in  whose  favor  are  made,  relations  which  win 

support,  190. 
third  persons  in  whose  favor  the  contract  is  made,  privity  of 

with  the  parties,  188. 
third  persons  in  whose  favor  trusts  are  created  by  may  so* 

upon,  177,  187. 
third  persons,  intent  that  may  sue  upon,  192. 
third  persons,   lessors  whether  may  sue  on  contracts  of  sub- 
lessees, 194. 
third  persons,  obligations  In  favor  of  which  will  support  actions 

by  upon,  191. 
third  persons,  physician,  whether  may  sue  on  contract  mads 

for  the  benefit  of  his  patient,  194. 
third  persons,  reasons  for  permitting  suits  by  upon,  187. 
third  persons,  sendees  of  telegrams,  actions  by,  196. 
third  persons,  subrogation  as  foundation  for  suits  by,  188. 
third  persons  suing  upon  are  subject  to  the  equities  betweso 

the  parties  thereto.  202. 
third  persons  suing  upon,  difference  betwe^i  the  English 
the  American  rule,  176. 
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CONTRACTS,  third  persons  suing  upon,  English  rule  respecting,  17«. 
third  persons,  suits  by  upon  bonds  given  to  another,  195. 
third  persons,  suits  by  upon,  states  recognizing  the  English  rule, 

177-181. 
third  persons,  taxpayers,  whether  may  sue  upon  contracts  be- 
tween a  city  and  a  water  company,  196. 
third  persons,  to  be  benefited   by  need  not   be  named  therein, 

197. 
third  persons,  when  deemed  to  be  made  for  the  benefit  of,  192. 
third  persons,  when  ipa.j  sue  upon  contracts  respecting  the  use 

to  be  made  of  property,  194, 
to  pay  debts  of  another,  when  not  within  the  statute  of  frauds, 

199   200. 
to  pay  debts  of  another,  who  may  sue  thereon,  199. 
to  pay  debts  of  a  partnership,  who  may  sue  upon,  202. 
to  pay  off  a  mortgage,  who  may  sue  thereon,  200,  201. 
under  seal,  third  persons,  whether  may  sue  thereon,  20S. 
upon  whom  may  confer  rights,  176. 
CORPORATIONS,  directors  of,  right  of  to  deal  with  and  porchaa* 

property  from,  550. 
foreign,  insurance,  contracts  of,  by  what  law  controlled,  648w 
foreign  insurance,  regulation  of  by  the  state,  648. 
insolvent,  stockholders,  rights  of  when  they  have  been  com« 

pelled  to  contribute  to  the  payment  of  the  corporate  debts* 

40. 
Insurance,  foreign,  policies  issued  by,  in  violation  of  law,  677, 

678. 
stock,  certificates  of  indorsed  in  blank  are  not  negotiable,  67. 
■tock,  pledge  of,  what  is  and  rights  conferred  by,  67. 
stockholders,  liability  of  for  the  corporate  debts,  168w 

DAMAGES,  mental  buffering  as  elements  of,  318. 

punitive,  when  proper,  218. 
DEFINITION  of  "arson,"  266. 

of  "house,"  in  statutes  respecting  arson,  266,  267. 
DURESS,  what  constitutes,  956. 

BMPLOYER    AND    EMPLOYE,  remedies   of   the   latter   for   Ui 

wrongful  discharge,  393. 
EVIDENCE,  illegally  obtained  is  nevertheless  admissible,  27». 

FRAUDULENT  TRANSFERS,  creditors  who  may  attack,  COT. 
purging  of  fraud,  546. 
subsequent  creditors,  when  may  assail,  816. 

OBAND  JURIES,  members,  irregularity  in  the  namber  of,  508. 

HIGHWAYS,  liability  for  towns  and  cities  for  defects  in,  284,  288. 
HOMESTEAD,  rights  in  after  the  death  of  one  of  the  spouses,  786. 
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HOMICIDE,  In  flefense  of  habitation,  when  jnstlfles,  601. 

manslaughter,  provocation  sufficient  to  reduce  killing  to,  293, 

610. 
self-defense,  duty  to  retreat,  601. 
HUSBAND  AND  WIFE,  alimony,  discretion  of  court  aa  to  amount 
to  be  awarded,  25. 
alimony,  modification  of  decree  respecting,  25. 
maintenance  of  wife,  Jurisdiction  of  courts  of  equity  to  provide 
for,  25. 

INSANE  PERSONS,  asylum,  commitment  of,  to,  does  not  establish 
insanity  of,  426,  427. 

contracts  of,  are  void  or  voidable,  425. 

contracts  of,  made  after  the  appointment  of  a  guardian  for  are 
void,  426. 

contracts  of,  made  by,  before  they  became  Insane,  429. 

contracts  of,  made  with  persons  having  knowledge  of  their  In- 
sanity, 426. 

contracts  of,  made  with  persons  having  no  notice  of  their 
lunacy  are  valid,  427,  428. 

conveyances  executed  by,  after  Inquisition,  430,  431. 

conveyances  executed  by,  right  of  to  avoid  as  against  innocent 
purchasers,  431,  432. 

delusion  not  affecting  the  contract  does  not  avoid  It,  425. 

executed  contracts  of,  428,  429. 

judicial  determination  of  Insanity,  commitment  to  an  asylum  is 
not  a,  426,  427. 

lucid  intervals,  contracts  made  by  during  are  valid,  429t 

mortgages  executed  by,  436. 

necessaries,  contracts  of  for,  when  are  enforceable,  427. 
negotiable  instruments  executed  by,  430. 
INSURANCE,  arbitration,  when    not  a    condition    precedent  to  aa 

action  on  a  policy  of,  740. 
conflict  of  laws,  place  where  deemed  made  and  by  whose  laws 

controlled,  649, 
life,  assignee,  when  may  recover  upon,  408. 

JUDGMENT,  lien  of,  death  of  defendant  does  not  destroy,  68. 

LANDLORD  AND  TENANT,  holding  over  by  tenant,  efTect  of,  728l 
LUNATICS.  See  Insane  Persons. 

HASTER  AND  SERVANT,  malicious  acts  of  servant,  master's  Uar 
blllty  for,  736. 
willful  acts  of  the  servant  for  which  the  master  Is  answerable^ 
8G6.  883. 
MORTGAGE,  assumption  of  pajrment  by  the  grantee^  duties  Im- 
posed on  the  parties  by,  608. 
junior  mortgagee  not  made  a  party  to  a  foreclosure,  remedies 
of,  875. 
AM.  ST.  Rbp.,  Vol.  LXXI.-«1 
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MORTGAGE,  promise  by  grantee  of  land  to  pay,  whether  createa  a 
personal  liability,  201. 
promise  by  grantee  of  land  to  pay,  who  may  sue  thereon,  200. 
MUNICIPAL  CORPORATIONS,  indebtedness  of,  what  Is  within 
the  meaning  of  statutes  forbidding  the  creation  of  beyond 
a  specified  amount,  952. 
streets,  duty  of  to  keep  in  safe  condition,  782. 

NEGLIGENCE,  contributory,  when  does  not  prevent  a  recovery, 

866. 
NEGOTIABLE  INSTRUMENTS,  collection,  Indorsement  for,  effect 
of,  614. 
evidence,  parol  to  vary  effect  of,  238. 
NOTICE,  record  of  a  deed,  who  bound  to  take  notice  of  facts  dis- 
closed by,  880. 
J^UISANCE,  public,  abatement  of  by  private  persons,  796. 
public,  damages,  actions  for,  who  may  sustain,  706. 
stagnant  waters  may  constitute,  796. 

OFFICER,  de  facto,  cannot  exist  where  there  Is  no  office,  482. 

PARTNERSHIP,  illegal,  compelling  an  accounting  of  the  proceeds 
of,  844. 
notice  that  real  property  belongs  to  is  not  inferable  from  its 
standing  in  the  partners'  name,  875. 

BAILWAYS,  hackmen,  exclusive  privileges,  to  what  extent  may 

be  granted  to,  163. 
passenger  riding  on  platform,  risk  assumed  by,  769. 
IREOEIVERS,  actions,  right  of  to  appear  and  defend,  354.    " 

appointment  of  does  not  abate  pre-existing  actions,  nor  Impair 

pre-existing  rights,  353. 
assets,  duty  of  to  take  proceedings  to  recover,  854. 
assets,  powers  of  over,  854. 
attachment  in  another  state  against  property  to  which  are  en* 

titled.  366. 
attachment  of  property  in  the  hands  of,  865. 
attachment,  pre-existing,  remains  a  valid  lien,  360. 
attorneys'  fees,  preference  In  favor  of,  363. 
certificates  of,  right  to  contest,  379,  380. 
costs  and  expenses  of  are  paid  in  preference  to  pre-existins 

liens,  363. 
creditors'  suits,  appointment  of  In,  867. 

creditors'  suits,  lien  of  is  not  displaced  by  appointment  of,  867. 
custody  of  is  the  custody  of  the  court,  853. 
definition  of,  353. 

divorce  suits,  title  acquired  by  In,  868, 
execution    against    property  in    the    hands  of,  how  to  be  pro* 

ceeded  with,  370. 
execution.  Hen  of  is  not  displaced  by  appointment  of,  870. 
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BECBIVERS,  execntion.  sale  under  after  the  appointment  of,  874, 
375. 

expenses  of,  payment  of  out  of  the  property  in  hand*  of,  880. 

foreign,  rights  of,  354. 

fraudulent  transfers,  may  maintain  suits  to  set  aside,  866. 

garnishment  of,  372. 

In  proceedings  supplementary  to  execution,  371. 

in  suits  for  the  maintenance  of  a  wife,  25. 

Judgments  against  property  in  the  hands  of,  how  may  be  en- 
forced, 359. 

judgments  against,  satisfaction  of,  how  may  be  compelled,  850. 

Judgments  establishing  liability  against,  effect  of,  356. 

Judgments  rendered  after  the  appointment  of,  373,  374. 

Jurisdiction  of  state  courts  to  entertain  actions  against,  357. 

Jurisdiction  to  appoint  oTer  certain  property,  waiver  of  right  to 

question,  359. 
liens  against  property  In  hands  of,  how  to  be  determined,  364. 
liens  created  by  authorizing  the  borrowing  of  money  by,  365. 
Uens,  equitable,  are  not  displaced  by  appointment  of,  368. 
liens,  equitable,  when  exist,  368,  369. 
liens,  how  enforceable  against  property  In  the  possession  of, 

358,  359. 
liens  on  property  in  hands  of,  rents  and  profits  will  be  applied 

to  the  discharge  of,  360. 
liens,  pre-existing,  displacement  of  in  favor  of  certain  charges, 

362. 
liens,  pre-existing,  rights  of  holders  of,  361. 
Uens,  pre-existing,  sales  by,  when  do  not  divest,  581 
limitations,  statutes  of  running  against  suits  by,  355. 
mechanics'  liens  are  not  displaced  by  the  appointment  of,  87B. 
object  of  appointing,  352. 
of  partnership.  376. 
of  the  national  courts.  Jurisdiction  of  state  courts  in  actions 

against,  357. 
of  railways,  377. 
operating   expenses  of   property,  payment  of  In   preference  to 

pre-existing  liens,  362,  363. 
petitioning  for  leave  to  sue.  358,  359. 
proof  of  debts  against  property  in  the  hands  of,  800. 
property  in  possession  of  is  in  the  custody  of  the  law.  355. 
property  in  possession  of  the  court  may  prevent  any  interference 

with.  355. 
remedies  against,  357. 

represent  all  the  parties,  but  are  not  the  agents  of  any,  85S. 
•ales  by,  when  do  not  displace  pre-existing  liens,  381. 
statutory    Hens,    enforcement    of    against    the   property  In  tho 

hands  of,  381,  382. 
Stranger  to  the  action,  no  right  to  take  property  from.  869. 
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RECEIVERS,  suits  against,  leave  of  the  court  to  bring  must  be  pro> 
cured,  355. 
taxes  against  property  in  the  hands  of,  383. 
title  of  is  subject  to  all  pre-existing  rights  and  liens,  853. 
title  to  property,  whether  changed  by  appointment  of,  353. 
REMAINDERMEN    AND  LIFE  TENANTS,  assessment  for  local 
improvements,  who  should  be  bound  by,  222. 

SALES,  rescission,  right  of,  when  Induced  by  false  and  fraudulent 

statements,  690. 
SHERIFFS,  escapes,  injuries  inflicted  In  attempting  to  prevent,  519. 
sureties  of,  illegal  acts  in  mailing  arrests,  liability  for,  520,  521. 
sureties  of,  illegal  acts  of  done  beyond  the  state,  liability  of. 

for,  520. 
sureties  of,  liability  of  for  acts  of  their  principal  In  abetting  or 

not  resisting  a  mob,  521. 
sureties  of,  liability  of  for  personal  Injuries  Inflicted  by  their 

principals,  519. 
sureties  of,  trespasses  of  for  which  are  not  liable,  521. 
sureties  of,  when  the  principal  acts  without  legal  authority,  621. 
BLEEPING-CAR  COMPANIES,  liability  of  to  passengers,  300. 
STATUTE  OF  FRAUDS,  promise  to  pay  the  debts  of  another,  when 

not  within,  199,  200. 
SURETIES,  discharge  of  by  contract  with  principal,  724. 

Indemnity  given  for  the  benefit  of  one  operates  for  the  benefit 

of  all.  905. 
of  public  officers,  trespasses  of  for  which  are  not  answerable, 

521. 
of  chief  of  police,  liability  of  for  acts  done  to  persons  arrested 

without  a  warrant,  521. 
of   sheriff,  liability  of  for   Injuries  Inflicted   by  in  making  an 
arrest,  519-522. 

TELEGRAPH   CORPORATIONS,  liability  of  for  Incorrect  tran»- 

mission  of  messages,  687. 
sendee  of  telegram,  whether  may  sue  for  nondelivery  of,  106. 
TRUSTEES'  SALES,  notice  to  be  given  to  authorize,  539. 

USES,  statute  of,  when  vests  the  legal  title  In  the  beneficiary,  810. 

VESSELS,  registry  of,  admissibility  of  in  evidence  to  prove  owner- 
ship. 49. 

WATER,  appropriation,  change  In  use  after,  140. 

appropriation,  what  essential  to,  140. 

priority  between  appropriators  of,  131. 
WATER   COMPANIES,  citizens,  whether   may   sue  on   contracts 

made  between  and  municipal  corporations,  196. 
WATERCOURSES,  floatage,  right  of  in,  511. 
WILLS,  before  probate,  are  not  admissible  as  evidence  of  title,  652. 
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ABORTION. 
Bee  Insurance,  18. 

ACCGUNTINQ. 
■m  ABSlgnment,  4;  Partnenblp,  L 

ACTIONS. 
ACTIONS— DISMISSAL  AFTER  VERDICT.— Plaintiff  In  ft 
dTll  action  has  no  right  to  dismiss  the  case  after  the  Jury  have  ar- 
rived at  a  verdict  against  him  and  are  about  to  return  It  Into 
court,  and  after  plaintiff  and  his  counsel  have  been  made  aware  of 
the  result  of  the  trial.  (Brunswick  Grocery  Co.  v.  Brunswick  etc 
R.  R.  Co..  249.) 

See  Assignment,  6,  7;  Attachment,  2;  Banks  and  Banking,  8;  Build- 
ing and  Loan  Associations,  6;  Contracts,  3-7;  Dogs;  Judgment, 
10;  Nuisance,  1,  2,  5;  Partnership,  2;  Pleading,  5;  Plei^e^  2; 
Kecelvera,  4-6^  9;  Services,  3.  8. 

ADMIRALTY. 
ADMIRALTY— CONCLUSIVENESS  OP  DBCRBB— OWNBB- 
8HIP.— When  a  vessel  has  been  seized  In  admiralty,  the  court  naa 
jurisdiction  to  pass  upon  the  question  of  Its  ownership,  after  afford- 
ing parties  an  opportunity  to  appear  and  be  heard,  and  Its  decree  la 
conclusive  upon  them.  Every  person  interested  in  the  vessel  is 
warned  to  come  In  and  assert  his  Interest,  but  no  one  can  be  de- 
creed to  be  a  part  owner  who  has  not  appeared  and  asserted  part 
•wnershlp,  or  other  Interest  therein.    (Moynlhan  r.  Drobas,  40.) 

ADVERSE  POSSESSION. 
Bee  Landlord  and  Tenant.  2. 

AGENCY. 
AGHNCT— POWER  OF  AGENT  TO  APPOINT  PT7BAGBNT. 
A  conductor  on  a  passenger  train  of  a  railway  company  la  its 
agent,  and  It  Is  bound  by  all  his  acts  within  the  scope  of  his  em- 
ployment; but  he  has  no  authority,  without  express  power  conferred 
by  the  company,  to  appoint  a  subagent  (Central  etc.  Ry.  dK  T. 
Price,  246.) 

geo  Aaaignment,  4;  Banks  and  Banking,  2;  Oontracta,  U; 
gee,  7, 12;  Husband  and  WiXa.  1. 

ANIMALa 
Bee  Doga. 

CM} 
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APPEAL. 

1.  APPBAIr-CONSIDERATION  OF  FINDING  OUTSIDE  OF 

ISSUE.— A  finding  which  is  against  the  admission  of  the  pleadings, 
and  outside  of  any  Issue  presented  in  the  case,  must  be  disregarded. 
(Moynihan  v.  Drobaz,  46.) 

2.  APPEAL-CONFLICT  OF  EVIDENCE  AS  TO  FACTS— AS- 
SUMPTION OF  FACT  AS  FOUND  BELOW.— In  a  case  where 
there  is  a  substantial  conflict  of  evidence  as  to  a  fact,  the  appellate 
court  will  assume  it  to  be  as  found  by  the  jury,  in  its  verdict. 
(Brlttan  v.  Oakland  Bank  of  Savings,  58.) 

3.  APPEAL— REFUSAL  OP  LEAVE  TO  AMEND— ABUSE  OP 
DISCRETION.— The  matter  of  granting  or  refusing  leave  to  amend 
a  pleading  is  very  larg^y  in  the  discretion  of  the  trial  court,  and 
its  action  in  refusing  such  an  application  is  not  reviewable  on  ap- 
peal where  no  abuse  of  discretion  is  shown.  (Brittan  v.  Oakland 
Bank  of  Savings,  58.) 

4.  APPELLATE  PRACTICE  —  REVERSIBLE  ERROR.  — Re- 
versal of  a  judgment  must  be  directed  on  appeal,  unless  it  appears 
beyond  doubt  that  the  error  complained  of  did  not  and  could  not 
have  prejudiced  the  rights  of  the  complaining  party.  (Smuggler 
Union  Min.  Co.  v.  Broderick,  106.) 

5.  APPELLATE  PRACTICE.— ORIGINAL  EVIDENCE  cannot 
be  treated  or  considered  by  the  supreme  court  on  appeal.  (Zang  r. 
Wyant,  145.) 

6.  APPELLATE  PRACTICE  —  CONSTITUTIONALITY  OF 
STATUTE. — The  question  as  to  whether  a  statute  was  constitution- 
ally passed  cannot  be  considered  for  the  first  time  on  appeaL  (Zang 
V.  Wyant,  145.) 

7.  APPEAL  —  HARMLESS  ERROR  — ADMISSION  OF  EVI- 
DENCE.— If  evidence,  erroneously  admitted  over  objection,  is  im- 
mediately withdrawn,  and  the  jury  is  afterward  instructed  not  to 
consider  it,  there  is  no  available  error.  (Pittsburgh  etc.  Ry.  Co.  t. 
Montgomery,  301.) 

8.  APPEAL  —  SPECIAL  FINDINGS  —  SUFFICIENCY  OF.— A 
special  finding  by  a  jury  that,  under  the  "rules"  of  a  defendant 
railroad  company,  it  was  the  duty  of  the  engineer  to  do  certain 
things.  Is  supported  by  evidence  of  such  duty,  though  no  particular 
rule  was  Introduced  in  evidence.  (Pittsburgh  etc.  Ry.  Co.  v.  Mont- 
gomery. 801.) 

9.  APPEAL  —  SPECIAL  FINDING  —  CONFLICTING  BVI- 
DENCE.— A  special  finding  must  stand  where  there  was  any  evi- 
dence to  support  ft,  though  there  was  strong  conflicting  evidence, 
(Pittsburgh  etc.  Ry.  Co.  v.  Montgomery,  301.) 

10.  APPEAL^INSUFFICIENT  ASSIGNMENT  OF  ERROR- 
SPECIAL  VERDICT.— A  mere  objection  "to  the  filing  of  the  defend- 
ant's  request  for  a  special  verdict"  is  an  insufficient  assignment  of 
error  on  appeal,  for  it  does  not  properly  present  any  question  for  the 
determination  of  the  court.    (Udell  v.  Citizens'  St  R.  R.  Co.,  336.) 

11.  APPELLATE  PRACTICE— REVIEWING  ADMISSION  OF 
EVIDENCE.— The  admission  of  evidence  subject  to  exception  can- 
not be  reviewed  on  appeal  unless  an  exception  is  taken  to  the  over- 
ruling of  a  subsequent  motion  to  exclude  such  evidence.  (Flacb 
▼.  Gottschalk  Co.,  418.) 

12.  APPELLATE  PRACTICE— REVERSAL  OF  .TUDGMBNT.— 
A  judgment  cannot  be  reversed  on  appeal  if.  upon  the  whole  case. 
It  is  right,  though  an  erroneous  reason  may  be  given  for  entering  it. 
(Arery  y.  Popper,  849.) 
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13.  APPELLATE  PRACTICE— CERTIFIED  QUESTIONS.-If  a 
statute  authorizes  an  inferior  court  to  refer  an  issue  in  law  to  the 
supreme  court  for  determiuatlon,  and  makes  it  the  duty  of  the  lower 
court,  "to  certify  the  very  question  to  be  decided,"  "the  very  quea- 
tion"  referred  to  does  not  mean  an  abstract  question,  which  maj 
determine  the  issue  as  presented  in  the  lower  court,  but  it  meana- 
the  issue  itself  as  there  presented  and  the  precise  question  ruled 
upon  as  shown  by  the  record.  (Galveston  etc.  By.  Co.  t.  Zantzinger^ 
859.) 

14.  APPELLATE  PRACTICE— AUTHENTICATION  OF  BILL. 
OF  EXCEPTIONS.— The  certificate  of  the  clerk  of  court  is  necea- 
sary  to  properly  authenticate  a  bill  of  exceptions  brought  into  the 
record,  either  as  an  original  or  as  a  transcript  thereof.  (Moyer 
T.  Preston,  »14.) 

16.  APPELLATE  PRACTICE.— The  court  of  dvU  appeals  or 
Texas  has  power  to  review  and  set  aside  the  findings  of  the  trial 
court  or  Jury  upon  the  facts;  and  such  action  by  that  court  is  bind- 
ing upon  the  supreme  court,  but  such  findings  cannot  be  made  thft 
basis  for  the  rendition  of  a  judgment  by  the  court  of  appeals;. 
(Burgess  v.  Western  Union  Tel.  Co.,  833.) 

16.  APPEAL.— QUESTION  NOT  PASSED  UPON  BELOTT 
WILL  NOT  BE  CONSIDERED  on  appeal.  (Williamson  t.  BasterB: 
Building  etc.  Assn.,  822.) 

Bee  Instructions,  6,  6;  Marriage  and  Divorce,  8. 

ARBITRATION. 
See  Insurance,  15-17. 

ARREST. 

1.  ARREST  OP  MISDEMEANANT— PREVENTION  OF  ES- 
CAPE—LIABILITY FOR  SHOOTING.— The  shooting  of  a  misde- 
meanant by  an  ofllcer  in  order  to  arrest  him,  or  to  prevent  his  es- 
cape after  arrest,  is  wrongful  and  unauthorized.  (Brown  t. 
Weaver.  512.) 

2.  ARREST  OF  MISDEMEANANT— LIABILITY  OF  OFFI- 
CER'S SURETIES  FOR  SHOOTING.— A  misdemeanant,  who  has- 
been  shot  by  an  officer,  or  his  deputy,  In  attempting  to  arrest  him 
under  a  warrant,  or  In  attenpting  to  prevent  his  escape  after  arrest^ 
may  maintain  an  action  for  damages  on  the  officer's  official  bond» 
(Brown  y.  Weaver,  512.) 

See  Homicide,  9. 

ARSON. 

1.  ARSON  —  INDICTMENT  —  SUFFICIENCY —An  Indictment 
for  arson,  charging  the  burning  of  an  "outhouse,"  need  not  allege 
whether  such  outhouse  was  located  In  a  city,  town,  or  village. 
(Carter  v.  State,  262.) 

2.  ARSON— "HOUSE"— WH.\T  IS— The  body  of  a  freight-car, 
taken  off  the  wheels  and  supported  upon  permanent  posts  attached 
to  the  grround  and  used  as  a  freight  warehouse,  Is  a  "house"  wlthla 
the  meaning  of  a  statute  defining  arson.    (Carter  ▼.  State,  262.) 

8.  ARSON  —  OUTHOUSE  —  WHAT  IS.— The  word  "outhouse.** 
as  used  In  a  statute  defining  arson,  and  as  applied  to  a  structure 
not  located  within  a  city,  town,  or  village.  Is  intended  to  embrace 
a  house  of  any  description  which  Is  not  a  dwelling-house.  Hence» 
it  embraces  a  "freight  warehouse."    (Carter  v.  State,  262.) 
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ASSAULT. 
See  Instructions,  1. 

ASSIGNMENT. 

1.  ASSIGNMENT  OP  ACCOUNTS— NOTICE  AS  A  PROTEC- 
TION TO  THE  ASSIGNEE. — If  book  accounts,  bills  receivable,  and 
other  debts,  are  assigned,  the  assignee  must  give  notice  of  his 
assignment  to  the  debtors  who  owe  such  demands.  If  he  would  pro- 
tect himself  against  them  as  well  as  a  subsequent  assignee  of  such 
demands,  for  value,  witliout  notice  of  the  rights  of  the  prior  as- 
signee.   (Graham  Paper  Co.  v.  Pembroke,  26.) 

2.  ASSIGNMENT  OF  SAME  ACCOUNTS  TO  DIFFERENT 
PERSONS— PRIORITY  DEFENDS  UPON  NOTICE.— As  between 
successive  assignments  of  book  accounts,  bills  receivable;  and  other 
debts,  made  to  different  persons,  the  assignee  who  first  gives  notice 
of  his  claim  to  the  debtor  has  the  prior  right,  though  the  assignment 
to  him  is  later  in  date  than  that  to  the  other  assignee,  if  taken  with- 
out notice  of  the  prior  assignment.  (Graham  Paper  Co.  v.  Pem- 
broke, 2(J.) 

3.  ASSIGNMENT  OF  SAME  ACCOUNTS  TO  DIFFERENT 
PERSONS-PRIORITY— ILLUSTRATION.— The  rights  of  a  credi- 
tor, who  In  seeking  to  obtain  some  security  for  his  claim,  takes  an 
assignment  from  his  debtor  of  the  latter's  book  accounts,  bills  re- 
ceivable, and  other  debts,  but  leaves  the  demands  under  the  control 
of  the  assignor,  as  his  agent,  for  collection,  without  notice  to  the 
debtors  of  the  assignment,  are  subordinate  to  the  rights  of  a  subse- 
quent assignee  and  bona  fide  purchaser  of  the  same  demands,  who 
takes  them  without  notice  of  the  prior  assignment,  and  who  imme- 
diately gives  notice  of  his  assignment  to  the  debtors,  and  obtains 
possession  of  the  books  and  accounts.  (Graham  Paper  Co.  v.  Pem- 
broke, 26.) 

4.  ASSIGNMENT  OP  ACCOUNTS— ASSIGNOR  AS  AGENT 
FOR  COLLECTION— ACCOUNTING.— A  creditor  who  has  taken 
an  assignment  from  his  debtor  of  the  latter's  book  accounts,  bills  re- 
ceivable, and  other  debts,  and  who  leaves  the  demands  under  the 
control  of  the  assignor,  as  his  agent,  for  collection.  Is  not  entitled  to 
an  accounting,  as  against  his  assignor,  in  the  absence  of  evidence 
that  the  latter  has  made  collections.    (Graham  Paper  Co.  v.  Pem- 

'broke,  26.) 

5.  ASSIGNMENT  OP  SHARES  OF  BANK  STOCK— WHEN 
GOOD.— It  is  a  good  assignment  of  shares  of  bank  stock  to  deliver 
the  certificate  thereof,  with  a  blank  transfer  on  the  back  of  it, 
to  which  the  holder  has  affixed  his  name.  The  party  to  whom  It 
Is  delivered  is  authorized  to  fill  up  the  blank  indorsement  (Brittan 
V.  Oakland  Bank  of  Savings,  58.) 

6.  ASSIGNMENT  OF  PART  OP  CLAIM— SEPARATE  SUITS. 
A  claim  may  be  assigned  in  parts  to  different  persons,  each  of 
whom  acquires  a  right  to  so  much  of  the  common  fund,  and  Is 
entitled  to  maintain  an  action  thereon  against  the  debtor.  In 
bringing  suit,  the  assignees  should  unite  or  be  made  parties,  and 
not  bring  separate  suits;  but,  if  separate  suits  are  brought,  and  then 
consolidated,  the  debtor  can  complain  only  as  to  the  costs  prior  to  the 
consolidation.    (Avery  v.  Popper,  849.) 

7.  ASSIGNMENT  OF  PARTS  OP  CLAIM— SEPARATE  AC- 
TIONS—SEQUESTRATION.— If  separate  actions  are  brought  by 
the  respective  assignees  of  a  debt  or  claim  and  afterward  consoli- 
dated, this  is  merely  an  irregularity,  and  does  not  render  void  writ» 
of  sequestration  issued  in  such  actions  prior  to  the  consolidation. 
(Avery  v.  Popper,  849.) 

See  Assignment  for  the  Benefit  of  Creditors;  Banks  and  Banking, 
8;  Insurance,  1;  Judgment,  6;  Mortgages,  5,  6;  Pledge,  3. 
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ASSIGNMENT  FOE  BENEFIT  OF  CRBDITORS. 

1.  ASSIGNMENT— VOIDABLE— CHANGE  OF  POSSESSION. 
An  assignment  of  personal  property,  not  followed  by  a  change  ot 
possession,  is  voidable  by  attncliing  creditors,  nnless  the  asslgsM 
can  give  satisfactory  excuse  for  the  want  of  delivery.  (Ward  T. 
Connecticut  Pipe  Mfg.  Co.,  207.) 

2.  ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS  — 
CHANGE  OF  POSSESSION.— An  assignment  by  an  insolvent 
debtor  for  the  benefit  of  his  creditors  generally  Is  not  within  the 
reason  of  the  nile  that  an  assignment  of  personal  property,  not 
followed  by  a  change  of  possession,  is  voidable  by  attaching  credit- 
ors.   (Ward  V.  Connecticut  Pipe  Mfg.  Co.,  207.) 

3.  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS-CON- 
FLICT OF  LAWS. — A  voluntary  conveyance  of  goods  made  by 
the  owner  at  his  domicile.  In  a  form  which  is  sufficient  there  and 
also  at  common  law,  Is  effectual  to  transfer  the  title,  although  they 
may,  at  the  time,  be  In  another  state,  unless  the  statutes  or  local 
policy  of  that  state  forbid.  (Ward  v.  Connecticut  PIi>e  Mfg.  Co., 
207.) 

4.  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS-EFFECT 
WHERE  PROPERTY  LN  ANOTHER  STATE.— The  effect  of  a 
transfer  made  by  the  owner  at  his  domicile,  on  goods  In  another 
state.  Is  not  to  be  determined  simply  by  the  rule  of  comity  which  is 
applicable  to  extraterritorial  assignments  by  operation  of  law,  but 
rests  on  the  general  principles  of  jurisprudence  as  to  the  right  of 
everyone  to  dispose  of  what  he  owns.  (Ward  v.  Connecticut  Pipe 
Mfg.  Co.,  207.) 

5.  ASSIGNMENT  FOR  BENEFIT  OP  CREDITORS-STATUS 
OF  ASSIGNEE— FIDUCIARY  RELATION.— An  assignee  for  the 
benefit  of  creditors  takes  no  higher  or  better  right  to  the  assigned 
assets  than  his  assignor  possessed,  and,  if  the  assignor  stands  in  A 
fiduciary  relation  to  the  assets,  that  relation  Is  cast  upon  the  as- 
signee.   (Midland  Nat.  Bank  v.  Brightwell,  608.) 

See  Banks  and  Banking,  7. 

ASSOCIATIONS. 

1.  ASSOCIATIONS  —  VOLUNTARY  —  MEMBERSHIP.-That  ft 
person  accepted  the  proposal  of  a  voluntary  association  to  become 
a  member  and  to  manage  Its  polo  team,  it  being  understood  that  he 
should  participate  In  the  proHts  and  losses  equally  with  the  other 
members  Is  sufficient  to  prove  him  a  member  of  the  association. 
(Bennett  v.  Lathrop,  222.) 

2.  ASSOCIATIONS— LIABILITY  OF  MEMBERS.— The  mem- 
bers of  a  voluntary  association  are  Individually  liable  for  an  in- 
debtedness Incurred  In  the  business  for  which  It  was  organized, 
during  the  time  of  their  membership,  altliough  they  did  not  agree 
to  become,  nor  did  they  hold  themselves  out  as,  partners,  or  as 
personally  responsible,  and,  although  the  creditors  gave  credit  to  the 
associate  name.    (Bennett  v.  Lathrop,  222.) 

3.  ASSOCIATIONS-RIGHT  OF  REPRESENTATION.-If  a 
statute  provides  that  the  number  of  members  necessary  to  secure 
one  representative  in  the  supreme  governing  body  of  a  fraternal 
benefit  association  shall  be  the  unit  of  representation,  and  the  num- 
ber of  times  the  membership  In  the  state  is  greater  wan  such  unit 
Is  the  number  of  representatives  to  which  the  state  Is  entitled  m 
the  supreme  body,  and  the  constitution  of  such  an  association  pro- 
vides that  there  shall  be  one  representative  for  the  first  five  hun* 
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dred  members,  that  constitutes  the  unit  of  representation,  and,  if 
there  are  four  thousand  members  in  the  state,  the  association  Is 
entitled  to  eight  representatives  in  the  supreme  body,  although,  un- 
der other  provisions  of  its  constitution,  it  would  be  entitled  to  but 
two  representatives  for  such  membership.  If  the  constitution  and 
not  the  statute  were  to  control.  (Supreme  Lodge  O.  6.  O.  v.  Slmer- 
ing,  409.) 

4.  ASSOCIATIONS— RIGHT  TO  VOTE— INJUNCTION.-If  per- 
sons are  regularly  elected  representatives  in  the  governing  body  of 
a  benefit  association,  and  are  then  excluded  from  the  right  to  vote 
by  the  existing  officers,  they  are  entitled  to  an  injunction  to  restrain 
such  exclusion.    (Supreme  Lodge  O.  G.  C.  v.  SImering,  409.) 

5.  ASSOCIATIONS— JURISDICTION  OF  EQUITY  TO  RE- 
MOVE OFFICERS.— Equity  has  no  Jurisdiction  to  remove  officers 
of  a  benefit  association,  although  illegally  elected,  nor  to  restrain 
them  by  injunction  from  exercising  the  powers  of  their  offices. 
(Supreme  Lodge  O.  G.  C.  v.  SImering,  409.) 

6.  ASSOCIATIONS  —  JURISDICTION  OF  EQUITY  TO  RE- 
MOVE OFFICERS.— Equity  has  no  jurisdiction  to  determine  the 
validity  of  an  election  of  officers  in  a  benefit  association  and  to  pro- 
nounce judgment  of  amotion.  The  title  of  the  officers  who  ar« 
In  office  under  color  of  an  election,  and  who  are,  at  most,  irregu- 
larly chosen,  cannot  be  inquired  into  in  a  suit  in  equity  instituted 
to  restrain  them  from  exercising  the  functions  of  their  offices,  upon 
the  ground  of  the  irregularity  of  their  election.  (Supreme  Lodge 
O.  G.  C.  V.  Simering,  409.) 

7.  ASSOCIATIONS  —  CONCUBINE  AS  BENEFICIARY  —  EX- 
CLUSION OF  CHILDREN.— A  person  named  as  beneficiary  in  a 
certificate  of  membership  in  a  benevolent  benefit  society  Is  entitled 
to  the  amount  due  at  the  death  of  the  member,  to  the  exclusion  of 
his  children,  although  the  beneficiary  named  was  the  concubine  or 
mistress  of  the  member  during  his  life,  when,  by  the  declarations 
of  the  articles  of  incorporation,  by-laws,  an^  constitution  of  the 
society,  the  sum  due  the  beneficiary  shall  be  disposed  of  as  the 
member  shall  direct.  (Independent  Order  etc.  of  Jacob  v.  Allen, 
532.) 

ATTACHMENT. 
L  GARNISHMENT— JURISDICTION.— If  summons  of  garnish- 
ment is  based  upon  an  action  in  which  the  court  never  acquires 
jurisdiction  to  render  judgment  against  the  principal  defendant, 
payment  by  the  garnishee  of  the  amount  of  a  debt  owing  by  him 
to  such  defendant  does  not  relieve  the  garnishee  from  liability 
therefor.    (Southern  Ry.  Co.  v.  Newton,  279.) 

2.  GARNISHMENT— SITUS  OF  DEBT— ACTION  IN  REM.— 
An  action  In  one  state  by  a  resident  thereof  against  a  resident  of  an- 
other state  to  recover  an  indebtedness,  in  which  garnishment  pro- 
ceedings are  instituted  against  a  foreign  insurance  company  doing 
business  in  both  states,  after  the  loss  of  a  building  owned  by  de- 
fendant and  insured  by  such  company,  the  company  being  served 
by  service  on  the  insurance  commissioner,  and  the  principal  de- 
fendant being  served  by  publication,  is  an  action  in  rem,  the  res 
being  the  indebtedness  due  from  the  insurance  company  to  the  de- 
fendant, which  has  no  situs  in  the  state  where  the  action  is  brouffht, 
and  cannot  be  seized  in  such  action.  (Swedish-American  Nat. 
Bank  v.  Bleecker,  492.) 

3.  GARNISHMENT.— THE  SITUS  OF  A  DEBT  IS,  as  between 
different  states  or  sovereignties,  at  the  domicile  of  the  creditor,  al- 
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though  the  debt  may,  for  the  purpose  of  attachment  or  garnish* 
ment,  be  given  by  statute  a  situs  also  at  the  domicile  of  the  debtor. 
(Swedish-American  Nat  Bank  v.  Bleecker,  492.) 

4.  GARNISHMENT— SITUS  OP  DEBT.— A  stipulation  filed  by 
a  foreign  insurance  company  doing  business  witiiin  the  state  in  ac- 
cordance with  a  statute,  agreeing  that  any  legal  process  affecting 
the  company  served  on  the  insurance  commissioner  shall  have  the 
same  effect  as  if  served  personally  on  the  company,  does  not  give 
such  company  a  domicile  within  the  state  for  all  purposes,  or  bring 
therein  the  situs  of  a  debt  which  it  owes  in  another  state,  so  as  to 
authorize  the  garnishment  of  such  debt  in  an  action  in  rem  within 
the  state.    (Swedish-American  Nat  Bank  ▼.  Bleecker,  492.) 

6.  ATTACHMENT— GARNISHMENT  OP  JUDGMENT  IN  AN- 
OTHER STATE.— After  a  debt  has  been  reduced  to  final  Judgment, 
It  is  not  subject  to  garnishment  in  another  state.  (Tourville  T.  W«r 
bash  R.  R.  Co..  650.) 

6.  ATTACHMENT  — GARNISHMENT  — JUDGMENT  OF  AN- 
OTHER STATE— "PAITH  AND  CREDIT."— If  state  laws  author- 
izing a  garnishment  proceeding  are  not  complied  with,  a  judgment 
therein  may  be  pronounced  void  In  another  state  without  depriving 
It  of  that  "faith  and  credit"  to  which,  under  the  constitution  of  the 
United  States,  it  is  entitled  in  the  courts  of  the  latter  state.  (Tonr- 
TUle  v.  Wabash  R.  R.  Co.,  650.) 

7.  ATTACHMENT,  WRONGPUL—MBASURE  OP  DAMAGES. 
In  an  action  by  a  merchant  to  recover  damages  for  a  wrongful  at- 
tachment he  Is  entitled  to  recover  for  the  depreciation  In  value  of 
the  property  seized,  and  the  loss  he  has  sustained  by  reason  of  the 
locking  up  of  his  store  and  the  interruption  of  his  business.  (Kyd 
V.  Cook,  661.) 

8.  ATTACHMENT,  WRONGFUL  —  LOSS  OF  PROFITS  AS 
ELEMENT  OF  DAMAGE. — Loss  of  profits  reasonably,  naturally, 
and  ordinarily  expected  to  follow  the  closing  up  of  a  merchant's 
place  of  busiuess  may  be  recovered  in  an  action  for  wrongful  attach- 
ment of  all  his  goods.    (Kyd  v.  Cook,  661.) 

9.  ATTACHMENT,  WRONGPUL^PLEADING  AND  PROOF 
—LOSS  OF  CREDIT.— A  complaint  In  wrongful  attachment  spe- 
cifically alleging  that  plaintiff's  credit  was  Injured  and  destroyed 
because  of  the  fact  that  the  sheriff  attached  and  removed  his  prop- 
erty and  locked  up  and  closed  his  place  of  business  Is  suttlcient 
against  a  demurrer,  on  the  ground  of  the  omission  to  give  the  names 
of  persons  who  refused  plaintiff  credit  because  of  the  attachment 
and  such  averment  is  broad  enough  to  admit  evidence  of  all  dam- 
ages sustained  by  plaintiff  in  consequence  of  the  wrongful  attach- 
ment Including  his  loss  of  character,  credit  and  business.  (Kyd 
▼.  Cook,  661.) 

10.  ATTACHMENT,  WRONGFUL.— THE  MEASURE  OF  DAM- 
AGES for  wrongful  attachment  of  property  Is  all  the  loss  and  dam- 
age the  owner  has  sustained  thereby,  including  gains  prevented  by 
the  attachment    (Kyd  v.  Cook,  661.) 

11.  ATTACHMENT,  WRONGFUL-LOSS  OF  PROFITS— EVI- 
DENCE.— In  a  suit  by  a  merchant  against  a  sheriff  for  damages  for 
wrongful  attachment  of  his  goods  during  a  certain  period,  evidence 
of  the  sales  and  profits  made  by  such  merchant  in  his  business,  dur- 
ing  a  corresponding  period  of  the  previous  year,  under  substantially 
the  same  conditions.  Is  competent  as  affording  a  reasonably  certain 
basis  for  determining  the  profits  lost  by  the  merchant  in  consequence 
of  the  interruption  of  his  business.    (Kyd  T.  Cook,  661.) 
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12.  ATTACHMENT-MOTION  TO  DISSOLVE— DECISION  AS 
TO  CAUSE  OF  ACTION.— It  is  not  error  for  a  judge,  upon  a  mo- 
tion to  dissolve  an  attachment,  made  at  chambers  upon  afladavits, 
to  determine  whether  the  plaintiff  has  a  cause  of  action,  when  it  is 
necessary  to  do  so.  (Williamson  v.  Eastern  Building  etc.  Assn., 
«22.) 

13.  ATTACHMENT.— A  DEBT  Is  separate  and  distinct  from  the 
evidence  of  it.  Hence,  a  debt,  though  secured  by  a  note  aud  muit- 
gage,  may  be  attached,  even  where  the  sheriff  cannot  reduce  the 
securities  to  possession.  (Williamson  y.  Eastern  Building  etc. 
Assn.,  822.) 

14.  ATTACHMENT— MOTION  TO  DISSOLVE— CONSIDERA- 
TION OF  MERITS. — On  appeal  from  an  order  dissolving  au  attach- 
ment, questions  involving  the  merits  of  the  case  will  not  be  con- 
sidered.   (Williamson  v.  Eastern  Building  etc.  Assn.,  822.J 

15.  ATTACHMENT  OF  PROPERTY  OF  FOREIGN  CORPORA- 
TIONS—CONSTRUCTION OF  STATUTES.— The  provisions  of  the 
South  Carolina  code,  subjecting  the  property  of  foreign  corporations 
to  attachment,  have  not  been  repealed  by  the  laws  of  that  state, 
which  impose  conditions  upon  which  foreign  corporations  are  al- 
lowed to  do  business  therein.  (Williamson  v.  Eastern  Building  etc 
Assn.,  822.) 

See  Execution,  9;  Receivers,  1-3;  Replevin,  1,  7;  Shipping,  1. 

ATTORNEY  AND  CLIENT. 

ATTORNEY  AND  CLIENT— PURCHASE  OF  JUDGMENT 
BY  ATTORNEY. — An  attorney  who  purchases  judgments  against 
his  client  at  a  discount  cannot  reap  an  advantage  therefrom.  Such 
purchase  operates  for  the  benefit  of  the  client,  and  the  attorney  is 
entitled  only  to  the  amount  he  paid  for  the  judgments.  (Olson  v. 
Lamb,  670.) 

See  Judicial  Sales,  5-9;  Mortgages,  8. 

BAGGAGE. 
See  Railroads,  16. 

BANKS  AND  BANKING. 

1.  BANKS— COLLECTIONS-DUTY  AS  TO— PAYMENT.— As 
a  collecting  agent,  it  Is  the  duty  of  a  bank  which  receives  a  note  or 
draft  for  collection  to  present  it  for  payment,  and,  unless  otherwise 
specially  authorized,  to  receive  in  payment  nothing  but  money,  or 
that  which,  by  common  consent.  Is  considered  and  treated  as  money. 
(Midland  Nat.  Bank.  v.  Brightwell,  608.) 

2.  BANKS  —  COLLECTIONS  —  PRINCIPAL  AND  AGENT- 
DEBTOR  AND  CREDITOR.— When  a  note  or  draft  is  sent  by  one 
Individual  or  bank  to  another  for  collection,  and  to  remit  the  pro- 
ceeds to  the  sender,  the  relation  of  principal  and  agent  is  created, 
and  not  that  of  debtor  and  creditor.  (Midland  Nat  Bank  v.  Bright- 
well,  608.) 

3.  BANKS  —  COLLECTIONS  —  PROVISIONAL  CREDIT  ON 
BOOKS— CANCELLATION  THEREOF.— A  bank  which  receives  a 
note  or  draft  for  collection  does  not  owe  the  amount  thereof  to  the 
sender  until  collected,  and,  though  it  may  enter  a  credit  therefor  In 
Its  books,  the  bank  may  treat  such  credit  as  provisional,  and  cancel 
It  If  the  paper  is  afterward  dishonored.  (Midland  Nat.  Bank  r. 
Brightwell,  60a) 
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4.  BANKS  -  INSOLVENCY  -  COLLECTIONS  ARE  NOT  ▲ 
TRUST  FUND,  WHEN— PREFERENCE  DENIED.— If  one  bank 
sends  drafts  to  another  bank  for  collectioo,  which  is  made  by  charg- 
ing the  accounts  of  depositors  against  whom  the  drafts  are  drawn. 
with  their  consent,  and  remitting  Its  own  draft,  which  Ii  not  paid, 
the  sending  bank,  upon  the  insolvency  of  the  collecting  bank,  is  not 
entitled  to  be  preferred  over  other  creditors,  for  the  assets  of  the 
collecting  bank  have  not  boon  augmontod  or  increased  by  the  collec- 
tion Items,  though  its  liability  to  depositors  has  been  decrease*!  to 
the  amoimt  of  the  drafts  by  the  method  of  collection  adopted. 
(Midland  Nat  Bank  v.  Brlgbtwell,  608.) 

6.  BANKS— INSOLVENCY— INCREASE  OP  ASSETS— WHAT 
IS  NOT. — When  courts  speak  of  assets  being  Incroasetl  by  the  recep- 
tion of  a  trust  ftmd,  they  mean  actual  assets.  The  mere  canceling 
of  a  liability  to  one  debtor  and  the  translerring  of  It  to  another,  oa 
the  same  books  of  an  Insolvent  bank.  Is  not  an  actual  Increase  of 
assets.    (Midland  Nat.  Bank  y.  Brightwell,  608.) 

6.  BANKS— INSOLVENCY— RIGHTS  OF  GENERAL  CREDIT- 
ORS— TRUST  FUND.— The  creditors  of  an  Insolvent  banking  corpo- 
ration are  entitled  to  subject  Its  estate  to  their  demands,  but  jus- 
tice and  equity  give  them  no  right  to  appropriate  the  estate  of  an- 
other, which  It  holds  In  trust.  (Midland  Nat  Bank  r.  Brlgbtwell, 
608.) 

7.  BANKS— INSOLVENCY— ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS— TRUST  FUND  AS  A  PREFEHUED  CL.VIM — 
The  general  assets  of  an  insolvent  bank  having  been  enlarged  and 
Increased  by  the  unlawful  conversion  of  a  trust  fund,  the  bailor  or 
cestui  que  trust  is  entitled  pro  tanto  to  have  the  amount  of  the  con- 
verted fund  declared  and  enforced  as  a  preferred  demand  against 
the  assigned  estate  of  the  bank  over  the  claims  of  general  creditors. 
(Midland  Nat.  Bank  v.  Brightwell,  608.) 

8.  BANKS-MISMANAGEMENT— ACTIONS  AGAINST  DI- 
RECTORS FOR  LOSSES— STOCKHOLDERS— CREDITORS.— AN 
ASSIGNEE  of  an  insolvent  bank  can  maintain  an  action  against  its 
directors  for  losses  sustained  by  the  bank  because  of  their  failure  to 
exercise  ordinary  care  and  diligence  in  the  management  of  its  busi- 
ness, as  he,  by  reason  of  the  assignment  succeeds  to  all  Interests  and 
assets  of  the  bank;  so.  if  he  refuses  to  sue,  the  stockholders,  who  are 
the  real  parties  In  Interest  may  maintain  an  action  In  their  own 
names,  making  the  corporation  a  defendant;. but  mere  creditors  of 
the  bank  cannot  maintain  such  an  action.  (Union  Nat.  Bank  t. 
Hill,  615.) 

9.  BANKS— REMEDIES  AGAINST  DIRECTORS  FOR  LOSSES 
THROUGH  NEGLECT.— The  board  of  directors  of  a  bank  are  an- 
swerable for  losses  to  It,  sustained  by  reason  of  loans  made  In  viola- 
tion of  the  statute,  as  well  as  to  Insolvent  persons.  In  an  action  at 
law  by  the  corporation  while  It  Is  a  going  concern,  or  by  the  assignee 
aifter  an  assignment  or,  in  an  action  In  equity,  by  the  stockholilors. 
In  the  event  of  the  assignee's  declination  to  bring  suit  (Union  Nat 
Bank  v.  Hill,  015.) 

10.  BANKS-GROSS  NEGLIGENCE  OP  DIRECTOR&-WHAT 
IS.— The  board  of  directors  of  a  bank  are  guilty  of  gross  negligence, 
where  they  leave  the  entire  management  of  Its  business  to  the  cash- 
ier.   (Union  Nat  Bank  ▼.  Hill,  615.) 

11.  BANKS  -  DIRECTORS  -  LIABILITY  OF,  FOR  LOSSBa 
THROUGH  NEGLECT.— The  board  of  directors  of  a  bank  are  an- 
swerable for  losses  sustained  by  It  through  the  acts  of  Its  cashier. 
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In  lending  moneys  not  only  in  excess  of  the  limit  prescribed  by  stat- 
ute, but  to  insolvent  persons,  where  they,  by  the  exercise  of  ordinary 
care,  might  have  known,  and  were,  therefore,  in  duty  bound  to  know 
that  this  was  being  done;  and  it  is  no  excuse  for  such  neglect  that 
they  received  no  benefit  from  such  loans  and  that  their  services  were 
fratultous.    (Union  Nat.  Bank  v.  Hill,  615.) 

12.  BANKS— MISMANAGEMENT  —  LOSSES— LIABILITY  OP 
DIRECTORS  AT  SUIT  OF  CREDITORS.— The  mere  failure  of 
bank  directors  to  exercise  ordinary  diligence  and  care  as  such,  In  the 
management  of  the  business  affairs  of  the  bank,  by  reason  of  which 
It  becomes  insolvent,  does  not  make  them  answerable  at  the  suit  of 
persons  who  are  merely  general  creditors  of  the  bank.  (Union  Nat. 
Bank  v.  Hill,  615.) 

13.  BANKS— BOARD  OF  DIRECTORS-INALIENABLE  DUTY. 
Under  the  statute  of  Missouri,  the  management  of  the  affairs  and 
business  of  a  bank  devolves  upon  the  board  of  directors  or  man- 
agers. The  functions  thus  imposed  upon  them  are  inalienable,  and 
cannot  be  conferred  upon  any  officer;  and  this  applies  with  peculiar 
force  to  the  making  of  loans  and  discounts.  (Union  Nat  Bank  v. 
Hill,  615.) 

14.  BANKS —THE  ORDINARY  CARE  REQUIRED  OF  THE 
DIRECTORS  of  a  bank  in  the  performance  of  their  duties  is  such 
care  and  diligence  as  a  prudent  man  exercises  in  the  conduct  of  his 
own  affairs,  in  view  of  all  the  surrounding  circumstances.  (Union 
Nat.  Bank  v.  Hill,  615.) 

15.  BANKS— DUTIES  OF  DIRECTORS  AS  TO  SUBORDINATE 
OFFICERS. — The  board  of  directors  of  a  bank  must  use  ordinary 
care  and  diligence  to  know  the  conduct  of  their  subordinate  officers, 
as  well  as  what  the  bank-books  show,  and  to  carefully  observe  the 
law  under  which  the  bank  is  organized.  (Union  Nat  Bank  y.  Hill, 
615.) 

16.  BANKS— DUTIES  OF  DIRECTORS  AS  TO  BUSINESS- 
PRESUMPTION. — The  board  of  directors  of  a  bank  are  bound  to 
know  ail  that  is  done  by  it,  as  well  as  the  system  and  rules  arranged 
for  its  doing;  and  what  they  ought  to  know  as  to  the  general  course 
of  the  bank's  business  they  will  be  presumed  to  have  known,  in  a 
contest  between  the  bank  and  third  persons  dealing  in  good  faith 
with  it    (Union  Nat  Bank  v.  Hill,  615.) 

See  Pledge,  1,  2,  4,  fi. 

BENEFICIARY. 
See  Associations,  7. 

BILL  OF  EXCEPTIONB. 
See  Appeal,  14. 

BONDS. 
See  Replevin,  2-10. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  BUILDING  AND  LOAN  ASSOCIATIONS— MATURITY  OF 
SHARES. — Shares  In  a  building  and  loan  association  mature  only 
when  the  periodical  payments  thereon,  taken  in  connection  with  the 
other  income  of  the  association,  bring  their  value  up  to  par. 
(Bertche  v.  Equitable  Loan  etc.  Assn.,  571.) 

2.  BUILDING  AND  LOAN  ASSOCIATIONS— TRANSACTIONS 
WITH    MEMBERS— NATURE    OF.— The   transaction    between    a 
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building  and  loan  association  and  a  borrowing  member  is  not  a  loan 
In  the  direct  sense  of  the  word,  but  only  a  prepayment  or  advance* 
ment  to  the  shareholder  of  that  to  which  he  will  ultimately  be  en- 
titled, a  sale  by  the  borrower  to  the  association  of  his  prospective 
interest.    (Bertche  v.  Equitable  Loan  etc.  Assn.,  571.) 

X  RTIILDING  AND  LOAN  ASSOCIATION  -  RIGHTS  OF 
MEMBERS. — It  is  part  of  the  fundamental  law  governing  building 
and  loan  associations  that  all  members  must  participate  equally  in 
the  profits  and  bear  the  losses  equally,  and  any  contract  by  an  asso- 
ciation in  contravention  of  this  mutuality  of  Interest  and  respon- 
sibility is  ultra  vlrea  and  void.  (Bertche  v.  Equitable  Loan  etc 
Assn.,  571.) 

4.  BUILDING  AND  LOAN  ASSOCIATIONS-SHAREHOLD- 
BRS'  NOTICE  OF  CHARTER  AND  BY-LAWS.— Borrowing  mem- 
bers, as  well  as  other  members  of  a  building  and  loan  association, 
are  deemed  to  have  notice  and  are  bound  by  its  charter  and  by-laws 
unless  th^  latter  are  illegal,  and,  where  the  by-laws  of  such  an  asso- 
ciation provide  that  stockholders  shall  pay  dues,  interest,  et  cetera, 
until  such  time  as  theh:  shares  shall  mature  and  their  stock  be  worth 
Its  full  par  value,  such  provision  is  binding  upon  a  borrowing  stock- 
holder, regardless  of  the  terms  of  the  special  contract  of  loan  en- 
tered Into  with  the  association  by  him,  the  terms  of  which  would 
permit  the  maturity  of  his  shares  of  stock  before  they  had  attained 
par  value.    (Bertche  v.  Equitable  Loan  etc.  Assn.,  571.) 

5.  BUILDING  AND  LOAN  ASSOCIATIONS-ULTRA  VIRES 
CONTRACTS— MATURITY  OF  SHARES.— If  the  statutes  govern- 
ing a  building  and  loan  association  fix  no  definite  or  arbitrary 
period  at  which  the  shares  shall  reach  their  par  or  maturity  value, 
the  association  has  no  power  to  do  so,  and  an  attempt  In  notes  and 
trust  deeds  to  fix  such  period  of  maturity  arbitrarily  at  one  hundred 
mouths  Is  ultra  vires  and  of  no  effect  (Bertche  v.  Equitable  Loan 
etc.  Assn.,  571.) 

6.  BUILDING  AND  LOAN  ASSOCIATIONS-AGREEMENT 
ULTRA  VIRES— TORT— RETENTION  OF  BENEFITS— CAUSE 
OF  ACTION. — If  an  agreement  fixing  a  definite  time  for  the  matu- 
rity of  the  shares  of  a  building  and  loan  association  is  ultra  vires, 
and  the  association  enters  into  It  knowing  that  It  cannot  perform 
its  part  thereof,  and  thereby  Induces  one  to  part  with  his  money  In 
the  purchase  of  stock,  It  Is  a  tort  for  which  the  association  is 
answerable.  So,  If  It  derives  and  retains  benefits  from  the  pur- 
chaser, under  such  an  agreement,  he  would  have  a  cause  of  action 
therefor.    (Williamson  v.  Eastern  Building  etc.  Assn..  822.) 

7.  BUILDING  AND  LOAN  ASSOCIATIONS-REPUGNANCY 
BETWEEN  AGREEMENT  AND  BY-LAWS— CONSTRUCTION  OF 
CONTRACT.— If  the  certificates  of  stock  and  circulars  of  a  building 
and  loan  association  express  a  definite  time  at  which  its  stock  will 
mature,  but  the  charter  and  by-laws  at  the  expiration  of  such  time 
show  that  the  shares  have  not  matured,  thus  creating  a  repugnancy, 
and  Irreconcilable  conflict  as  to  the  time  when  the  shares  will  ma- 
ture, the  certificates  of  stock  and  circulars  must  prevail,  in  a  suit 
brought  by  a  stockholder,  who  purchased  with  referoncp  to  them, 
to  compel  the  association  to  pay  for  his  shares.  (Williamson  r. 
Eastern  Building  etc.  Assn.,  822.) 

8.  BUILDING  AND  LOAN  ASSOCIATIONS-MATURITY  OF 
SHARES  —  CONFLICT  AS  TO  TIME  —  ELECTION  —  PUBLIC 
POLICY. — In  an  action  against  a  building  and  loan  association.  l>y 
one  of  its  stockholders  to  compel  It  to  pay  for  the  plaintifTs  shares, 
public  policy.  In  order  to  prevent  the  perpetration  of  fraud,  demanda 
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that  the  defendant  should  not  be  allowed  to  elect  whether  It  will 
be  bound  by  its  by-laws,  or  its  express  agreement,  as  to  the  time 
when  its  shares  will  mature.  (Williamson  t.  Eastern  Building 
etc.  Assn..  822^ 

See  Contracts,  15. 

BURDEN  OF  PROOF. 

1.  BURDEN  OF  PROOF  —  MEANING  —  DEFINITION.— The 
term  "burden  of  proof  may  have  two  meanings.  It  may  be  used  to 
Indicate  the  burden  which  rests  on  every  party  to  a  cause  of  going 
forward,  if  he  be  met  by  a  traverse,  and  establishing  the  total 
proposition  or  series  of  propositions  which  constitute  his  disputed 
case.  It  may  also  be  used  to  denote  a  duty  cast  by  law  upon  one 
party  to  meet  and  rebut  the  effect  of  some  piece  of  evidence  Intro- 
duced by  the  other.     (Baxter  v.  Camp,  1G9.) 

2.  BURDEN  OF  PROOF— EXECUTION  OF  AND  SIGNATURE 
TO  INSTRUMENT.— In  a  suit  upon  an  instrument,  whiclj  upon  its 
face  shows  that  the  signature  had  been  crossed  out,  or  that  it  had 
been  written  over  a  line  of  crosses,  or  that  it  had  been  rewritten  over 
a  previous  signature  which  had  been  erased,  the  burden  of  estab- 
lishing the  execution  of  the  instrument  and  Its  delivery  to  him, 
bearing  the  defendant's  signature,  is  on  the  plaintiff.  (Baxter  v. 
Camp,  169.) 

3.  BURDEN  OP  PROOF.— A  party  is  always  and  continuously 
bound  to  prove  his  side  of  the  case,  If  he  is  met  by  a  traverse. 
(Baxter  v.  Camp,  169.) 

Bee  Fraudulent  Conveyances,  3;  Negligence,  9;  New  Trial,  1;   Rail- 
roads, 7;  Trusts,  4;  Warehousemen,  1. 

CARRIERS. 

1.  CARRIERS  —  NEGLIGENT  DELAY  —  LOSS  BY  FIRE- 
PROXIMATE  AND  REMOTE  CAUSE.— If  a  carrier  negligently  de- 
lays the  transportation  of  goods,  and  they  are  destroyed  by  an 
accidental  fire  not  originating  on  the  carrier's  premises  and  for 
which  he  Is  not  responsible,  he  is  not  liable,  as  the  fire  is  the  proxi- 
mate cause  of  loss,  while  the  delay  is  only  the  remote  cause.  (Ya- 
BOO  etc.  R.  R.  Co.  V.  Millsaps,  543.) 

2.  CARRIERS— NEGLIGENT  DELAY— LOSS  FROM  UNFORE- 
SEEN CAUSE. — Although  a  caiTier,  by  negligent  delay  in  trans- 
portation, exposes  goods  to  loss  or  injury  by  act  of  God,  or  other 
cause  for  which  he  is  not  responsible  and  could  not  naturally  fore- 
Bee,  he  Is  not  liable.    (Yazoo  etc.  R.  R.  Co.  v.  Millsaps,  543.) 

8.  CARRIERS— PASSENGERS— TRANSFERS— NEGLIGENCE. 
If  fi  passenger  is  given  a  transfer  ticket  from  one  electric-car 
to  another  to  enable  him  to  reach  his  ^destination,  and,  while 
In  the  highway  approaching  and  near  to  the  proper  car  for  him  to 
take  under  the  terms  of  the  transfer,  he  is  struck  by  a  piece  of  the 
trolley  pole,  which  breaks  while  it  is  being  turned  from  one  end 
of  the  car  to  the  other,  and  while  the  company  or  its  servant  is 
not  exercising  extraordinary  care  toward  the  holder  of  the  transfer, 
he  is  entitled,  as  a  passenger,  to  recover  for  the  injui^  thus  sus- 
tained. (Keator  v.  Scranton  Traction  Co.,  758.) 
See  Negligence,  10. 

CAVEAT  EMPTOR. 
See  Judicial  Sales,  1,  2;  Trusts,  S,  4. 
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CEMETERIES. 

1.  OBMETBRIES-REGULATION  0F-NUISANCE8  PER  SB 
"^  hlle  cemeteries  are  within  the  power  of  reasonable  rejfulatlon  by 
cities,  counties,  and  towns,  they  are  not  to  be  regarded  as  nuisances 
per  se,  In  measurlnj?  the  extent  of  thp  police  power  to  regulate  them 
(Los  Angeles  County  y.    Hollywood  etc.  Assn.,  76.) 

2.  CEMETERIES-ORDINANCE  REGULATING  -  UNEQUAL 
OPERATION-INVALIDITY.-A  county  ordinance  which  makes  It 
unlawful  to  establish,  extend,  or  enlarge  any  cemetery  within  the 
limits  of  the  county  without  the  permission  of  the  supervisors,  but 
which  impliedly  permits  burials  in  cemeteries  already  established, 
without  restriction,  Is  Invalid  and  not  enforceable  by  the  county! 
It  is  unreasonable,  because  It  malces  the  right  to  follow  a  lawful 
occupation  dependent  upon  the  arbitrary  will  of  the  superrlsorB; 
and  it  is  unequal  in  Its  operation,  because  It  discriminates  in  faTor 
of  a  class  of  persons  witliln  the  same  district;  that  is,  It  allows  the 
owners  of  cemeteries  already  established  the  right  to  exercise  privi- 
leges denied  to  those  who  have  no  permission;  and  whether  the  per- 
mission may  or  may  not  be  granted  rests  In  the  arbitrary  power 
of  the  supervisors.  (Los  Angeles  County  t.  Hollywood  etc.  Assn.,. 
75.) 

3.  CEMETERIES  —  REGULATION  OP,  BY  CITIES  OR 
TOWNS,  AND  COUNTIES— REASONABLENESS— DISTINCTION. 
An  ordinance  passed  pursuant  to  the  constitutional  grant  of  power 
to  make  police  regulations  concerning  cemeteries  may  be  reasonable, 
when  confined  to  the  limits  of  a  city  or  town,  but  entirely  unreason- 
able when  put  In  operation  in  all  parts  of  a  large  county,  thinly 
populated  in  many  of  its  parts.  (Ix>8  Angeles  County  t.  Hollywood 
etc.  Assn.,  75.) 

4.  CEMETERIES— ESTABLISHMENT  AND  MAINTENANCE 
OF,  AS  A  LAWFUL  OCCUPATION-INJURIOUS  TBNDBNCY.- 
It  Is  not  unlawful  to  establish  and  conduct  a  cemetery  for  the 
burial  of  the  dead,  deriving  profit  therefrom,  as  a  business  enter> 
prise.  It  cannot  even  be  presumed  that  the  business  of  conduct- 
ing a  cemetery  is  an  occupation  which  has  an  injurious  tendency. 
(Los  Angeles  County  y.  Hollywood  etc.  Assn.,  75.) 

See  Police  Power,  2. 

CHATTEL  MORTGAGES. 

1.  CHATTEL  MORTGAGES-REGISTRATION  AS  NOTICB.— 
A  recorded  chattel  mortgage,  with  power  in  the  mortgagee  to  sell 
on  default.  Is  notice  of  the  rights  of  the  mortgagee  to  a  purchaser 
from  the  mortgagor.    (Avery  v.  Popper,  849.) 

2.  CHATTEL  MORTGAGES  —  DESCRIPTION— SELECrTION 
BY  MORTGAGEE.— A  chattel  mortgage  on  a  specified  number  of 
cows  and  their  calves,  out  of  a  designate<l  herd  containing  a  larger 
number,  with  power  to  the  mortgagee  to  sell  on  default,  gives  him 
the  right  to  select  such  cows  and  calves  from  the  herd,  provided 
the  selection  Is  made  while  the  calves  are  following  the  cows,  but 
If  the  selection  Is  not  made  until  the  calves  have  ceased  to  follow 
their  dams,  all  right  of  selection  as  to  the  calves  Is  lost.  (Avery  r. 
Popper,  849.) 

CHECKS. 
8m  Forgery,  1;  Negotiable  Instruments,  4 

CIVIL     DEATH. 
Bee  Execution,  4. 
Am.  9r.  RV.,  ToL.  LXXL— 62 
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CODES. 
CODES— CONSTRUCTION  OF  SECTIONS— If  a  section  of 
the  code  of  a  state  has  been  codified  from  a  decision  of  its  supreme 
<;ourt,  such  section  must  be  construed  in  the  light  of  the  source  from 
which  It  was  taken,  unless  the  language  Imperatively  demands  a 
different  construction,    (Calhoun  v.  Little,  254.) 

COLLATERAL  ATTACK. 
See  Judgment,  8. 

COMMERCIAL  AGENCIES. 

See  Sales. 

COMMUNITY  PROPERTY. 
See  Husband  and  Wife,  4. 

CONFLICT  OF  LAWS. 

See  Assignment  for  the  Benefit  of  Creditors,  3,  4;    Contracts,  17; 

Insurance,  8;  Telegraph  Companies,  8. 

CONSIDERATION. 

See    Fraudulent    Conveyances,   2;     Negotiable    Instruments,    7-9; 

Suretyship,  11. 

CONSTITUTIONS. 

1.  CONSTITUTIONAL  LAW.— RAILROAD  CORPORATIONS 
ARE  "PERSONS,"  within  the  meaning  of  constitutional  provisions, 
both  state  and  federal,  concerning  equality  of  rights  or  equality 
of  laws.     (Pittsburgh  etc.  Ry.  Co.  v.  Montgomery,  301.) 

2.  CONSTITUTIONAL  LAW— LIMITATIONS  UPON  COUNTY 
INDEBTEDNESS.— Under  the  Wyoming  constitution,  if  the  indebt- 
edness of  a  county  Is  less  than  two  per  cent  of  the  assessed  value 
of  the  taxable  property  therein,  it  cannot  create  any  debt  in  excess 
of  the  taxes  of  the  current  year,  without  first  submitting  the  ques- 
tion to  a  vote  of  the  people,  and  thereby  securing  their  approval, 
and  with  such  approval  the  county  is  authorized  to  create  the  ad- 
ditional debt,  if,  together  with  existing  indebtedness.  It  does  not 
exceed  such  two  per  cent;  but,  the  absolute  limit  of  lawful  Indebt- 
edness being  reached.  It  cannot  be  exceeded  in  any  event.  (Grand 
Island  etc.  R.  R.  Co.  v.  Baker,  926.) 

3.  CONSTITUTIONAL  LAW— LIMITATION  UPON  COUNTY 
INDEBTEDNESS.— Under  the  Wyoming  constitution,  if  the  in- 
debtedness of  a  county  has  reached  or  exceeds  two  per  cent  on 
the  assessed  value  of  taxable  property,  such  county  Is  powerless 
to  create  any  debt  in  excess  of  it  for  the  current  year,  either  with 
or  without  a  submission  of  the  matter  to  a  vote  of  the  people 
or  their  approval  thereof.  (Grand  Island  etc.  R.  B.  Co.  y.  Baker, 
«26.) 

See  Municipal  Corporations,  13-15;  Statutes,  17. 

CONTEMPT. 
See  Depositions,  2. 

CONTRACTS. 
1.     CONTRACT   IN  RESTRAINT   OF   TRADE— WHEN  VOID- 
BUSINESS  OF  BILL  POSTING— GOODWILL.— An  agreement  by 
a  vendor  of  stock  in  a  corporation  engaged  in  the  business  of  bill 
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postlnpr.  nnd  other  methods  of  ndvcrtlslnp.  to  abstain  from  carrying 
on  a  similar  business,  in  the  suine  city,  so  long  as  the  vendee,  or  his 
successor  in  Interest,  sliall  carry  on  a  like  business  therein,'  is  de- 
clared by  tlie  statute  of  California  to  be  void,  aa  In  restraint  of 
trade,  and  is,  therefore,  not  enforceable.  The  element  of  goodwill 
is  not  present  in  such  a  transaction.  (Merchants'  Ad-Sien  Co  t 
Sterling,  94.) 

2.  CONTRACT  IN  RESTRAINT  OP  TRADE— WHEN  VOID- 
BUSINESS  OF  BILL  POSTING.-Under  a  statute  providing  that 
every  contract  by  vphlch  any  person  is  restrained  from  exercising 
a  lawful  business  of  any  kind  is  to  that  extent  void,  a  contract  not 
to  engage  in  the  business  of  bill  posting,  vrhlch  Is  a  lawful  busi- 
ness, Is  an  agreement  in  restraint  of  trade,  and  Is  therefore  void. 
(Merchants'  Ad-Sign  Co.  v.  Sterling,  94.) 

3.  CONTRACT  FOR  BENEFIT  OF  THIRD  PARTY.— A  third 
person  cannot  maintain  an  action  upon  a  simple  contract  merely 
because  he  would  receive  a  benefit  from  its  performance.  (Baxter 
V.  Camp,  169.) 

4.  CONTRACTS— ACTION  UPON.— The  general  rule  Is,  that  an 
action  at  law  for  the  breach  of  a  contract  can  only  be  brought  by 
a  party  thereto.    (Baxter  v.  Camp,  169.) 

5.  CONTRACT  FOR  BENEFIT  OF  THIRD  PARTY.— A  third 
person  may  maintain  an  action  upon  a  contract  made  for  his  direct, 
sole,  and  exclusive  benefit,  where  it  was  part  of  the  agreement  that 
its  object  should  be  communicated  to  him.     (Baxter  v.  Camp,  169.) 

6.  CONTRACT  FOR  BENEFIT  OF  THIRD  PARTY— PROM- 
ISE OF  HUSBAND  TO  WIFE  TO  PAY  MONEY  TO  SON.— A 
promise  made  by  a  husband  to  his  wife  to  pay  her  son  a  certain  sum 
of  money  upon  her  death,  if  the  son  were  then  living,  cannot  be 
regarded  as  a  promise  made  for  the  direct,  sole,  and  exclusive  benefit 
of  the  son.  and  the  son  can  maintain  no  action  for  the  breach 
thereof.    (Baxter  v.  Camp,  169.) 

7.  CONTRACT— WHO  MAY  SUE— EXECUTORS  AND  ADMIN- 
ISTRATORS.—The  personal  representative  of  the  deceased  wife  Is 
the  only  party  who  can  sue  at  law  for  the  failure  to  perform  a 
contract  made  by  a  husband  with  such  wife  to  pay  her  son  a  certain 
sum  of  money  upon  her  death,  if  the  son  were  then  living.  (Baxt^ 
V.  Camp,  169.) 

8.  CONTRACTS  IN  WRITING— EVIDENCE  TO  VARY— Evi- 
dence  to  vary  the  terms  of  an  agreement  in  vn-lting  Is  not  admissi- 
ble, but  evidence  to  show  that  tliere  is  not  an  agreement  at  all  ia 
admissible.    (Burns  etc.  Lumber  Co.  v.  Doyle,  235.) 

9.  RELEASE-CONTRACT  OF— WHAT  IS-INVALIDITY.- 
Under  a  statute  which  prohibits  all  contracts  releasing  corporations 
from  liability  for  personal  injuries  to  tlieir  eraploySs,  a  contract  be- 
tween a  railroad  company  and  an  employs,  whereby  the  latter 
agrees  that  the  acceptance  of  certain  benefits  shall  operate  as  a 
release  of  all  claims  for  damages  against  the  company.  Is  a  con- 
ditional release  of  the  company  from  liability,  and  is  void  under 
such  statute.    (Pittsburgh  etc.  Ry.  Co.  v.  Montgomery,  301.) 

10.  CONTRACTS  OF  A  LUNATIC  who  has  not  been  found  by 
an  inquisition  to  be  insane  are  not  absolutely  void,  but  merely  void- 
able.    ^Flach  v.  Gottschalk  Co.,  418.) 

11.  CONTRACTS  OF  LUNATICS.— A  contract  made  with  a  lunar 
tic,  fairly  and  In  good  faith,  when  the  other  party  is  ignorant  of 
the  disability,  cannot  be  repudiated  by  the  lunatic  after  he  has  had 
the  benefit  of  it,  unless  both  parties,  upon  a  rescission,  can  be  re- 
stored to  the  situation  they  originally  occupied.  (Flach  v.  Oott» 
chalk  CO.,  418.) 
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12.  CONTRACTS  OF  LUNATICS— NOTICE.— An  Inquisition  of 
lunacy  is  notice,  actual  or  constructive,  to  all  parties  dealing  wita 
the  lunatic,  and  after  such  inquisition  a  contract  made  with  the 
lunatic  is  void  and  unenforceable.    (Flach  v.  Gottschalk  Co.,  418.) 

13.  CONTRACTS  OF  LUNATICS— COMPETENCY  OF  AGENT 
AS  WITNESS. — If  a  contract  is  made  between  an  agent  on  belialf 
of  his  corporation  and  a  person  subsequently  declared  insane,  such 
agent  is  not  a  party  to  the  contract  and  is  competent  as  a  witness 
in  an  action  thereon,  although  the  statute  provides  that  one  party 
to  a  contract  is  incompetent  to  testify  if  the  other  party  thereto 
is  insane.     (Flach  v.  Gottschalk  Co.,  418.) 

14.  CONTRACTS— ENFORCEMENT  OF  UNLAWFUL.— Courts 
cannot  lend  their  aid  to  the  enforcement  of  unlawful  contracts. 
(Swing  V.  Munson,  772.) 

15.  CONTRACTS— CONSTRUCTION— CIRCULAR  OF  BUILD- 
ING AND  LOAN  ASSOCIATION.— The  construction  of  a  written 
instrument  is  a  question  of  law  to  be  decided  by  the  court.  Hence, 
it  has  the  right  to  construe  a  circular  of  a  building  and  loan  asso- 
ciation upon  the  faith  of  which  stock  has  been  bought  in  the  con- 
cern.   (Williamson  v.  Eastern  Building  etc.  Assn.,  822.) 

16.  CONTRACTS— CONSTRUCTION— INTERPRETATION  OP 
PARTIES. — When  the  construction  to  be  given  a  contract  is  ren- 
dered doubtful  by  the  language  thereof,  the  interpretation  of  the 
contract  by  the  parties  themselves  Is  entitled  to  great  weight. 
(Williamson  v.  Eastern  Building  etc.  Assn.,  822.) 

17.  CONTRACTS— CONFLICT  OF  LAWS— PRESUMPTION.— 
In  an  action  on  a  contract  made  in  another  state,  the  law  of  that 
state  is  presumed  to  be  the  same  as  that  in  which  the  action  Is 
brought.     (Burgess  v.  Western  Union  Tel.  Co.,  833.) 

18.  CONTRACTS  —  UNREASONABLE  STIPULATIONS.— The 
state  legislature  may,  within  just  and  reasonable  bounds,  declare 
certain  stipulations  in  specified  contracts  unreasonable  and  void. 
(Burgess  v.  Western  Union  Tel.  Co.,  833.) 

19.  CONTRACTS— TI>LEGAL.— Courts  cannot  aid  in  the  enforce- 
ment of  contracts  clearly  illegal.     (Wiggins  v.  Bisso,  837.) 

20.  CONTRACTS— CONSIDERATION— SETTLEMENT  OF  AC- 
TION—DURESS.— The  settlement  of  an  action,  either  begun  or 
threatened,  imless  founded  on  a  fraudulent  or  fictitious  claim,  Is  a 
valid  consideration  for  promises  by  a  third  party  to  pay  the  claim, 
and  the  service,  or  threatened  service,  of  an  attachment  in  such 
action  is  not  duress.    (Bolln  v.  Metcalf,  898.) 

See  Building  and  Loan  Associations,  5,  7;  Insurance,  6,  11-13;  Judi- 
cial Sales,  7;  Pleading,  2;  Suretyship,  10. 

CONVEYANCES. 

CONVEYANCES— COVENANTS  RUNNING  WITH  LAND- 
WATER  POWER  RIGHTS.— If  a  party  owning  a  mill  and  elevator 
situated  upon  adjoining  tracts  of  land,  the  elevator  being  operated 
by  water  power  from  the  mill  race  condiicted  to  the  elevator  by 
machinery  connected  with  and  part  of  the  mill  tract,  sells  and  con- 
veys the  elevator  and  tract  of  land  on  which  It  Is  situated,  together 
with  a  grant  of  perpetual  water  power  to  operate  the  elevator,  and 
a  perpetual  use  of  all  machinery  necessary  to  the  successful  appli- 
cation of  the  water  power  to  such  purpose,  such  grant  conveys  not 
only  a  license  to  use  the  water  power,  but  the  right  to  have  that 
power  delivered  so  as  to  operate  the  elevator  without  further  cost 
than  the  purchase  price  paid.    Such  grant  Is  a  covenant  running 
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with  the  land,  and  a  subsequent  purchaser  of  the  mill  and  mill 
tract  of  land  is  obliged  to  fulfill  the  covenant  If  the  mill  and 
machinery  are  destroyed  by  fire  subsequently  to  the  grant.  It  is  still 
the  duty  of  the  owner  of  the  servient  estate  to  continue  to  furnish 
the  water  power  for  the  elevator.  (Hottell  t.  Farmers'  Protectivs 
Assn..  108.) 

See  Homestead,  1,  2. 

CORPORATIONS. 

1.  CORPORATIONS,  INSOLVENT— CREDITOR'S  RIGHT  TO 
DIVIDENDS  IS  NOT  DIMINISHED  BY  HIS  RECOVERY  FROM 
STOCKHOLDERS.— The  fact  that  a  creditor  of  an  Insolvent  corpo- 
ration has  maintained  actions  against,  and  coerced  payments  from, 
some  of  Its  stockholders  does  not  impair  his  right  to  participate  in 
dividends  declared  by  such  corporation  while  In  liquldaUon,  provided 
the  amounts  collected  by  him  from  both  sources  do  not  exceed  tlie 
aggregate  due  him  from  the  corporation.  (Sacramento  Bank  v.  Pa* 
cific  Bank,  36.) 

2.  CORPORATIONS  —  INSOLVENCY  —  DISPENSATION  OP 
FUNDS— STOCKHOLDER'S  RIGHT  TO  SHARE  IN  DIVIDENDS. 
The  funds  of  an  Insolvent  corporation  are  all  to  be  dispensed  solely 
for  the  benefit  of  its  creditors,  and  a  stockholder  is  not  permitted  to 
share  in  Its  dividends  either  by  subrogation  or  otherwise.  (Sacra- 
mento Bank  v.  Pacific  Bank,  36.) 

3.  CORPORATIONS-DOUBLE  LIABILITY  OP  STOCK- 
HOLDER-RECOVERY OF  PAYMENTS  MADB-SUBROGATION. 
A  Stockholder  of  a  corporation  is  answerable  to  it  for  assessments 
In  the  full  amount  of  his  subscription  to  the  capital  stock  of  the  cor- 
poration for  the  payment  of  creditors  of  the  corporation,  and  he  Is 
also  Individually  answerable  to  each  creditor  for  such  proportion  of 
the  latter's  claim  as  the  amount  of  stock  held  by  such  stockholder 
bears  to  the  whole  of  the  capital  stock.  These  two  liabilities  and  the 
remedies  based  thereon  are  concurrent  Hence,  no  part  of  whatever 
he  has  paid,  either  directly  to  the  corporation  In  the  way  of  assess- 
ments, or  on  account  of  his  personal  liability  as  a  stockholder  di- 
rectly to  the  creditor,  can  be  recovered  back  by  him,  either  by  sub- 
rogation or  otherwise.    (Sacramento  Bank  v.  Pacific  Bank,  36.) 

4.  GOODWILL  OF  CORPORATION— TRANSFER  OP  BY 
STOCKHOLDER.— A  stockholder  of  a  corporation  cannot  transfer 
Its  goodwill,  even  If  goodwill,  as  property,  pertains  to  a  corporation. 
(Merchants'  Ad-Sign  Co.  v.  Sterling,  94.) 

5.  GOODWILL  OF  CORPORATION— SALE  OF,  BY  STOCK- 
HOLDER—ESTOPPEL.— Although  a  stockholder  In  a  corporation 
pretends  to  dispose  of  the  goodwill  of  the  corporate  business,  with 
a  sale  of  his  stock,  yet  the  vendee  must  be  presumed  to  know  that 
he  has  no  vendible  interest  in  such  goodwill.  The  vendor,  therefore, 
is  not  estopped  from  denying  the  existence  of  such  Interest  (Mer- 
chants' Ad-Sign  Co.  v.  Sterling,  94.) 

6.  CORPORATIONS-INSOLVENCY— LIABILITY  OF  STOCK- 
HOLDERS—CERTIFICATES OF  DEPOSIT— EVIDENCE.— In  an 
action  to  enforce  the  statutory  liability  of  stockholders  of  an  in- 
solvent banking  corporation  for  its  debts,  upon  certificates  of  de- 
posit negotiable  and  transferable  by  indorsement,  they  must  b« 
produced  in  evidence  to  show  their  present  ownership,  or  must  be 
shown  by  competent  evidence  to  be  lost  or  destroyed,  and  the  neces- 
sity for  such  proof  Is  not  dispensed  with  by  showing  a  list  of 
verified  claims  presented  to  the  assignee  of  the  corporation  and 
allowed  by  the  court,  including  the  certificates  of  deposit  In  ques- 
tion upon  which  dividends  have  been  ordered  paid.    Such  allowance 
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does  not  constitute  a  judgment  in  personam  against  the  bank 
or  its  stocliholders,  and  is  at  most  a  judgment  in  rem  fixing  the 
status  of  the  claimant  toward  the  assigned  property,  and  establish- 
ing his  right  to  participate  in  the  benefits  of  the  assignment.  (Zang 
V.  Wyant,  145.) 

7.  CORPORATIONS— INSOLVENCY— LIABILITY  OF  STOCK- 
HOLDERS—PARTIES.— In  an  action  to  enforce  the  statutory  lia- 
bility of  the  stockholders  of  an  insolvent  banlcing  corporation  for  its 
debts,  the  fact  that  the  banlc  and  its  assignee  are  not  made  parties 
defendant  does  not  in  any  manner  affect  the  rights  or  liabilities  of 
BUcb  stockholders.    (Zang  v.  Wyant,  145.) 

8.  CORPORATIONS— INSOLVENCY— LIABILITY  OF  STOCK- 
HOLDERS—EVIDENCE TO  ESTABLISH.— In  an  action  to  en- 
force  the  statutory  liability  of  the  stockholders  of  an  Insolvent  bank- 
ing corporation  for  its  debts,  the  pass-books  issued  to  depositors 
are  no  better  evidence  than  the  entries  made  in  the  balance-book 
of  the  bank  from  deposit  slips  made  at  the  time  of  deposit,  and 
though  such  entries  are  made  by  an  ofl3cer  of  the  bank,  yet  in 
making  them  he  acts  as  agent  for  the  stockholders  and  the  entries 
are  as  binding  upon  them  as  upon  the  bank.    (Zang  v.  Wyant,  145.) 

9.  CORPORATIONS— INSOLVENCY  —  REMEDY— LIABILITY. 
OF  STOCKHOLDERS.— A  suit  in  equity  by  a  creditor  or  creditors 
for  the  benefit  of  all  the  creditors  is  the  proper  remedy  to  enforce 
the  liability  of  stockholders  in  an  insolvent  corporation  for  the  debts 
thereof.  Neither  the  assignee  nor  receiver  of  an  Insolvent  corpora- 
tion can  maintain  such  suit  unless  given  the  right  by  statute.  (Zang 
V.  Wyant,  145.) 

10.  CORPORATIONS— INSOLVENCY— LIABILITY  OP  STOCK- 
HOLDERS—WHEN MAY  BE  ENFORCED.— If  an  insolvent  cor- 
poration makes  an  assignment  for  the  benefit  of  its  creditors,  they 
are  not  required  to  await  the  collection  and  disposition  of  all  doubt- 
ful claims  and  assets  of  the  corporation  before  bringing  action  to 
enforce  the  stockholders'  statutory  liability.  The  stockholders  must 
pay  promptly  and  take  upon  themselves  the  onus  of  delay  and  risk 
as  to  such  claims.    (Zang  v.  Wyant,  145.) 

11.  CORPORATIONS— INSOLVENCY— LIABILITY  OF  STOCK- 
HOLDERS—CONSTRUCTION OF  STATUTE.— Under  a  statute 
Imposing  upon  the  stockholders  in  a  corporation  a  liability  for  its 
debts  "in  double  the  amount  of  the  par  value  of  the  stock  owned  by 
them  respectively,"  they  are  liable  in  such  double  amount  in  ad- 
dition to  their  subscription  to  the  stock,  no  matter  whether  they 
have  paid  or  are  still  indebted  therefor.  Such  liability  imposed  for 
the  benefit  of  creditors,  is  in  addition  to  any  liability  of  the  stock- 
holder to  the  corporation  for  his  subscription  for  stock.  (Zang  v. 
Wyant,  145.) 

12.  CORPORATIONS-INSOLVENCY— LIABILITY  OF  STOCK- 
HOLDERS FOR  INTEREST.— If,  from  the  nature  of  a  contract  or 
debt  of  an  insolvent  corporation,  interest  is  allowable  against  it, 
that  constitutes  a  part  of  Its  indebtedness,  for  which  the  stock- 
holders are  liable.    (Zang  v.  Wyant,  145.) 

13.  CORPORATIONS— INSOLVENCY-LIABILITY  OF  STOCK- 
HOLDERS—EVIDENCE.— The  relation  of  stockholders  to  an  in- 
solvent corporation  as  stockholders  is  sufficiently  shown  by  the  pro- 
duction in  evidence  of  the  stock-book  of  the  corporation  and  the 
testimony  of  its  assignee,  who  had  been  its  cashier,  that  such  book 
represented  the  stockholders,  was  the  only  book  kept  for  that  pur- 
pose, that  It  was  kept  in  the  ordinary  course  of  business,  and  that 
the  persons  named  therein  took  part  in  the  stockholders'  meetings 
during  the  period  of  time  that  their  names  appeared  on  the  book. 
(Zang  V.  Wyant.  145.) 
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14.  CORPOHATIONS-INSOLVENCT— LIABILITY  OP  STOCK- 
HOLDERS— BOOKS  AS  EVIDENCE.— In  an  action  to  enforce  the 
stockholders'  statutory  liability  tor  the  debts  of  an  insolvent  coiv 
poration,  the  books  of  the  corporation,  kept  by  Its  employfis  In  con- 
ducting its  business,  are  admissible  in  evidence.  (Zang  y.  Wyant^ 
145.) 

15.  CORPORATIONS— INSOLVENCY— LOAN  TO.^A  loan  made 
In  good  faith  by  a  director  and  a  third  person  to  an  insolvent  cor- 
poration may  be  validly  secured  by  a  mortgrage  on  the  corporate 
property.    (Millsaps  v.  Chapman,  647.) 

16.  CORPORATIONS— LIABILITY  OP  DIRECTORS.— If  a  di- 
rector in  a  corporation  resigns,  buys  the  corjKjrate  property  shortly 
thereafter,  and  Is  then  re-elected  a  director,  he  is  liable  as  though: 
he  were  a  director  when  the  property  was  purchased.  (Millsaps  t. 
Chapman,  547.) 

17.  CORPORATIONS— LIABILITY  OP  DIRECTORS— RESIO- 
NATION— RE-ELECTION.— If  a  director  In  a  corporation  is  re- 
elected, serves  his  term,  attends  meeting,  receiving  pay  therefor, 
then  resigns,  but  accepts  re-election  three  months  thereafter,  and 
permits  himself  to  be  advertised  as  a  director  during  the  entire 
time,  h6  must  be  held  liable  as  a  director  during  the  entire  period, 
within  the  rule  preventing  a  director  in  an  insolvent  corporation 
from  purchasing  Its  property  and  paying  therefor  in  the  stock  of 
the  corporation.  (Millsaps  v.  Chapman,  547.) 

18.  CORPORATIONS— INSOLVENCY— PURCHASE  BY  DIREC- 
TOR.— At  the  option  of  an  Insolvent  corporation,  or  of  its  creditors, 
a  sale  of  the  corporate  property  to  a  director  may  be  set  aside,  and 
he  may  be  treated  as  a  trustee  for  the  corporation.  (Millsaps  T. 
Chapman,  547.) 

19.  CORPORATIONS— INSOLVENCY— PURCHASE  BY  DIRBO- 
TOR. — If  a  contract  of  purcnase  of  corporate  property  Is  made  be- 
tween an  Insolvent  corporation  and  its  director,  such  contract  may 
be  wholly  annulled,  if  actual  fraud  entered  into  it,  and  the  director 
may  be  denied  any  reimbursement,  and,  if  not  corrupted  by  fraud, 
the  court  may  vacate  or  uphold  the  purchase,  and  lu  either  event 
may  require  the  director  to  account  for  profits,  or  the  difference 
between  the  price  actually  paid  and  the  real  value  at  the  time  of 
the  purchase.  The  remedy  must  be  molded  to  fit  the  circumstances 
of  each  case.    (Millsaps  v.  Chapman,  547.) 

20.  CORPORATIONS— FOREIGN  —  CREDITORS— DOMESTIC 
AND  FOREIGN— STATUTES— CONSTRUCTION  OF.— The  stat- 
ute of  South  Carolina  does  not  give  to  the  creditors  of  an  insolvent 
foreign  corporation  who  reside  in  that  state  the  right  to  appropriate 
to  their  claims  corporate  assets  in  that  state,  to  the  exclusion  of 
citizens  of  other  states,  who  are  also  creditors.  (Wilson  v.  Keel9» 
816.) 

See   Damages,  8;  Pleading,  1;  Pledge,  6;  Statutes,  5-7;  Water   and 
Watercourses,  3. 

COTENANCY. 

1.  COTENANCY- LIEN  FOR  IMPROVEMENTS.— If  a  cotenant 
expends  money  in  making  improvements  on  the  common  estate, 
at  the  request  of  his  cotenants  and  for  their  benefit,  he  Is  entitled 
to  a  lien  therefor  upon  the  shares  of  such  cotenants.  (Williams  r. 
Harlan,  394.) 

2.  COTENANCY— LIEN  OF  THIRD  PERSON  FOR  IMPROVK- 
MENTS.— If  a  third  person  lends  money  to  a  cotenant,  to  be  ex- 
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pended  In  making  permanent  Improvements  on  the  common  estate 
at  the  request  of  the  other  cotenants,  and  such  improvements  are 
made,  the  lender  is  subrogated  to  the  rights  of  the  borrowing  coten- 
ant  and  is  entitled  to  a  lien  on  the  property  for  the  amount  so 
expended.    (Williams  v.  Harlan,  394.) 

3.  COTENANCY— ENFORCING  LIEN  FOR  IMPROVEMENTS 
— PARTIES. — In  an  action  to  subject  land  held  in  cotenancy  to  a 
lien  for  improvements  made  thereon  with  money  loaned  by  a  third 
person,  a  cotenant,  who  has  parted  with  all  his  Interest  to  a  trustee 
for  creditors  is  not  a  necessary  party.    (Williams  v.  Harlan,  304.) 

4.  COTENANCY  —  LIEN  FOR  IMPROVEMENTS  —  INJUNC- 
TION.—An  action  for  an  injunction  may  be  maintained  to  restrain  a 
contemplated  partition  of  land  held  in  cotenancy,  whereby  the  lien 
of  a  third  person  for  money  loaned  by  him  for  improvements  made 
on  the  common  property  by  the  cotenants  may  be  destroyed.  (Wil- 
liams V.  Harlan,  394.) 

5.  COTENANCY— PURCHASE  OF  OUTSTANDING  TITLE- 
CONTRIBUTION. — The  purchase  by  a  cotenant  of  an  outstanding 
title  to  or  encumbrance  on  the  joint  estate  inures  to  the  common 
benefit  and  entitles  the  purchaser  to  contribution.  (Carson  v. 
Broady,  691.) 

6.  COTENANCY— LEASE— PRESUMPTION.— If  a  cotenant 
leases  the  whole  property,  and  remains  in  possession  after  the  ter- 
mination of  his  term,  discharging  the  obligations  imposed  upon  him 
by  the  lease,  he  is  presumed  to  hold  under  the  lease,  or  an  implied 
renewal  thereof,  and  subject  to  its  provisions.  (Carson  v.  Broady, 
€91.) 

7.  COTENANCY  —  IMPROVEMENTS  —  PARTITION.— If  one 
tenant  In  common  has  had  exclusive  possession  of  the  common 
property,  and  has  made  valuable  improvements  thereon  without  thei 
consent  of  his  cotenant,  there  should,  in  partition,  be  set  apart  to 
him  that  portion  on  which  the  improvements  are  made,  if  this  can 
be  done  without  prejudice  to  the  cotenant,  but  if  the  property  is 
not  susceptible  to  physical  division  it  should  be  sold  and  the  pro- 
ceeds divided  equally  among  the  cotenants,  after  deducting  there- 
from, for  the  benefit  of  the  tenant  in  possession,  such  sum  as  the 
salable  value  has  been  enhanced  by  such  Improvements.  (Carson  y. 
Broady,  691.) 

8.  COTENANCY— PURCHASE  OF  OUTSTANDING  TITLE- 
CONTRIBUTION. — The  purchase  of  an  outstanding  title  or  encum- 
brance to  property  by  a  party  before  he  becomes  a  cotenant  therein 
does  not  entitle  him  to  contribution,  when  the  purchase  is  not  made 
actually  or  constructively  for  the  benefit  of  any  future  cotenant, 
(Carson  v.  Broady,  691.) 

COUNTIES.  • 
See  Judgment,  18,  14. 

COURTS. 

COURTS— POWER  OF,  AFTER  CAUSE  IS  REMANDED, 
WITH  DIRECTIONS— JUDGMENT.— If  an  appellate  court  remands 
a  cause,  with  directions  "to  enter  judgment  for  the  plaintiff"  in  a 
certain  amount,  the  lower  court  has  no  judicial  discretion  In  the 
premises.  It  has  no  power  to  enter  any  other  judgment,  or  to  con- 
sider or  determine  other  matters  not  included  In  the  duty  of  enter- 
ing the  judgment  as  directed.    (Tourville  v.  Wabash  B.  B.  Co.,  650.) 

See  Judges. 
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CRIMINAL  LAW. 

1.  CRIMINAL  LAW— ACTS  OP  ACCOMPLICES— ADMISSI- 
BILITY.— The  acts  and  conduct  of  one  accomplice,  during  the  pend- 
ency of  the  criminal  act,  not  alone  In  Its  actual  perpetration,  but 
also  in  its  subsequent  concealment,  are  admissible  In  evidence 
against  another  accomplice.    (Carter  v.  State,  262.) 

2.  CRIMINAL  LAW— INDICTMENT— SUFFICIENCY.— An  en- 
tire omission  from  an  Indictment  of  the  following  words  embodied 
In  the  form  prescribed  by  statute  for  such  Instruments,  namely, 
"contrary  to  the  laws  of  said  state,  the  good  order,  peace  and  dig- 
nity thereof,"  is  a  material  defect,  which  may  be  taken  advantage 
of  by  special  demurrer  before  trial.  Such  statutory  words  are 
mandatory  and  not  merely  declaratory.     (Hardin  v.  State,  269.) 

3.  CRIMINAL  LAW— FLIGHT— PRESUMPTION  OF  GUILT. 
Flight  or  attempted  flight  of  the  accused  before  his  arrest  Is  at 
most  only  a  circumstance  to  be  considered  by  the  jury  with  the 
reasons  that  prompted  it,  tending  to  show  guilt,  or  by  which  an 
Inference  of  guilt  may  be  raised,  and  It  has  no  probative  force  un- 
less it  appears  that  the  accused  fled  to  avoid  arrest.  Flight  of  the 
accused  by  Itself  does  not  authorize  the  jury  to  presume  guilt 
(Smith  V.  State,  286.) 

4.  CRBnNAL  LAW— PROFANITY,  WHAT  CONSTITUTES.— 
To  constitute  profanity,  it  is  not  necessary  that  the  name  of  the 
Deity  should  be  used.    (State  v.  Wiley,  531.) 

See  Arrest;  Arson;  Homicide;  Trial,  7. 

DAMAGES. 

1.  DAMAGES-AMOUNT  OF  RECOVERY-STIPULATION.— 
In  an  action  to  recover  dama.ces,  recovery  to  a  date  subsequent  to 
the  time  of  bringing  the  action  may  be  permitted  If  the  parties 
have  stipulated  to  that  effect  in  case  any  damages  are  awarded. 
(Hottell  V.  Farmers'  Protective  Assn.,  109.) 

2.  DAMAGES— MEASURE  OF.— In  an  action  to  recover  for 
wrongfully  preventing  the  use  of  water  power  for  an  elevator,  the 
cost  of  substituting  steam  power  is  the  proper  measure  of  damages. 
(Hottell  v.  Farmers'  Protective  Assn.,  109.) 

3.  DAMAGES— EVIDENCE.— All  the  attending  acta  and  cir- 
cumstances, which  accompany  and  give  character  to  an  assault, 
may  be  given  in  evidence  to  enhance  the  damages.  (Maisenbacker 
v.  Society  Concordia,  213.) 

4.  DA^IAGES-MENTAL  SUFFERING.— Mental  as  well  as 
physical  suffering,  when  properly  alleged,  may  be  proved  as  an  ele- 
ment of  actual  damage,  and  as  naturally  and  directly  resulting  from 
an  assault.    (Maisenbacker  v.  Society  Concordia,  213.) 

5.  DAMAGES.— PUNITIVE  damages,  which  are  awarded  with 
the  view  of  punishing  the  defendant  for  his  wrongful  act,  may  be 
recovered  In  Connecticut.    (Maisenbacker  v.  Society  Concordia,  213.) 

6.  DAMAGES— PUNITIVE— WHEN  ALLOWED.— The  cases  In 
which  punitive  damages  may  be  awarded  are  only  those  actions  of 
tort,  founded  on  the  malicious  or  wanton  misconduct  of  the  defend- 
ant, or  upon  such  culpable  neglect  of  the  defendant,  as  Is  tanta- 
mount to  malicious  or  wanton  misconduct.  (Maisenbacker  v.  So- 
ciety Concordia,  213.) 

7.  DAMAGES— PUNITIVE— AGENCY.-No  recovery  of  ex- 
emplary damages  can  be  made  against  a  principal  for  the  tort  of 
an  agent  or  ser\'ant,  unless  the  defendant  expressly  authorized  the 
act  as  it  was  performed,  or  approved  It,  or  was  grossly  negligent  in 
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hiring  the  agent  or  servant.    (Maisenbacker  v.  Society  Concordia, 
213.) 

8.  DAMAGES— PUNITIVE.— PRIVATE  CORPORATIONS,  as 
well  as  individuals,  may  for  their  own  acts  become  liable  in  puni< 
tlve  damages.    (Maisenbaclier  v.  Society  Concordia,  213.) 

9.  DAMAGES.— EXPENSES  OF  LITIGATION  are  not  an  ele- 
ment of  the  damages,  termed  in  law  actual  or  compensatory,  and 
can  only  be  considered  in  those  cases  in  which  exemplary  damages 
may  be  awarded.    (Maisenbacker  v.  Society  Concordia,  213.) 

10.  DAMAGES— THE  AMOUNT  OF  PUNITIVE  DAMAGES 
which  can  be  awarded,  in  a  proper  case,  Is  limited  to  the  expenses 
of  litigation  in  excess  of  taxable  costs.  (Maisenbacker  v.  Society 
Concordia,  213.) 

11.  DAMAGES— MASTER  AND  SERVANT.— A  master  Is  liable 
for  compensatory  damages  for  injuries  caused  by  the  negligence' 
of  the  servant  within  the  scope  of  his  employment  (Maisenbacker 
V.  Society  Concordia,  213.) 

12.  DAMAGES— MASTER  AND  SERVANT— AGENCY.— A  prin- 
cipal cannot  be  held  liable  for  exemplary  or  punitive  damages, 
merely  by  reason  of  wanton,  oppressive,  or  malicious  intent  on  the 
part  of  the  agent.    (Maisenbacker  v.  Society  Concordia,  213.) 

13.  DAMAGES.-PHYSICAL  AND  MENTAL  SUFFERING  may 
be  considered  in  awarding  damages  in  an  action  for  personal 
Injuries.    (Pittsburgh  etc.  Ry.  Co.  v.  Montgomery,  301.) 

14.  DAMAGES— MEASURE  OF— COMPENSATION  FOR  PER- 
SONAL  INJURIES. — In  an  action  for  personal  injuries,  the  jury 
should  give  the  plaintiff  such  a  sum  as  will  compensate  him  for 
the  injuries  received,  taking  into  consideration  all  the  facts  proved 
In  the  case.    (Pittsburgh  etc.  Ry.  Co.  v.  Montgomery,  301.) 

15.  DAMAGES— EXERCISE  OF  LEGAL  RIGHT.— If  a  person, 
in  the  exercise  of  a  legal  right,  more  especially  one  conferred  by  ex- 
press statute,  does  an  injury  to  another's  property,  he  is  not  liable 
for  damages,  unless  caused  by  his  want  of  the  care  and  skill  ordi- 
narily exercised  in  similar  cases.  This  rule  is  applicable  where  the 
right  of  passage  in  a  navigable  stream  is  involved.  (Coyne  v.  Mis- 
sissippi etc.  Boom  Co.,  508.) 

16.  DAMAGES— LOSS  OF  CREDIT.— For  the  loss  of  financial 
credit  and  standing  through  the  wrongful  act  of  another,  a  person 
may  recover  whatever  pecuniary  damages  he  can  prove  he  has  sus- 
tained thereby.     (Kyd  v.  Cook,  661.) 

17.  DAMAGES— INSTRUCTIONS.— The  trial  court  Is  bound  to 
instruct  the  jury,  wheftier  requested  or  not,  upon  the  material  issues 
of  the  case,  but  it  is  not  bound  to  formulate  or  prescribe  a  method 
of  computation  which  the  jury  should  pursue  in  estimating  damagesi 
(Kyd  V.  Cook,  661.) 

See  Attachment,  7-11;  Negligence,  17,  18;  Services,  4.  • 

DEBT. 
See  Municipal  Corporations.  12-22. 

DEEDS. 

1.  DEEDS-REGISTRATION— NOTICE.-Reglstry  of  a  deed  is 
notice  only  to  those  who  claim  under  or  through  the  grantor. 
(White  V.  McGregor,  875.) 

2.  DEEDS— REGISTRATION— NOTICE.— The  registration  of  a 
sheriff's  deed  to  the  property  of  a  certain  person  is  not  notice  to 
a  subsequent  purchaser  from  one  claiming  title  under  a  convey- 
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ance  made  by  such  person  prior  to  the  sheriff's  sale  and  deed. 
(White  V.  McGregor,  875.) 

8.  DEEDS— REGISTRATION  —  NOTICE  OF  FRAUD— PRB- 
SUMl'TION. — A  purchaser  who  buys  land  after  registration  of  a 
sheriff's  deed  thereof,  from  one  claiming  under  a  conveyance  made 
by  the  debtor  prior  to  such  sherifiTs  sale  of  his  land.  Is  not,  In  the 
absence  of  actual  knowledge  of  the  sheriff's  sale  and  deed,  put  on 
Inquiry,  nor  presumed  to  know  that  the  sheriff's  sale  was  made  un- 
der a  claim  tliat  such  prior  conveyance  by  the  debtor  waa  in  fraud 
of  his  creditors.    (White  v.  McGregor,  875.) 

4.  DEEDS— REGISTRATION— SUBSEQUENT  PURCHASERS. 
Under  a  statute  declaring  a  deed  not  duly  recorded  void  as  against 
subsequent  purchasers  for  value  without  notice,  such  purchasers 
are  those  only  the  origin  of  whose  title  Is  subsequent  to  the  title 
of  the  grantee  In  the  recorded  deed.    (White  v.  McGregor,  875.) 

See  Bstate,  2;  Evidence,  10;  Husband  and  Wife,  8;  Jodfment,  9; 

Taxation,  8. 

DEFINITIONS. 

**Adequate  Provocation,"    (State  v.  Grugln,  553.) 

"Burden  of  Proof."    (Baxter  v.  Camp,  169.) 

"Proximate  Cause."    (Maryland  Steel  Co.  v.  Mamey,  441.) 

DEPOSITIONS. 

1.  DEPOSITIONS.— OB.TECTIONS  TO  DEPOSITIONS  must  be 
made  and  disposed  of  before  trial.  (Bent  Otero  Improvement  Co. 
V.  Whitehead.  140.) 

2.  DEPOSITIONS  —  REFUSAL  TO  TESTIFY —CONTEMPT— 
HABEAS  CORPUS.— A  witness  Is  entitled  to  be  discharged  on 
habeas  corpus  when  he  has  been  committed  for  contempt  by  a 
notary  public  or  other  officer  for  refusing  to  testify  to  facts  for  the 
purposes  of  a  deposition  that  are  incompetent  and  Inadmissible  In 
evidence,  and  detrimental  to  his  business.    (Ex  parte  Jennings,  720.) 

DEVISE. 
See  Trusts,  16. 

DISTRESS. 
See  Process. 

DOGS. 

DOGS— PROPERTY  IN— ACTION  FOR  INJURY  OR  LOSS. 
An  owner  of  dogs  has  such  a  property  in  them  as  will  support  a 
civil  action  for  their  Injury  or  loss,  as  where  they  are  run  o\-fer  by 
the  cars  on  a  railroad  track,  and  are  Injured  or  killed.  (Salley  r. 
Manchester  etc.  R.  R.  Co.,  810.) 

DURESS. 
1.  DURESS  BY  THREATS— WHAT  CONSTITUTES— To  con- 
stitute duress  by  threats  they  must  be  such  as  would  naturally  ex- 
cite such  a  fear,  grounded  upon  reasonable  belief,  that  the  person 
who  threatens  has  present  means  of  carrying  his  threats  Into  exe- 
cution, as  would  overcome  the  will  of  a  person  of  ordinary  cour- 
age. The  mere  fact  that  a  person  has  entered  into  a  contract  un- 
der the  Influence  of  a  threat  does  not  necessarily  constitute  duress. 
(Barrett  t.  Mahnken,  953.) 
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2.  DURESS-WHAT  CONSTITUTES.— Duress  by  threats  exist! 
only  when  such  threats  excite  a  fear  of  some  grievous  wrong,  as  of 
death,  or  great  irremediable  injury,  or  unlawful  Imprisonment, 
about  to  be  then  and  there,  or  at  least  very  shortly.  Inflicted.  (Bar* 
rett  V.  Mahnljen,  953.) 

See  Contracts,  20;  Negotiable  Instruments,  8. 

EJECTMENT. 

EJECTMENT— MISNOMER  OF  PARTY— JUDGMENT  AS 
EVIDENCE. — If,  In  an  action  of  ejectment,  the  plaintiff  shows  the 
record  title  to  the  property  to  be  in  one  "John  O'Shea,"  a  judgment 
in  plaintifC's  favor  against  "John  O.  Shea,"  based  on  service  by 
publication  and  determining  adverse  claims  in  the  land,  is  not  ad- 
missible in  evidence  to  show  a  link  in  plaintifC's  chain  of  title,  as  it 
cannot  be  presumed  that  "O'Shea"  and  "Shea,"  are  one  and  the 
same  names.    (Clary  v.  O'Shea,  465.) 

EMINENT  DOMAIN. 
Bee  Railroads,  11,  12. 

EQUITY. 
See  Associations,  5,  6;  Trusts,  12;  Wills,  2. 

ESTATES. 

1.  LIFE  TENANT  AND  REMAINDERMAN— LIABILITIES 
OF.— It  is  the  nature,  object  and  result,  rather  than  the  amount  of  an 
expenditure,  which  usually  determines  whether  it  Is  chargeable  to 
a  life  tenant  or  to  the  remainderman.    (Wordin's  Appeal,  219.) 

2.  ESTATES— CONTINGENT  REMAINDERS— BARRING  OF, 
BY  LIFE  TENANT— DEED  OF  FEOFFMENT  WITH  LIVERY 
OF  SEISIN— CONSTITUTIONAL  LAW.— A  STATUTE  which  pro- 
Tides  that  contingent  remainders  shall  not  be  barred  by  deed  of 
feoffment  with  livery  of  seisin  is  not  unconstitutional,  on  the  ground 
that  it  impairs  the  obligation  of  a  contract,  or  on  the  ground  that 
It  Is  forbidden,  retroactive  legislation.  (People's  Loan  etc.  Bank  v. 
Garlington,  800.) 

3.  ESTATES— CONTINGENT  REMAINDERS— BARRING  OF, 
BY  LIFE  TENANT— WHAT  STATUTE  IS  NOT  RETROACTIVE. 
A  statute  which  provides  that  "no  estate  in  remainder,  whether 
vested  or  contingent,  shall  be  defeated  by  any  deed  of  feoffment, 
with  livery  of  seisin,"  applies  to  every  contingent  remainder, 
whether  created  before  or  after  the  passing  of  the  act.  It  plainly 
forbids  such  future  action  by  a  life  tenant,  and,  when  applied  to  a 
right  or  privilege  existing  before,  but  not  exercised  until  after,  its 
enactment,  is  not  retroactive  in  its  effect.  (People's  Loan  etc.  Bank 
V.  Garlington,  800.) 

4.  CONSTITUTIONAL  LAW— VESTED  RIGHTS  IN  STATU- 
TORY PRIVILEGES. — Even  where  a  life  tenant  has  the  statutory 
right  or  privilege  to  bar  contingent  remainders  by  a  deed  of  feoff- 
ment with  livery  of  seisin,  he  may  be  deprived  of  it,  by  subsequent 
legislation,  wliere  he  has  never  attempted  to  exercise  it,  without 
violating  vested  rights,  for  no  citizen  has  a  vested  right  in  statutory 
privileges  or  exemptions.  (People's  Loan  etc.  Bank  v.  Garlington, 
800.) 

5.  CONSTITUTIONAL  LAW— VESTED  RIGHT  TO  DO  A 
WRONG. — The  doctrine  that  a  life  tenant  may,  by  a  deed  of  feoff- 
ment, with  livery  of  seisin,  bar  contingent  remainders,  had  Its  origin 
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under  the  feudal  system,  and  is  generally  regarded  as  a  means  of 
doing  a  wrong  to  the  contingent  remainderman,  and  always  defeats 
the  intention  of  the  testator  where  such  remainders  are  created  by 
will.  Hence,  it  cannot  be  said  that  a  life  tenant  though  authorized 
by  statute  to  bar  contingent  remainders  in  this  way,  has  any  vested 
right  to  do  a  wrong  to  the  contingent  remainderman  by  defeating 
the  expressly  declared  intention  of  a  testator.  (People's  Loan  etc 
Banli  V.  Garlington,  800.) 

6.  ESTATES— CONTINGENT  REMAINDER— BAR  OF,  BY 
DEED  OF  FEOFFMENT  WITH  LIVERY  OF  SEISIN.— At  com- 
mon law,  a  tenant  for  life  could  not  bar  contingent  remainders  by 
a  deed  of  feoffment,  with  livery  of  seisin,  unless  he  held  the  legal 
title.    (People's  Loan  etc.  Bank  v.  Garlington,  800.) 

7.  ESTATES— CONTINGENT  REMAINDERS— WHEN  NOT 
BARRED  BY  LIFE  TENANT.— Contingent  remainders,  created  by 
a  will,  are  not  barred  or  destroyed  by  a  life  tenant's  deed  of  feoff- 
ment, with  livery  of  seisin,  where  the  legal  title  is  in  the  executors, 
and  not  in  the  life  tenant,  or  where  the  latter's  power  to  so  bar  con- 
tingent remainders  has  been  fallen  away  by  statute.  (People's  Loan 
etc.  Bank  y.  Garlington,  800.) 

ESTATES  OF  DECEDBNTS.  * 

See  Homestead,  3;  Judgment.  2-1^ 

ESTOPPEL. 

See  Corporations,  5;  Landlord  and  Tenant,  1;  Municipal  Oorpota* 
tions,  7,  8;  Partition;  Receivers,  10;  Statutes,  17. 

EVIDENCE. 

1.  EVIDENCE— EXPERT  TESTIMONY.— After  a  witness  has 
testified  what  is  the  right  and  what  the  wrong  way  to  run  a  stope 
In  a  mine,  and  how  the  particular  stope  in  question  was  run,  and 
has  accurately  described  the  place  in  which  plaintiff  was  working 
at  the  time  of  an  accident,  it  is  error  to  permit  such  witness  to 
answer  a  hypothetical  question  based  upon  such  testimony,  whether 
he  considers  such  stope,  thus  made,  an  ordinarily  safe  place  for  a 
man  to  work  in.  The  jury  are  just  as  well  qualified  to  determine 
such  question  as  the  witness,  and,  in  such  case,  opinion  evidence  iM 
not  admissible.    (Smuggler  Union  Min.  Co.  v.  Broderick,  106.) 

2.  EVIDENCE— EXPERT  TESTIMONY.— If  the  question  tmder 
consideration  is  one  concerning  which  jurors  of  ordinary  capacity, 
experience,  and  accomplishments,  such  as  are  possessed  by  the  aver- 
age man.  are  competent  to  decide,  the  opinion  of  an  expert  Is  not 
admissible.    (Smuggler  Union  Min.  Co.  v.  Broderick,  106.) 

3.  EVIDENCE— ACCOUNT  BOOKS.— In  order  to  rend^  account 
books  admissible  In  evidence  to  show  admissions  against  the  party 
making  them,  It  is  only  necessary  that  they  be  shown  to  be  his 
books,  kept  in  the  regular  course  of  business,  and  that  entries 
therein  were  made  by  himself  or  an  agent,  authorized  to  make  them. 
(Zang  V.  Wyant,  145.) 

4.  EVIDENCE— EXPENSES  OF  FUNERAL  AND  LAST  ILL- 
NESS.— In  an  action  by  a  son  upon  a  contract  made  by  the  defend- 
ant with  his  deceased  wife  to  pay  her  son  a  certain  sum  of  money 
upon  her  death,  testimony  as  to  what  the  defendant  had  expended 
for  the  charges  of  his  wife's  last  sickness  and  of  her  funeral,  and 
of  his  narrow  means,  is  properly  excluded  as  not  being  within  tlia 
issue.    (Baxter  v.  Camp,  169.) 
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5.  EVIDENCE-ORAL  DECLARATIONS  OF  DECEASED.— A 
statute,  permitting  relevant  declarations  of  a  deceased  to  be  given  in 
evidence,  applies  only  in  favor  of  those  who  sue  or  defend  in  the 
interest  of  the  estate,  either  as  personal  representatives,  heirs,  and 
distributees,  or  purchasers  by  will;  it  does  not  embrace  purchasers 
by  contract.    (Baxter  v.  Camp,  169.) 

6.  EVIDENCE  —  SELF-INCRIMINATING  —  ADMISSIBILITY. 
Evidence  that  an  accused  person,  not  under  arrest,  was  compelled, 
against  his  consent,  to  put  his  hand  in  his  pocket  and  surrender  a 
pistol.  Is  not  admissible  on  his  trial  for  the  offense  of  carrying  a 
concealed  weapon,  when  the  constitution  of  the  state  provides  "that 
no  person  shall  be  compelled  to  give  testimony  tending  in  any  man- 
ner to  criminate  himself."    (Evans  v.  State,  276.) 

7.  EVIDENCE—  SELF-INCRIMINATING  —  ADMISSIBILITY. 
Evidence  of  guilt  found  upon  a  person  under  legal  arrest  may  be 
used  in  evidence  against  him,  but  if  a  person  not  in  legal  custody  ia 
compelled  to  furnish  incriminating  evidence  against  himself,  such 
evidence  is  not  admissible  under  a  constitutional  provision  that  "no 
person  shall  be  compelled  to  give  testimony  tending  in  any  manner 
to  criminate  himself."    (Evans  v.  State,  276.) 

8.  EVIDENCE— SECONDARY  PROOF  OF  WRITING— WANT 
OF  NOTICE  TO  PRODUCE.— If  one  asserts  for  the  first  time  at  the 
trial  that  a  certain  written  instrument  exists,  and  is  in  the  posses- 
sion of  the  opposite  party,  the  former  is  not  allowed  to  prove  its 
contents  by  secondary  evidence  without  having  given  any  notice 
to  produce  it,  although  the  opposite  party  denies  that  such  writing 
ever  existed.    (Clary  v.  O'Shea,  465.) 

9.  EVIDENCE— ADMISSIONS— OPENING  STATEMENTS.- A 
defendant  is  bound  by  his  counsel's  admission,  In  his  opening  state- 
ment, that  the  plaintiff  is  the  owner  of  the  note  on  which  suit  is 
brought.    (Pratt  v.  Conway,  602.) 

10.  EVIDENCE.— A  CERTIFIED  COPY  OF  A  DEED  IS  ADMIS- 
SIBLE in  evidence  upon  proof  of  the  loss  of  the  original.  (Pratt 
V.  Conway,  602.) 

IL  EVIDENCE.— DECLARATIONS  OF  A  VENDOR,  made  after 
conveyance,  and  while  In  the  actual  possession  of  the  property,  con- 
cerning the  objects,  intents,  and  purposes  of  the  conveyance,  are 
admissible  In  evidence  as  part  of  the  res  gestae  when  the  conveyance 
is  assailed  as  fraudulent.  If  he  is  not  in  possession,  such  declara- 
tions are  admissible  In  such  case  as  tending  to  establish  the  intent 
with  which  he  made  the  conveyance,  but  not  to  disparage  the  ven- 
dee's title.    (Kyd  v.  Cook,  661.) 

12.  EVIDENCE— DECLARATIONS  AGAINST  TITLE.— Declara- 
tions by  a  vendor's  vendor  in  disparagement  of  the  vendee's  title, 
made  while  the  original  vendor  was  out  of  the  possession  of  the 
property,  and  not  in  the  presence  of  the  vendee,  are  hearsay  and 
not  admissible  in  evidence.    (Kyd  v.  Cook,  661.) 

See  Appeal,  5,  7,  9,  11;  Attachment,  11;  Contracts,  8;  Corporations, 
6,  8,  13,  14;  Criminal  Law,  1;  Damages,  3;  Ejectment;  Forgery, 
5;  Judgment,  12;  Negligence,  3;  Negotiable  Instruments,  1,  2,  5; 
Pledge,  2;  Shipping,  2,  3;  Trusts,  1;  Wills,  1, 

EXECUTION. 

1.  EXECUTION— JUDGMENT  AGAINST  WIFE-WHAT  MAY 
NOT  BE  SOLD.— Neither  the  separate  property  of  a  husband  nor 
community  property  can  be  sold  upon  an  execution  on  a  judgment, 
obtained  individually  against  his  wife.     (Svetiuich  v.  Sheean,  50.) 
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2.  execution— supplementary  proceedings-con- 
STITUTIONALITY OF  STATUTES  AUTHORIZING.— Statutes 
which  provide  for  proceedings  supplementary  to  execution  against 
persons  having  property  of  the  judgment  debtor  are  not  uucunsti- 
tntlonal  on  the  ground  that  no  provision  is  made  for  notice  to  the 
Judgment  debtor  and  no  opportunity  given  him  to  be  beard.  (Coffee 
V.  Haynes,  99.) 

3.  EXECUTION— SUPPLEMENTARY  PROCEEDINGS-GAR- 
NISHMENT OF  PROPERTY  NOT  IN  CUSTODY  OF  LAW.— 
Money  obtained  by  a  chief  of  police  of  a  person  arrested  for  mur- 
der, not  at  the  tJme  of  his  arrest,  or  from  his  person,  but  after  the 
arrest,  from  the  cabin  of  the  prisoner,  who  told  the  chief  where 
to  find  the  money.  Is  not  property  In  cnstodla  legls,  although  in  the 
custody  of  an  officer  of  the  law,  where  It  had  no  connection  what- 
ever with  the  cause  of  the  arrest,  and  was  not  necessary  for  any 
purpose  as  evidence.  The  chief,  In  such  a  case.  Is  neither  more  nor 
less  than  the  bailee  of  the  prisoner,  and  such  money  may,  there- 
fore, be  reached  by  garnishment.    (Coffee  v.  Haynes,  99.) 

4.  EXECUTION-SUPPLEMENTARY  PROCEEDINGS— CIVIL 
DEATH— SUB.TECTION  OF  CONVICT'S  PROPERTY  TO  PAY- 
MENT OF  DEBTS.— Civil  death  is  not  Identical  with  physical  death, 
and  a  life  sentence  of  a  convict  does  not,  under  the  statutes  of  Cali- 
fornia, Interfere  with  the  disposition  of  his  property,  or  the  taking 
of  It  to  pay  his  debts.  Hence,  a  court  has  jurisdiction  to  enforce 
an  execution  against  the  property  of  a  defendant  In  an  action,  who 
has  been  sentenced  to  the  state  prison  for  life,  on  a  charge  of  mur- 
der, though  the  judgment,  In  the  civil  action,  was  not  entered 
against  him  until  after  his  civil  death.    (Coffee  v.  Haynes,  99.) 

5.  EXECUTION  —  SUPPLEMENTARY  PROCEEDINGS— IN- 
SUFFICIENCY OF  AFFIDAVIT  FOR  EXAMINATION  OF  GAR- 
NISHEE—WAIVER  OF.— A  garnishee,  who  appears  and  answers, 
and  proceeds  to  a  hearing,  upon  a  citation  Issued  on  an  affidavit 
for  an  order  for  the  examination  of  himself,  as  garnishee,  thereby 
waives  any  objection  to  the  Insufficiency  of  the  affidavit.  (Coffee  y. 
Haynes,  99.) 

6.  EXECUTION— SUPPLEMENTARY  PROCEEDINGS-AFFI- 
DAVIT FOR  EXAMINATION  OF  GARNISHEE— SUFFICIENCY 
OF.— An  affidavit  for  an  order  for  the  examination  of  a  garnishee, 
containing  a  statement,  substantially  In  the  language  of  the  stat- 
ute, that  he  "has  property  of  said  Judgment  debtor,"  Is  sufficient  to 
show  that  the  garnishee  has  such  property.  Such  statement  is  not 
a  mere  conclusion  of  law.    (Coffee  v.  Haynes,  99.) 

7.  EXECUTION— INTEREST  TOO  REMOTE.— Where  a  testa- 
tor left  property  to  his  wife  for  life,  and  after  her  death  to  be  di- 
vided equally  between  two  sons,  and  if  either  son  should  die  before 
the  decease  of  his  wife,  leaving  lawful  Issue,  such  Issue  should  In- 
herit in  the  place  of  the  parent  so  deceased,  the  interest  In  re- 
mainder which  such  sons  acquired  Is  too  remote  and  uncertain  to  be 
subject  to  attachment.    (Smith  v.  Gilbert,  163.) 

8.  EXECUTION— INTEREST  SUBJECT  TO.— Under  a  statute 
providing  that  execution  may  run  against  "goods  or  lands"  of  the 
defendant,  an  Interest  which  may  be  strictly  neither  goods  nor  land, 
but  which  Is  nevertheless  clearly  property,  capable  of  being  fairly 
sold  and  appraised,  and  which  is  subject  to  the  debtor's  control,  la 
attachable  property.    (Smith  v.  Gilbert,  163.) 

9.  EXECUTION— ATTACHMENT  OF  UNCERTAIN  INTER- 
EST.— An  uncertain  Interest  In  property,  Incapable  of  Just  appraisal, 
and  possibly  of  no  value,  is  not  subject  to  attachment  (Smith  r. 
Gilbert,  1630 
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10.  EXECUTION.— In  Connecticut  no  estate  In  land  can  be  taken 
on  execution,  unless  at  its  "true  value;"  hence  an  interest,  the  true 
value  of  which  cannot  be  ascertained,  cannot  be  talien  on  execution. 
(Smith  V.  Gilbert,  163.) 

11.  EXECUTION— UNCERTAIN  INTEREST.— The  process  of 
foreign  attachment  is  not  adapted  to  secure  an  interest  in  prop- 
erty, to  the  possession  and  enjoyment  of  which  the  defendant  may 
never  succeed.    (Smith  v.  Gilbert,  163.) 

12.  EXECUTIONS— EXCESSIVE  LEVY— REMEDY.— An  affida- 
vit of  illegality  is  not  a  remedy  for  an  excessive  levy.  (Pinkston  v. 
Harrell,  242.) 

18.  EXECUTION  SALE— SECRET  EQUITIES.— A  JUDGMENT 
CREDITOR,  who  buys  land  in  good  faith,  at  an  execution  sale  on 
his  own  judgment,  takes  the  title  thereto  clear  of  any  prior  secret 
equities  of  which  he  had  no  notice.    (Pugh  v.  Highley,  327.) 

14.  EXECUTIONS— PROPERTY  SUBJECT  TO.— A  crop  of 
peaches  or  other  fruit  requiring  periodical  expense,  industry,  and 
attention,  in  its  yield,  is  fructus  industriales  and  subject  to  execu- 
tion as  personal  property.    (State  v.  Fowler,  452.) 

15.  EXECUTIONS— LEVY  UPON  GROWING  CROP.— In  levy- 
ing an  execution  upon  a  growing  crop,  a  manual  taking  of  posses- 
sion is  not  necessary,  and  a  proper  notification  and  indorsement  on 
the  levy  is  sufficient.    (State  v.  Fowler,  452.) 

16.  EXECUTION  SALES— INADEQUATE  PRICE- DEFECT  IN 
NOTICE — REDEMPTION. — A  second  mortgagee,  who  redeems  from 
an  execution  sale,  which  is  prior  to  both  mortgages,  cannot  be  de- 
prived of  the  rights  acquired  by  his  redemption,  upon  the  refunding 
by  the  first  mortgagee  of  the  amount  paid  to  redeem,  although  the 
judgment  creditor  induced  the  first  mortgagee  to  believe  that,  the 
judgment  had  been  paid,  and  the  second  mortgagee  knew  that  the 
property  was  sold  for  an  inadequate  price,  and  that  there  was  a 
defect  in  the  notice  of  sale,  but  did  not  participate  in  the  Judgment 
creditor's  fraud.  In  such  case,  the  redemptioner  is  a  bona  fide  pur- 
chaser, and  cannot  be  deprived  of  the  property  rights  acquired  un- 
der the  redemption.     (White  v.  Leeds  Importing  Co.,  488.) 

17.  EXECUTION  SALES-RIGHT  OF  MORTGAGEE  TO  RE- 
DEEM.— A  second  mortgagee  is  not  bound,  because  he  knows  of 
facts  which  might  render  an  execution  sale  of  the  land  upon  which 
he  has  a  lien  voidable,  to  refrain  from  redeeming  from  such  sale, 
and  hazard  his  right  of  redemption  on  the  chance  that  a  suit  would 
be  brought  to  avoid  such  sale,  and  prosecuted  to  a  successful  deter- 
mination.   (White  V.  Leeds  Importing  Co.,  488.) 

18.  EXECUTION  AFTER  CAUSE  IS  REMANDED.— After  the 
lower  court  has  entered  a  judgment  for  the  plaintiff  in  a  certain 
amount.  In  accordance  with  the  remanding  directions  of  an  appel- 
late court,  it  commits  no  error  in  issuing  execution  on  the  judg- 
ment, nor  In  overruling  the  defendant's  motion  to  quash  the  execu- 
tion, on  the  ground  that  it  is  erroneous  because  of  a  judgment 
against  the  defendant,  in  another  state,  as  garnishee.  (TourvUle  T. 
Wabash  E.  R.  Co.,  650.) 

See  Replevin,  1;  Sheriffs,  2,  8. 

EXECUTORS  AND  ADMINISTRATORS. 
See  Contracts,  7;  Trusts^  15. 

EXPLOSIVES. 

1  BXPLOSIVES— LIABILITY  FOR  STORING  AND  KEEP- 
ING.— One  who  stores  nitroglycerine  or   other  high   explosives  oa 


Index.  96^ 

his  premises  Is  liable  In  damages  for  injuries  cansed  to  surroundinf 
persons  or  property  by  Its  explosion,  although  he  to  not  chargeabl*- 
witb  either  want  of  care  or  an  unlawful  act  in  connection  with  the 
storage  or  casualty.  (Bradford  etc.  Co.  v.  St.  Marys  etc  Co.,  740.) 
2.  EXPLOSIVES— STORING  AND  KEEPING— LIABILITY 
FOR  EXPLOSION. — One  who  stores  or  keeps  nitroglycerine  or 
other  high  explosive  on  his  premises  is  liable  for  all  injury  to  sur- 
rounding property  caused  by  its  explosion,  and  such  liability  ex- 
tends to  all  property  within  the  circle  of  danger,  whether  adjacent 
to  the  premises  on  which  the  explosive  is  stored  or  not  (Bradford 
etc.  Co.  V.  St.  Marys  etc.  Co,  740.) 

EX  POST  FACTO  LAWS. 
See  Statutes.  12,  IS. 

FINDINGS. 
See  Appeal,  1,  8^.0. 

FORECLOSURE. 
See  Jortodiction;  Lien,  5;  Mortfaget,  8. 

FORGERY. 

1.  FORGERY-INDORSEMENT  OF  CHECK.— If  a  bank  checic 
Is  in  fact  a  forgery,  it  is  immaterial  that  it  was  not  properly  in- 
dorsed so  as  to  pass  the  title  by  mere  delivery,  as  it  is  sufficient  if 
the  instrument  forged  bears  such  a  resemblance  to  the  document  It 
is  intended  to  represent  as  to  effectually  deceive.  (Santollnl  r. 
State,  906.) 

2.  FORGERY  —  INDICTMENT— SUFFICIENCY.— An  informa- 
tion or  indictment  for  forgery,  or  for  uttering  or  passing  forged 
paper,  need  not  set  out  any  indorsements  thereon,  to  show  the  in- 
strument to  be  of  apparent  legal  efficacy.  It  is  sufficient  to  tharge 
that  it  is  a  forged  writing,  and  was  uttered  or  passed  with  knowl- 
edge of  the  forgery,  and  with  intent  to  defraud.  (Santolinl  t.  State, 
906.J 

3.  FORGERY-INFORMATION-SUFFICIENCY.— An  Informa- 
tion  for  forgery,  describing  the  instrument  forged  according  to  its 
purport  as  a  "bank  clipck."  if  pood  and  sufficient  in  other  respecta,. 
is  not  rendered  insufficient  because  it  omits  the  name  of  the  drawee- 
bank.     (Santolini  v.  State,  906.) 

4.  FORGERY— INSTRUCTIONS  AS  TO  VARIANCE.— Fallur* 
to  Instruct  the  jury  that  a  variance  between  the  name  of  the  maker 
of  a  check  as  alleged  in  an  indictment  for  forgery,  and  as  signed 
to  the  check.  Is  fatal  if  they  are  not  idem  sonans,  Is  not  reversible 
error,  when  no  request  is  made  for  such  instruction.  (Santolinl  t.. 
State,  906.) 

5.  FORGERY-EVIDENCE— VARIANCE.— There  to  no  gucb 
variance  between  the  name  "G.  W.  Edwards."  as  averred  in  an  in- 
formation for  forgery,  and  the  name  "G.  W.  Ewareeds,"  as  signed 
to  the  alleged  forged  instrument,  as  to  require  the  exclusion  of  the 
latter  as  inadmissible  in  evidence;  but  the  effect  of  such  variance 
to  for  the  Jury  to  determine,  subject  to  the  rule  that  if  such  names 
are  not  idem  sonans,  the  variance  is  fatal.    (Santolinl  y.  State,  906.) 

6.  FORGERY— VARIANCE  IN  NAMES.— The  court.  In  forgerj 
cases,  may  decide  the  matter  of  variance,  when  the  names  appear- 
ing in  the  Indictment  and  thoee  appearing  In  the  alleged  forged  in- 
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etrumcnt  are  so  nearly  alike  as  to  be  clearly  Idem  sonantes,  and  may 
also  pass  upon  the  question  when  there  is  an  unmistakable  vari- 
ance, and  in  the  latter  case  exclude  the  instrument  from  the  jury 
or  direct  an  acquittal.    (Santolini  v.  State,  906j 

FRAUDULENT  CONVEYANCES. 

1.  FRAUDULENT  CONVEYANCES  —  VOLUNTEERS— MALA 
FIDE  PURCHASERS— TRUSTEES.— A  debtor  who  gives  no  spe- 
cific security  for  the  payment  of  his  debts  is  deemed  in  equity  as 
■holding  his  property  in  trust  for  his  creditors,  and  any  conveyance 
of  it  by  him,  without  consideration,  or  mala  fide,  though  upon  con- 
sideration, is  void  as  to  his  creditors,  and,  as  to  them,  he  is  con- 
sidered the  owner  of  such  property,  and  all  grantees  thereof,  who 
take  as  volunteers,  or  without  consideration,  or  who  take  with  no- 
tice of  the  trust,  are  in  equity  trustees  ex  maleficio  of  such  property, 
and  may  be  made  to  answer  to  creditors  for  it  or  for  Its  value. 
•<Ames  V.  Dorroh,  522.) 

2.  FRAUDULENT  CONVEYANCES— EXISTING  INDEBTED- 
l^ESS  WHEN  NOT  CONSIDERATION.— Although  the  grantor  is  in- 
•debted  to  the  grantee  at  the  time  of  the  execution  of  a  deed,  this 
does  not  constitute  a  consideration  for  the  deed,  unless  the  grantee' 
assents  that  the  conveyance  shall  go  in  satisfaction  of  the  debt. 
(Ames  V.  Dorroh,  522.) 

3.  FRAUDULENT  CONVEYANCES— BURDEN  OF  PROOF.- 
If  a  debtor  is  unable  to  pay  a  debt  when  called  upon  by  his  cred- 
itor, a  presumption  arises  that  he  could  not  have  done  so  at  any 
previous  time,  and  any  intervening  conveyance  of  his  property  is 
•fraudulent  and  void,  and  the  burden  of  proof  is  upon  his  grantee  to 
show  that  the  debtor,  at  the  time  of  the  conveyance,  retained  other 
•specific  property  readily  accessible,  and  ample  for  the  discharge  of 
all  his  debts.    (Ames  v.  Dorroh,  522.) 

4.  FRAUDULENT  CONVEYANCES— SUBSEQUENT  CRED- 
ITORS.— If  conveyances  are  set  aside  as  fraudulent  as  to  existing 
creditors,  such  conveyances  must  also  fail  as  to  subsequent  cred- 
itors.    (Ames  V.  Dorroh.  522.) 

5.  FRAUDULENT  CONVEYANCES— HUSBAND  AND  WIFE. 
A  voluntaiy  conveyance  from  a  husband  to  his  wife  is  void  as  to 
tils  sureties  on  his  previously  executed  official  bond  for  all  defaults 
-occurring  during  the  term  for  which  the  bond  is  given.  (Ames  v. 
Dorroh,  522.) 

6.  FRAUDULENT  CONVEYANCES— PURGING  FRAUD.— A 
conveyance  fraudulent  as  to  creditors  of  the  grantor  when  executed 
Is  not  purged  of  the  fraud,  though  the  grantee  remains  in  possession 
and  pays  debts  of  the  grantor  In  excess  of  the  value  of  the  property. 
<Caldwell  v.  Walker,  545.) 

7.  FRAUDULENT  CONVEYANCES— PURGING  FRAUD.— A 
fraudulent  conveyance  may  be  abandoned  and  a  new  conveyance 
made  in  good  faith  before  the  rights  of  third  persons  have  inter- 
vened, and  the  latter  conveyance  may  be  valid,  but  there  can  be  no 
€x  post  facto  purgation  of  fraud.    (Caldwell  v.  Walker,  545.) 

8.  FRAUDULENT  CONVEYANCES— VOLUNTARY  DEED- 
SUBSEQUENT  CREDITORS.— A  voluntary  deed  made  by  a  debtor 
cannot  be  set  aside  at  the  instance  of  a  subsequent  creditor,  who  has 
notice,  either  actual  or  constructive,  without  some  proof  of  actual, 
moral  fraud.    (Gentry  v.  Lanneau,  814.) 

9.  FRAUDULENT  CONVEYANCES— ATTACK  ON  VOLUN- 
TARY DEED  BY  SUBSEQUENT  CREDITOR— IRREBUTTABLH 
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PRESUMrTION.— When  a  subsequent  creditor,  with  notice,  at- 
tacks a  voluntary  deed  made  by  his  debtor,  there  is  no  Irrebuttable 
presumption  of  fraud  arising  from  the  fact  of  Indebtedness  at  the 
time,  and  that  the  transfer  was  without  consideration.  The  ques- 
tion of  fraud  must  be  determined  from  all  the  circumstances  of  the 
case.    (Gentry  v.  Lanneau,  814.) 

See  Statutes,  1. 

GARNISHMENT. 
See  Attachment,  1-6;  Execution,  8,  S,  6L 

GIFTS. 
GIFTS  CAUSA  MORTIS— RECOVERY  OF  DONOR— FAII/. 
URB  OF  GIFT.— If  a  husband  Is  sick,  and  makes  a  deed  of  gift  of 
personal  property  used  In  his  business  to  his  wife,  to  secure  It  to 
her  In  the  event  of  his  death,  the  gift  Is  Ineffective  where  the  hus- 
band recovers  and  uses  the  property  In  his  business,  In  the  same 
manner,  and  at  the  same  place  as  before  his  sickness.  (O'Kane  r. 
Whelan,  42.) 

GOODWILL. 
See  Contracts,  1;  Corporations,  4,  5. 

GRAND  JURY. 

1.  TRIAI^GRAND  JURY-DISQUALIFICATION  OF  MEM- 
BER—EFFECT ON  INDICTMENT.— If  a  grand  jury  Is  composed 
of  not  less  than  sixteen,  and  not  more  than  twenty-three,  members, 
as  required  by  statute,  the  fact  that  one  member  Is  disqualided 
does  not  vitiate  the  action  of  the  jury  In  findmg  an  Indictment,  if 
the  disqualified  juror  is  excused  before  the  charge  is  considered, 
and  the  remaining  jurors,  not  less  than  sixteen,  find  the  indictment, 
twelve  oi  their  number  concurring  therein.    (State  v.  Cooley,  502.) 

2.  TRIAL  — GRAND  JURY— NUMBER  OF  JURORS.— If  the 
statute  requires  that  a  grand  jury  be  composed  of  not  less  than  six- 
teen members,  and  not  more  than  twenty-three,  a  defendant  cannot 
complain  of  an  Indictment  found  against  him  by  a  jury  composed 
of  less  than  twenty-three  members,  but  not  less  than  sixteen.  In 
such  case,  there  is  no  deficiency  in  the  jury,  and  the  smaller  the 
legal  number  the  more  secure  Is  the  defendant  against  indictment 
(State  V.  Cooley,  502.) 

3.  TRIAI^CJRAND  JURY— MEMBER  IRREGULARLY  ON 
PANEL. — Mere  Irregularity  in  the  proceedings  by  which  a  grand 
Juror  gets  upon  the  panel  does  not  affect  the  legality  of  Its  proceed- 
ings, if  such  juror  is  not  personally  disqualified.  (State  t.  Cooley, 
602.) 

GROWING  CROPS. 
See  Execution,  15. 

GUARANTY. 

GUARANTY— LIABILITY  OF  GUARANTOR  FOR  COL- 
LECTION.— A  mere  guarantor  of  the  collection  of  a  note  is  liable 
upon  his  guaranty  only  when  it  is  shown  that  such  note  cannot  be 
collected  of  the  maker.    (Central  Investment  Co.  T.  Miles,  681.) 

GUARDIAN  AND  WARD. 
Bee  Suretyship,  1. 
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HABEAS  CORPUS. 
See  Depositions,  2. 

HACK  DRIVERS. 
See  Railroads,  3,  4,  14. 

HIGHWAYS. 

1.  HIGHWAYS— DUTY  TO  MAINTAIN.— The  duty  Imposed 
upon  towns  to  construct  and  maintain  highways  is  a  governmental 
duty,  for  a  violation  of  which  no  action  lies  by  a  private  individual, 
unless  authorized  by  statute.    (Bartram  v,  Sharon,  225.) 

2.  HIGHWAYS— DEFECTS  IN— ACTION  FOR  INJURIES  BY. 
A  STATUTE,  providing  that  any  person  injured  by  means  of  a 
defective  road  or  bridge  may  recover  damages  therefor,  is  penal 
in  its  nature,  and  must  be  strictly  construed.  (Bartram  v.  Sharon, 
225.) 

3.  HIGHWAYS— LIABILITY  OF  TOWNS.— If  there  are  two 
efficient,  independent  iHroximate  causes  of  an  injury  sustained  by 
a  traveler  upon  a  higliway,  the  primary  cause  being  one  for  which 
the  town  is  not  responsible,  and  the  other  being  a  defect  In  such 
highway,  the  injury  cannot  be  said  to  have  been  received  through 
such  defect,  and  the  town  is  not  liable  therefor.  (Bartram  v. 
Sharon.  225.) 

4.  HIGHWAYS— INJURY  BY  DEFECT  IN— STATUTORY 
CONSTRUCTION. — A  traveler  on  a  highway  cannot  be  injured 
through  a  defect  In  the  highway,  within  the  meaning  of  a  statute 
giving  a  right  of  action  against  a  town  for  an  injury  caused  by  a 
defective  road  or  bridge,  wlien  the  culpable  negligence  of  a  fellow 
traveler  is  a  proximate  cause  of  his  injury.  (Bartram  v.  Sharon, 
225.) 

5.  HIGHWAYS-DEFECTS  IN— INJURY  CAUSED  BY.— An 
injury  caused  by  the  culpable  negligence  of  a  traveler,  whether  to 
himself  or  to  another,  does  not  happen  by  means  of  or  through  a 
defect  in  the  highway,  even  if  such  defect  were  a  concurring  cause. 
(Bartram  v.  Sharon,  225.) 

See  Municipal  Corporations,  4-11;  Railroads,  11,  12. 

HOMESTEAD. 

1.  HOMESTEADS— CONVEYANCE  BY  WIPE— TEMPORARY 
ABSENCE  OF  HUSBAND.— A  husband  is  living  with  his  wife, 
within  the  meaning  of  a  statute  preventing  her  from  alone  convey- 
ing her  homestead  when  he  is  living  with  her,  unless  he  has  ceased 
to  live  with  her  with  intent  never  to  return.  The  fact  that  he  ab- 
sents himself  from  wife  and  home  in  an  effort  to  better  provide 
for  the  family,  with  intent  to  return  as  soon  as  circumstances  will 
permit,  does  not  constitute  an  abandonment  of  the  wife,  nor  does 
he  cease  to  live  with  her  under  such  circumstances.  (Walton  v. 
Walton,  540.) 

2.  HOMESTEAD- HUSBAND  AND  WIFE— CONVEYANCE 
BY  WIFE— ABSENCE  OF  HUSBAND.— A  husband  does  not  cease 
to  live  with  his  wife  within  the  meaning  of  a  statute  prohibiting 
the  wife  alone  froin  conveying  her  homestead  if  her  husband  Is 
living  with  her,  aitliough  he  absents  himself  from  wife  and  home 
in  an  effort  to  better  provide  for  the  family  and  his  intent  to  return 
is  subject  to  the  purpose  of  having  his  wife  join  him  If  It  should 
transpire  that  they  can  better  their  condition  by  removing  from  the 
homestead  and  securing  another  in  another  place.  (Walton  v. 
Walton.  540.) 


Index.  997 

8.  PARTITION  OF  HOiFESTEAD— ESTATE  OF  DECEDENT. 
THE  CHILDREN  of  au  intestate,  though  the  issue  of  a  former 
marriage,  are,  as  well  as  the  widow,  entitled  to  the  benefit  of  a  home- 
stead exemption  In  the  real  and  personal  property  of  the  decedent. 
Hence,  if  the  children  are  adults,  a  homestead  in  the  decedent's 
land,  as  well  as  a  homestead  exemption  in  his  personal  property, 
may  be  set  off  to  the  widow  and  children,  and  be  at  once  partitioned 
among  them.    (Ex  parte  Worley,  783.) 

HOMICIDE. 

1.  HOMICIDB  — JUSTIFIABLE  — SELF-DEFENSE.— In  cases 
of  mutual  combat  the  slayer  is  protected  only  when  the  killing  Is 
done  as  an  absolute  necessity  to  save  his  own  life,  and  only  in 
cases  where  it  appears  that  the  person  killed  is  the  assailant,  or 
tliat  the  slayer  has  in  good  faith  endeavored  to  decline  any  further 
struggle  before  he  inflicts  the  mortal  wound.    (Smith  v.  State,  286.) 

2.  HOMICIDE  -  JUSTIFICATION  —  SELF-DEFENSE.— It  is 
justifiable  homicide  for  one  to  kill  another  who,  in  company  with 
some  person  or  persons,  intends  and  endeavors,  in  a  riotous  and 
tumultuous  manner,  to  enter  his  habitation  for  the  purpose  of  as- 
saulting or  offering  personal  violence  to  any  person  therein,  and  it 
is  not  necessary,  in  order  to  Justify  snch  killing,  that  such  personal 
violence  shall  amount  to  a  felony.    (Smith  v.  State,  286.) 

3.  HOMICIDE— UNJUSTIFIABLE  KILLING.— A  mere  tres- 
pass on  real  property,  accompanied  by  insulting  and  abusive  words 
or  gestures,  is  not  sufllcient  provocation  for  a  killing  to  reduce  it 
from  murder  to  voluntary  manslaughter.    (Smith  v.  State,  286.) 

4.  HOMICIDE.— INSTRUCTIONS  COMMENTING  UPON  THB 
EVIDENCE  of  provocation  influencing  the  defendant  to  commit  the 
offense  are  erroneous  and  justify  a  reversal,  where  plainly  prejudi- 
dicial  to  defendant.    (State  v.  Grugin,  553.) 

5.  HOMICIDE— INSTRUCTIONS  AS  TO  PROVOCATION.— In 
a  prosecution  for  homicide,  which  defendant  pleads  was  committed 
under  great  provocation,  it  is  error  for  the  court  to  dictate  to  the 
jury,  as  a  matter  of  law,  what  was  a  sufllcient  or  reasonable  provo- 
cation and  what  a  sufficient  cooling  time.    (State  v.  Grugin,  553.) 

6.  HOMICIDE— THEORY  OF  DEFENSE— INSTRUCTIONS  EM- 
BODYING.— Where  the  story  of  the  defendant  in  homicide  is  not 
unreasonable  nor  stamped  with  improbability,  although  In  some  re- 
spects his  testimony  is  not  consistent,  he  is  entitled  to  have  the 
theory  which  it  embodies  presented  to  the  Jury  with  appropriate 
Instructions.    (State  v.  Grugin,  553.) 

7.  HOMICIDE  —  PROVOCATION  REDUCING  TO  MAN- 
SLAUGHTER—DEFINITION.— Adequate  provocation,  for  sucli  a 
state  of  mind  as  will  reduce  homicide  committed  under  its  influence 
to  manslaughter,  must  be  anything  the  natural  tendency  of  which 
would  be  to  produce  such  a  state  of  mind  in  ordinary  men,  and 
which  the  Jury  are  satisfied  did  produce  It  in  the  case  before  them. 
{State  V.  Grugin,  553.) 

8.  HOMICIDE  —  SUFFICIENCY  OF  PROVOCATION— QUES- 
TION  FOR  JURY.— Where  a  defendant  In  homicide  pleads  In  miti- 
gation of  his  offense  that  it  was  provoked  by  his  knowledge  that 
his  daughter  had  been  ravished  by  his  victim,  he  Is  entitled  to  have 
submitted  to  the  Jury  the  question  whether  or  not,  under  the  evi- 
dence given,  the  provocation  was  sufficient  to  reduce  defendant*! 
crime  to  manslaughter.    (State  v.  Grugin,  553.) 

9.  HOMICIDE— FELONY  OF  DECEASED— RIGHT  OP  DE- 
FENDANT TO  ARREST  HIM.— One  who  has  sexual  intercours* 
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with  a  female  of  previous  chastity  and  under  eighteen  years  pf  age, 
whether  with  or  without  her  consent,  Is,  in  Missouri,  guilty  of  fel« 
ony,  and  the  father  of  such  female,  having  knowledge  that  such 
felony  has  been  committed,  has  the  right  to  go  to  the  home  of  the 
guilty  man  to  arrest  him.  His  right  to  be  there  for  that  purpose  l8 
not  destroyed  by  the  fact  that,  under  provocation  by  words  of  such 
person,  and  In  hot  blood,  he  killed  him,  and  the  court  should,  In  a 
prosecution  of  the  parent  for  homicide  and  upon  his  request,  so  in- 
struct the  jury.    (State  v.  Grugin,  553.) 

10.  HOMICIDE— PROVOCATION  ARISING  FROM  WORDS.— 
lu  exception  to  the  general  rule,  there  are  circumstances  where  mere 
words  do  amount  to  a  provocation  in  law,  that  is,  a  reasonable 
provocation,  to  be  submitted  to  the  determination  of  the  jury,  and, 
if  found  by  them  to  exist,  may  reduce  homicide  to  the  grade  of 
manslaughter.    (State  v.  Grugin,  553.) 

11.  HOMICIDE-INSTRUCTIONS— BRUTALITY  AND  ATRO- 
CITY.— Homicide  done  by  means  of  a  shotgun  at  close  range  is  not 
necessarily  brutal  and  atrocious,  and  the  court  is  not  justified  In 
using  the  terms  "brutality  and  atrocity"  in  instructing  the  Jury. 
(State  V.  Grugin,  553.) 

12.  HOMICIDE— IRRECONCILABLE  INSTRUCTIONS.— An  In- 
struction in  a  prosecution  for  homicide  that  under  the  law  mere 
excitement  and  agitation  do  not,  of  themselves  and  alone,  destroy 
the  element  of  deliberation  in  murder  in  the  first  degree.  Is  erro- 
neous and  is  moreover  not  reconcilable  with  a  preceding  instruction 
allowing  the  jury  to  take  such  Infiuences  into  consideration  In  pass- 
ing upon  the  defendant's  motives,  intentions,  and  purposes,  and  the 
reasonableness  and  good  faith  of  the  same.  Such  instructions  are 
well  calculated  to  mislead  the  jury  and,  therefore,  justify  a  reversal 
In  favor  of  the  defendant.     (State  v.  Grugin,  553.) 

13.  HOMICIDE— INDICTMENT.— A  MOTION  TO  QUASH  an  In- 
dictment for  murder  is  properly  denied,  where  it  charges  every  fact 
essential  to  a  good  indictment  for  that  crime,  and  Is  In  the  most  ap- 
proved form.     (State  v.  Burns,  588.) 

14.  HOMICIDE— INSTRUCTIONS— INFIDELITY— JEALOUSY. 
In  a  murder  case,  where  the  defendant  is  chai'ged  with  having 
killed  his  wife,  it  is  proper  to  instruct,  on  behalf  of  the  prosecution, 
that,  if  he  killed  her  because  she  was  unfaithful  to  her  marriage 
vows,  or  killed  her  because  of  his  jealousy,  he  Is  guilty  of  murder 
In  the  first  degree.    (State  v.  Burns,  588.) 

15.  HOMICIDE  —  MURDER  —  SELF-DEFENSE  —  ErPRESS 
MALICE. — A  person  who  kills  another  in  self-defense  Is  not  guilty 
of  murder,  tliough  he  bore  express  malice  toward  the  deceased. 
(State  V.  Matthews,  594.) 

16.  HOMICIDE— SELF-DEFENSE— RIGHT  OF  ATTACK.— It  Is 
not  generally  true  that  the  right  of  self-defense  does  not  imply  the 
right  of  attack.  A  person  about  to  be  attacked  is  not  bound  to  wait 
until  his  adversary  gets  "the  drop  on  him,"  or  "draws  a  bead  on 
him,"  before  he  takes  steps  to  defend  himself,  but  he  may  safely  act 
upon  appearances,  and  even  kill  his  assailant,  if  that  is  necessary 
to  avoid  great  bodily  harm  apprehended  by  the  slayer.  (State  v. 
Matthews,  594.) 

17.  HOMICIDE— KEEPING  OUT  OF  THE  WAY— SELF-DB- 
FBNSE. — A  person  who  expects  another  to  attack  him  Is  not  bound 
to  keep  himself  out  of  the  way  of  being  assaulted,  and,  if  he  kills  his 
assailant  to  avoid  great  bodily  harm,  he  may  rely  upon  the  plea  ot 
■elf-defense.    (State  v.  Matthews,  594.) 
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18.  HOMICIDE  -  MANSLAUGHTER  —  RESISTING  A  TRES- 
PASS  ON  PROPERTY.— A  person,  though  on  his  own  terra  ttrma,  is 
not  justified  in  killing  another  because  the  latter  tears  down  his 
fence  or  carries  it  ofif,  but  if  the  killing  of  the  trespasser  Is  done  in 
a  heat  of  passion,  engendered  by  such  acts,  it  is  nothing  more  than 
manslaughter  Is  the  fourth  degree.    (State  v.  Matthews,  594.) 

19.  HOMICIDE— MANSLAUGHTER— INSTRUCTIONS.— An  In- 
struction, in  a  murder  case,  that  the  defendant  was  not  Justified  ia 
shooting  the  deceased  because  the  latter  was  removing  the  former's 
fence.  Is  erroneous  and  misleading,  because  It  does  not  go  far 
enough.  It  should  further  state  that  If  the  killing  was  done  in  hot 
blood,  engendered  in  the  defendant,  by  the  acts  of  the  deceased,  it 
would  be  only  manslaughter  in  the  fourth  degree.  (State  y.  Mat- 
thews. 594.) 

20.  HOMICIDE  —  MANSLAUGHTER  —  SELF-DEFENSE  —IN- 
STRUCTIONS.—A  plea  of  the  defendant,  in  a  murder  case,  that  the 
killing  was  done  in  self-defense  does  not  deprive  him  of  his  right  to- 
an  instruction  based  on  the  claim  that  the  killing  was  manslaughter 
in  the  fourth  degree.    (State  v.  Matthews,  594.) 

HUSBAND  AND  WIFE. 

1.  HUSBAND  AND  WIFE— FRAUDULENT  SALE  BY  HIM  TO 
HER— AGENCY— NOTICE.— Under  a  statute  requiring  an  Immedi- 
ate delivery  and  continued  change  of  possession  of  personal  property 
to  make  a  transfer  thereof  valid  as  against  the  vendor's  creditors, 
while  he  remains  in  possession,  a  sale  of  personal  property  by  a 
husband  to  his  wife  is  void  as  against  his  creditors,  if  not  followed 
by  an  immediate  delivery,  and  actual  and  continued  change  of  pos- 
session, and  the  wife  cannot  avoid  the  legal  effect  of  the  statute  by 
allowing  her  husband  to  remain  In  possession  of  the  property  as 
her  agent,  in  the  absence  of  any  notice  to  the  world  of  the  change' 
of  conditions.    (O'Kane  v.  Whelan,  42.) 

2.  HUSBAND  AND  WIFE— FRAUDULENT  SALE  BY  HIM 
TO  HER— SUBSEQUENT  FILING  OF  INVENTORY  BY  WIFB>— 
EFFECT  OF. — If  a  husband  makes  a  sale  of  personal  property  to 
his  wife,  fraudulent  as  against  his  creditors,  because  there  is  no 
immediate  delivery,  and  no  actual  and  continued  change  of  posses- 
sion, the  transfer  is  not  made  valid  as  to  his  existing  creditors  by 
the  fact  that  the  wife  subsequently  makes,  and  causes  to  be  re- 
corded, an  inventory  of  her  separate  property,  as  authorized  by  Stat- 
ute, and  which  includes  the  personalty  which  was  the  subject  oC 
the  sale.    (O'Kane  v.  Whelan,  42.) 

8.  HUSBAND  AND  WIFE— SEPARATE  PROPERTY  OF  HUS- 
BAND—JOINT DEED.— If  a  husband  purchases  property  with  his 
separate  means,  he  may  show  that  It  is  his  separate  property,  and 
was  so  understood  at  the  time  of  the  conveyance,  although  the 
deed  was  taken  In  the  name  of  himself  and  his  wife.  He  may  show 
that  she  Las  no  estate  or  Interest  therein;  that  It  was  not  intended 
as  a  gift  to  her,  either  in  whole  or  in  part;  and  that  he  permitted 
the  conveyance  to  be  made  to  them  jointly.  In  order  that  the  prop- 
erty might  be  better  managed  and  cared  for  during  his  absence  from 
home  as  an  officer  of  the  United  States  navy.  (Svetlnlch  y.  Sheean^ 
50.) 

4.  HUSBAND  AND  WIFE—  COMMUNITY  PROPERTY- PRE- 
SUMPTION.—Property  conveyed,  for  a  money  consideration,  to 
either  or  both  of  the  si>ouses.  before  the  amendment  of  section  164 
of  the  Civil  Code  of  California,  in  March,  1889.  was,  there  being  no 
proof  to  the  contrary,  deemed  to  be  community  property.  (Svetl* 
nich  v.  Sheean,  50.) 
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5.  HUSBAND  AND  WIFE— HUSBAND,  WHEN  LIVING  WITH 
WIFE,  THOUGH  ABSENT.— In  legal  contemplation,  the  husband 
ts  living  with  the  wife,  though  driven  by  stress  of  circumstances 
and  pecuniary  difficulties  to  absent  himself  from  home  and  wife  in 
an  effort  to  better  provide  for  his  family,  and  he  ceases  to  live 
with  his  wife  only  when,  with  intention  to  never  return,  he  deserts 
4Hr  abandons  her.    (Walton  v.  Walton,  540.) 

See  Fraudulent  Conveyances,  5;  Homestead,  1,  2. 

INDICTMENT. 

See  Arsoti,  1;  Criminal  Law,  2;  Forgery,  2;  Grand  Jury,  1;  Homicide^ 

13. 

INFANTS. 
See  Negligence,  4-0. 

INFORMATION. 
See  Forgery,  3. 

INHERITANCES. 
See  Taxation.  5-7. 

INJUNCTION. 

1.  INJUNCTION  AGAINST  ANNOYING  CONDUCT  OF  DIS- 
CHARGED EMPLOYS,  WHO  ASSUMES  TO  ACT  AS  PARTNER 
—INSOLVENCY.— A  person  who  Is  merely  employed  as  a  salesman 
In  a  business,  upon  a  salary,  with  a  right  to  a  share  of  the  net 
profits,  if  any,  but  who  is  discharged  for  neglect  of  duty,  and  who, 
claiming  to  be  a  partner  of  his  employer,  with  a  partner's  rights, 
afterward  persists  in  annoying  conduct,  such  as  intruding  upon  the 
business  premises,  interfering  with  the  owner's  affairs,  assuming 
<ontrol  over  the  business,  and  Intercepting  money  due  to  the  owner, 
anay  be  enjoined  from  continuing  such  conduct,  especially  where 
he  is  admittedly  Insolvent,  as  there  is  no  adequate  remedy  at  law. 
(De  Groot  v.  Peters,  91.) 

2.  INJUNCTION  TO  PREVENT  TRESPASS.— Injunction  is  an 
appropriate  remedy  to  prevent  continued  trespasses  upon  land  in  the 
use  of  which  the  public  interest  is  involved,  where  the  damage  is 
irreat,  and  the  defendant  has  not  sufficient  property  to  respond  In 
.an  action  at  law.    (New  York  etc.  R.  R.  Co.  v.  Scovill,  159.) 

See  Associations,  4;  Cotenancy,  4;  Pleading,  2,  8. 

INSANE  PERSONS. 
See  Contracts,  10-13. 

INSOLVENCY. 

^ee  Banks  and  Banking,  4-7;    Corporations,    1,  2,  6-15,  18,  19;  In- 
junction, 1;  Insurance,  3. 

INSTRUCTIONS. 

1.  ASSAULT  —  ERRONEOUS  INSTRUCTION  —  DEADLY 
WEAPON. — An  instruction  which  informs  the  jury  that  a  person  as- 
«aulted  by  another,  who  has  no  weapon  in  his  hands,  or  the  appear- 
ance thereof,  is  not  justified  in  using  a  deadly  weapon  in  defense  of 
his  person,  is  erroneous.    (Davis  y.  State,  322.) 


Index.  1001 

2.  INSTRTJCTIONS— PRINCIPLES  GOVERNING.-An  Instrtie. 
tlon  must  not  only  state  correct  lepil  principles,  hut  so  state  them 
that  the  Jury  may  be  enabled  to  apply  them  to  the  evidence.  (Davlf 
T.  State,  322.) 

3.  INSTRUCTIONS— WHEN  ERRONEOUS.— An  Instruction  Is 
erroneous,  although  correct  as  an  abstract  proposition  of  law,  if  It 
leaves  the  Jury  In  doubt  or  uncertainty  as  to  how  it  should  be  ap- 
plied to  the  evidence.    (Davis  v.  State,  322.) 

4.  INSTRUCTIONS  —  IF  A  SPECIAL  VERDICT  IS  RE- 
QUESTED, no  instructions  are  proper,  except  such  as  are  necessary 
to  inform  the  jury  as  to  the  issues  made  by  the  pleadings,  the  rules 
for  weighing  and  reconciling  the  testimony,  and  ^^ho  has  the  burden 
of  proof  as  to  the  facts  to  be  found,  with  whatever  else  may  be 
necessary  to  enable  the  jury  clearly  to  understand  their  duties 
conceruing  such  special  verdict,  and  the  facts  to  be  found  therein. 
It  is  not  necessary  or  proper  to  give  general  instructions  as  to  the 
law  of  the  case.    (Udell  v.  Citizens'  St.  R.  R.  Co..  336.) 

5.  INSTRUCTIONS— PRESUMPTION  AS  TO,  ON  APPEAL.— 
Upon  an  appeal  every  reasonable  presumption  Is  Indulged  In  favor 
of  the  action  of  the  trial  court  and  this  presumption  extends  to  the 
giving  of  instructions  as  well  as  to  any  other  of  the  proceedings. 
(Hamilton  v.  Love,  384.) 

6.  INSTRUCTIONS  — APPEAL  — REVERSAL.— A  cause  wlU 
not  be  reversed  on  appeal,  though  the  whole  of  the  law  upon  a  par- 
ticular head  Is  not  fully  stated  in  one  or  more  of  the  separate  parts 
of  the  charge  to  the  Jury.  Jf  the  instructions  to  them,  taken  as  « 
whole,  correctly  state  the  law.    (Hamilton  v.  Love,  384.) 

7.  INSTRUCyriONS-CONSIDERATION  OF,  AS  A  WHOLE.— 
Instruction  should  be  construed  with  reference  to  each  other.  The 
entire  charge  should  l>e  taken  as  a  whole,  and  not  in  detached  parts. 
(Hamilton  v.  Love,  384.) 

8.  INSTRUCTIONS  —  FACTS  ADMITTED  IN  OPENING 
STATEMENTS. — Instructions  may  be  shaped  in  accordance  with 
facts  con4?eded  or  admitted  oj  counsel  in  their  opening  statements. 
(Pratt  V.  Conway,  602.) 

See  Damages,  17;  Forgery,  4;  Homicide,  4-6,  11,  12,  14,  10;  Negli- 
gence, 2;  New  Trial,  1,  4. 

INSURANCE. 

1.  INSURANCE— LIFE— RIGHT  OF  ASSIGNEE  TO  SUB.— 
One  who  holds  the  entire  legal  title  to  a  life  Insurance  policy  by 
assignment,  as  well  as  a  beneficial  interest  therein  as  legatee,  and 
also  an  absolute  Interest  in  the  proceeds  of  the  policy  to  the  extent 
of  premiums  paid  by  him  for  otlier  beueticiaries,  may  maintain  an 
action  thereon  In  his  own  name,  and  the  insurance  company  cannot 
defend  on  the  ground  tliat  the  plaintiff  does  not  own  the  entire 
beneficial  Interest.    (McElroy  v.  Hancock  etc.  Ins.  Co.,  400.) 

2.  INSURANCE— LIFE— TIME  OF  FURNISHING  PROOF  OP 
DEATH. — A  provision  in  a  life  insurance  policy,  that  "notice  of  the 
claim  and  proof  of  death  shall  be  submitted  to  the  company  within 
ninety  days  after  the  decease,"  does  not  defeat  the  claim  of  the 
beneficiary,  when  he  does  not  know  of  the  existence  of  the  policy 
or  of  the  death  of  the  Insured  until  more  than  a  year  thereafter, 
and  he  notifies  the  company  at  once  after  acquiring  such  knowl- 
edge.   (McEIroy  v.  Hancock  etc.  Ins.  Co.,  400.) 

3.  INSURANCE-LIFE— RIGHT  OF  TRUSTEE  IN  INSOIj- 
VENCY  TO  SUE.— The  trustee  of  an  insolvent  assignee  of  a  life 
Insurance  policy  may  maintain  an  action  thereon  when  the  insolvent 


1002  Indez. 

holds  the  legal  title  and  an  equitable  interest  !n  the  policy.    (Me- 
Elroy  V.  Hancock  etc.  Ins.  Co.,  400.) 

4.  INSURANCE— LIFE— WAIVER  OF  PROOF  OP  DEATH.— 
Failure  to  furnish  proof  of  death  within  the  time  limited  by  a  life 
insurance  policy  is  waived,  when  the  company  malies  a  proposal  to 
settle,  or  absolutely  refuses  to  pay,  or  aenies  all  liability,  or  asks 
for  additional  proof  without  making  objection  that  the  proof  given 
was  not  furnished  in  time.    (McElroy  v.  Hancock  etc.  Ins.  Co.,  400.) 

5.  INSURANCE  —  LIFE  —  TEMPORARY  INSURANCE— NON- 
FORFEITABLE PAID-UP  POLICY— APPLICATION  OF  STAT- 
UTES—LIABILITY— WAIVER.— The  provisions  of  the  Missouri 
statute  which  concern  temporary  Insurance  and  the  amount  thereof, 
as  well  as  the  length  of  time  that  it  shall,  in  each  case,  continue; 
which  make  policies  of  insurance  nonforfeitable  after  the  payment 
of  two  or  more  full  annual  premiums  thereon;  and  which  declare 
that,  in  case  of  the  death  of  the  insured  within  the  term  of  tem- 
porary insurance,  to  be  ascertained  as  provided  by  the  statute, 
the  company  shall  be  answerable  for  the  full  amount  of  the  policy, 
less  the  unpaid  premiums  with  interest  thereon,  apply  to  a  case  in 
which  an  insurance  company  has  issued  its  fifteen  year  endowment 
policy,  where  four  annual  premiums  have  been  paid;  where  default 
is  made  when  the  next  annual  payment  becomes  due  in  May,  and 
the  insured  dies  in  the  following  November;  and  where  the  policy 
provides,  in  case  of  nonpayment  of  premiums,  for  the  Issuance,  upon 
demand,  of  a  nonforfeitable  paid-up  policy  after  the  original  policy 
has  been  in  force  for  three  years;  but  those  provisions  of  the  statute 
concerning  the  paid-up  policy  are  inapplicable  where  the  insured 
declines  his  right  to  it,  and  makes  no  demand  therefor.  Statutory 
provisions  of  exemption  from  the  control  of  certain  statutes  are  also 
Inapplicable  where  there  is  nothing  to  bring  the  policy  within  the  ex- 
empted matters.  Hence,  if  the  insured  dies,  as  in  this  case  he  did, 
within  the  term  of  temporary  insurance,  thus  fixed  or  ascertained 
by  the  statute,  the  amount  of  the  policy,  less  such  unpaid  premiums 
and  interest,  must  be  paid,  notwithstanding  any  waiver  in  the  policy 
by  the  Insured  of  his  statutory  rights.  (Cravens  v.  New  York  Life 
Ins.  Co.,  628.) 

6.  INSURANCE— LIFE— PLACE  OP  CONTRACT.— If  a  con- 
tract of  insurance  is  delivered  in  one  state,  and  the  premiums  are 
there  paid,  upon  performance  of  the  conditions  precedent  that  the 
premiums  shall  be  paid,  and  that  the  policy  shall  be  delivered  to  the 
Insured  during  his  life  and  good  health,  the  contract  is  executed  in 
that  state,  although  the  insurance  company  is  incorporated  under  the 
laws  of  another  state,  and  has  its  chief  office  there;  and  this  is  true, 
although  it  is  expressly  agreed  in  the  application  and  policy  that  the 
place  of  the  contract  is  in  such  other  state,  and  that  the  contract 
shall  be  construed  according  to  the  laws  thereof.  (Cravens  v.  New 
York  Life  Ins.  Co.,  628.) 

7.  INSURANCE  COMPANIES  —  FOREIGN  —  LIMITATIONS 
UPON  TRANSACTION  OF  BUSINESS.— Foreign  insurance  com- 
panies which  do  business  in  this  state  do  so  not  by  right  but  by 
grace,  and  must,  in  doing  so,  conform  to  its  laws.  The  state  may 
also  prescribe  conditions  upon  which  it  will  permit  such  companies 
to  transact  business  within  its  borders,  or  exclude  them  altogetlier, 
without  violating  any  of  their  contractual  rights,  (Cravens  v.  New 
York  Life  Ins.  Co.,  628.) 

8.  INSURANCE  —  CONTRACTS  WITH  FOREIGN  COMPA- 
NIES— WHAT  LAW  CONTROLS.— When  no  statute  intervenes  pro- 
hibiting It,  an  insurance  company  doing  business,  by  permission.  In 
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another  state  from  that  of  Its  Incorporation  may,  by  contract,  make 
the  law  of  the  state  of  its  incorporation  the  applicatory  law  of  the 
contract,  bnt  where  the  laws  of  the  state  in  which  It  does  business, 
by  license,  prohibits  such  a  corporation  from  making  certain  Itinds 
of  contracts,  it  is  bound  by  such  laws  and  must  conform  to  them. 
(Cravens  v.  New  York  Life  Ins.  Co.,  628.) 

9.  INSURANCE— LIFE-DEMAND  FOR  PAID-UP  POLICY- 
CONDITION  PRECEDENT— WAIVER.— If  a  policy  of  life  insur- 
ance requires  a  demand  to  be  made  for  a  paid-up  policy  within  six 
months  after  default  in  the  payment  of  premium,  such  demand,  with 
a  surrender  of  his  policy,  Is  a  condition  precedent  to  the  holder's 
right  to  a  paid-up  policy,  and  It  cannot  be  waived  by  the  company 
Bo  as  to  affect  the  rights  of  the  insured.  (Cravens  t.  New  York 
Life  Ins.  Co..  G28.) 

10.  INSURANCE  COMPANIES-FOREIGN— STATUTES  CON- 
CERNING—CONSTITUTIONALITY.— State  laws  regulating  for- 
elgn  insurance  companies,  and  prescribing  rules  by  which  they  may 
do  business  within  a  state,  or  prohibiting  them  from  doing  so  alto- 
gether, do  not  contravene  any  provision  of  either  the  state  or  federal 
constitution.    (Cravens  v.  New  York  Life  Ins.  Co.,  628.) 

11.  INSURANCE— STATUTES  AS  PART  OF  CONTRACT  OF.— 
If  a  contract  of  Insurance  is  executed  In  this  state,  the  statute  in 
force  respecting  its  subject  matter  becomes  as  much  a  part  of  tho 
contract  as  If  copied  therein.  (Cravens  v.  New  York  Life  Ins.  Co, 
628.) 

12.  INSURANCE— CONTRACT  OF— WAIVER  OF  STATUTORY 
PROVISIONS. — The  parties  to  a  contract  of  insurance  cannot,  either 
directly  or  indirectly,  waive  the  provisions  of  the  statute  governing 
It.     (Cravens  v.  New  York  Life  Ins.  Co.,  628.) 

13.  INSURANCE-CONTRACT  OF— LAW  GOVERNING,  AS  TO 
PLACE. — A  contract  of  insurance,  executed  in  this  state,  is  subject 
to  the  laws  of  this  state,  notwithstanding  any  stipulations  therein 
to  the  contrary.    (Cravens  v.  New  York  Life  Ins.  Co.,  628.) 

14.  INSURANCE— PROVISIONS  IN  REGARD  TO  ARBITRA- 
TION.— NOTICE  to  the  insured  to  protect  the  property  from  fur- 
ther damage  after  the  loss,  and  to  preserve  all  that  remains  thereof 
until  the  loss  has  been  determined  in  the  manner  stipulated  for  In 
the  policy,  and  that  the  insurer  would  not  pay  any  amount  claimed 
until  sixty  days  after  the  amount  of  loss  or  damage  has  been  deter- 
mined in  the  manner  stipulated  in  such  policy,  does  not  constitute 
a  demand  for  submission  to  appraisers  for  the  asceitalnment  of  the 
amount  of  the  loss  as  provided  for  in  the  policy.  (Grand  Rapids 
Fire  Ins.  Co.  v.  Finn,  730.) 

15.  INSURANCE  -  PROVISIONS  AS  TO  ARBITRATION.— 
Provisions  in  a  policy  of  fire  insurance  that.  In  case  of  disagree- 
ment as  to  the  amoimt  of  loss,  it  shall  be  ascertained  by  appraisers, 
and  shall  not  become  payable  until  sixty  days  after  notice  and  sat- 
isfactory proof  of  loss  liave  been  given,  including  an  award  by  ap- 
praisers, wiien  an  appraisal  has  been  required,  and  that  no  action 
shall  be  sustainable  on  the  i>oiicy  until  full  compliance  with  all 
such  conditions,  do  not  make  either  an  ascertainment  of  the  loss 
by  appraisers,  or  a  demand  by  the  insured  therefor,  a  condition 
precedent  to  a  right  of  action  on  the  policy,  nor  do  they  impose  any 
obligation  on  the  insured  to  furnish  an  award  of  appraisers,  except 
when  demanded  by  the  Insurer.  (Grand  Rapids  Fire  Ins.  Co.  r. 
Finn.  736.) 

16.  IJTSURANCE  —  ARBITRATION  —  CONDITION  PRECE- 
DENT.— A  condition  In  a  policy  of  fire  insurance,  providing  for  aa 
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arbitration  in  case  the  parties  cannot  agree  as  to  the  amount  of 
loss,  cannot  operate  to  deprive  the  assured  of  his  right  of  action, 
unless  clearly  made  a  condition  precedent  to  the  existence  of  such 
right.    (Grand  Rapids  Fire  Ins.  Co.  v.  Finn,  736.) 

17.  INSURANCE— PROVISIONS  IN  REGARD  TO  ARBITRA- 
TION. — Under  provisions  in  a  policy  of  fire  insurance  that,  In  case 
of  disagreement  as  to  the  amount  of  loss,  it  shall  be  ascertained  by 
appraisers,  the  demand  of  the  insurer  for  an  appraisal  must  be 
made  in  good  faith,  within  a  reasonable  time  after  proof  of  the  loss 
has  been  furnished,  and  in  such  direct  and  explicit  terms  that  a 
person  of  ordinary  Intelligence  would  fairly  understand  and  be  In- 
formed that  the  Insurer  requests  a  submission  to  appraisers  for  the 
ascertainment  of  the  loss,  and  when  It  is  claimed  that  the  demand 
was  made  In  writing,  the  Instrument,  If  ambiguous,  must  be  con- 
strued most  strongly  against  the  insurer.  (Grand  Rapids  Fire  Ins. 
Co.  V.  Finn,  736.) 

18.  INSURANCE,  LIFE— DEATH  FROM  ABORTION.— Under 
a  life  Insurance  policy  proYiding  that  It  shall  be  void  If  the  Insured 
dies  In  consequence  of  any  violation  of,  or  attempt  to  violate,  any 
criminal  law  of  the  United  States,  or  of  any  state  where  the  in- 
sured may  be,  no  recovery  can  be  had  if  death  results  from  the 
Insured  having  voluntarily  submitted  to  an  illegal  operation  known 
to  be  dangerous  to  life,  with  Intent  to  cause  an  abortion,  without 
any  justifiable  medical  reason.  To  permit  a  recovery  In  such  case 
Is  against  public  policy.  (Wells  v.  New  England  Mut.  Life  Ins.  Co., 
763.) 

19.  INSURANCE.— STATUTES  MERELY  REGULATING  the 
methods  of  conducting  the  business  of  Insurance,  foreign  and  do- 
mestic, are  but  the  exercise  of  the  police  power  of  the  state  in  the 
interests  of  the  public,  and  are  valid  and  constitutional.  (Swing  v. 
Munson,  772.) 

20.  INSURANCE  —  FOREIGN  POLICY  —  NONCOMPLIANCE 
WITH  STATUTES.— A  contract  of  Insurance  made  with  a  foreign 
Insurance  company,  though  valid  where  made,  cannot  be  enforced 
in  another  state  where  the  insured  property  is  located,  when  the 
insurance  company  has  never  complied  with  the  conditions  of  the 
statute  of  the  latter  state  essential  to  the  making  of  a  valid  con* 
tract  of  Insurance  therein.     (Swing  v.  Munson,  772.) 

21.  INSURANCE  —  FOREIGN  POLICY  —  NONCOMPLIANCE 
WITH  STATUTES. — A  contract  of  insurance  made  with  a  foreign 
insurance  company,  and  valid  where  made,  cannot  be  enforced  in 
another  state,  when  in  conflict  with  its  statutes  and  the  declared 
policy  of  its  laws.    (Swing  v.  Munson,  772.) 

INTERSTATE  COMMERCE. 
INTERSTATE    COMMERCE— TELEGRAPH    COMPANIES. 

A  state  statute  restricting  contracts  limiting  the  time  In  which  suit 
may  be  brought,  or  providing  for  notice  before  suit  Is  brought  on 
contracts  for  the  sending  and  delivery  of  telegraph  messages,  la 
not  unconstitutional  as  an  unlawful  interference  with  interstate 
commerce,  when  applied  to  contracts  for  the  transmission  of  inter- 
state messages.    (Burgess  v.  Western  Union  Tel.  Co.,  833.) 

JUDGES. 
1.  JUDGES— EXEMPTION  FROM  LIABILITY.— Judges  of  In- 
ferior courts,  as  well  as  judges  of  courts  of  superior  and  general 
jurisdiction,  are  exempt  from  liability  In  damages  for  judicial  acts, 
even  when  such  acts  are  in  excess  of  their  jurisdiction.  (Calhoun 
W.  Little,  254.) 
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2.  JUDGES-EXEMPTION  FROM  LIABILITT.-A  Judge  of  an 
Inferior  court  wbicb  has  Jurisdiction  of  the  person  and  Jurisdiction 
to  try  and  punish  the  accused  for  the  offense  with  which  he  is 
charged  is  not  liable  in  damages  for  exceeding  his  authority  in 
fixing  and  inflicting  punishment  under  an  ordinance  subsequently 
declared  void.    (Calhoun  y.  Little,  254.) 

JUDGMENT. 

1.  JUDGMENT  LIEN— CONTINUANCE  OP.  AFTER  DEATH 
OF  JUDGMENT  DEBTOR.— A  Judgment  docketed  against  th» 
Judgment  debtor  during  his  lifetime  does  not  cease  to  be  a  lien 
upon  his  death,  but  continues  to  be  a  lien  for  the  period  prescribed 
by  statute  as  the  lifetime  of  Judgment  liens.  (Morton  t.  Adams, 
53.) 

2.  JUDGMENT  LIEN-CLAIM  AGAINST  ESTATE-INCON- 
SISTENCY.— It  Is  not  inconsistent  with  the  continuance  of  a  Judg- 
ment Hen,  after  the  death  of  the  Judgment  debtor,  that  the  Judg- 
ment must,  as  required  by  law,  be  presented  as  a  claim  against 
the  estate  of  the  judgment  debtor,  to  be  paid  in  the  due  courso  of 
administration,  and  that  It  is  not  enforceable  by  execution.  (Mortoo 
y.  Adams,  53.) 

3.  JUDGHENT  LIEN  — CLAIM  AGAINST  ESTATE  — DB- 
Sl'RUCTION  OP  LIEN— MERGER.— The  presentation  and  aJlow- 
anoe  of  a  judgment  as  a  claim  against  the  estate  of  the  Judgment 
debtor  does  not  destroy  the  lien  of  the  Judgment  by  merger  in  the 
allowance  of  the  claim,  or  otherwise.    (Morton  y.  Adams,  53.) 

4.  JUDG.MENT— CLAIM  AGAINST  ESTATE— MERGER.— The 
allowance  of  a  claim  against  an  estate  is  not,  in  any  ti-ue  sense,  a 
judgment;  and  none  of  the  grounds  upon  which  one  judgment  has 
been  held  to  be  merged  in  another  apply  to  the  allowance  of  a  Judg- 
ment as  a  claim  against  an  estate.    (Morton  v.  Adams,  53.) 

5.  JUDGMENT— PERSONAL-CLAIM  AGAINST  RECEIVER. 
A  Judgment  recovered  by  default  in  New  York,  where  the  only 
service  of  process  upon  the  defendant  was  made  out  of  that  state, 
cannot  found  a  claim  against  the  estate  in  the  hands  of  the  receiver. 
(Ward  V.  Connecticut  Pipe  Mfg.  Co.,  207.) 

6.  JUDGMENT— ASSIGNMENT.— The  assignee  of  a  judgment 
which  Is  vacated  on  appeal,  takes  no  interest  under  the  assign- 
ment.    (Bennet  v.  Lathrop,  222.) 

7.  JUDGMENTS— RES  JUDICATA.— A  Judgment  by  default  in 
favor  of  a  physician  for  professional  services  is  not  a  bar  to  an  ac- 
tion against  him  for  malpractice  in  the  performance  of  such  services. 
(Jordahl  y.  Berry,  469.) 

8.  JUDGMENTS— COLLATERAL  ATTACK.— A  Judgment  of  a 
court  having  Jurisdiction  of  the  parties,  and  of  the  subject  matter, 
cannot  be  impeached  collaterally.    (Hall  y.  Sauntry,  497.) 

9.  JUDGMENTS  AGAINST  RECORD  OWNER  —  EFFECT 
AGAINST  GRANTEE  UNDER  UNRECORDED  DEED.— A  stat- 
ute providing  that  "every  conveyance  of  real  estate  not  so  re- 
corded shall  be  void  as  apalnst  any  judgment  lawfully  obtained,  at 
the  suit  of  any  party,  against  the  person  in  whose  name  the  title 
to  such  land  appears  of  record  prior  to  the  recording  of  such  conyey- 
ance,"  Is  not  limited  In  Its  application  to  momy  judgrawits  in  favor 
of  creditors,  but  applies  to  any  judgment  affecting  tlie  title  to  real 
estate,  where  such  title  appoars  of  record  in  the  name  of  the  per- 
son against  whom  the  Judgment  Is  rendered.    (Hall  y.  Sauntry,  497.) 

10.  JUDGMENT— DEBT— MERGER  OP  CAUSE  OP  ACTION. 
When  a  debt  Is  sued  for,  a  final  judgment  merges  the  cause  of  ac> 
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tion  Into  the  judgment,  from  its  date.  The  old  debt  ceases  to  exist 
and  the  new,  or  judgment  debt,  takes  its  place.  (Tourville  r.  Wa- 
bash R.  R.  Co.,  650.) 

11.  JUDGMENT,  FINAI^REMANDING  CAUSE,  WITH  DI- 
RECTIONS.— When  an  appellate  court  remands  a  cause,  with  direc- 
tions "to  enter  judgment  for  the  plaintiff"  In  a  certain  amount,  the 
judgment  of  the  appellate  court  is  a  final  judgment  in  the  cause, 
and  the  entry  of  that  judgment  in  the  lower  court  is  a  purely  min- 
isterial act.    (Tourville  v.  Wabash  R.  R.  Co.,  650.) 

12.  JUDGMENTS  AS  EVIDENCE.— In  the  absence  of  fraud  and 
collusion,  a  judgment  is  conclusive  evidence,  even  against  a  sti-an- 
ger,  of  the  relation  of  debtor  and  creditor  between  the  parties 
thereto,  and  of  the  amount  of  the  indebtedness.  (Bolln  r.  Metcalf, 
898.) 

13.  JUDGMENTS  AGAINST  COUNTIES  ARE  CONCLUSIVE, 
as  against  collateral  attack,  upon  the  question  of  the  validity  of 
county  debts  upon  which  they  are  founded,  both  as  concerns  the 
county  and  a  citizen  or  taxpayer  thereof.  (Grand  Island  etc.  R.  R. 
Co.  V.  Baker,  926.) 

14.  JUDGMENTS  BY  CONFESSION.— A  board  of  county  com- 
missioners cannot  confess  judgment  against  the  county,  nor  author- 
ize an  attorney  so  to  do,  without  pleadings  and  a  hearing  on  their 
behalf.    (Grand  Island  etc.  R.  R.  Co.  v.  Baker,  926.) 

See    Appeal,  12;  Attachment.    5,  6;  Attorney    and    Client;  Courts; 
Ejectment;  Execution,  1;  Municipal  Corporations,  15,  16. 

JUDICIAL  SALES. 

1.  JUDICIAL  SALES— CAVEAT  EMPTOR.— A  purchaser  at  a 
judicial  sale  is  bound  to  comply  with  his  bid,  even  though  he  gets 
no  title  to  the  property  offered  for  sale.     (Pinkston  v.  Harrell,  242.) 

2.  JUDICIAL  SALES,  EFFECT  OF— CAVEAT  EMPTOR.— A 
purchaser  at  a  judicial  sale  must  comply  with  his  bid,  whetlier  the 
property  offered  for  sale  belongs  to  the  defendant  in  execution  or 
not,  and  If  the  sale  is  regular  and  the  amount  bid  equals  or  ex- 
ceeds the  amount  due  on  the  execution,  it  satisfies  the  judgment 
and  the  plaintiff  in  execution  is  precluded  by  an  entry  of  sale  by 
the  sheriff  on  the  execution  from  showing  that  there  has  been,  in 
fact,  no  sale.    (Pinkston  v.  Harrell,  242.) 

8.  JUDICIAL  SALES— COMPELLING  COMPLIANCE  WITH 
BID. — A  purchaser  at  a  judicial  sale  is  bound  to  comply  with  hia 
bid,  and,  upon  his  refusal,  the  sheriff  may,  by  proper  proceeding  by 
the  defendant  in  execution,  be  compelled  to  enter  the  amount  of 
such  bid  as  a  credit  upon  the  execution.    (Pinkston  v.  Harrell.  242.) 

4.  JUDICIAL  SALES— TITLE  OF  PURCHASER— LAND  NOT 
OWNED  BY  JUDGMENT  CREDITOR.— Where  two  people  enter 
into  a  verbal  agreement  that  one  of  them  will  furnish  the  purchase 
price  of  certain  land,  and  that  the  other  will  attend  to  the  purchase 
of  the  land  in  consideration  of  receiving  one-half  of  the  profits 
which  may  later  accrue  from  a  resale  of  the  land,  and  the  land  is 
so  purchased,  the  second  party  taking  a  deed  in  his  own  name,  and 
later,  by  two  separate  conveyances,  transferring  to  the  first  party 
first  one  and  then  the  other  undivided  half  of  the  laud,  the  second 
party  at  no  time  has  an  interest  in  the  land  subject  to  seizure  and 
sale  under  execution.  A  sale  of  an  undivided  half  of  the  land, 
undcv  a  judgment  rendered  against  the  second  party  subsequent  to 
his  conveyance  of  the  second  undivided  half,  and  decreed  in  disre- 
gard of  such  conveyance,  passes  nothing  to  a  purchaser  thereat. 
(Perkins  v.  Meighan,  586.) 


Index.  1007 

8.  JUDICIAL  SALES-PURCHASE  BY  ATTORNEY.— A  pur- 
chase of  property  by  an  attorney  at  a  Judicial  sale  In  which  his  client 
is  interested  is  against  public  policy,  and  the  client  may  elect  to 
treat  him  as  a  trustee;  but  if  the  client  afterward  deals  with  the  at- 
torney as  the  owner  of  the  property  he  thereby  ratifies  the  purchase 
and  is  estopped  from  claiming  the  benefit  thereof.  (Olson  y.  Lamb, 
670.) 

6.  JUDICIAL  SALES— PURCHASE  BY  ATTORNEY— RATIFI- 
CATION.— If  an  attorney,  who  has  purchased  property  at  a  Judicial 
sale  in  which  his  client  is  interested,  conceals  from  such  client  ma- 
terial facts  which  might  affect  the  latter's  election  to  treat  the  at- 
torney as  a  trustee,  dealings  between  them  on  the  basis  of  the  at- 
torney's ownership,  the  client  being  in  ignorance  of  the  facts,  does 
not  prevent  him,  upon  learning  of  such  facts,  from  enforcing  the 
trust.    (Olson  v.  Lamb,  670.) 

7.  JUDICIAL  SALES— CONTRACT  AS  TO  BIDS.— A  contract 
between  two  persons,  whereby  one  of  them  Is  to  bid  at  a  Judicial 
sale  and  subsequently  handle  the  property  on  behalf  of  both,  is 
valid,  and  does  not  vitiate  the  sale,  when  the  efTect  is  not  to  chill 
bids  nor  prevent  competition,  but  to  enable  persons  to  compete, 
when  without  combining  they  cannot  do  so.    (Olson  v.  Lamb,  670.) 

8.  JUDICIAL  SALES— PURCHASE  BY  ATTORNEY— REIM- 
BURSEMENT. — An  attorney  who  purchases  property  at  Judicial 
sale  in  which  his  client  is  interested  is  entitled  to  recover  only  the 
amount  he  paid  at  such  sale.    (Olson  v.  Lamb,  670.) 

9.  JUDICIAL  SALES— PURCHASE  BY  ATTORNEY— TRUSTS 
^COMPENSATION. — An  attorney  who  purchases  property  for  hia 
own  benefit  at  a  Judicial  sale  in  which  his  client  is  interested  can- 
not, on  a  suit  to  declare  him  a  trustee,  be  allowed  compensation  for 
professional  services  in  procuring  the  sale  to  be  confirmed.  (Olson 
V.  Lamb,  670.) 

See  Execution,  13,  16,  17;  Liens,  2,  4;  Taxation,  1;  Trusts,  1-^  8-11. 

JURISDICTION. 

JURISDICTION— QUESTION  OF  TITLE  IN  FORECLOS- 
URE PROCEEDINGS— CONTINGENT  REMAINDERMAN— LIFE 
TENANT. — In  a  foreclosure  suit,  brought  by  the  mortgagee  of  a 
contingent  remainderman,  the  court  has  Jurisdiction  to  determine 
the  question  of  title,  where  the  life  tenant,  by  his  answer,  asserts 
absolute  title  in  himself,  and  denies  that  either  the  mortgagee  or 
his  mortgagor  has  any  interest  in  the  mortgaged  premises.  (People's 
Loan  etc.  Bank  v.  Garlington,  800.) 

See  Appeal,  15;  Associations,  5,  6;  Attachment,  1. 

JURY  TRIAL. 

See  Homicide,  8;  Master  and  Servant,  5.  6;  Negligence,  6,  6;  New 

Trial,  2,  3;  Statutes,  16;  Trial,  2,  «. 

LANDLORD  AND  TENANT. 

1.  LANDLORD  AND  TENANT— PAROL  PROMISE  TO  PAY 
RENT — ESTOPPEL. — A  parol  promise  by  one  in  possession  of  land 
to  pay  rent  to  one  out  of  possession,  who  has  neither  title  nor  right 
of  possession,  is  void  for  want  of  consideration,  and  is  not  an  es- 
toppel in  favor  of  a  landlord  as  against  a  tenant  (Clary  v.  O'Sheft. 
465.) 

2.  LANDLORD  AND  TENANT— ADVERSE  POSSESSION.— A 
tenant  who  remains  in  possession  after  the  expiration  of  his  term, 
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without  any  express  repudiation  of  the  relation  created  by  the  lease, 
does  not  hold  adversely  to  the  landlord,  no  matter  what  his  secret 
intention  may  be.    (Carson  v.  Broady,  691.) 

3.  LANDLORD  AND  TENANT— DENIAL  OF  TITLE  BY  TEN- 
ANT.— A  tenant  cannot,  while  in  possession  of  the  premises,  deny 
his  landlord's  title,  even  before  the  lease  is  made,  and  tliis  rule  is 
applicable  in  every  case  in  which  such  possession  has  been  ob- 
tained by  permission  of  the  owner  and  in  recognition  of  his  title. 
(Carson  v.  Broady,  691.) 

4.  LANDLORD  AND  TENANT— PAROL  AGREEMENT  FOR 
LEASE— STATUTE  OF  FRAUDS.— A  parol  agreement  for  a  lease 
to  begin  at  a  future  date  to  a  person  already  in  possession  as  a  ten- 
ant, is  within  the  statute  of  frauds.    (Gladwell  v.  Holcomb,  724.) 

5.  LANDLORD  AND  TENANT— TENANCY  FROM  YEAR  TO 
YEAR— ELECTION  OF  LANDLORD— NOTICE  TO  QUIT.— If  a 
tenant  for  a  year  holds  over  after  the  expiration  of  his  term,  the 
landlord  may  elect  to  treat  him  as  a  tenant  for  another  year,  or  as 
a  trespasser,  and.  In  the  latter  case,  may  maintain  ejectment 
against  him  without  notice  of  his  intention  not  to  prolong  the  ten- 
ancy or  he  may  maintain  an  action  of  forcible  detainer,  without 
notice  to  the  tenant  to  quit  the  premises,  except  the  statutory  writ- 
ten notice  of  three  days  required  by  statute.  (Gladwell  v.  Hol- 
comb, 724.) 

6.  LANDLORD  AND  TENANT— TENANCY  FROM  YEAR  TO 
YEAR— HOLDING  OVER.— A  tenant  for  a  year  holding  over  with 
the  assent  of  his  landlord  after  the  expiration  of  the  lease  becomes 
a  tenant  from  year  to  year,  upon  the  terms,  and  subject  to  the  con- 
ditions, of  the  original  lease.    (Gladwell  v.  Holcomb,  724.) 

7.  LANDLORD  AND  TENANT— TENANCY  FROM  YEAR  TO 
YEAR.— NOTICE  TO  QUIT  is  not  necessary  to  terminate  a  ten- 
ancy from  year  to  year  arising  from  the  tenant  holding  over  after 
the  expiration  of  his  term.    (Gladwell  v.  Holcomb,  724.) 

LEASE. 
See  Cotenancy,  ft. 

LEGISLATURE. 
See  Contracts,  18. 

LIBEL. 

LIBBI^-TRANSMISSION  BY  TELEGRAPH— PUBLICA- 
TION.— If  a  libelous  telegraphic  message  is  delivered  to  an  operator 
at  one  place,  and  by  him  transmitted  by  sound  over  the  wires  to 
the  operator  at  another  place,  and  by  the  latter  reduced  to  writing 
and  delivered  to  the  addressee,  this  constitutes  a  publication  of  the 
libel.    (Peterson  v.  Western  Union  Tel.  Co.,  461.) 

LIENS, 

1.  LIENS  — RIGHTS  OF  JUNIOR  LIENOR  -  VOLUNTARY 
PAYMENT.— The  discharge  by  a  lienholder  of  a  valid  prior  tax,  or 
other  valid  lien,  is  not  a  voluntary  payment,  but  a  payment  in  In- 
vltum.    (New  England  Loan  etc.  Co.  v.  Robinson,  657.) 

2.  LIENS-RELEASE  OF-EXECUTION  SALES— NOTICE.— 
If  a  release  of  a  lien  is  filed  of  record,  and  on  the  same  day  the 
debtor  files  a  refusal  to  accept  such  release,  both  appearing  'on  the 
same  docket,  purchasers  at  execution  sale  are  bound  to  take  notice 
of  such  refusal.    (Fisler  v.  Laubach,  769.) 
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8.  LIENS— RELEASE  OF.— The  bolder  of  a  first  lien  cannot  re- 
lease land  of  his  debtor,  taken  In  execution  on  a  Junior  Judgment, 
BO  as  to  preserve  bis  lien  for  its  full  amount  against  other  land  of* 
the  debtor,  against  the  latter's  will.    (Flsler  v.  Laubach.  7G9.) 

4.  LIENS  —  ORDER  OP  DISCHARGE  OF  —  EXECUTION 
SALES. — lu  the  absence  of  any  equity  to  prevent  him,  a  debtor 
has  the  absolute  right  to  insist  on  the  regular  process  of  the  law 
with  its  regular  and  usual  result  for  tlie  discharge  of  liens  on  bl» 
property,  and  their  payment  out  of  the  proceeds  according  to  their 
legal  priority.    (Flsler  v.  Laubach,  709.) 

5.  LIENS  —  PRIORITIES  — FORECLOSURE— PARTIES— RB- 
IMBURSEMENT.— The  holder  of  a  Junior  lien  on  a  tract  of  land,  not 
made  a  party  to  the  foreclosure  of  a  prior  lien  upon  a  larger  tract, 
including  the  former,  cannot  enforce  his  lien  against  the  purchaser 
at  the  foreclosure  sale  without  first  compensating  him  to  the  ex- 
tent that  be  has  discharged  such  prior  lien.    (Spencer  t.  Jones,  870.> 

Bee  Cotenancy,  1-4;  Judgment,  1-3;  Mechanics'  Liens;  Mortgages,  4;. 
Pledge,  8;  Receivers,  5,  7;  Shipping,  1;  Taxation,  24. 

LIMITATION  OF  ACTIONS. 

LIMITATION  OF  ACTIONS— DEMURRER.— The  §tatut» 
of  limitations  may  be  Invoked  by  general  demurrer  when  the  l&ps^ 
of  time  appears  on  the  face  of  the  petition.  (Zuellig  r.  Hemerlle». 
707.) 

See  Suretyship,  6;  Taxation,  2-4;  Vendor  and  Purchaser,  8. 

MANSLAUGHTER. 
See  Homicide,  19,  20. 

MARRIAGE  AND  DIVORCE. 

1.  MARRIAGE  AND  DIVORCE— DECREE  FOR  MAINTB- 
NANCE— RECEIVER.— If  a  wife  sues  her  husband  for  a  divorce  oa 
the  ground  of  his  extreme  cruelty,  praying  that  a  portion  of  what 
she  claims  to  be  the  community  property  be  awarded  to  her,  that 
a  receiver  be  appointed,  and  for  general  relief,  but  the  divorce  Is 
denied,  she  Is  entitled  to  a  decree  for  the  maintenance  of  herself, 
and  the  children  under  her  care,  and  for  the  appointment  of  a  re> 
ceiver  to  enforce  such  decree,  where  the  statute  authorizes  such  a 
decree  In  case  the  divorce  Is  denied,  if  the  case,  made  by  her  shows 
that  her  husband  has  left  her  without  canse;  that  be  has  been  guilty 
of  conduct  which  the  court  finds  makes  It  impossible  for  her  to  live 
with  blra;  that  she  has  no  means;  that  he  is  a  nonresident  of  the 
state;  that  he  owns  property  of  great  value,  both  In  the  state  and 
out  of  it;  and  that  he  has  endeavored,  and  is  endeavoring,  to  dis- 
pose of  bis  property  for  the  purpose  of  depriving  her  of  the  means 
of  support.  It  Is  not  necessary,  in  such  a  case,  to  charge  a  failure 
to  provide  the  plaintiff  with  the  necessaries  of  life.  (Anderson  ▼. 
Anderson.  17.) 

2.  MARRIAGE  AND  DIVORCE-NECESSITY  FOR  MAINTE- 
NANCE UPON  REFUSAL  OF  DIVORCE.— Upon  the  refusal  of  a 
divorce  asked  for  by  a  wife,  the  necessity  of  a  separate  mainte- 
nance for  her,  and  the  children  under  her  care.  Is  shown  by  an  unde- 
nied  averment  In  her  complaint  that  her  husband  was  threatening 
to  dispose  of  his  property  in  order  to  deprive  her  of  the  means  of 
support.    (Anderson  r.  Anderson.  17.) 

8.     MARRIAGE    AND    DIVORCE— MAINTENANCE  UPON  RE- 
FUSAL OF  DIVORCE— SUPPORT  OF  MINOR  CHILD.— Upon  the 
Am.  9r.  Rv.,  Voi..  LXXL— «4 
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•denial  of  a  wife's  application  for  a  divorce,  the  court,  In  granting 
«  decree  for  the  maintenance  of  the  plaintiff,  may  properly  make 
an  allowance  to  her  for  the  support  of  a  minor  child,  who  is  in  the 
mother's  custody  and  is  supported  by  her,  although  the  custody  of 
the  child  has  not  been  awarded  to  the  plaintiff.  The  husband  has 
no  reason  to  complain,  for  such  a  provision  relieves  him  from  liabil- 
ity for  the  support.     (Anderson  v.  Anderson,  17.) 

4.  MARRIAGE  AND  DIVORCE— MAINTENANCE  UPON  RE- 
■ITUSAL     OF      DIVORCE  — SUPPORT     OF     INVALID      ADULT 

DAUGHTER.— Upon  the  denial  of  a  wife's  application  for  a  divorce, 
the  court,  in  granting  a  decree  for  her  maintenance,  may  properly 
make  an  allowance  to  her  for  the  support  of  an  invalid  daughter  un- 
der her  care,  who  is  past  eighteen  years  of  age,  and  who  is  depend- 
ent upon  her  parents  for  support.    (Anderson  v.  Anderson,  17.) 

5.  MARRIAGE  AND    DIVORCE— MAINTENANCE    UPON  DE- 
NIAL OF  DIVORCE— WHAT  MAY  BE  CONSIDERED.— In  fixing 
the  amount  of  maintenance,  upon  a  refusal  of  the  wife's  application 
jfor  a   divorce,  her    condition    in  life    may    always  be   considered. 
••^Anderson  v.  Anderson,  17.) 

6.  MARRIAGE  AND  DIVORCE— ALLOWANCE  FOR  MAIN- 
TENANCE UPON  DENIAL  OF  DIVORCE— WHEN  NOT  EXCES- 
•SIVE— DISCRETION.— There  is  no  settled  rule  to  control  the  dis- 
cretion of  the  trial  court  in  making  an  allowance  to  the  wife  for  her 
maintenance  upon  a  denial  of  her  application  for  a  divorce.  An  al- 
lowance to  her,  however,  of  one  hundred  and  fifty  dollars  per 
month,  out  of  an  income  of  two  hundred  and  thirty  dollars,  from 
property  in  this  state,  beside  the  privilege  of  a  dwelling-house  and 
furniture,  is  not  excessive,  where  the  husband  has  an  income,  from 
property  in  another  state,  of  four  hundred  and  forty  dollars  per 
month.     (Anderson  v.  Anderson.  17.) 

7.  MARRIAGE  AND  DIVORCE- MAINTENANCE— FINDING 
AS  TO  PROPERTY  OUT  OF  THE  STATE.— Upon  denying  a  wife's 
application  for  a  divorce,  and  in  making  an  allowance  for  mainte- 
nance, the  court's  omission  to  find  as  to  the  expenses  of  property 
owned  by  the  husband  in  another  state,  as  to  an  alleged  Indebted- 
ness thereon,  and  as  to  whether  its  income  was  gross  or  net,  is  not 
anaterial,  where  the  answer  admits  a  valuation  with  a  gross  income 
<ot  two  himdred  and  eighty-seven  dollars  per  month,  and  its  aver- 
anents  as  to  expenses  are  too  vague  to  be  the  subject  of  a  finding. 
-^Anderson  v.  Anderson,  17.) 

8.  MARRIAGE  AND  DIVORCE  —  APPOINTMENT  OP  RB' 
CEIVER  IN  ACTION  FOR  DIVORCE— WHEN  JUSTIFIABLE.— 
In  an  action  by  a  wife  against  her  husband  for  a  divorce,  where  it 
appears  that  he  is  a  resident  of  another  state,  to  which  he  is  at- 
tached by  large  holdings  of  property  therein,  and  that,  by  reason  of 
his  nonresidence,  he  cannot  give  personal  attention  to  his  property 
In  this  state,  but  leaves  It  to  the  management  of  agents,  and  it  Is 

jadmitted  by  the  pleadings  that  he  has  endeavored,  and  is  endeavor- 
ang,  to  sell  or  encumber  his  property  so  as  to  deprive  his  wife  of  a 
«upport,  the  court  is  justified  in  appointing  a  receiver  to  enforce  its 
decree  of  maintenance.    (Anderson  v.  Anderson,  17.) 

9.  MARRIAGE  AND  DIVORCE— MAINTENANCE— MODIFY- 
ING DECREE  FOR,  ON  APPEAL.— If  a  decree  for  maintenance 
contains  no  provision  for  its  modification  or  change,  the  court  will, 
upon  an  appeal  from  the  judgment,  be  required  to  modify  it  by  pro- 
viding therein  that,  upon  application  of  either  party,  upon  notice  to 
the  other,  and  upon  the  proper  showing  therefor,  it  may  modify  or 
ichange  the  judgment  in  such  mode  and  to  such  extent  as  it  may 
^eem  just,  or  may  set  the  judgment  aside.  (Anderson  v.  Anderson, 
17.) 
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10.  MARRIAGE  AND  DIVORCE  -  ALLOWANCE  OP  ALI- 
MONY AND  SUIT  MONEY.  WHERE  MARRIAGE  IS  DENIED- 
REVERSAL  OF  ORDER.-As  the  fact  of  marriage  must  be  proved 
by  a  preponderance  of  evidence,  in  an  action  for  divorce,  where 
the  marriage  is  denied,  an  order  made  in  such  action,  brought  by 
a  woman  who  claims  to  be  a  wife,  against  her  alleged  hu  Itand, 
who  makes  a  complete  denial  of  the  marriage,  allowing  alimony 
and  suit  money  upon  a  mere  prima  facie  showing  of  the  fact  of 
marriage,  made  out  by  the  averments  of  the  complaint,  depositions, 
and  ex  parte  affidavits,  will  be  reversed  on  appeal,  where  It  is  evi- 
dent that  the  preponderance  of  the  entire  proof  presented  by  hf>th 
parties  is  against  the  fact  of  marriage,  on  the  ground  that  the 
quantum  of  evidence  necessary  was  not  produced  by  the  wife  to 
support  the  fact  of  marriage,  and  that,  if  the  trial  court  adjwlged 
that  there  was  a  preponderance  of  evidence  to  support  such  fact. 
It  was  a  plain  abuse  of  discretion.    (Hlte  v.  Hite,  82.) 

11.  MARRIAGE  AND  DIVORCE  —  ALIMONY  AND  SUIT 
MONEY  WHERE  MARRIAGE  IS  DENIED.— If  a  woman,  who 
claims  to  be  a  wife,  brings  an  action  for  a  divorce  against  her  al- 
leged husband,  asking  for  alimony,  pendente  lite,  counsel  fees,  and 
expenses  of  suit,  she  is  not  entitled  to  such  an  allowance,  where 
the  defendant  denies  the  marriage,  until  she  satisfies  the  court,  by 
a  preponderance  of  the  entire  evidence  introduced  upon  the  hear- 
ing of  her  motion,  that  she  is  the  wife  of  the  defendant.  It  is 
not  enough  for  her  to  make  merely  a  prima  facie  ease  as  to  the 
existence  of  the  marriage,  regardless  of  the  denials  or  proof  pro- 
duced by  the  defendant.     (Hite  v.  Hite.  82.) 

12.  MARRIAGE  AND  DIVORCE— ALIMONY.— WHEN  THE 
MARRIAGE  IS  DENIED,  in  an  action  for  divorce,  the  marriage 
must  be  proved,  before  alimony  can  be  allowed;  and  a  prima  facie 
showing  made  by  the  wife,  when  there  is  a  counter  showing,  is  not 
Butticient,  for  the  judge  should  be  satisfied,  from  the  entire  proof 
made,  of  the  fact  of  marriage.    (Hite  v.  Hite,  82.) 

13.  MARRIAGE  AND  DIVORCE.— TO  JUSTIFY  ALIMONY,  in 
an  action  for  divorce,  the  marriage  must  be  admitted  or  proved. 
(Hite  V.  Hite,  82.) 

MASTER  AND  SERVANT. 

1.  MASTER  AND  SERVANT— ASSUMPTION  OP  RISKS.— 
While  a  servant  impliedly  assumes  the  risk  of  negligence  by  bis  fel- 
low-servants, yet  he  does  not  assume  any  risk  on  account  of  the 
negligence  of  his  master  which  is  unknown  to  him;  and  whtTe  the 
negligence  of  the  latter  in  retaining  an  incompetent  or  careless  ser- 
vant combines  with  the  negligence  of  such  servant,  and  the  two  con- 
tribute to  the  injury  of  another  servant  the  master  is  liable. 
(Jenson  v.  Great  Northern  Ry.  Co.,  475.) 

2.  MASTER  AND  SERVANT  —  ASSUMPTION  OF  RISKS- 
NEGLIGENCE. — The  rule  that  a  servant  impliedly  assumes  the 
risk  of  negligence  by  his  fellow-servants  has  no  application  to  a 
case  where  the  master  is  negligent  in  employing  or  retaining  in  his 
service  an  incompetent  or  careless  servant,  who  by  his  negiij,'pnce 
Injures  another  servant,  having  no  notice  of  such  incompetency  or 
carelessness.  In  such  case,  the  master  is  liable  for  the  act  of  the 
servant  whom  he  negligently  retains.  (Jenson  v.  Great  Northern 
Ry.  Co.,  475.) 

3.  MASTER  AND  SERVANT— NEGLIGENCE— SUFFICIENCY 
OF  COMPLAINT.— In  an  action  to  recover  for  personal  injury 
caused  by  negligence,  a  complaint  to  the  effect  that  the  plaintiff  was 
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Injured  while  In  the  service  of  the  defendant,  by  his  Incompetent 
and  careless  fellow-servant,  whom  the  defendant  then  knew  to  be 
such,  but  the  plaintiff  did  not,  carelessly  and  negligently  causing 
an  ax  to  fall  upon  him  while  each  was  in  the  line  of  his  employ- 
ment, states  a  cause  of  action.  (Jenson  v.  Great  Northern  Ry.  Co., 
475.) 

4.  MASTER  AND  SERVANT— MASTER'S  LIABILITY  FOR 
MALICIOUS  ACTS  OF  SERVANT.— A  master  is  liable  for  willful 
or  malicious,  as  well  as  for  negligent,  acts  of  his  servant,  done  in 
the  course  of  his  employment  and  within  the  scope  of  his  authority. 
(Nelson  Business  College  Co.  v.  Lloyd,  729.) 

6.  MASTER  AND  SERVANT— MOTIVE  FOR  ACT  OF  SERV- 
ANT, WHEN  QUESTION  FOR  JURY.— If,  in  an  action  seeliing  to 
hold  a  master  liable  for  the  wrongful  act  of  his  servant,  performed 
In  the  course  of  his  employment,  the  evidence  is  such  that  different 
minds  may  fairly  draw  different  conclusions  as  to  the  real  motive 
and  purpose  of  the  servant  in  committing  such  act,  the  question  of 
such  motive  must  be  determined  by  the  jury  under  proper  instruc- 
tions, and  it  is  error,  in  such  case,  for  the  trial  court  to  direct  a 
verdict  for  the  defendant.  (Nelson  Business  College  Co.  v.  Lloyd, 
729.) 

6.  MASTER  AND  SERVANT— SERVANT,  WHEN  IN  COURSE 
OF  EMPLOYMENT— QUESTION  FOR  JURY.— In  an  action  seeli- 
ing to  hold  the  master  liable  for  an  act  of  his  servant,  which,  from 
its  nature,  is  within  his  employment,  the  question  is  whether  it  was 
in  fact  done  in  the  performance  of  his  service  to  his  master,  or  was 
done  wholly  for  the  purpose  of  injuring  the  plaintiff,  and  none 
other,  that  question  must  be  determined  by  the  jury.  (Nelson 
Business  College  Co.  v.  Lloyd,  729.) 

7.  MASTER  AND  SERVANT— ACTS  BEYOND  SCOPE  OF  EM- 
PLOYMENT.— If  a  railroad  company  intrusts  the  care  of  its  hand- 
car to  its  section  foreman,  it  does  not  thereby  become  liable  for  an 
Injury  to  a  person  at  a  public  crossing,  caused  by  collision  with  such 
handcar  through  the  negligence  of  such  foreman  while  operating  tlie 
car  upon  his  private  business,  not  in  the  line  of  the  operation  of 
the  railroad,  nor  in  the  performance  of  a  duty  to  the  company,  and 
in  violation  of  its  orders.    (Branch  v.  International  etc.  Ry.  Co.,  844.) 

8.  MASTER  AND  SERVANT— LIABILITY  FOR  WILLFUL  IN- 
JURY TO  TRESPASSER.— A  railroad  engineer,  who  Intentionally 
throws  steam  and  hot  water  upon  a  trespasser,  in  order  to  drive  him 
from  his  engine,  is  guilty  of  an  intentional  and  willful,  and  not  a 
merely  negligent,  wrong;  and  in  such  case  the  railroad  company  Is 
liable.    (Galveston  etc.  Ry.  Co.  v.  Zantzinger,  859.) 

9.  MASTER  AND  SERVANT— LIABILITY  FOR  UNAUTHOR- 
IZED  ACTS  OF  SERVANT.— An  act  done  by  a  servant  within  the 
scope  of  his  general  authority,  in  furtherance  of  the  master's  busi- 
ness and  for  the  accomplishment  of  the  object  for  which  the  ser- 
vant is  employed,  renders  the  master  liable,  although  such  particu- 
lar act  was  expressly  forbidden  by  the  master,  and  unlawful  in 
Itself.    (Burnett  v.  Oechsner.  880.) 

10.  MASTER  AND  SERVANT— LIABILITY  FOR  UNAUTHOR- 
IZED ACT  OF  SERVANT.— If  a  servant  in  charge  of  his  master's 
farm,  with  authority  to  l^eep  hogs  from  trespassing  thereon,  first 
catches  and  then  hauls  some  trespassing  hogs,  belonging  to  a  third 
party,  Into  another  state,  where  he  unloads  them  at  a  hog  ranch 
belonging  to  the  master,  the  latter  is  liable  for  such  act  of  the  ser- 
vant, although  It  is  unauthorized,  because  it  is  in  the  line  of  his 
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♦mplojrment,  and  In  furtherance  of  the  master's  business.    (Burnett 
V.  Oechsner,  880.) 

See  Damages,  11,  12;  Railroads,  8;  Statutes,  4. 

MECHANICS'  LIENS. 

MECHANICS'  LIENS  — VESTED  RIGHT— CHANGE  IN 
STATUTE. — A  mechanic's  lien  fixed  and  secured  under  an  existing 
statute  becomes  a  vested  right,  and  no  subsequent  repeal  or  modifi- 
cation of  such  statute  can  affect  sach  right  (Waters  t.  Dixie 
Lumber  etc.  Co.,  281.) 

MISDEMEANOB. 
See  Arrest 

MORTGAGES. 

1.  MORTGAGE  OP  STREET  RAILWAY  PROPERTY,  IN- 
CLUDING REALTY  AND  PERSONALTY  IN  ONE  INSTRUMENT 
—VALIDITY  OF.— A  mortgage  of  street  railway  property,  Includ- 
ing personalty  as  well  as  realty,  not  executed  in  conformity  with 
the  requirements  of  the  statute  concerning  chattel  mortgages,  but 
only  as  a  mortgage  of  real  property,  is  void  as  to  creditors  of  the 
mortgagor  which  attach  the  personal  property.  (Bishop  v.  Mc- 
Killican,  68.) 

2.  MORTGAGE  FOR  ADEQUATE  CONSIDERATION  —  VA- 
LIDITY OF,  AS  AGAINST  EXISTING  CREDITORS.— A  mortgage 
given  by  a  corporation  to  secure  bonds  Issued  by  It  is  valid,  as 
against  existing  creditors,  even  though  accompanied  by  an  agree- 
ment that  its  execution  should  be  kept  concealed,  and  that  It  should 
not  be  recorded  within  the  time  prescribed  by  law,  where  it  appears 
that  the  security  given  was  for  an  adequate  consideration  received. 
(American  etc.  Banlc  v.  McGettigan,  345.) 

3.  MORTGAGES— ATTORNEY'S  FEE  FOR  COLLECTION.— A 
mortgage  note  may  validly  stipulate  for  the  payment  of  an  attor- 
ney's fee  for  Its  collection,    (^illsaps  v.  Chapman,  647.) 

4.  MORTGAGES— RIGHTS  OF  JUNIOR  LIENOR,— The  holder 
of  a  mortgage  or  other  lien  against  property  may  discharge  any  prior 
lien  existing  against  it  for  his  own  protection,  and,  for  the  purpose 
of  reimbursing  himself,  add  the  amount  due  on  the  lien  discharged 
to  his  own  lien  upon  the  property,  and  it  is  not  necessary  that  this 
right  should  be  stipulated  for  in  an  express  contract  between  the 
property  owner  and  the  holder  of  the  lien.  (New  England  Loan 
etc.  Co.  V.  Robinson.  657.) 

5.  MORTGAGES— RIGHTS  OF  ASSIGNEE.- The  provisions  of 
a  mortgage  are  not  personal  to  the  mortgagee,  but  inure  to  the 
owner  of  any  part  of  the  debt  secured.  (New  England  Loan  etc 
Co.  V.  Robinson,  657.) 

6.  MORTGAGES-ASSIGNMENT  OP  BOND  COUPON.-The 
detaching  of  an  Interest  coupon  from  a  bond  by  the  owner  thereof, 
and  transferring  it  to  a  third  person,  operate  as  an  assignment  pro 
tanto  of  the  mortgage  which  secures  the  entire  debt  (New  England 
Loan  etc.  Co.  v.  Robinson,  657.) 

7.  MORTGAGES.— A  CONTINGENT  REMAINDER  In  real  e9> 
tate  may  be  mortgaged.  (People's  Loan  etc.  Bank  v.  Garllngton, 
800.) 

8.  MORTGAGES  —  PREMATURE  FOREOLOSUBB  AS  TO 
LIFE  TENANT.— Upon  breach  of  the  condition  of  a  mortgage,  by 
a  contingent  remainderman,  there  may  be  a  foreclosure  and  sale  of 
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whatever  Interest  the  mortgagor  has  in  the  mortgaged  premises, 
without  waiting  until  the  happening  of  the  condition  upon  which  the 
remainder  would  become  vested.  Hence,  such  a  suit  is  not  prema- 
ture as  to  the  life  tenant  in  possession,  especially  where  he  denies 
the  title  of  the  mortgagee  and  mortgagor,  and  asserts  it  In  himself. 
(People's  Loan  etc.  Banl£  v.  Garlington,  800.) 

See    Execution,    17;   Receivers,    4-6;   Statutes,    2;   Suretyship,  2-5; 
Trusts,  10;  Vendor  and  Purchaser,  1-3. 

MUNICIPAL  CORPORATIONS. 

1.  MUNICIPAL  CORPORATIONS— ORDINANCE  REQUIRING 
FLAGMAN  AT  RAILWAY  CROSSING.— Under  a  municipal  char- 
ter granting  to  the  city  "the  general  powers  possessed  by  municipal 
corporations  at  common  law,"  and  conferring  on  such  city  the  care, 
control,  and  management  of  the  streets  within  its  limits,  and  con- 
taining a  general  clause  giving  to  the  members  of  the  city  council 
"full  power  and  authority  to  make,  enact,  ordain,  establish,  pub- 
lish, enforce,  alter,  modify,  correct,  and  repeal  all  such  ordinances, 
rules,  and  by-laws  for  the  government  and  good  order  of  the  city, 
for  the  suppression  of  vice  as  they  shall  deem  expedient,"  neither 
the  city  nor  its  council  has  power,  express,  Implied,  or  otherwise,  to 
adopt  an  ordinance  requiring  a  railway  company  to  maintain  a  flag- 
man at  such  street  crossings  as  such  counsel  may  require  (Red 
Wing  V.  Chicago  etc.  Ry.  Co.,  482.) 

2.  MUNICIPAL  CORPORATIONS— ORDINANCE  REQUIRING 
FLAGMAN  AT  RAILWAY  CROSSING.— A  city  ordinance  requir- 
ing a  railway  company  to  maintain  a  flagman  at  certain  street  cross- 
ings Is  void,  and  not  a  lawful  exercise  of  the  police  power  of  the 
city.    (Red  "^Ving  v.  Chicago  etc.  Ry.  Co.,  482.) 

3.  MUNICIPAL  CORPORATIONS  —  VOID  ORDINANCE  — 
RATIFICATION  BY  AMENDMENT  OP  CHARTER.— An  amend- 
ment to  a  city  charter  providing  that  all  ordinances  of  such  city 
theretofore  enacted  shall  remain  in  force,  does  not  validate  an  un- 
authorized and  void  ordinance.  (Red  Wing  v.  Chicago  etc.  Ry.  Co., 
482.) 

4.  MUNICIPAL  CORPORATIONS— CARE  OF  STREETS  AND 
HIGHWAYS— DUTY  TO  PROVIDE  GUARDS.— Whenever,  owing 
to  the  existence  of  embanlcments  or  excavations  alongside  of  a  pub- 
lic street  or  highway  it  would  be  reasonably  prudent  and  necessary 
to  erect  and  maintain  railings,  or  other  suitable  barriers,  to  pre- 
vent accidents  to  passengers  traveling  along,  coming  into,  or  leav- 
ing such  street  or  highway  at  customary  and  proper  points.  It  is 
the  duty  of  the  proper  municipality  to  provide  such  guards  or  bar- 
riers, and  its  neglect  to  do  so  renders  it  liable  in  damages  to  those 
who,  in  the  exercise  of  ordinary  and  reasonable  care,  themselves 
sustain  injury  in  consequence  of  such  neglect.  (O'Malley  v.  Par- 
sons, 778.) 

5.  MUNICIPAL  CORPORATIONS  -  CARE  OP  STREETS  — 
NEGLIGENCE,  WHEN  QUESTION  FOR  .JURY.- If,  in  an  action 
against  a  municipality  to  recover  for. injuries  from  being  thrown 
over  an  embankment  while  driving  along  a  public  street  or  high- 
way recently  excavated,  and  then  undergoing  repair,  without 
guards  or  barriers,  the  evidence  shows  tliat  the  accident  happened 
on  a  dark  night,  that  plaintiff  did  not  know  of  the  alterations  in 
the  street,  that  prior  to  such  alterations  the  street  was  safe,  that 
there  was  plenty  of  public  ground  under  the  exclusive  control  of 
the  municipality  on  which  suitable  guards  or  barriers  could  have 
been  erected,  the  questions  of  the  negligence  of  the  municipality  in 
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thus  leaving  the  street  unguarded,  and  of  the  contributory  negll> 
gence  of  the  plaintiff  In  thus  driving  along  the  strert,  are  both  ques- 
tions of  fact  for  the  jury  to  determine  under  proper  instructions.. 
(O'Malley  v.  Parsons.  778.) 

6.  MUNICIPAL  CORPORATIONS— INVALID  STREET  AS- 
SESSMENT— BENEFIT  TO  LOTS.— If  a  statute  provides  that  if, 
for  any  reason,  recovei-y  for  street  Improvement  cannot  be  had  iik 
accordance  with  the  assessment  made  on  the  front  foot  rule,  it  may 
be  allowed  according  to  the  standard  of  benefits  to  the  lot  assessed, 
an  abutting  property  owner  is  not  required  to  enter  into  the  ques- 
tion of  benefits  in  order  to  defend  against  an  invalid  assessment: 
under  the  front  foot  rule.    (Hutcheson  v.  Storrle,  884.) 

7.  MUNICIPAL  CORPORATIONS  —  STREET  IMPROVB- 
MENT— ASSESSMENT  —  ESTOPPEL.— The  failure  of  a  person 
who  owns  property  abut  ling  on  a  street  to  appear  when  opportunity 
Is  afTorded  to  contest  the  validity  of  an  assessment  for  street  Im- 
provement, In  default  of  which  a  statute  provides  that  he  shall  b« 
estopped  from  contesting  the  validity  of  such  assessment,  does  not: 
estop  him  from  showing  that  It  Is  invalid,  because  the  statute  au- 
thorizing it  is  unconstitulional  in  this,  that  it  authorizes  such  assess- 
ment in  a  sum  materially  exceeding  the  special  benefits  which  such 
property  ean  derive  from  the  improvement.  (Hutcheson  v.  8torrle» 
884.) 

8.  MUNICIPAL  CORPORATIONS  —  STREET  IMPROVE- 
MENTS-ASSESSMENT—ESTOPPEL.— A  person  owning  property 
abutting  upon  a  street  is  not  estopped  to  deny  the  validity  of  ai> 
assessment  for  street  Improvements,  when  such  assessment  is  made 
without  any  fair  opportimity  given  to  such  owner  to  contest  Its  cor^ 
rectness.    (Hutcheson  v.  Storrle,  884.) 

9.  MUNICIPAL  CORPORATIONS  —  STREET  IMPROVE- 
MENTS—CONSTITUTIONAL  LAW.— The  state  legislature  cannot 
authorize  a  municipal  corporation  to  assess  upon  abutting  property 
the  cost  of  street  or  public  improvement,  without  regard  to  benefits 
derived,  and  make  such  assessment  conclusive  upon  the  owner  with- 
out an  opportunity  to  contest  the  question  of  benefits.  Such  an 
assessment  is  null  and  void  as  a  whole,  and  not  merely  as  to  so- 
much  thereof  as  may  be  shown  to  be  in  excess  of  the  benefits  re- 
ceived.   (Hutcheson  v.  Storrle,  884.) 

10.  MUNICIPAL  CORPORATIONS  —  STREET  IMPROVE- 
MENTS—CONSTITITTIONAL  LAW.— The  state  legislature  cannot 
authorize  a  municipal  corporation  to  assess  upon  abutting  property 
the  cost  of  street  Improvement  or  public  Improvements  in  a  sum 
materially  exceeding  the  special  benefits  which  that  property  may 
derive  from  the  work.    (Hutcheson  v.  Storrle,  884.) 

11.  MUNICIPAL  CORPORATIONS  —  STREET  IMPROVE- 
MENTS—CONSTITUTIONAL LAW.— A  provision  in  a  city  charter- 
authorizing  the  improvement  of  streets  at  the  cost  of  abutting  prop- 
erty, in  proportion  to  frontage,  without  regard  to  special  benefits^ 
to  the  property,  is  unconstitutional  and  void.  (Hutcheson  v.  Storrle.. 
884.) 

12.  MUNICIPAL  CORPORATIONS  —  LIMITATIONS  ON  IN- 
DEBTEDNESS.— In  case  warrants,  or  other  evidences  of  indebted- 
ness, are  Issued  by  a  county  for  ordinary  current  expenses  in  exces» 
of  the  taxes  for  the  current  year,  without  the  consent  or  approvaL 
of  the  people,  or  in  case  the  maximum  constitutional  limit  of  indebt- 
edness has  been  reached,  then  such  indebtedness  Is  not  a  part  of  the 
public  debt,  and  no  tax  can  be  levied  to  pay  it.  although  It  has  been 
reduced  to  Judgment    (Grand  Island  etc.  K.  B.  Co.  v.  Baker,  920.V 
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13.  MUNICIPAL  CORPORATIONS— LIMITATION  ON  TAXA- 
TION AND  INDEBTEDNESS.— A  TAX  LEVY  FOR  COURT  EX- 
PENSES by  a  county,  in  excess  and  exclusive  of  tlie  constitutional 
limit  upon  thie  annual  tax  for  county  revenue,  is  unauthorized  and 
Tofd.    (Grand  Island  etc.  R.  R.  Co.  v.  Baker,  926.) 

14.  MUNICIPAL  CORPORATIONS— LIMITATION  ON  TAXA- 
TION    FOR     INDEBTEDNESS  —  SALARIES     OF     OFFICERS— 

'BOUNTIES. — A  tax  to  raise  a  fund  to  pay  salaries  of  county  offl- 
■cers,  and  valid  bounties  for  the  destruction  of  predatory  wild  ani- 
mals, in  excess  of  the  constitutional  limit  for  county  revenue,  and 
-creating  an  indebtedness  in  excess  of  the  constitutional  limit,  is 
unauthorized  and  invalid.  (Grand  Island  etc.  R.  R.  Co.  v.  Baker, 
^6.) 

15.  MUNICIPAL  CORPORATIONS  —  LIMITATION  ON  IN- 
DEBTEDNESS —  JUDGMENTS— CONSTITUTIONAL  LAW.— A 
statute  requiring  a  judgment  against  a  county  to  be  paid  by  taxes 
'does  not  contemplate  nor  include  a  tax  in  excess  of  constitutional 
•limitations.    (Grand  Island  etc.  R.  R.  Co.  v.  Baker.  926.) 

16.  MUNICIPAL  CORPORATIONS  —  LIMITATION  ON  IN- 
DEBTEDNESS—.JUDGMENTS.— In   determining   the   power   of   a 

•county,  under  constitutional  limitations,  to  levy  taxes  to  pay  judg- 
ments against  the  county,  the  latter  partake  of  the  character  of  and 
are  governed  by  the  same  rules  as  to  validity  as  the  original  claims 
upon  which  they  are  based.  (Grand  Island  etc.  R.  R.  Co.  v.  Baker, 
«26.) 

17.  MUNICIPAL  CORPORATIONS  —  LIMITATION  ON  IN- 
DEBTEDNESS—PUBLIC DEBT.— If  a  county's  indebtedness  is 
within  the  constitutional  limitation,  and  in  pursuance  of  law,  and 
It  creates  a  debt  in  excess  of  the  current  taxes  by  the  consent  and 
approval  of  the  people,  which,  together  with  existing  indebtedness, 
does  not  exceed  the  amount  within  which  It  may  lawfully  become 
Indebted,  such  debt  Is  not  only  legal,  but,  although  it  may  be  evi- 
denced alone  by  warrants,  constitutes  a  part  of  the  public  debt, 
and  to  pay  It  a  tax  Is  permissible.  (Grand  Island  etc.  R.  R.  Co.  t. 
Baker,  9260i 

18.  MUNICIPAL  CORPORATIONS-LIMITATION  ON  TAXA- 
TION AND  INDEBTEDNESS.— Judgments  In  favor  of  a  landowner 
for  damages  as  compensation  for  the  exercise  of  the  right  of  emi- 
nent domain  in  constructing  and  opening  a  public  road  through  his 
land,  are  payable  out  of  the  ordinary  county  revenue,  and  a  tax 
levy  to  pay  such  a  judsrment  in  excess  of  the  constitutional  limit 
npon  the  annual  tax  for  county  revenue.  Is  unauthorized  and  void. 
<Grand  Island  etc.  R.  R.  Co.  v.  Baker.  926.) 

19.  MUNICIPAL  CORPORATIONS— LIMITATIONS  ON  IN- 
DEBTEDNESS.— PUBLIC  DEBTS,  to  pay  which  a  county  is  au- 
thorized to  levy  taxes  in  addition  to  the  constitutional  limit,  upon 
■the  annual  tax  for  county  revenue,  are  not  confined  to  bonded  In- 
•debtedness,  and  may,  but  do  not  necessarily,  include  ordinary  war- 
Tants  and  other  lawfully  issued  evidences  of  indebtedness,  and  also 
judgments.    (Grand  Island  etc.  R.  R.  Co.  v.  Baker,  926.) 

20.  MUNICIPAL  CORPORATIONS  —  LIMITATIONS  ON  IN- 
DEBTEDNESS.—SALARIES  OF  OFFICERS  are  within  constitu- 
tional limitations  upon  the  creation  of  county  Indebtedness.  (Grand 
Island  etc.  R.  R.  Co.  v.  Baker,  926.) 

21.  MUNICIPAL  CORPORATIONS— LIMITATIONS  ON  IN- 
DEBTEDNESS. — Within  the  meaning  of  constitutional  limitations, 
4ipon  the  creation  of  county  Indebtedness,  no  distinction  exists  be- 
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tween  debts  imposed  by  law  and  those  voluntarily  assumed,  and  It 
makes  no  difference  whether  the  debts  are  Incurred  for  uecessary 
current  expenses  or  not.  (Grand  Island  etc.  R.  R.  Co.  v.  Baker.  926.) 
22.  MUNICIPAL  CORPORATIONS-LIMITATIONS  UPON  IN- 
DEBTEDNESS.— Bounties  for  the  destruction  of  predatory  wild 
animals,  provided  by  statute,  are  within  constitutional  limitations 
upon  the  creation  of  county  indebtedness.  (Grand  Island  etc.  R.  R. 
Co.  V.  Baker,  920.) 

See  Cemeteries,  2,  8;  Constitutions,  2,  3;  Nuisance,  1;  Police  Power; 

Statutes.  3,  6. 

*  NAMES. 

NAMES— IDEM  SONANS.— "O'Shea"  and  "Shea"  are  not  tli« 
■ame  names  nor  idem  sonans.    (Clary  v.  O'Shea.  4660 

See  Ejectment. 

NEGLIGENCE. 

1.  NEGLIGENCE   TO    CHILDREN— STREET   RAILWATS.-It 

Is  negligence  for  the  motorman  on  a  street-car  to  allow  a  boy  thir- 
teen years  old,  not  a  passenger,  but  riding  for  amusement,  to  alight 
therefrom  while  the  car  is  in  motion,  for  the  purpose  of  turning 
the  trolley,  and  the  compauy  is  liable  in  damages  for  an  injury 
thus  received  by  the  boy.    (Pueblo  Elec.  St.  Ry.  Co.  v.  Sherman.  116.) 

2.  NEGLIGENCE  TO  CHILDREN-STREET  RAILWAYS-IN- 
STRUCTIONS.-In  an  action  to  recover  for  an  injury  to  a  boy 
thirteen  years  of  age  possessed  of  usual  intelligence,  caused  by 
alighting  from  a  street-car  while  in  motion,  where  he  was  riding, 
not  as  a  passenger,  but  for  amusement,  it  is  error  to  refuse  to  in- 
struct the  jury  that,  if  he  had  been  warned  of  the  danger  of  alight- 
ing from  a  moving  car,  he  was  guilty  of  negligence  precluding  his 
recovery  when  there  was  evidence  of  such  warning.  (Pueblo  Elec. 
St.  Ry.  Co.  v.  Sherman.  116.) 

3.  NEGLIGENCE— EVIDENCE— ADMISSIONS.— In  an  action  to 
recover  for  personal  injury  caused  by  negligence,  if  a  witness  testi- 
fies that  plaintiff,  shortly  after  the  Injury,  stated  that  he  hlms^f 
was  to  blame  therefor,  and  plaintiff  testifies  that  if  he  made  such 
statement,  which  he  does  not  remember,  it  was  made  under  the 
influence  of  drugs  given  to  alleviate  his  pain,  the  defendant  may 
Introduce  evidence  to  prove  that  the  statement  was  made  before 
any  drug  was  administered  to  plaintiff.  (Pueblo  Elec.  St.  Ry.  Co. 
V.  Sherman,  116.) 

4.  NEGLIGENCE  OP  CHILDREN.— The  law  fixes  no  arbitrary 
period  when  the  Immunity  of  childhood  ceases  and  the  responsi* 
bility  of  life  begins,  and  minors,  not  prima  facie  sui  juris,  are 
charged  with  such  care  only  to  avoid  danger  as  may  be  fairly  and 
reasonably  expected  from  persons  of  their  age;  and  that  is  a  matter 
to  be  determined  in  each  case  by  its  own  circumstances.  (Pueblo 
Elec.  St  Ry.  Co.  v,  Sherman.  116.) 

6.  NEGLIGENCE  OF  CHILDREN-QUESTION  FOR  JURY. 
If  there  is  a  fair  doubt  as  to  the  child  being  of  the  age  and  capacity 
that  in  law  it  should  be  held  responsible  for  the  act  contributing  to 
Its  injury,  the  question  should  not  be  submitted  to  the  jury  to  say 
whether  this  is  so  or  not  (Pueblo  Elec.  St  Ry.  Co.  t.  Sherman, 
116.) 

6.  NEGLIGENCE  OF  CHILDREN  — QUESTION  FOR  JURY. 
If  a  boy.  thirteen  years  of  age.  possessing  usual  intelligence,  is  In- 
jured in  alighting  from  a  moving  street-car.  It  is  a  question  for 
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the  jury  whether  or  not,  taking  Into  consideration  his  age  and  the 
attendant  circumstances,  he  was  guilty  of  contributory  negligence 
in  thus  alighting  from  the  car.  (Pueblo  Elec.  St  Ry.  Co.  v.  Sher- 
man, 116.) 

7.  NEGLIGENCE.  WHAT  IS.— One  cannot  be  guilty  of  negli- 
gence, unless  through  some  act  or  omission  of  his  own,  or  through 
that  of  his  servant  or  agent.    (Bartram  v.  Sharon,  225.) 

8.  NEGLIGENCE.— WHEN  THE  CULPABLE  NEGLIGENCE 
of  each  of  two  persons  is  the  proximate  cause  of  injury  to  another, 
the  injured  party  may  recover  his  whole  damage  from  either  or 
both  of  the  wrongdoers.    (Bartram  v.  Sharon,  225.) 

9.  NEGLIGENCE— CONTRIBUTORY— BURDEN  •  OF  PROOF. 
In  Connecticut,  in  actions  based  upon  negligence,  the  burden  of 
proof  is  upou  the  plaintiff  to  show  the  use  of  ordinary  care  upon 
his  part.    (Bartram  v.  Sharon,  225.) 

10.  NEGLIGENCE— PASSENGER  DETAINED  BY,  AND  IN- 
JURED AT  HOTEL— LIABILITY  OP  CARRIER.— If,  through  the 
negligence  of  a  railroad  conductor,  a  passenger  has  been  carried 
beyond  his  destination,  such  conductor  cannot,  without  express  au- 
thority, constitute  the  proprietor  of  a  hotel  unconnected  with  the 
railway  company  its  agent  to  care  for  such  passenger  until  he  can 
return  on  the  company's  train  to  his  destination,  and  the  company 
cannot  be  held  liable  for  injury  sustained  by  such  passenger  at  the 
hotel  in  consequence  of  the  negligence  of  the  hotel  proprietor.  In 
such  a  case,  the  negligence  of  the  railway  company  is  the  remote, 
and  not  the  proximate,  cause  of  the  injury.  (Central  etc.  Ry.  Co.  y. 
Price,  246.) 

11.  NEGLIGENCE— CONTRIBUTORY.— One  who  voluntarily  in- 
curs peril  caused  by  the  negligence  of  another  in  order  to  save  the 
life  of  one  imperiled  by  the  same  negligence  is  not  debarred  from  re- 
covery for  injury  thus  received,  upon  the  gx'ound  of  his  own  contrib- 
utory negligence.    (Maryland  Steel  Co.  v.  Marney,  441.) 

12.  NEGLIGENCE.— THE  PROXIMATE  CAUSE  of  Injury  to 
one  who  voluntarily  interposes  to  save  the  life  of  a  person  imperiled 
by  another's  negligence  is  the  negligence  which  caused  the  peril. 
(Maryland  Steel  Co.  v.  Marney,  441.) 

13.  NEGLIGENCE.— PROXIMATE  CAUSE  does  not  necessarily 
mean  the  direct  cause  in  point  of  time,  but  may  mean  the  nearest  by 
relation;  and  remote  cause  does  not  mean  remote  in  point  of  time, 
but  merely  in  its  connection  with  the  primary  cause.  (Maryland 
Steel  Co.  V.  Marney,  441.) 

14.  NEGLIGENCE-PROXIMATE  CAUSE.— The  predominating 
cause  In  the  production  of  an  Injury  must  be  regarded  as  the  proxi- 
mate cause,  although  there  may  be  subordinate  and  dependent 
causes  co-operating  to  the  same  end.  (Maryland  Steel  Co.  v.  Mar* 
ney,  441.) 

15.  NEGLIGENCE— CONTRIBUTORY.— The  fact  that  the  In- 
jured person  did  some  act  by  which  he  incurred  or  increased  danger, 
does  not  necessarily  involve  negligence  which  prevents  recovery, 
when  the  danger  was  created  by  some  wrongful  act  of  the  master 
or  of  a  third  person.    (Maryland  Steel  Co.  v.  Marney,  441.) 

16.  NEGLIGENCE-CONTRIBUTORY.— When  one  risks  his  life, 
or  places  himself  in  a  position  of  great  danger  in  an  effort  to  save 
the  life  of  another,  or  to  protect  another  who  is  exposed  to  a  sudden 
peril,  or  In  danger  of  great  bodily  harm,  such  exposure,  or  risk,  for 
Buch  person  Is  not  negligence.     (Maryland  Steel  Co.  v.  Marney.  441. > 

17.  NEGLIGENCE  —  EXEMPLARY  DAMAGES.— Mere  negli- 
gence, unless  so  gross  as  to  amount  to  positive  bad  faith,  is  no 


Index.  1019 

ground  for  awarding   exemplary    damages.    (Peterson    t.  Western 
Union  Tel.  Co.,  461.) 

18.  NEGLIGENCE  —  EXEMPLARY  DAMAGES.— Her«  negli- 
gence on  the  part  of  a  telegraph  company  in  allowing  its  operator 
to  transmit  a  libelous  mef«sage  is  not  ground  for  exemplary  dam- 
ages.   (Peterson  v.  Western  Union  TeL  Co.,  461.) 

19.  NEGLIGENCE— WILLFUI^CONTRIBUTORT.— If  a  plain- 
tiflf  who  has  suffered  from  an  Intentional  and  willful  tort  has  pur- 
posely omitted  to  take  reasonable  steps  to  prevent  an  aggravation 
of  his  damages,  or  has  been  so  grossly  negligent  in  that  regard  a* 
to  be  deemed  guilty  of  a  willful  omission,  he  cannot  recover  for 
the  damages  which  might  have  been  prevented  by  proper  care,  but 
he  can  recover  his  full  damages  when  he  has  been  guilty  of  ordinary 
negligence  only.     (Galveston  etc.  Ry.  Co.  v.  Zantzinger.  859.) 

20.  NEGLIGENCE  —  WILLFUL-CONTRIBUTORT.—If  a  raU- 
road  engineer  throws  steam  and  hot  water  upon  a  trespasser,  with 
intent  to  drive  him  from  his  engine,  and  the  trespasser  is  guilty  of 
contributory  negligence  In  attempting  to  jump  from  the  engine  to  a 
car  attached  thereto,  and  thereby  adds  to  his  injury,  he  is  still  en- 
titled to  recover  all  damages  resulting  from  the  willful  assault  by 
the  engineer.    (Galveston  etc.  Ry.  Co.  v.  Zantzinger,  859.) 

21.  NEGLIGENCE— WILLFUL— CONTRIBUTORY.— If  the  neg- 
ligence of  the  plaintiff  concurs  with  that  of  the  defendant,  and  con- 
tributes to  produce  the  damage  for  which  he  sues,  he  cannot  recover 
unless  the  act  of  the  defendant  is  willful,  and,  in  the  latter  event, 
the  injured  party  may  recover,  although  his  contributory  negligence 
caused  damage  not  intended  by  th'e  defendant.  (Galveston  etc.  Ry. 
Co.  V.  Zantzinger.  859.) 

Bee  Banks  and  Banking,  8-14;  Carriers;  Explosives,  1;  Master  and 
Servant,  2,  3:  Municipal  Corporations,  5;  Railroads,  6,  7,  17; 
Telegraph  Companies,  1,  3. 

NEGOTIABLE  INSTRUMENTS. 

1.  NEGOTIABLE  INSTRUMENTS  -  WRITTEN  ACCEPT- 
ANCE—ORAL EVIDENCE  TO  VARY.- An  absolute  and  unquali- 
fied wrttten  acceptance  of  a  bill  of  exchange  cannot  be  cnt  down 
to  a  conditional  one.  even  by  the  clearest  proof  of  a  contempora- 
neous oral  agreement  to  that  effect.  (Bums  etc.  Lnmb»  Ca  t. 
Doyle,  235.) 

2.  NEGOTIABLE  INSTRUMENTS  -  ACCEPTANCE  —  ORAL 
EVIDENCE  TO  VARY.— If  the  written  acceptance  of  a  negotiable 
instrument  was  delivered  to  the  plaintiff  upon  an  oral  condition, 
assented  to  by  him.  that  it  was  not  to  become  operative,  or  have 
any  existence  at  all  as  an  acceptance,  until  the  happening  of  a  con- 
dition, that  condition,  if  proved,  would  avail  the  defendant,  and  un- 
der pi'oper  pleadings  evidence  of  such  a  conditional  delivery  would 
be  admissible.    (Bums  etc.  Lumber  Co.  v.  Doyle,  2^.) 

3.  NEGOTIABLE  INSTRUMENTS  —  ACCEPTANCE— PLEAD- 
ING ORAL  AGREEMENT  TO  VARY.— An  answer  which  alleges 
that  an  absolute  written  acceptance  was  made  upon  an  oral  con- 
dition that  the  defendant  should  not  be  called  upon  to  pay  it,  or 
be  liable  upon  It  except  in  a  certain  stated  contingency,  seta  up  a 
conditional  oral  acceptance,  and  not  a  conditional  delivery  of  an 
acceptance,  and  Is,  therefore,  of  no  benefit  to  the  defendant  (Bum» 
etc.  Lumber  Co.  v.  Doyle,  235.) 

4.  NEGOTIABLE  INSTRUMENTS  —  ACTION  ON  CHECK- 
NOTICE  OF  DISHONOR— SUFFICIENCY  OF  COMPLAINT.— In 
an  action  against  the  drawer  of  a  check.  It  is  necessary  to  alleg* 
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presentment  and  dishonor,  but  it  Is  not  necessary  to  allege  that 
notice  of  such  dishonor  was  given  to  the  defendant  (Spink  etc. 
Drug  Co.  V.  Ryan  Drug  Co.,  477.) 

5.  NEGOTIABLE  INSTRUMENTS  —  POSSESSION  AS  EVI- 
DENCE OF  TITLE.— The  possession  of  a  note,  or  other  negotiable 
instrument  payable  to  bearer,  is  prima  facie  evidence  of  the  hold- 
er's ownership.    (New  England  Loan  etc.  Co.  v.  Robinson.  657.) 

6.  NEGOTIABLE  INSTRUMENTS— COUNTERMANDING  OR- 
DERS OR  DRAFTS  FOR  THE  PAYMENT  OF  MONEY.— If  one 
who  has  money  in  another's  hands,  subject  to  the  former's  order, 
makes  a  draft  thereon,  for  value,  in  favor  of  a  third  person,  he  can- 
not, after  presentment  thereof  to  the  drawee,  although  it  has  not 
been  accepted  in  writing,  countermand  the  payment  of  the  order  ex- 
cept for  fraud,  want  of  value,  or  similar  grounds.  The  simple  fact 
that  the  drawer  has  changed  his  miud  is  not  enough  to  divert  the 
fund  from  the  holder  of  the  draft.    (McGahan  v.  Lockett,  796.) 

7.  NEGOTIABLE  INSTRUMENTS— CONSIDERATION.— Notes 
executed  by  third  parties  to  a  woman,  in  consideration  of  her  writ- 
ten release  of  another  from  all  claims  for  damages  for  a  breach  of 
promise  to  marry  her  made  by  such  other,  are  based  upon  a  suffi- 
cient consideration,  although  the  latter  was  not  a  party  to  the  notes 
and  did  not  authorize  their  execution.    (Barrett  v.  Mahnken,  053.) 

8.  NEGOTIABLE  INSTRUMENTS  —  CONSIDERATION  —  DU- 
RESS.— Notes,  the  consideration  for  which  is  the  release  by  the 
payee  of  a  third  person  from  all  claim  for  damages  for  breach  of 
promise  to  marry,  are  valid,  and  though  made  under  threats  to  kill 
such  third  person,  at  that  time  in  another  state,  they  are  not  exe- 
cuted under  duress.     (Barrett  v.  Mahnken,  953.) 

9.  NEGOTIABLE  INSTRUMENTS  —  CONSIDERATION.  —  A 
valid  consideration  for  r.  note  may  consist  of  an  injury  to  the  payee, 
as  well  as  of  a  benefit  to  the  maker  or  to  a  third  person.  (Barrett 
V.  Mahnken.  953.) 

See  Suretyship,  11-13. 

NEW  TRIAL. 

1.  NEW  TRIAL.— ERROR  IN  CHARGE  of  the  court  as  to  the 
burden  of  proof  is  not  cause  for  a  new  trial,  when  another  trial 
could  not  legally  result  in  a  different  verdict  (Brunswick  Grocery 
Co.  V.  Brunswick  etc.  R.  R.  Co.,  249.) 

2.  NEW  TRIAL  CANNOT  BE  GRANTED  on  the  ground  that 
the  trial  judge  refused  to  inquire  whether  any  of  the  jurors  were 
disqualified  by  reason  of  relationship,  when  it  is  not  shown  that 
any  disqualified  juror  was  placed  upon  the  paneL  (Carter  v.  State, 
262.) 

3.  NEW  TRIAL— COMPETENCY  OF  JUROR^DISCRETION 
OF  COURT.— The  fact  that  the  trial  judge  held,  upon  conflicting 
testimony,  which  would  warrant  a  finding  either  way,  that  a  cer- 
tain jiu-or  was  competent  to  try  the  accused  is  not  an  abuse  of  dis- 
cretion,  nor  ground  for  a  new  trial.    (Carter  v.  State,  262.) 

4.  NEW  TRIAL  -  REFUSAL  TO  GIVE  REQUESTED  IN- 
STRUCTIONS.— A  refusal  to  give  a  requested  charge  to  the  jury 
so  fully  covered  by  general  instructions  already  given  that  the  jury 
could  not  be  mistaken  as  to  the  law  on  the  point  in  question,  is  not 
error  nor  cause  for  a  new  trial.    (Carter  v.  State,  262.) 

NOTICE. 

8ee  Assignment,  1.  2;  Building  and  Loan  Associations,  4;  Chattel 
Mortgages,    1;  Contracts,    12;  Deeds,    1-3;  Evidence,   8;  Bxecu* 
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Mon,  16;  Husband  and  Wife.  1;  Landlord  and  Tenant,  5,  7; 
Insurance,  14;  Liens,  2;  Negotiable  Instruments,  4;  Suretyship, 
2,  3;  Trusts,  8-11;  Vendor  and  Purchaser,  4. 

NUISANCE. 

1.  NUISANCES  —  ABATEMENT  —  ACTION  BY  CITT.— A  city 
authorized  by  its  charter  to  abate  or  compel  the  abatement  of  pub- 
lic nuisances,  has  power  to  compel  the  abatement  of  a  nuisance  af- 
fecting the  comfort  or  convenience  of  the  public,  although  it  is  not 
Injurious  to  the  public  health;  and  therefore  it  may  maintain  an 
equitable  action  to  aid  in  compelling  an  abatement  of  such  nuisance. 
(Red  Wing  v.  Guptll,  485.) 

2.  NUISANCE-ACCUMULATION  OF  SURFACE  WATERS- 
ACTION  FOR  DAMAGES.— No  action  for  damages  can  be  sus- 
tained against  railroad  companies,  or  other  landowners,  for  the 
damming  up  and  accumulating  of  surface  waters  upon  their  lands 
unless  a  nuisance  per  se  Is  thereby  created.  (Baltzeger  t.  Carolina 
etc.  Ry.  Co.,  789.) 

3.  NUISANCE— ACCUMULATION  OF  SURFACE  WATERS— 
ABATEMENT-SUFFICIENCY  OF  COMPLAINT.— The  allegation* 
of  a  complaint  to  abate  the  accumulation  of  surface  waters  along- 
side of  a  railroad  track  as  a  nuisance  are  insufficient  unless  they 
show  the  existence  of  a  nuisance  per  se;  that  is,  something  creating 
danger,  at  all  times,  and  under  all  circumstances  to  life,  health,  or 
property.    (Baltzeger  v.  Carolina  etc.  Ry.  Co.,  789.) 

4.  NUISANCE— ACCUMULATION  OF  SURFACE  WATERS  IS 
SUBJECT  TO  LAW  OF.— The  right  of  railroad  companies,  or  other 
landowners,  to  dam  up  and  accumulate  surface  waters  on  their 
premises  Is  subject  to  the  general  law  of  nuisances,  but  they  are 
not  answerable,  as  for  a  nuisance,  without  It  appears  that  a  nuisance 
per  se  has,  In  fact,  been  created.  (Baltzeger  v.  Carolina  etc.  Ry.  Co., 
789.) 

5.  NUISANCE-ACCUMULATION  OF  SURFACE  WATERS- 
ACTION  FOR  DAMAGES.— A  nuisance  caused  by  a  railroad  com- 
pany or  other  landowner  In  damming  up  and  accumulating  surface 
waters  in  a  town,  is  public  in  Its  nature,  but  one  who  suffers  thereby 
cannot  recover  damages  therefor  without  alleging  some  special  or 
peculiar  damage  to  himself.  Unless  it. differs  In  kind,  as  well  as 
degrree,  from  the  damage  which  it  may  be  reasonably  expected  will 
be  sustained  by  the  public  generally,  the  complaint  states  no  cause 
of  action.     (Baltzeger  v.  Carolina  etc.  Ry.  Co.,  789.) 

See  Cemeteries,  1. 

OFFICERS. 

1.  OFFICERS  DE  FACTO  AND  DE  JURE-USURPATION  OP 
OFFICE. — The  acts  of  a  person  who  cannot  under  any  circum- 
stances become  a  de  jure  officer,  and  who  has  assumed  to  act  offi- 
cially In  reference  to  an  assessment  for  local  improvements,  and 
to  perform  certain  duties  which  have  been  conferred  by  law  upon 
a  board  of  public  works  existing  de  jure,  as  well  as  de  facto,  at  the 
same  time,  are  unauthorized  and  void.  (State  y.  District  Court, 
480.) 

2.  OFFICERS  DE  JURE  AND  DE  FACTO— USURPATION  OF 
OFFICE. — If  a  person  who  is  not,  and  cannot  be,  an  officer  de  Jure, 
because  there  is  not  an  office  de  jure  to  be  filled,  has  intruded  Into 
and  usurped  the  functions  and  performed  the  acts  required  by  law 
to  be  done  by  officers  who  exist  at  the  time,  de  facto  as  well  as  de 


1022  Index. 

Jure,  such  law  has  not  been  complied  with,  and  such  acts  are'tman* 
thorized  and  void.    (State  v.  District  Court,  480.) 

See  Arrest,  2;  Municipal  Corporations,  14-20;  Replevin,  2-11. 

PARTIES. 

PARTIES— WAIVER  OP  DEFECT  IN.— A  person,  by 
answering  over,  after  demurrer,  on  the  ground  of  defect  of  parties, 
waives  the  right  to  raise  that  question  on  appeal.  (Zang  v.  Wyant, 
145.) 

See   Corporations,   7;  Cotenancy,   3;  Insurance^   1,  2;  Pleading,    6; 
Replevin,  10,  11. 

PARTITION. 

PARTITION— CONFLICTING  TITLES— ESTOPPEL.— If.  In 
an  action  for  the  partition  of  land,  the  issue  arising  upon  the  conflict- 
ing legal  titles  is  tried  without  objection,  and  the  title  Is  conclu- 
sively established  in  favor  of  one  of  the  parties,  the  adversary  party 
cannot  be  heard  to  question  the  correctness  and  binding  effect  of 
such  judgment.    (Carson  v.  Broady,  691.) 

See  Cotenancy,  7;  Homestead,  8. 

PARTNERSHIP. 

1.  PARTNERSHIP-ACCOUNTING— PLEADINGS.— In  an  ac- 
tion between  partners  for  the  recovery  of  the  alleged  profits  of  a 
business,  an  answer  alleging  that  such  partnership  was  formed  for 
the  purpose  of  procuring  an  unlawful  contract  out  of  which  such 
profits  arose  is  not  subject  to  general  demurrer,  on  the  ground  tliat 
from  the  pleading  the  contract  appears  to  bear  a  date  prior  to  that 
of  the  formation  of  the  partnership.    (Wiggins  v.  Bisso,  837.) 

2.  PARTNERSHIP  — ILLEGAL  — ACTION  FOR  PROFITS  — 
PLEADING. — In  an  action  Detween  partners  for  the  recovery  of  the 
profits  of  a  partnership  business,  an  answer  alleging  the  illegality 
of  the  partnership  presents  a  defense.    (Wiggins  v.  Bisso,  837.) 

3.  PARTNERSHIP  —  REPRESENTATIONS  BY  PARTNER- 
EFFECT  ON  COPARTNER.— Representations  made  by  a  partner 
in  transferring  a  note  which  has  become  his  individual  property,  do 
not  bind  his  copartner,  though  such  transfer  is  made  with  intent 
to  apply  the  note  to  the  payment  of  a  partnership  debt  which  has 
been  assumed  by  the  transferring  partner.    (Spencer  v.  Jones,  870.) 

4.  PARTNERSHIP— SINGLE  TRANSACTION.— A  partnership 
may  exist  in  a  single  transaction  of  purchasing  land  with  a  view  of 
selling  it  for  profit.    (Spencer  v.  Jones,  870.) 

5.  PARTNERSHIP— SINGLE  TRANSACTION— DIVISION  OF 
ASSETS. — If  partners  in  a  single  transaction  of  purchase  of  land 
and  sale  for  profit  divide  among  them  the  notes  of  their  vendees 
given  for  the  purchase  price  of  the  land,  the  notes  taken  by  each 
party  become  his  individual  property,  whether  the  transaction  works 
a  dissolution  of  the  partnership  or  not.    (Spencer  v.  Jones,  870.) 

See  Injunction,  1;  Setoff;  Vendor  and  Purchaser,  4. 

PAYMENT. 
See  Banks  and  Banking,  1. 

PLEADING. 

1.  CORPORATIONS  —  CORPORATE  EXISTENCE  —  PLEAD- 
ING—DENIAL— ADMISSION.— An    allegation    of    corporate  exis- 
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tence.  If   not   denied,  Is.  deemed    to   be    admitted.    (Moynlhan    ▼ 
Drobaz.  46.) 

2.  PLEADING-ILLEGAT.ITY  OP  CONTRACT  IS  AVAILA- 
BLE  ON  DEMURRER,  WHEN-INJ UNCTION.— If  It  appear* 
from  the  face  of  the  complaint  that  a  contract  is  void  as  being  In 
restraint  of  trade,  the  complaint  is  demurrable  for  Insufficiency  of 
facts.  The  maxim.  Ex  turpi  causa  non  oritur  actio,  applies  m  such 
a  case,  where  an  injunction  is  sought  to  restrain  the  defendant  from 
engaging  In  business  contrary  to  the  terms  of  a  void  contract  (Mer- 
chants' Ad-Sign  Co.  v.  Sterling,  94.) 

3.  PLEADING  TO  OBTAIN  INJUNCTION.— A  complaint  Is 
Bufficient  If,  upon  any  state  of  proof  which  its  allegations  justify, 
the  court  can,  In  the  reasonable  exercise  of  Judicial  discretion,  grant 
an  Injunction.    (New  York  etc.  R.  R.  Co.  v.  ScovlUe,  159.) 

4.  PLEADING— CLAIM  FOR  RELIEP.-Where  a  complaint 
contains  several  counts,  separate  claims  for  relief  should  follow  the 
complaint  as  a  whole  and  not  be  appended  to  each  separate  connt. 
(Baxter  v.  Camp,  169.) 

5.  PLEADING— JOINDER  OF  CAUSES  OP  ACTION.— Several 
4*ause.s  of  action  may  be  stated  In  a  single  count,  when  such  causes 
of  action  are  not  separate  and  distinct  from  one  another:  tliat  is, 
separable  from  each  other  by  some  distinct  line  of  demarcation. 
(Maisenbacker  v.  Society  Concordia,  213.) 

6.  PLEADING  — JOINDER  OF  PARTIES  —  DEMURRER. - 
When  several  pei-sons  join  in  an  action,  the  complaint  must  show 
a  good  cause  of  action  in  all,  or  it  is  insufficient  on  demurrer  for 
want  of  facts.    (American  etc.  Bank  v.  McGettigan,  345.) 

7.  PLEADING  AND  PRACTICE-DEMURRER.— The  vaUdltj 
of  a  contract  cannot  be  considered  on  the  hearing  of  a  demurrer  to 
a  declaration  averring  that  such  contract  was  never  asisented  to. 
(St.  Clair  v,  Kansas  City  etc.  R.  R.  Co.,  534.) 

See  Attachment,  9;  Limitation  of  Actions;  Master  and  Servant,  3: 
Negotiable  Instruments,  3,  4;  Nuisance,  3;  Parties;  Partnership, 
12;  Railroads,  8,  15;  Receivers,  6;  Service,  2,  5;  Suretyship,  4. 

PLEDGE. 

1.  PLEDGE  OF  BANK  STOCK  BY  DIRECTOR  OP  BANK- 
VIOLATION  OF  STATUTE  PROHIBITING  DIRECTOR  FROM 
BORROWING  FUNDS  OF  BANK— EFFECT  OF.-The  violation  of 
a  statute  providing  that  no  director  of  a  savings  bank  shall  bor- 
row its  funds,  and  that,  if  he  does  so.  his  office  shall  become  va- 
cant, is  a  matter  of  which  the  state  or  sovereign  power  only  can 
take  advantage,  particularly  after  the  transaction  Is  executed.  It 
does  not  prevent  the  bank  from  maintaining  an  action  to  recover 
the  money.  Hence,  It  cannot  be  invoked  to  defeat  a  pledge  of  stock 
made  by  such  director,  for  money  borrowed  from  the  bank,  and 
the  bank  can  hold  the  pledged  stock,  or  its  proceeds,  in  a  suit  for 
the  recovery  of  the  same,  until  the  money  loaned  upon  the  faith 
of  the  pledge  Is  repaid.    (Brittan  v.  Oakland  Bank  of  Savings.  68.) 

2.  PLEDGE— CONVERSION  OF  PLEDGED  BANK  STOCK- 
ACTION  FOR— INADMISSIBLE  EVIDENCE.— If  a  bank  receives, 
from  an  owner's  agent,  by  way  of  pledge  for  the  agent's  individual 
benefit,  a  certificate  of  bank  stock,  indorsed  with  the  owner's  name 
In  blank,  and  sells  It  at  an  invalid  private  sale,  whereupon  th« 
owner  sues  the  bank  for  a  conversion  of  the  stock,  and  the  pledgor, 
the  agent,  has,  in  the  meantime,  become  insolvent,  evidence  of  an 
assignment  by  the  bank  of  its  claim  in  the  Insolvency  proceed- 
ings against  the  Insolvent  pledgor,  after  applying  the  proceeds  of 
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the  Illegal  sale  to  the  pledgor's  account,  and  of  the  assignee's  re- 
assignment thereof  to  the  plaintiff  in  the  action  for  conversion,  is 
not  admissible  in  evidence  in  the  latter  action,  for  it  is  not  relevant 
to  the  issues  involved.    (Brittan  v.  Oalsland  Bank  of  Savings,  58.) 

3.  PLEDGE— RESPECTIVE  RIGHTS  OF  LIENHOLDER  AND 
PLEDGEE'S  ASSIGNEE.— A  lienholder  who  refuses,  upon  proper 
demand,  to  deliver  the  property  without  setting  up  his  lien  thereon, 
or  who  bases  his  refusal  upon  a  claim  other  than  that  of  lien, 
waives  his  right  to  claim  a  lien  after  an  action  Is  commenced;  but 
a  pledgee  may  seU  or  assign  either  the  property  or  his  interest  in 
it  to  a  bona  fide  purchaser,  who  will  be  allowed  to  hold  the  prop- 
erty until  the  extinguishment  of  the  original  obligation.  (Brittan  v. 
Oalcland  Bank  of  Savings,  58.) 

4.  PLEDGE  OF  BANK  STOCK  BY  AGENT— INVALID  SALB 
BY  PLEDGEE— RIGHTS  OF  PURCHASER.— If  an  original  owner 
of  bank  stock  indorses  it  In  blank  and  delivers  it  to  his  agent,  with 
power  to  negotiate  or  pledge  the  same,  a  pledgee  of  such  agent, 
who  afterward  takes  the  stock  In  good  faith  and  for  value,  though 
the  agent  pledges  It  for  his  own  Individual  benefit,  has  a  special 
property  In  it  and  not  a  mere  lien  thereupon.  He  does  not,  there- 
fore, lose  all  rights  and  interest  therein  by  an  invalid  private  sale 
thereof.  The  purchaser  becomes  a  transferee  of  the  pledge,  and 
Is  entitled  to  hold  it  with  the  rights  of  the  original  pledgee,  until 
the  original  obligation  is  extinguished.  (Brittan  v.  Oakland  Bank  of 
Savings,  58.) 

5.  PLEDGE  OP  BANK  STOCK  BY  AGENT— STATUS  OP 
OWNER— LIABILITY  FOR  MONEY  ADVANCED.— If  an  original 
owner  has  indorsed  bank  stock  in  blank  and  delivered  It  to  his 
agent,  with  i)ower  to  negotiate  or  pledge  the  same,  he  cannot  re- 
cover fi'om  a  pledgee  of  such  agent,  who  afterward  takes  the  stock 
In  good  faith  and  for  value  from  the  agent,  who  pledges  It  for  his' 
own  individual  benefit,  without  refunding,  or  offering  to  refund, 
the  amount  advanced  by  the  second  party  to  whom  It  is  so  pledged. 
(Brittan  v.  Oakland  Bank  of  Savings,  58.) 

6.  PLEDGE  —  CORPORATE  STOCK  —  WIFE'S  SEPARATE 
PROPERTY  PLEDGED  FOR  HUSBAND'S  DEBT— RELATIVE 
RIGHTS  OF  PARTIES.— A  bona  fide  pledge  by  a  husband  as  se- 
curity for  his  loan  of  corporate  stock  Issued  in  his  name  and  show- 
ing him  to  be  the  owner  entitles  the  pledgee  to  hold  the  stock  as 
against  the  wife  of  the  pledgor,  whose  separate  means  were  used 
In  its  purchase,  and  who  had  instructed  her  husband  to  purchase  it 
in  her  name,  and  did  not  know  of  nor  consent  to  its  issuance  in 
her  husband's  name,  nor  of  its  pledge  by  him  for  his  own  debt 
The  pledgee  holding  both  the  legal  and  equitable  title  to  the  stock, 
his  claim  must  prevail.    (Anderson  v.  Waco  State  Bank,  867.) 

POLICE  POWER. 

1.  POLICE     POWER— PROHIBITION— REGULATION.— Under 

the  guise  of  regulating  a  business,  a  municipality  cannot  make  pro- 
hibition possible  by  committing  to  the  officers  of  the  municipality 
the  arbitrary  power  to  deny  permission  to  engage  In  that  business. 
(Los  Angeles  County  v.  Hollywood  etc.  Assn.,  75.) 

2.  POLICE  POWER— REGULATION  OP  LAWFUL  BUSINESS 
WITH  NO  INJURIOUS  TENDENCY.— If  a  business,  such  as  con- 
ducting  a  cemetery  for  profit,  is  lawful,  and  has  no  Injurious  ten- 
dency, the  municipal  authorities  cannot  say  who  shall  and  who 
shall  not  exercise  the  right  to  follow  It.  Hence,  any  restriction, 
by  virtue  of  the  police  power,  upon  the  rights  of    individuals  to 
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purane  It,  mnst  extend  to  all  alike.  The  privilege  of  burial  can- 
not be  limited  to  one  class  of  citizens,  and  denied  to  another  class, 
within  the  same  district.  (Los  Angeles  County  ▼.  Hollywood  etc 
Assn.,  75.) 

PRESUMPTION. 

Bee  Banks  and  Banking,  IG;  Cemeteries,  4;  Contracts,  17;  Coten- 
ancy, 6;  Deeds,  3;  Fraudulent  Conveyance.  9;  Husband  and 
Wife,  4;  Instructions,  5. 

PROCESS. 

1.  PROCESS  —  DISTRESS  WARRANT  —  AMENDMENT.— Al- 
though a  jurat  Is  not  attached  to  an  afia davit  In  a  distress  warrant 
for  rent,  the  warrant  is  not  void.  It  may  be  amended  when  the 
oath  was  actually  taken  before  the  magistrate  Issuing  the  warrant. 
(Beach  v.  Averett,  239.) 

2.  PROCESS.-DISTRESS  WARRANT  FOR  RENT  IS  NOT 
VOID  because  made  returnable  "to  the  next  term  of  court,"  with- 
out designating  what  particular  court,  when  the  magistrate  issuing 
the  warrant  has  Jurisdiction  of  the  entire  subject  matter  of  the  suit. 
(Beach  ▼.  Averett,  239.) 

PROFANITY. 

See  Criminal  Law,  4, 

PUNISHMENT. 
See  Statutes,  12. 

QUARANTINE. 

See  Railroads,  15. 

RAILROADS. 

1.  RAILROADS— RIGHT  TO  EXCLUDE  THIRD  PERSONS 
FROM  PROPERTY.— A  railroad  company  has  the  same  right  be- 
longing to  every  owner  of  real  estate  to  exclude  from  entry  upon  it 
all  who  come  without  its  consent  and  can  show  no  superior  legal 
title.    (New  York  etc.  R.  R.  Co.  v.  Scovlll,  159.) 

2.  RAILROADS-RIGHT  OF  ENTRY  UPON  PROPERTY  OF.— 
Independent  of  contract,  a  right  of  entry  upon  the  proi>orty  of  a 
railroad  company  exists  In  all  who  wish  to  avail  themselves  of  Its 
services  as  a  common  carrier,  and  enter  for  that  purpose  at  a 
proper  place,  so  long  as  they  pay  due  regard  to  the  reasonable 
regulations  established  by  the  company.  (New  York  etc.  B.  B.  Co.  T. 
Scovlll,  159.) 

3  RAILROADS  —  RULE  PROHIBITING  HACK  DRIVERS 
FROM  PLYING  TRADE  ON  STATION  GROUNDS.— The  rule  of 
a  railroad  company  that  no  person  should  solicit  the  carriage  of 
passengers  or  their  baggage  on  its  station  grounds  unless  duly 
licensed  by  It,  and  prohibiting  all  owners  and  drivers  of  public 
hacks  and  express  wagons  not  so  authorized  from  plying  their  busi- 
ness on  said  grounds,  does  not  prevent  the  driver  of  any  vehicle 
'from  entering  the  station  grounds  to  fulfill  a  contract  of  employ- 
ment with  a  passenger  or  Intending  passenger.  (New  York  etc.  B. 
B.  Co.  V.  ScovlU.  159.) 

4.     RAILROADS— SOLICITING  ON  GROUNDS  OF.— A  railroad 
company  may  lawfully  confine  the  business  of  soliciting  the  car- 
riage of  passengers  and  baggage  upon  Its  station  grounds  to  one  or 
Am.  8r.  Rxp.,  Vou  LXXI.— 65 
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more  licensees,  provided  such  regulation  is  not  Inconsistent  with 
the  reasonable  accommodation  of  its  patrons.  (New  York  etc.  R.  R. 
Co.  V.  Scovill.  159.) 

5.  RAILROAD  COMPANIES— SLEEPING-CAR  COMPANIES. 
The  liability  of  a  sleeping-car  company  to  its  passenger  for  personal 
baggage  talcen  by  him  into  the  sleeping-car  and  of  which  he  retains 
pos.session,  is  neither  that  of  an  innlceeper,  a  common  carrier,  nor 
an  insurer,  but  is  that  of  a  bailee  for  hire.  (Pullman  Palace  Car  Co. 
V.  Hall,  293.) 

6.  RAILROAD  COMPANIES— SLEEPING-CAR  COMPANIES 
—LIABILITY  FOR  THEFT.— A  sleeping-car  company  is  not  liable 
as  an  insurer  to  a  passenger  for  the  loss  by  theft  of  personal  prop- 
erty taken  into  the  car  by  him  and  retained  in  his  possession;  but 
such  company  owes  the  passenger  the  duty  of  exercising  reasonable 
care  to  guard  his  property  from  theft,  and  if,  through  want  of  such 
care,  his  property,  such  as  he  may  reasonably  carry  with  him,  is 
stolen,  the  company  is  liable  therefor.  If,  however,  such  care  has 
been  exercised  by  the  company,  and  such  goods  have  been  stolen  by 
a  person  not  in  its  employ,  it  is  not  liable  for  the  loss.  (Pullmaan 
Palace  Car  Co.  v.  Hall,  293.) 

7.  RAILROAD  COMPANIES— SLEEPING-CAR  COMPANIES 
—LOSS  BY  THEFT.— THE  BURDION  OF  PROOF  is  on  a  sleeping- 
car  company  to  show  that  it  has  exercised  reasonable  care  to  pre- 
vent the  theft  of  personal  property  belonging  to  its  passenger,  taken 
into  the  car  by  him  and  retained  in  his  possession  until  the  theft. 
(Pullman  Palace  Car  Co.  v.  Hall,  293.) 

8.  RAILROADS  —  ACTION  FOR  IN.TURY  TO  EMPLOYE 
CAUSED  BY  COEMPLOYE— COMPLAINT— SUFFICIENCY  OF. 
In  an  action  by  a  freight  brakeman  against  a  railroad  company  to 
recover  damages  for  personal  injuries  resulting  from  the  alleged 
negligence  of  the  defendant's  engineer,  the  complaint,  under  the 
Indiana  statute,  is  good  against  a  demurrer,  for  want  of  facts, 
where  it  states  that  the  engineer,  while  in  the  service  of  the  com- 
pany, in  charge  of  a  locomotive,  negligently  injured  the  plaintiff, 
both  being  and  acting  at  the  time  in  the  line  of  their  duty  as  em- 
ployes of  the  company.  It  is  not  necessary  for  it  to  state  that, 
at  the  time  of  the  injury,  the  engineer  was  acting  in  the  place,  and 
performing  the  duty,  of  the  corporation.  (Pittsburgh  etc.  Ry.  Co.  v. 
Montgomery,  301.) 

9.  RAILROADS  -  STREET  RAILWAYS-WHO  IS  NOT  A 
PASSENGER— TRESPASSERS.— A  boy  eight  and  one-half  years 
old,  riding  on  an  open  electric  street-car,  having  wooden  strips  or 
slats  placed  on  one  side  of  it  to  prevent  the  ingress  or  egress  of  pas- 
sengers, is  not  a  passenger  thereon,  to  whom  the  railway  company 
owes  the  duty  of  safe  carriage  and  immunity  from  injury,  where 
he  is  in  a  place  not  intended  for  passengers;  where  he  Is  not  re- 
ceived as  a  passenger;  where  his  presence  is  not  known  to  the  com- 
pany's employes;  where  he  does  not  conduct  himself  as  a  passenger; 
where  he  has  not  paid  any  fare,  though  he  intends  to  do  so,  if 
called  upon;  and  where  the  company's  employes  are  not  required 
to  search  for  trespassers  before  starting  the  car.  Hence,  if  he, 
being  unable  to  get  into  the  car,  on  account  of  its  crowded  condi- 
tion, hangs  on  to  the  slatted  side  of  it,  and  on  the  outside  thereof, 
in  a  stooped  and  dangerous  position,  with  his  feet  on  the  boxing 
of  the  axle,  and  holding  on  to  a  portion  of  a  seat  with  his  hands; 
but,  being  unable  to  continue  his  hold,  falls  off,  and  is  Injured, 
before  reaching  his  destination,  by  the  car  running  over  him,  he 
must  be  considered  a  trof^passer  and  not  a  passenger,  though  the 
company's  employes  might  liave  seen  him,  if  they  had  examined  that 
part  of  the  car.    (Udell  v.  Citizens'  St.  R.  R.  Co.,  336.) 
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10.  RAILROADS  -  STREET  RAILWAYS  —  PASSENGER  — 
READINESS  TO  PAY  i'AIlE.— The  circumstance  that  a  boy,  who 
is  riding  on  an  electric  street-car  by  hanging  on  to  the  outside 
thereof,  has  a  nickel  in  his  poclcet  with  which  to  pay  his  fare,  when 
called  upon,  does  not  make  him  a  passenger.  (Udell  t.  Citizens'  St 
R.  R.  Co.,  336.) 

11.  RAILROAD  COMPANIES-OPENING  STREETS  ACROSS 
TRACKS.— In  a  proceeding  l)y  a  city  against  a  railway  company  to 
condemn  a  part  of  Its  track  for  the  extension  of  a  public  street  over 
or  across  such  track,  the  judgment  of  condemnation  does  not  take 
the  land  itself,  or  the  exclusive  use  thereof,  but  the  city  acquires 
only  a  right  of  way,  subject  to  the  right  of  way  of  the  railway  com- 
pany.   (Mayor  etc.  of  Baltimore  v.  Cowen.  433.) 

12.  RAILROAD  COMPANIES— CONSTRUCTION  OP  STREET 
OR  SEWER  ACROSS  RAILWAY  TRACK— COMPENSATION  FOR 
STRUCTURAL  CHANGES.— If  a  new  street  or  sewer  Is  laid  out 
and  opened  across  an  existing  railway  track,  the  railway  company  is 
entitled  to  compensation  from  the  city  for  the  cost  of  making  and 
maintaining  such  structural  changes  in  its  roadbed  and  track  as  be- 
come necessary  in  order  to  protect  and  preserve  the  track  for  its 
former  use.  Such  cost  is  not  consequential  but  direct  damage,  as  an 
Invasion  of  the  actual  property  rights  of  the  company.  (Mayor  etc. 
of  Baltimore  v.  Cowen,  433.) 

13.  RAILROAD  COMPANIES  —  GUARDS  AT  CROSSINGS- 
COMPENSATION  FOR  STRUCTURAL  CHANGES.— Cattieguards, 
crossing  gates,  tlie  maintenance  of  flagmen,  ringing  of  bells,  and 
otlier  things  ordinarily  required  at  railway  crossings  in  populous 
communities,  are  matter  of  public  safety,  and  within  the  police 
power,  and  when  the  duty  to  construct  or  maintain  them  has  been 
Imposed  on  the  railway  company  by  statute,  no  compensation  there- 
for can  be  recovered.  But  this  does  not  affect  or  qualify  the  rule 
that  structural  changes  in  the  roadbed,  made  necessary  by  a  new 
street  or  sewer  crossing  the  track,  must  be  paid  for  by  the  munici- 
pality opening  such  street  or  constructing  such  sewer.  (Mayor  etc 
of  Baltimore  v.  Cowen,  433.) 

14.  RAILROAD  COMPANIES— EXCLUSION  OF  HACKMBN.— 
A  railroad  company  cannot  confer  upon  one  person  the  exclusive 
privilege  of  entering  Its  inclosed  grounds  to  solicit  the  hack  trans- 
portation of  incoming  passengers,  and  exclude  all  others  from  such 
inclosure  who  wisli  to  engage  in  such  business.  Such  privilege  tends 
to  create  a  monopoly.    (State  v.  Reed,  528.) 

15.  RAILROAD  COMPANIES  —  QUARANTINE-DAMAGES- 
SUFFICIENCY  OP  COMPLAINT.— A  passenger  may  maintain  an 
action  against  a  railway  company  for  damages  sustained  from 
quarantine  regulations,  under  a  declaration  alleging  that  the  com- 
pany's agents  informed  such  passenger  that  he  could  go  through  to 
his  destination  on  the  ticket  sold  him  without  hindrance  from 
quarantine  regulations,  that  he  relied  on  such  statements,  tliat  such 
agent  knew  that  quarantine  regulations  were  then  in  force,  that 
he  never  signed  nor  assented  to  the  stipulations  in  his  ticket,  dia 
not  know  of  iheir  existence,  and  that  he  was  prevented  from  reach- 
ing his  destination  by  quarantine  oflicers  and  employes  of  the  rail- 
road company.     (St.  Clair  v.  Kansas  City  etc.  R.  R.  Co.,  534.) 

16.  RAILROAD  COMPANIES— BAGGAGE— RULES.— A  rule  of 
a  railway  company  that  baggage  shall  not  be  checked  until  a  ticket 
has  been  procured  is  a  reasonal)le  regulation,  but  a  rule  that  a  bag- 
gage-master shall  not  receive  into  the  baggage-room  baggage  until 
a  ticket  shall  have  been  procured  is  an  imposition  upon  llie  piiblic. 
unreasonable  and  void.    (Coffee  v.  Louisville  etc.  R.  R.  Co.,  535.) 
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17.  RA1T.R0ADS  —  STREET  RAILWAYS  -  NEGLIGENCE- 
RIDING  ON  PLATFORM.— One  who  voluntarily  rides  upon  tlie 
outside  platform  of  an  electric  street-car,  when  there  are  vacant 
seats  inside  the  car,  is  guilty  of  negligence  per  se,  and,  if  injured 
while  in  such  position  through  the  negligence  of  the  railway  com- 
pany, cannot  recover  damages  therefor.  (Thane  v.  Scranton  Trac- 
tion Co.,  767.) 

See  Agency;  Constitutions,  1;  Mortgage,  1;  Municipal  Corporations, 
1,  2,  4;  Negligence,  1,  2,  10,  20;  Statutes,  2,  4,  7. 

REAL  PROPERTY. 

REAL  PROPERTY— DISCHARGED  EMPLOYE'S  RIGHT 
OF  FREE  ACCESS  TO  STORE  IN  WHICH  HE  CLAIMS  A 
SHARE  OF  PROFITS.- A  person  who  is  merely  employed  as  a 
salesman  in  a  store,  upon  a  salary,  and  who  is  discharged  for  ne- 
glect of  duty,  is  not  entitled,  by  virtue  of  his  right  to  a  share  of  the 
net  profits,  if  any,  to  be  allowed  free  access  to  the  premises,  in  order 
to  protect  his  interest  therein,  if  the  existence  of  such  profits  is 
denied,  and  it  is  not  shown  that,  if  there  are  such  profits,  his  pres- 
ence in  the  store  is  necessary  for  the  protection  of  his  share  thereof. 
(De  Groot  v.  Peters.  91.) 

See  Railroads,  1-3. 

RECEIVERS. 

1.  RECEIVERS— REPLEVIN— LEAVE  OF  COURT— ATTACH- 
MENT.—If  a  railroad  company  gives  a  mortgage  upon  its  property, 
and  subsequently  acquires  certain  other  personal  property,  which 
is  attached  by  the  sheriff  upon  the  same  day  that  an  action  is 
brought  to  foreclose  the  mortgage,  a  receiver,  who  has  been  ap- 
pointed in  the  foreclosure  proceeding,  to  take  possession  of  the 
mortgaged  property,  cannot,  without  an  order  of  court,  maintain 
replevin  to  recover  such  personal  property,  where  it  has  never  been 
in  his  possession  as  receiver,  but  only  as  caretaker  for  the  sheriff. 
(Bishop  V.  McKillican,  68.) 

2.  RECEIVERS— ATTACHMENT  BEFORE  APPOINTMENT 
OF— RIGHTS  OF  NONRESIDENT  CREDITOR.— A  nonresident 
creditor  who  attaches  property  of  a  Connecticut  corporation  in  an- 
other state,  before  the  corporation  is  placed  in  the  hands  of  a  re- 
ceiver, may  avail  himself  of  such  security,  and,  should  it  prove  In- 
sufl3[cient  to  satisfy  his  demand,  he  may  present  his  claim  for  the 
balance  in  the  same  manner  as  any  other  creditor.  In  such  a  case, 
the  net  proceeds  are  all  for  which  the  execution  creditor  is  account- 
able in  the  reduction  of  his  demand.  (Ward  v.  Connecticut  Pipe 
Mfg.  Co.,  207.) 

3.  RECEIVERS  —  ATTACHMENT  AFTER  APPOINTMENT 
OF. — A  nonresident  creditor,  who  attaches  and  sells  property  of  an 
estate  after  the  estate  has  been  placed  in  the  hands  of  a  receiver, 
and  with  equitable  notice  of  the  receiver's  title,  can  be  allowed  to 
share  as  a  creditor  in  the  estate  only  after  renouncing  the  benefit  of 
the  attachment  and  accounting  for  the  property  wrongfully  con- 
verted. In  such  a  case,  the  measure  of  liability  is  the  fair  value  of 
the  property  at  the  date  of  the  attachment,  with  interest.  (Ward 
V.  Connecticut  Pipe  Mfg.  Co.,  207.) 

4.  RECEIVERS  —  ACTION  BY,  TO  CANCEL  MORTGAGE, 
NOT  MAINTAINABLE,  WHEN.— A  receiver  cannot  maintain  an 
action  to  cancel  a  mortgage  on  the  trust  property,  where  his  com- 
plaint shows,  upon  its  face,  that  the  relief  sought  will  place  creditors 
Who  have  an  equity  in  a  worse  condition,  and  creditors  who  have  no 
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equity  In  a  better  condition,  than  they  occupied  before  his  appolnt- 
ment.    (American  etc.  Bank  v.  McGettigan,  345.) 

5.  RECEIVERS  —  ACTION  BY,  TO  CANCEL  MORTGAGE- 
CONFLICTING  EQUITIES— PROPER  PROCEDURE.— If  a  re- 
ceiver brings  an  action  to  cancel  an  alleged  fraudulent  mortgage  on 
the  debtor's  property,  but  his  complaint  shows  facts  indicating  a 
controversy  among  the  creditors  as  to  equities  In  such  property, 
which  controversy  cannot  be  fully  adjudicated  In  the  absence  of  the 
creditors  holding  the  conflicting  equities,  the  case  presented  Is  one 
of  distribution,  and  the  best  course  to  pursue  for  a  speedy  settlement 
of  such  equities  is  not  for  the  court  to  authorize  a  cross-action  to 
foreclose  the  mortgage,  but  to  order  its  receiver  to  sell  the  alleged 
mortgage  property,  free  from  liens  of  every  character,  under  an 
order  that  all  liens  and  claims  be  transferred  to  the  fund.  (Ameri- 
can etc.  Bank  v.  McGettigan,  345.) 

6.  RECEIVERS  —  ACTION  BY,  TO  CANCEL  MORTGAGE!- 
PLEADING— DEMURRER,  EFFECT  OF.— In  an  action  by  a  re- 
ceiver to  cancel  a  mortgage  on  the  trust  property,  a  demurrer  to 
the  complaint  calls  in  question  not  only  the  sufficiency  of  the  facts 
to  constitute  a  cause  of  action,  but  also  the  right  of  the  plaintiff  to 
maintain  the  suit.    (American  etc.  Bank  v.  McGettigan,  345.) 

7.  RECEIVERS— PRE-EXISTING  LIENS  —  ENFORCEMENT 
OF. — Vi'^hen  a  court  takes  possession  of  the  property  of  an  Insolvent 
corporation,  and  appoints  a  receiver,  it  holds  the  property  Impressed 
with  all  existing  rights  and  equities  of  creditors,  and  the  relative 
rank  of  claims  and  the  standing  of  liens  remain  imaffected  by  the 
receivership.  Every  legal  and  equitable  Hen  upon  the  property  of 
the  corporation  Is  preserved,  with  the  power  of  enforcing  It  (Amet- 
Ican  etc.  Bank  v.  McGettigan,  345.) 

8.  RECEIVERS— DUTY  OF,  TO  PROTECT  PREFERENCES 
AND  PRIORITIES. — It  is  as  much  the  duty  of  a  receiver,  in  admin- 
istering an  estate,  to  protect  valid  preferences  and  priorities,  as  it 
Is  to  make  a  just  distribution  among  the  general  creditors.  (Amer^ 
lean  etc.  Bank  v.  McGettigan,  345.) 

n.  RECEIAT:RS  —  FOREIGN  —  COLLECTION  OF  ASSETS 
HERE  BY  SUIT — COMITY.— The  courts  of  one  state  will,  upon  tb« 
principle  of  comity,  permit  the  receiver  of  an  insolvent  corporation 
of  another  state  to  collect  the  assets  of  the  concern  by  suit  In  the 
former  state,  for  general  distribution  among  the  creditors  of  the  In- 
solvent in  both  states,  where  such  permission  does  not  conflict  with 
the  policy  of  the  state  or  Infringe  the  interests  of  domestic  cred- 
itors.   (Wilson  v.  Keels,  816.) 

10.  RECEIVER— FOREIGN— COLLECTION  OF  ASSETS  HERB 
BY  SUIT— ESTOPPEL  AGAINST  RESIDENT  CREDITOR.— If 
creditors  residing  in  one  state  voluntarily  go  Into  another  and  prove 
their  claims  apainst  the  estate  of  an  Insolvent  in  the  latter  stite. 
and  accept  dividends  from  its  receiver,  they  are  estopped  from  after- 
ward objecting  to  a  suit  brought  in  the  former  state  by  such  re- 
ceiver to  collect  the  assets  of  the  insolvent  In  that  state  for  general 
distribution  among  the  creditors  of  both  states.  (Wilson  t.  Keela, 
616.) 

See  Judgment,  5;  Marriage  and  Divorc«^  1,  8L 

BECORDINQ. 
See   Deeds. 

RELEASE. 
See  Contracts,  ft. 
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REMAINDERS. 
See  Estates,  1-8,  6,  7;  Jurisdiction;  Mortgages,  7. 

REPLEVIN. 

1.  ATTACHMENT— REPLEVIN— EXECUTION.— A  party  who 
has  attached  property,  if  it  is  replevied  from  him  or  from  the  at- 
taching officer,  must  follow  the  replevin  action  to  final  judgment, 
and,  if  successful,  satisfy  his  claim  by  an  execution  upon  the  judg- 
ment, and,  failing  in  that,  look  to  the  replevin  bond,  and.  failing  in 
this,  look  to  the  negligence  or  bad  faith  of  the  officer  in  taking  an 
InsuJHcient  replevin  bond,  If  such  were  the  facts.  (Shull  v.  Barton, 
688.) 

2.  BONDS  IN  REPLEVIN— APPROVAL  OF— LIABILITY  OP 
OFFICER. — An  officer,  before  approving  a  replevin  bond,  should 
make  such  Investigation  and  inquiry  concerning  the  financial  stand- 
ing and  solvency  of  the  surety  as  a  reasonably  prudent  man  would 
make  before  extending  credit  to  the  surety  to  the  amount  of  the 
bond.     (Shull  v.  Barton,  698.) 

3.  BONDS  IN  REPLEVIN— LIABILITY  OF  OFFICER.— If  a 
creditor  attaches  property  as  that  of  his  debtor,  and  it  is  taken  in 
replevin  from  the  attaching  officer  and  delivered  to  the  claimant 
under  a  replevin  bond,  and  the  creditor,  pending  the  replevin  suit, 
takes  the  property  on  execution  for  the  same  debt  for  which  he  at- 
tached it,  such  seizure  under  execution  is  a  defense  for  the  officer 
in  a  suit  against  him  by  the  creditor  for  negligently  approving  an 
Insufficient  replevin  bond,  and  the  creditor  cannot  set  up  the  inval- 
idity of  the  seizure  under  execution  as  a  defense.  (Shull  v.  Barton, 
698.) 

4.  BONDS  IN  REPLEVIN— APPROVAL  OP— LIABILITY  OF 
OFFICER. — To  escape  liability  for  an  insufficient  surety  on  a  re- 
plevin bond  after  it  has  been  excepted  to,  and  the  officer  has  notice 
thereof,  he  must  not  be  guilty  of  negligence,  and,  if  he  negligently 
approves  such  bond  signed  by  insolvent  or  insufficient  sureties,  he* 
to  answerable  for  consequences.    (Shull  v.  Barton,  698.) 

5.  BONDS  IN  REPLEVIN— APPROVAL  OF— LIABILITY  OP 
OFFICER. — The  mere  taking  by  an  officer  of  the  affidavit  of  a 
surety  on  a  replevin  bond  that  he  is  the  owner  of  real  estate  in  the 
county  wherein  the  replevin  action  Is  pending,  not  exempt  from 
execution,  of  twice  the  value  of  the  replevied  property,  is  of  itself 
not  enough  to  justify  the  officer  in  approving  the  replevin  bond,  and 
such  affidavit  does  not  of  itself  protect  the  officer  from  liability  for 
an  Insufficient  bond.    (Shull  v.  Barton,  698.) 

6.  BONDS  IN  REPLEVIN— APPROVAL  OP— LIABILITY  OP 
OFFICER. — The  fact  that  an  officer  acts  in  good  faith  In  approving 
a  replevin  bond  does  not  of  itself  protect  him  from  liability  for  neg- 
ligence in  respect  thereto.    (Shull  v.  Barton,  698.) 

7.  ATTACHMENT  OF  REPLEVIED  PROPERTY.— If  prop- 
erty has  been  attached  and  then  replevied,  and  replevin  bond  given, 
the  plaintiff  in  the  attachment,  while  the  replevin  bond  is  pending, 
cannot  levy  an  attachment  or  execution  thereon.  (Shull  v.  Barton, 
(108.) 

8.  BONDS  IN  REPLEVIN— APPROVAL  OP— LIABILITY  OP 
OFFICER. — If  the  surety  on  a  replevin  bond  is  good,  solvent,  and 
Bufflcient  when  it  is  approved  by  the  officer,  the  subsequent  insolv- 
ency of  the  surety  does  not  render  the  officer  liable.  (Shull  v.  Bar- 
ton, 698.) 

9.  BONDS  IN  REPLEVIN— APPROVAL— LIABILITY  OF  OP- 
VIOBR.— Under  a  statute  providing  that  a  sheriff   or  other   offlcor 
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shall  be  responsible  for  the  sufficiency  of  the  sureties  in  a  replevin 
bond  talcen  by  him,  if  such  sureties  are  excepted  to,  until  they  Jus- 
tify, an  officer  approves  a  replevin  bond  at  his  peril,  after  exception 
to,  and  before  Justification  of  the  sureties  therein.  (ShuU  v.  Barton, 
t>98.) 

10.  BONDS  IN  REPLEVIN— ACTION  AGAINST  OFFICEI^- 
PARTIES. — A  sherlCT,  from  whom  attached  property  has  been  re- 
plevied, cannot,  on  the  termination  of  the  replevin  suit  in  his  favor, 
and  the  return  unsatisfied  of  an  execution  on  the  Judgment,  main- 
tain an  action  against  an  officer  personally  who  took  the  property 
In  replevin,  for  negligently  approving  an  insufficient  replevin  bond. 
In  such  case,  the  creditor,  and  not  the  sheriff,  is  the  real  party  In 
interest,  although  the  sheriff  may  maintain  an  action  on  the  re- 
plevin bond  as  the  obligee  named  therein  and  trustee  for  the  at- 
taching creditor.    (ShuU  v.  Barton,  698.) 

11.  BONDS  IN  REPLEVIN-ACTION  AGAINST  OPFICBB.— 
Several  creditors,  who  have  lost  their  claims  against  a  debtor,  and 
tlieir  attachment  liens  against  his  property,  through  a  negligently 
approved  and  insuflicient  bond  in  replevin,  cauuot  join  as  plaintiffs 
in  a  suit  against  the  officer  serving  the  writ  of  replevin  for  (lani.iKes 
for  negligently  approving  the  replevin  bond.    (ShuU  ▼.  Barton,  698.) 

See  Receivers,  1. 

RESTRAINT  OF  TRADE. 
See  Contracts,  1,  2. 

SALES. 

SALES  —  COMMERCIAL  AGENCIES  -  FALSE  STATE- 
MENT.— If  a  proposed  buyer  of  goods,  upon  the  request  of  a  com- 
mercial agency,  makes  a  statement  of  his  financial  condition  which 
is  reported  by  such  agency,  together  with  its  own  conclusions,  to 
the  proposed  seller,  a  sale  made  on  the  faith  T)f  such  report  as  a 
whole,  and  not  particularly  on  the  faith  of  the  statement  made  by 
the  proposed  buyer,  cannot  be  rescinded  on  the  mere  ground  that 
such  statement  is  false.    (Poska  v.  Stearns,  688.) 

SELF-DEFENSE. 
See  Homicide,  1,  2,  15-17,  20 

SEPARATE  PROPERTY. 
Bee  Husband  and  Wife,  3;  Pledge,  6;  Statute*,  L 

SERVICES. 

1.  SERVICES— DEFENSE  THAT  WAGES  WERE  EARNED 
AFTER  WRONGFUL  DISCHARGE— SETOFF.— In  an  action  by 
an  employ6  wrongfully  discharged  before  the  expiration  of  his  term 
of  service,  the  fact  that  he  earned  wages  after  liis  discharge  may  be 
•et  up  by  way  of  partial  answer  to  reduce  the  amount  of  his  re- 
covery, but  cannot  be  pleaded  as  a  setoff.    (Hamilton  v.  Love,  384.) 

2.  SERVICES— COMPLAINT  IN  ACTION  FOR— DEMURRER. 
A  complaint  by  an  employ^,  in  an  action  for  his  wrongful  discharge, 
is  good  on  demurrer,  where  it  alleges  a  violation  of  the  contract  of 
employment  and  the  amount  tliat  the  plaintiff  would  have  earned 
under  it.  Nothing  more  than  the  loss  of  compensation  agreed  upon 
for  the  unexpired  term  need  be  shown,  as  this  is  a  sufficient  aUega* 
tlon  of  damages.    (Hamilton  v.  Love,  384.) 
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3.  SERVICES— WRONGFUL  DISCHARGE  OF  EMPLOYfi.^ 
THE  REMEDY  of  an  employ^,  discharged  without  sufficient  cause, 
before  the  expiration  of  the  period  of  service  stipulated  for,  is  not  in 
assumpsit  as  for  implied  services,  or  for  wages,  but  is  for  damages 
for  breach  of  the  contract.     (Hamilton  v.  Love,  384.) 

4.  SERVICES— WRONGFUL  DISCHARGE  OF  EMPLOY^.— 
THE  MEASURE  OF  DAMAGES  for  the  wrongful  discharge  of  an 
employ^,  before  the  expiration  of  the  period  of  service  stipulated 
for,  is  an  amount  equal  to  the  stipulated  wages  for  the  whole  per- 
iod covered  by  the  contract,  less  the  sum  earned,  and  which  prol)a- 
bly,  can,  by  reasonable  diligence,  be  earned  during  the  time  covered 
by  the  breach.    (Hamilton  v.  Love,  384.) 

5.  SERVICES  —  COMPLAINT  —  UNNECESSARY  ALLEGA- 
TION—MATTERS OF  DEFENSE.— It  is  not  necessary,  in  an  ac- 
tion by  an  employ^  wrongfully  discharged  before  the  expiration  of 
his  term  of  service,  for  the  complaint  to  allege  that,  since  the  dis- 
charge of  the  employs,  he  has  been  unable  to  obtain  employment,  and 
has  earned  nothing.  If  he  has,  or,  by  the  exercise  of  reasonable  dili- 
gence, could  have  obtained  employment,  or  earned  wages  after  his 
discharge,  the  facts  are  matters  of  defense,  and  must  be  established 
by  the  employer.    (Hamilton  v.  Love,  384.) 

6.  SERVICES— DISCHARGE  OP  EMPLOY^INSUFFICIENT 
CAUSE  FOR— OBSERVANCE  OF  RULES.— It  is  not  good  cause 
for  the  discharge  of  an  employs  before  the  expiration  of  his  term  of 
service,  that  he  fails  to  observe  his  employer's  rules  for  the  conduct 
of  business,  where  he  does  not  have  notice  of  such  rules.  (Hamil- 
ton V.  Love.  384.) 

7.  SERVICES— DISCHARGE  OF  EMPLOY^— INSUFFICIENT 
CAUSE. — Trivial  and  unimportant  acts  of  disobedience  or  negli- 
gence are  not  a  good  cause  for  the  discharge  of  an  employfi  before 
the  expiration  of  his  term  of  service,  particularly  after  the  employer 
has  previously  passed  them  without  complaint.  (Hamilton  v.  Love, 
384.) 

8.  SERVICES— WRONGFUL  DISCHARGE  OF  EMPLOYE- 
REMEDY. — An  employs,  who  has  been  wrongfully  discharged  be- 
fore the  expiration  of  his  term  of  service,  may  sue  at  once  for  a 
breach  of  the  contract,  and  recover  his  full  damages  to  the  end  of 
the  term.  Or  he  may  siie  after  the  expiration  of  the  term,  within 
the  statutory  limit,  but  the  measure  of  damages  is  the  same  In  either 
case,  for  there  can  be  but  a  single  action.    (Hamilton  y.  Love,  384.) 

SETOFF. 
SETOFF— PARTNERSHIP.— A  claim  owing  to  a  partnership 
cannot  be  set  off  against  debts  owing  to  a  member  of  such  part- 
nership individually.    (Olson  v.  Lamb,  670.) 
See  Services.  L 

SHERIFFS. 
1.  SHERIFFS— WRONGFUL  ACTS— LIABILITY  OF  SURE- 
TIES.— The  sureties  of  a  sheriff  are  liable  for  his  wrongful  acts 
done  virtute  officii,  but  not  for  those  done  colore  officii.  Acts  done 
virtute  officii  are  such  that,  if  properly  done,  they  create  no  liability, 
but  which,  if  neglected,  or  improperly  done,  or  which  involve  an 
abuse  of  discretion,  render  the  officer  and  his  sureties  liable.  Acta 
colore  officii  are  such  as  neither  the  office  nor  the  writ  gives  the 
officer  authority  to  do.  and  for  the  latter  his  sureties  are  not  liable. 
(State  V.  Fowler,  452.) 
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2.  snertffp— wnonoful  levy  ox  execution-lia- 
BILITY OF  SURETIES.— The  levy  of  an  execution  by  a  shertff 
upon  a  growing  crop  of  fruit,  which  he  forbids  the  owner  to  pick, 
and  which  he  neglects  to  piclc  himself,  thus  causing  its  loss,  is  a 
wrongful  act  for  which  his  sureties  are  liable  in  damages.  (State 
V.  Fowler,  452.) 

3.  SHERIFFS— LIABILITY  OF  SURETIES  FOR  LEVY  OF 
EXECUTION. — The  illogal  and  oppressive  levy  of  an  execution  upon 
property  subject  thereto  by  a  sheriflf,  is  an  official  act  for  which  his 
sureties  are  liable.    (State  v.  Fowler,  452.) 

See  Replevin,  9,  10. 

SHIPPING. 

1.  SHIPPING— ATTACHMENT  OF  VESSEL  DOES  NOT  DIS- 
PLACE PRE-EXISTING  LIEN.-A  stipulation  that,  at  the  time  of 
the  commencement  of  an  action  to  enforce  a  lien  upon  a  steamer, 
for  a  balance  due  on  a  contract  of  construction,  the  vessel  had 
been  seized  upon  attachment  and  released  upon  a  bond,  does  not 
justify  a  conclusion  of  law  that  the  plaintiff  did  not  h.ive,  at  the 
time,  a  lien  upon  the  steamer.    (Moynlhan  v.  Drobaz,  46.) 

2.  SHIPPING— REGISTRATION  OF  VESSEL  AS  EVIDENCE 
OF  ITS  OWNERSHIP.— An  entry  in  the  custom-house  boolis  of  the 
registry  or  transfer  of  a  vessel  Is  not  admissible  in  evidence  for  the 
purpose  of  showing  ownership  In  the  craft.  It  is  not  even  prima 
facie  evidence  of  ownership  as  against  one  not  claiming  to  be  an 
owner,  unless  the  entiy  is  shown  to  have  been  made  by  authority 
of  the  person  named  In  It    (Moynlhan  v.  Drobaz,  46.) 

3.  SHIPPING— DECREE  AND  PAPERS  IN  ADMIRALTY  AS 
EVIDENCE  OF  OWNERSHIP  OF  VESSEL.— A  decree  and  copies 
of  papers  in  a  libel  suit  against  a  vessel,  brought  In  the  United 
States  district  court,  are  not  admissible  In  evidence,  In  an  action 
brought  to  enforce  a  demand  against  the  vessel,  for  the  purpose  of 
proving  that  a  person  wlio  did  not  appear  or  assert  any  interest  In 
the  admiralty  proceeding,  owns  a  part  of  the  vesseL  (Moynlhan  t. 
Drobaz,  46.) 

SITUS  OF  DEBT. 
See  Attachment,  2-4. 

SLEEPING-CAR  COMPANIES. 
See  Railroads,  5-7. 

STATUTES. 

1.  STATUTES-CONSTRUCTION— INVENTORY  OP  WIPE'S 
SEPARATE  ESTATE-FR.\UDULENT  CONVEYANCES.— What- 
ever may  be  the  scope  and  purpose  of  a  statute,  authorizing  a  wife 
to  file,  and  have  recorded,  an  inventory  of  her  separate  estate,  it  is 
not  entitled  to  such  a  construction  as  would  nullify  the  provisions 
of  another  act  concerning  fraudulent  transfers  of  personal  property. 
(O'Kane  v.  Whelan.  42.) 

2.  STATUTES— CONSTRUCTION— EXECUTION  OP  MORT- 
GAGES ON  RAILWAY  PROPERTY.- Although  one  part  of  a  code 
of  laws,  confeiTlng  upon  rnilroad  corporations  the  power  to  mort- 
gage their  property,  fails  to  prescribe  the  mode  of  executing  such 
mortgages,  yet  if  the  mode  and  manner  of  executing  mortgage* 
of  real  and  personal  property  is  pointed  out  In  another  part  of  the 
code,  without  exception  in  favor  of  any  person  or  corporation,  the 
mode  and  manner  thus  pointed  out  must  govern  as  to  th«  execn- 
tion  of  railway  mortgages.    (Bishop  y.  McKUlIcan,  6&) 
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3.  CONSTITUTIONAL  LAW-VOID  ORDINANCE.— If  a  Stat- 
ute provides  that  the  punishment  for  a  violation  of  a  town  ordi- 
nance shall  consist  of  a  fine,  or,  in  default  of  the  payment  thereof, 
certain  imprisonment  a  town  ordinance  which  allows  imprisonment 
for  a  violation  thereof,  without  first  giving  the  person  convicted  an 
opportunity  to  pay  a  fine,  is  void.     (Calhoun  v.  Little,  254.) 

4.  STATUTES— LIABILITY  OF  CORPORATIONS  FOR  IN- 
JURIES CAUSED  TO  EMPLOYfi}  BY  COEMPLOYE— CONSTITU- 
TIONALITY.— A  statute  making  railroad  and  other  corporations, 
except  municipal,  answerable  for  injuries  to  their  employes,  result- 
ing from  the  negligence  of  coemployfis,  does  not  deny  to  railroad 
companies  the  equal  protection  of  the  laws  guaranteed  by  the  state 
and  federal  constitutions,  and  is,  therefore,  constitutional.  (Pitts- 
burgh etc.  Ry.  Co.  v.  Montgomery,  301.) 

5.  STATUTES  FIXING  LIABILITY  OF  CORPORATIONS- 
LITIGATING  CONSTITUTIONALITY  OF.— If  an  act  fixing  the 
liability  of  all  corporations,  except  municipal,  is  valid  as  to  a  rail- 
road corporation,  a  railroad  company  cannot  litigate  its  constitu- 
tionality as  to  other  corporations.  (Pittsburgh  etc.  Ry.  Co.  v.  Mont- 
gomery, 301.) 

6.  STATUTES  FIXING  LIABILITY  OF  CORPORATIONS- 
EXEMPTION  OF  MUNICIPAL  CORPORATIONS— CONSTITU- 
TIONALITY.— A  statute  fixing  the  liability  of  railroad  and  other 
corporations  Is  not  unconstitutional  because  it  exempts  municipal 
corporations  from  its  operation,  for  there  is  no  necessary  similarity 
between  railroad  corporations  and  municipal  corporations,  and  many 
statutes  apply  to  the  former  that  do  not  apply  to  the  latter.  (Pitts- 
burgh etc.  Ry.  Co.  v.  Montgomery,  301.) 

7.  STATUTES-EXEMPTING  CORPORATIONS  FROM  FU- 
TURE LIABILITY— CONSTITUTIONALITY.— A  statute  which 
nullifies  contracts  made  by  railroad  or  other  corporations,  releasing 
them  from  future  liability  for  personal  injuries  to  employes.  Is  not 
unconstitutional  as  violating  the  equality  clause  of  either  the  state 
or  federal  constitution.  (Pittsburgh  etc.  Ry.  Co.  v.  Montgomery, 
801.) 

8.  STATUTES— WHAT  IS  GERMANE  TO  SUBJECT  OF  ACT 
AND  NEED  NOT  BE  EXPRESSED  IN  TITLE.— The  prohibition 
of  contracts  releasing  corporations  from  their  liability,  contained  In 
an  act  which  enlarges  the  liability  of  railroads.  Is  germane  to,  and 
properly  connected  with,  that  main  subject  of  the  act,  and  need  not 
be  expressed  In  the  title.  (Pittsburgh  etc.  Ry.  Co.  v.  Montgomery, 
801.) 

9.  STATUTES— SUFFICIENCY  OF  TITLE— DETAILS.— The 
title  of  an  act  need  not  go  into  details.  It  is  sufilcient  if  It  indi- 
cates, with  reasonable  precision  and  clearness,  the  subject  It  em- 
braces.   (Pittsburgh  etc.  Ry.  Co.  v.  Montgomery,  301.) 

10.  STATUTES— DETAILS  IN  TITLE  MUST  BE  GERMANH 
TO  SUBJECT  OP  ACT.— An  act  Is  not  invalid  because  it  includes 
details  not  mentioned  in  the  title,  provided  the  details  are  germane 
to  the  general  subject  designated  in  the  title.  (Pittsburgh  etc.  Ry. 
Co.  V.  Montgomery,  301.) 

11.  STATUTES— SUFFICIENCY  OF  TITLE  AS  TO  EXPRES- 
SION OF  SUBJECT— ILLUSTRATION.— The  subject  of  an  act, 
entitled,  "An  act  regulating  railroads  and  other  corporations,"  is 
Buiflciently  expressed  in  its  title,  although  the  act  creates  a  liability 
which,  up  to  the  time  of  such  enactment,  had  no  existence.  The 
act  Is,  therefore,  not  unconstitutional  on  the  ground  that  its  subject 
Is  not  expressed  In  Its  title.  (Pittsburgh  etc.  Ry.  Co.  v.  Montgom- 
ery, 301.) 
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12.  statutes— ex    post  facto  law— what  is  not— 

METHOD  OP  FIXING  AMOUNT  OP  PUNISHMENT.— An  Inde- 
terminate sentence  law  which  does  not  add  to,  or  increase,  the  pun- 
ishment of  an  offense  beyond  that  existing  at  the  time  of  Its  com- 
mission Is  not  ex  post  facto,  though  the  crime  was  committed  before 
the  passage  of  the  act  A  different  method  of  fixing  the  amount 
of  punishment  between  certain  limits,  which  merely  mitigates  the 
punishment,  does  not  add  to  or  increase  It.    (Davis  v.  State,  322.) 

13.  STATUTES— EX  POST  FACTO  LAW— WHAT  IS  NOT— 
PRISON  CREDITS.— An  Indeterminate  sentence  law  is  not  ex  post 
facto  on  the  ground  that  it  repeals  a  "good  time"  law,  where  the 
former  simply  substitutes  a  new  and  different  method  of  crediting 
good  time  to  the  convict,  and  the  latter  Is  merely  a  rule  for  the 
government  of  prison  officials,  not  applicable  to  one  sentenced  iin> 
der  the  former  law.    (Davis  v.  State,  322.) 

14.  STATUTES  —  AMENDATORY  ACT  —  SUBJECT  IS  BX- 
PRESSED  IN  TITLE,  WHEN.— An  act  amending  a  practice  act 
and  providing  for  special  verdicts  has  Its  subject  sufficiently  ex- 
pressed by  a  title  which  purports  to  amend  a  designated  section  of 
"an  act  concerning  proceedings  In  civil  cases."  (Udell  v.  Citizens* 
St.  R.  R.  Co.,  336.) 

15.  STATUTES— VALIDITY.— ACQUIESCENCE  IN  THE  CON- 
STITUTIONALITY of  a  statute  for  over  forty-five  years  by  the 
courts  of  a  state  Is  a  circumstiince  of  some  weight  In  determining 
the  question  of  the  validity  of  a  similar  statute.  (Udell  r.  Citizens* 
St.  R.  R.  Co.,  336.) 

16.  STATUTES— PROVISION  FOR  SPECIAL  VERDICTS- 
CONSTITUTIONALITY- TRIAL  BY  JURY.— A  statute  amending 
a  practice  act,  and  providing  for  special  verdicts,  Is  not  unconstitu- 
tional, as  violating  the  right  of  trial  by  jury.  (Udell  v.  Citizens'  St. 
R.  R.  Co.,  336.) 

17.  CONSTITUTIONAL  LAW.— STATUTES  CANNOT  VALI- 
DATE BY  ESTOPPEL  an  act  that  they  are  forbidden  by  the  state 
constitution  to  authorize.    (Hutcheson  v.  Storrle,  884.) 

Bee  Appeal,  6;  Attachment.  15;  Codes;  Contracts,  9;  Corporations, 
11,  20;  Estates,  2-4;  Execution,  2;  Highways,  2,  4;  Insurance, 
6,  10-12,  19-21;  Mechanics'  Liens;  Municipal  Corporations,  »-ll, 
15;  Replevin,  9;  Taxation,  5-8;  Telegraph  Companies,  2. 

STATUTE  OF  FRAUDS. 
Bee  Landlord  and  Tenant,  4;  Suretyship,  1. 

STATUTE   OF   LIMITATIONS. 
See  Limitation  of  Actions. 

STATUTE  OF  USES. 
See  Trust,  15. 

STIPULATION. 
See  Damages,  1. 

SUBROGATION. 
Bee  Corporations.  3;  Suretyship,  6,  T. 

SUPPLEMENTARY     PROCEEDINGS. 
See  Execution,  2-6. 
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SURETYSHIP. 

1.  SURETYSHIP  -  GUARDIAN'S  BOND  —  STATUTE  OP 
FRAUDS. — A  surety  on  a  guardian's  bond  is,  within  the  contempla- 
tion of  the  statute  of  frauds,  a  creditor  of  the  principal  in  such  bond 
for  all  sums  he  is  required  to  pay,  because  of  the  suretyship,  from 
the  date  of  the  execution  of  the  bond,  though  no  default  occurs  un- 
til long  afterward.  The  liability,  whenever  happening,  relates  back 
to  the  date  of  the  contract.     (Ames  v.  Dorroh,  522.) 

2.  SURETYSHIP  —  GRANTEE'S  ASSUMPTION  OP  MORT- 
GAGE DEBT— DISCHARGE  OF  SURETY  BY  EXTEiNDlNG 
TIME  OF  PAYMENT— NOTICE— EFFECT  OF.— If  a  grantee  as- 
sumes the  payment  of  a  mortgage  debt  on  the  property  conveyed, 
thus  malcing  the  relation  of  the  grantee  and  grantor  or  mortgagor 
toward  the  mortgagee  that  of  principal  and  surety,  any  valid  agree- 
ment between  the  mortgagee,  where  he  has  notice  of  the  assumption 
of  the  debt,  and  the  grantee,  to  extend  the  time  of  payment,  without 
the  consent  of  the  surety  or  mortgagor,  will  discharge  the  latter,  and 
a  clause  in  the  deed,  reciting  that  the  grantee  assumes  to  pay  the 
debt,  is  notice  of  the  change  of  liability.    (Pratt  v.  Conway,  602.) 

3.  SURETYSHIP  —  GRANTEE'S  ASSUMPTION  OF  MORT- 
GAGE DEBT— DISCHARGE  OF  SURETY  BY  EXTENDING 
TIME  OF  PAYMENT— WANT  OF  NOTICE— EFFECT  OF.— Al- 
though a  grantee  assumes  the  payment  of  a  mortgage  debt  on  the 
property  conveyed,  thus  mailing  the  relation  of  the  grantee  and 
grantor  or  mortgagor  toward  the  mortgagee  that  of  principal  and 
surety,  an  extension  of  the  time  of  payment,  made  by  the  mort- 
gagee, does  not  discharge  the  mortgagor  from  his  liability  as  surety, 
where  there  is  no  recital  in  the  deed  of  such  assumption  of  the  debt, 
and  the  mortgagee  has  no  Ivuowledge  or  notice  that  the  grantee 
agreed  to  assume  it.    (Pratt  v.  Conway,  602.) 

4.  SURETYSHIP  —  GRANTEE'S  ASSUMPTION  OP  MORT- 
GAGE DEBT— DISCHARGE  OF  SURETY  BY  EXTENDING 
TIME  OF  PAYMENT— PLEADING.— If  a  grantee  has  assumed  the 
payment  of  a  mortgage  debt  on  the  property  conveyed,  thus  making 
the  grantee  a  principal,  and  the  grantor  or  mortgagor  a  surety,  with 
respect  to  the  mortgagee,  the  mortgagor,  to  secure  a  discharge  as 
surety,  by  reason  of  an  extension  of  time  of  payment  given  by  the 
holder  of  the  debt,  must  plead  the  assumption  of  the  debt  by  the 
grantee,  and  that  the  extension  was  made  by  the  mortgagee  with 
knowledge  of  fhe  fact  of  such  suretyship.    (Pratt  v.  Conway,  602.) 

5.  SURETYSHIP  —  GRANTEE'S  ASSUMPTION  OF  MORT- 
GAGE DEBT— CREATION  OF  RELATION  OF  PRINCIPAL  AND 
SURETY. — When  a  grantee  accepts  a  deed  with  a  clause  reciting 
that  he  assumes  to  pay  a  debt  secured  by  mortgage  on  the  property 
eo  conveyed  to  him,  he  becomes  directly  liable  to  the  holder  and 
owner  of  the  debt,  and  the  relation  of  principal  and  surety  there- 
after exists  between  the  grantee  and  the  mortgagor,  or  principal 
debtor.     (Pratt  v.  Conway,  602.) 

6.  SURETYSHIP  —  SUBROGATION  OP  SURETY— LIMITA- 
TION  OF  ACTION.— The  right  of  a  surety  who  has  paid  the  debt 
of  his  principal  to  be  subrogated  to  any  securities  held  by  the 
creditor  as  additional  security  for  such  debt,  may  become  barred 
by  lapse  of  time,  and,  under  the  Ohio  statute,  it  is  barred  unless 
an  action  is  brought  within  ten  years  from  the  time  the  cause  of 
action  accrued.    (Zuellig  v.  Hemerlie,  707.) 

7.  SURETYSHIP— SUBROGATION  OF  SURETY  TO  SECUR- 
ITY HELD  BY  PRINCIPAL.— If  a  surety  on  a  note  furnishes  his 
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principal  with  money  to  pay  oft  the  debt,  and  the  latter  applies  the 
money  to  that  purpose,  he  must  be  regarded  as  the  mere  agent  of 
the  surety  and  the  latter  is  entitled  in  equity  to  be  subrogated  to 
whatever  securities  the  creditor  has  or  had  for  the  payment  of  such 
debt.    (Zuellig  v.  Hemerlie,  707.) 

8.  SURETYSHIP-REMEDY  OP  SURETY.— A  surety  who 
has  paid  a  note  or  other  security  for  his  principal  cannot  sue  upon 
It  directly  in  an  action  at  law.  His  remedy  is  upon  the  Implied  con- 
tract of  indemnity.     (Zuellig  v.  Hemerlie.  707.) 

9.  SURETYSHIP— REMEDY  OP  SURETY.— A  surety  who  has 
paid  a  debt  for  his  principal  may  maintain  an  action  on  the  im- 
plied promise  of  Indemnity  against  the  principal.  (Poe  t.  Dixon, 
713.) 

10.  SURETYSHIP  —  DISCHARGE  -  INDEPENDENT  CON- 
TRACT.— A  surety  is  not  discharged  by  an  independent  contract 
between  the  principal  parties,  although  it  may  be  contemporaneous 
with,  and  relate  to,  the  same  subject  as  the  sureties'  contract,  with- 
out varying  the  terms  thereof.  To  discharge  the  surety  such  varia- 
tion must  be  in  the  terms  of  the  contract  by  which  the  surety  is 
bound.    (Stuts  v.  Strayer,  723.) 

11.  SURETYSHIP—  NOTES  AS  INDEMNITY-CONSIDERA- 
TION.— The  maker  of  notes  given  to  indemnify  a  surety  on  the 
bond  of  a  defaulting  officer,  having  been  a  mercantile  partner  of 
such  officer,  and  the  purpose  in  giving  the  notes  being  to  save  the 
partnership  property  from  attachment  in  a  suit  by  the  surety  against 
his  principal,  the  questions  whether  an  action  had  been  commenced 
or  a  writ  of  attachment  issued,  and  whether  the  defaulting  officer 
had  any  real  interest  in  the  partnership  property  at  the  time  when 
the  notes  were  given,  are  immaterial  as  affecting  the  consideration 
for  the  notes,  and  are  properly  excluded  from  consideration  by  the 
jury.     (BoUn  v.  Metcalf,  898.) 

12.  SURETYSHIP.— NOTES  GIVEN  BY  A  THIRD  PERSON  to 
one  wlio  is  a  surety  upon  the  bond  of  a  defaulting  officer,  to  indem- 
nify such  surety  must  be  held  as  indemnity  for  the  benefit  of  a  co- 
surety, equally  with  the  payee  named  In  the  notes,  and  this  although 
the  latter  Intended  such  Indemnity  for  his  own  exclusive  benefit. 
(BoUn  V.  Metcalf,  898.) 

13.  SURETYSHIP— NOTES  AS  INDEMNITY— AMOUNT  OF 
RECOVERY. — If  notes  are  given  by  a  third  person  to  ouc  who  is 
a  surety  on  the  bond  of  a  defaulting  officer,  as  indemnity  to  such 
surety,  he  is  entitled  to  tecover,  in  his  own  name,  the  full  amount 
of  such  notes,  although  he  and  his  cosurety  together  may  have 
paid  the  amount  of  such  defalcation  in  the  discbarge  of  their  obliga- 
tion under  the  bond.    (BoUn  v,  Metcalf,  898.) 

Bee  Arrest,  2;  Sheriffs;  Vendor  and  Purchaser,  1,  8. 

TAXATION. 

1.  TAX  SALES-NOTICE  OP  EXPIRATION  OP  REDEMP- 
TION.— If  a  notice  of  the  expiration  of  time  of  redemption  from  a 
tax  sale  states  that  the  time  in  which  to  redeem  will  expire  on  two 
difPerent  dates,  it  Is  uncertain,  ambiguous,  and  void.  (Clary  r. 
O'Shea,  465.) 

2.  TAXATION— TAX  LIENS— LIMITATION  OP  ACTIONS.— 
An  action  for  the  enforcement  of  a  tax  lien  is  barred  at  the  expira- 
tion of  five  years  from  the  time  that  the  caoss  of  action  accrued. 
(Carson  v.  Broady,  681.) 
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3.  TAXATION-VOID  TAX  DEED-LIMITATION  OP  AO 
TIONS. — The  statute  of  limitations  begins  to  run  against  a  void  tax 
deed  at  tlie  time  when  it  is  issued,  and  not  at  the  time  that  such 
deed  is  judicially  determined  to  be  void.    (Carson  v.  Broady,  691.) 

4.  TAXATION— TAX  LIENS— LIMITATION  OF  ACTIONS.— 
When  the  cause  of  action  on  a  tax  lien  becomes  barred  by  limita- 
tion, the  lien  itself  is  extinguished  and  ceases  to  be  a  charge  upon 
the  land.     (Carson  v.  Broady,  691.) 

5.  TAXATION  OF  INHERITANCES.-An  act  entitled  "An  act 
taxing  gifts,  legacies,  and  inheritances  in  certain  cases,  and  pro- 
viding for  the  collection  thereof,"  and  providing  for  the  taxation  of 
Inheritances  of  personal  property,  is  essentially  and  avowedly  a 
tax  law  imposing  a  state  tax  on  certain  specified  personal  prop- 
erty, and  has  none  of  the  features  of  an  intestate  law,  or  of  an  act 
regulating  the  disposition  of  property  by  will,  or  by  Instruments  in 
the  nature  thereof.    (Estate  of  Coi)e,  749.) 

6.  TAXATION  OF  INHERITANCES  —  CONSTITUTIONAL 
LAW. — A  statute  imposing  a  tax  on  gifts,  legacies,  and  inheritances 
in  certain  cases,  and  providing  for  the  collection  thereof,  but  ex- 
empting from  its  operation  personal  property  in  all  estates  to  the 
amount  of  five  thousand  dollars.  Is  void,  as  in  violation  of  a  con- 
stitutional provision  tliat  all  taxes  shall  be  uniform  upon  the  same 
class  of  subjects,  within  the  territorial  limits  of  the  authority  levy- 
ing the  tax,  and  that  all  laws  exempting  property  from  taxation, 
other  than  certain  enumerated  property,  are  void,  when  Inheritances 
are  not  among  such  enumerated  exemptions.    (Estate  of  Cope,  749.) 

7.  TAXATION  OF  INHERITANCE— LOCAL  LAWS— CONSTI- 
TUTIONAL LAW. — A  statute  imposing  a  tax  on  gifts,  legacies,  and 
Inheritances  In  certain  cases  only  is  necessarily  "a  special  law  and  in 
conflict  with  a  constitutional  provision  prohibiting  the  passage  of 
any  local  or  special  law  changing  the  law  of  descent  or  succession. 
(Estate  of  Cope,  749.) 

8.  TAXATION  —  UNEQUAL  CLASSIFICATION— CONSTITU- 
TIONAL LAW. — A  pretended  classification  of  property  for  the  pur- 
poses of  taxation  that  is  based  solely  on  a  difference  In  quantity 
of  precisely  the  same  liind  of  property  is  necessarily  unjust,  arbi- 
trary, illegal  and  unconstitutional.    (Estate  of  Cope,  749.) 

See  Liens,  1;  Municipal  Corporations,  6-8,  13,  14,  18. 

TELEGRAPH  COMPANIES. 

1.  TELEGRAPH  COMPANIES— ERROR  IN  TRANSMISSION 
OF  MESSAGE— NEGLIGENCE.— If  a  message  as  delivered  to  a 
telegraph  company  reads,  "Attach  property  of  A  for  seven  hundred 
and  ninety  dollars,"  and  the  message  as  delivered  reads,  "Attach 
property  of  A  for  even  hundred  ninety  dollars,"  the  receiver  of 
the  message  is  not  guilty  of  negligence  in  interpreting  the  amount 
as  one  hundred  and  ninety  dollars,  and  the  telegraph  company  is 
liable  for  all  damages  arising  from  its  error  In  the  message  as  de- 
livered.   (Western  Union  Tel.  Co.  v.  Beals,  682.) 

2.  TELEGRAPH  COMPANIES— LIABILITY  FOR  ERROR  IN 
TRANSMITTING  MESSAGE.— Under  the  Nebraslia  statute,  a  tele- 
graph company  Is  liable  for  all  damages  sustained  by  reason  of 
Its  failure  to  correctly  transmit  and  deliver  messages  received  by 
It,  notwithstanding  a  contrary  agreement  printed  on  it«  blanks. 
(Western  Union  Tel.  Co.  v.  Beals,  682.) 
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8.  TELEGRAPH  COMPANIES-CONFLICT  OF  LAWS— NEG- 
LIGENCE.— The  statute  of  a  state  restricting  contracts  limiting  the 
time  in  which  suit  may  be  brought,  or  providing  for  notice  before 
suit  is  brought  on  contracts  for  the  sending  and  delivery  of  tele- 
grams, applies  to  and  governs  a  suit  to  recover  for  negligent  delay 
tn  the  delivery  of  a  telegram  after  its  arrival  in  that  state,  although 
it  is  sent  from  another  state.  (Burgess  y.  Western  Union  TeL  Co.. 
883.) 

See  Interstate  Commerce;  LlbeL 

THREATS. 
See  Duresa 

TITLE. 
Set  Judicial  Sales,  4;    Jurisdiction;  Partitloii;  Tnuti,  19. 

TORTS. 
Bee  Building  and  Loan  A8soclatlon«|  9» 

TOWNS. 
See  Highways,  8. 

TRESPASS. 
See  Homicide,  18;  Injunction,  2;  Master  and  Serrant,  8l 

TRIAL.  # 

1.  TRIAL.— IF  A  SPECIAL  VERDICT  FAILS  TO  FIND  MA- 
TERIAL FACTS,  within  the  issue,  which  were  established  by  the 
evidence,  the  remedy  is  not  by  a  motion  to  coerce  the  Jury  Into 
making  such  finding,  but  by  a  motion  for  a  new  trial  by  the  party 
aggrieved.    (Pittsburgh  etc.  Ry.  Co,  v.  Montgonery,  801.) 

2.  TRIAL— EXCUSING  JURORS.— No  error  is  committed  where 
no  injury  results  from  the  court's  action  in  excusing  a  juror  on  its 
own  motion.    (Pittsburgh  etc.  Ry.  Co.  v.  Montgomery,  301.) 

3.  TRIAL— REFUSAL  OP  INTERROGATORIES  TO  JURY.— 
If  the  interrogatories  submitted  to  a  jury  cover  every  material 
question  of  fact  In  the  case,  there  is  no  error  in  refusing  certain 
other  Interrogatories  prepared  and  tendered  by  plaintiff's  counsel, 
especially  where  they  call  for  mere  opinions,  conclusions  of  law, 
or  evidentiary  facts.    (Udell  v.  Citizens'  St  R.  R.  Co.,  836.) 

4.  TRIAL-GENERAL  VERDICT— PRACTICE.— A  party  who 
considers  himself  entitled  to  a  general  verdict  should  asl<  for  it 
at  the  right  time  and  In  the  proper  manner.  (Udell  v.  Citizens'  St. 
R  R.  Co.,  336.) 

5.  TRIAL-SPECIAL  VERDICT— VENIRE  DB  NOVO— PRAC- 
TICE.—A  party  who  is  dissatisfied  with  a  special  verdict  should 
ask  the  court  to  set  it  aside,  and  award  a  venire  de  novo.  (Udell  t. 
Citizens'  St  R.  R.  Co.,  336.) 

6.  TRIAL— QUALIFICATIONS  OF  JURORS— RESIDENCE.— 
If  a  juror  Is  an  old  resident  of  the  state,  is  a  citizen  of  the  county, 
has  resided  therein  and  voted  at  a  late  el^ection,  and  has  expressed 
an  Intention  of  voting  therein  again  at  the  next  general  election,  he 
Is  a  resident  of  the  county.    (State  v.  Bums,  688.) 

7.  TRIAL— CRIMINAL  CASES— POLLING  JURY.- The  trial 
court,  in  a  criminal  case,  is  not  bound  to  poll  the  Jury,  of  its  own 
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motion,  without  a  demand  therefor  by  the  defendant  or  his  counsel. 
(iState  V.  Burns,  5S8.) 

8.  TRIAL.— A  CONTINUANCE  TO  PROCURE  WITNESSES  IS 
PROPERLY  REFUSED  where  little  or  no  diligence  has  been  ex- 
hibited in  getting  them.    (State  v.  Burns,  588.) 

9.  TRIAL-OPENING  STATEMENTS  —  ADMISSIONS  PRE- 
CLUDING RECOVERY— PRACTICE.— When  counsel,  In  their 
opening  statements,  declare  or  admit  facts  the  existence  of  which 
precludes  a  recovery  by  their  clients,  the  court  may  close  the  case 
at  once,  and  give  Judgment  against  the  clients.    (Pratt  v.  Conway, 

See  Action;  Grand  Jury. 

TRUSTS. 

1.  TRUSTEE'S  SALES— SETTING  ASIDE— BVIDBNOB.— A 
protested  draft  issued  by  a  trustee  to  the  holder  of  a  note  secured 
by  trust  deed,  and  tendered  as  Interest  on  such  note  two  months 
after  sale  of  the  trust  property  by  the  trustee,  Is  admissible  In 
evidence  in  an  action  to  set  aside  such  sale  on  the  ground  that  It 
was  unauthorized  and  void,  as  tending  to  show  a  purpose  on  the 
part  of  the  trustee  to  conceal  from  the  holder  of  the  note  the  fact  of 
an  attempted  foreclosure  of  the  trust  deed,  and  also  as  confirmatory 
of  his  statement  that  he  had  no  knowledge  of  such  attempt  until 
put  on  inquiry  by  the  protested  draft.  (Bent  Otero  Improvement  Co. 
V.  Whitehead.  140.) 

2.  TRUSTEE'S  SALES— REQUEST  OF  BENEFICIARY— CON- 
DITION PRECEDENT.— If  the  power  of  sale  in  a  deed  of  trust  is 
conditioned  upon  the  request  of  the  beneficiary,  such  request  is  a 
condition  precedent  to  the  power  to  sell  in  the  absence  of  circum- 
stances from  which  such  request  may  be  Inferred.  (Bent  Otero  Im- 
provement Co.  V.  Whitehead,  140.) 

3.  TRUSTEE'S  SALES— CAVEAT  EMPTOR.— The  rule  of 
caveat  emptor  applies  to  trustee's  sales,  and  a  purchaser  at  such  sale 
is  bound  to  take  notice  that  all  the  conditions  upon  which  the  triis- 
tee's  power  to  act  depends,  have  been  complied  with.  (Bent  Otero 
Improvement  Co.  v.  Whitehead,  140.) 

4.  TRUSTEE'S  SALES— CAVEAT  EMPTOR- RECITALS  IN 
DEED— BURDEN  OF  PROOF.— A  provision  in  a  deed  of  trust  that 
In  case  of  sale  the  recitals  in  the  trustee's  deed  should  be  taken  as 
prima  facie  evidence  of  the  facts  therein  stated  does  not  relieve  the 
purchaser  of  the  rule  of  caveat  emptor,  and,  at  most,  only  casts 
upon  the  party  assailing  the  deed  the  burden  of  proof  to  overcome 
such  presumption.     (Bent  Otero  Improvement  Co.  v.  Whitehead,  140.) 

5.  TRUSTS— EXPENSES  CHARGEABLE  TO  INCOME.— How- 
ever  large,  if  properly  and  reasonably  incident  to  the  management 
of  the  estate  in  behalf  of  the  party  equitably  entitled  to  the  ac- 
cruing income,  and  not  resulting  in  a  direct  increase  of  the  princi- 
pal fund,  nor  in  substitutions  which  vary  the  items  of  which  that 
is  composed,  a  trustee's  charges  and  disbursements  are,  they  are,  un- 
der ordinary  circumstances,  payable  from  its  income,  If  that  be 
suffieient  for  the  purpose,  unless  it  be  otherwise  provided  by  the 
terms  of  the  trust    (Wordln's  Appeal,  219.) 

6.  TRUSTS— EXPENSES.— AN  ASSESSMENT  for  asphalting 
the  street  in  front  of  land  belonging  to  a  trust  estate,  should  be  paid 
out  of  the  income  from  the  estate,  in  the  absence  of  evidence  show- 
ing that  the  Improvement  was  of  a  permanent  character.  (Wordlu'i 
Appeal,  21U.) 
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7.     TRUSTS-EXrEXSES    CHARGEABLE  TO   INCOME -Rea- 
■enable  expenses  In  a  foreclosure  suit  are  ordinary  expenses  at- 
tending the  administration  of  a  trust  estate,  and  are  properly  de- 
l"!!"   Z*?"^  the  fruits  belonging  to  the  party  in  immediate  enjoy, 
ment  of  the  equitable  estate.    (Wordin's  Appeal,  219.) 

rr^^vrv^'Y®  ~  TRUSTEE'S  SALES  -  NOTICE  -  INSUFFL 
ciHiisoi.— A  mere  reference  In  a  notice  of  sale  under  a  trust  dee(t 
to  the  page  of  the  record  for  a  description  of  the  premises  to  be- 
sold,  without  more,  and  without  naming  the  grantor  or  grantee  and 
signed  by  a  substituted  trustee,  is  not  a  sufficient  description  of  the 
land  to  be  sold,  and  a  sale  thereunder  Is  Told.  (Yellowly  v  Beards- 
ley,  536.) 

9.  TRUSTS-TRUSTEE'S  8ALES-N0TICE.-THE  PURPOSBT 
of  notice  of  sale  under  a  trust  deed  is  not  only  to  notify  the  mort- 
gagor, but  the  public  that  the  property  may  bring  a  fair  price. 
(Yellowly  v.  Beardsley,  536.) 

oTJ^TT^x^rI^^^J''^'r^^^'S'''^^'S  SALE-NOTICE^RIGHT  OP  SUB- 
SEQUENT MORTGAGEE  TO  QUESTION.— Subsequent  mortga- 
gees,  or  those  holding  under  them,  can  question  the  sufficiency  of  » 
notice  under  which  a  sale  is  made  under  a  prior  trust  deed.  (Tel~ 
lowly  V.  Beardsley,  536.) 

11.  TRUSTS— TRUSTEE'S  SALES  —  NOTICE —ESSENTIALS" 
of  a  notice  of  sale  under  a  trust  deed  are  a  statement  of  the  time, 
place,  and  terms  of  sale,  and  such  a  description  of  the  property  to  be- 
sold  as.  if  read  by  persons  familiar  with  the  neighborhood,  will  ad- 
vise them  of  what  is  to  be  sold  and  upon  what  terms  it  can  be 
bought.     (Yellowly  v.  Beardsley,  536.) 

12.  EQUITY— FOLLOWING  TRUST  FUNDS.- Equity  will  tol" 
low  a  fund  through  any  number  of  transmutations,  and  preserve  it 
for  the  owner  so  long  as  It  can  be  identified.  (Midland  Nat.  Bank  ▼. 
Brightwell.  608.) 

13.  TRUSTS  —  CONSTRUCTIVE  TRUSTEE  —  BEIMBURSB- 
MENT. — A  consti'uctive  trustee  may  be  allowed  to  recover  reim- 
bursement when  the  circumstances  raising  the  trust  are  not  directly 
the  result  of  fraud.    (Olson  v.  Lamb,  670.) 

14.  TRUSTS— CONSTllUCTIVE    TRUSTEE— COMPENSATION. 
A  constructive  trustee,  who  is  charged  with  rents,   is  entitled  tO' 
recover  his  reasonable  expenditures  and    reasonable  compensatioa. 
for  managing  the  property.    (Olson  v.  Lamb,  670.) 

15  TRUSTS— DEVISE  TO  EXECUTORS  FOR  ANOTHER'S 
USE— LIFE  TENANT— LEGAL  T1TLE>— STATUTE  OF  USES.— 
When  property  is  devised  to  executors  for  the  use  and  benefit  of 
the  testator's  son  during  the  latter's  life,  the  legal  title  remains  in. 
the  executors,  where  duties  are  Imposed  upon  them  which  render  It: 
absolutely  necessary  that  the  legal  title  should  remain  in  them. 
It  does  not  therefore,  pass  to  the  tenant  for  life  under  the  statute 
of  uses  because  that  statute  does  not  apply  to  such  a  case.  (People  » 
Loan  etc.  Bank  v.  Garilngton,  800.) 

Bee  Banks  and  Banking,  4,  6.  7;  Fraudulent  Conveyance.  1;  Jndlda* 

Bales.  9. 

ULTRA  VIRBa 
Bee  Building  and  Loan  Associationa,  B,  t, 

VARIANCE. 
Bee  Forgery.  4-d. 
Ah.  Bt.  R».,  Vou  LXXI.-« 
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VENDOR  AND  PURCHASER. 

1.  VENDOR  AND  VENDEE  —  ASSUMPTION  OF  MORT- 
GAGE---PRINCIPAL  AND  SURETY.— A  grantee  of  land,  who  as- 
sumes as  part  of  the  purchase  price  to  pay  a  debt  secured  thereon 
by  mortgage,  becomes  the  principal  debtor  with  the  grantor  as  his 
surety,  although  the  latter  is  also  personally  bound  to  pay  the  debt. 
(Poe  V.  Dixon.  713.) 

2.  VENDOR  AND  VENDEE  -  ASSUMPTION  OP  MORT- 
GAGE—RIGHTS OF  MORTGAGEE.— If  a  grantee  of  land  as- 
sumes, as  part  of  the  purchase  price  thereof,  to  pay  a  debt  secured 
thereon  by  mortgage,  the  promise  thus  arising  ruus  to  the  mort- 
gagee and  not  to  the  grantor,  and  the  former,  though  not  a  party 
to  the  deed,  and  not  linowing  of  such  arrangement  when  it  waa 
made,  may  maintain  an  action  on  such  promise  when  It  comes  to 
his  knowledge.    (Poe  v.  Dixon,  713.) 

3.  VENDOR  AND  VENDEE  —  ASSUMPTION  OF  MORT- 
GAGE—GRANTOR AS  SURETY  FOR  GRANTEE— STATUTE 
OF  LIMITATIONS.— If  a  grantee  of  land  assumes,  aS  part  of  the 
purchase  price,  to  pay  a  debt  secured  thereon  by  mortgage,  and  the 
mortgage  Is  foreclosed  and  the  land  sold  to  pay  the  debt,  leaving 
unpaid  a  portion  thereof  which  the  grantor  pays,  he  cannot  main- 
tain an  action  for  indemnity  on  the  recitals  in  the  deed,  but  must 
resort  to  au  a(!tion  on  the  iuiplied  promise  of  indemnity  by  the  ven- 
dee. Such  cause  of  action  accrues  at  the  time  that  the  grantor 
pays  the  debt,  and  is  barred  by  limitation  after  the  expiration  of 
six  years.    (Poe  v.  Dixon,  713.) 

4.  VENDOR  AND  VENDEE  —  NOTICE  —  UNDISCLOSED 
PARTNERSHIP  IN  I;AND. — A  purchaser  of  notes  and  a  lien  given 
for  the  purchase  price  of  land  from  a  vendor  who  holds  the  appar- 
ent legal  title  is  not  affected  by  an  agreement,  of  which  he  has 
no  notice,  between  such  vendor  and  his  undisclosed  partner  in  the 
ownership  of  the  land.  Such  purchaser,  however,  acquires  such  lien 
subject  to  any  right  of  such  secret  partner  which  appears  in  the 
chain  of  title,  whether  recorded  or  not    (Spencer  v.  Jones,  870.) 

See  Evidence,  11,  12;  Pledge,  4. 

WAREHOUSEMEN. 

1.  WAREHOUSEMEN— FAILURE  TO  DELIVER— BURDEN 
OF  PROOF. — A  failure  on  the  part  of  a  Avarehouseman  to  deliver 
goods  on  demand  raises  a  presumption  of  liability  for  negligence,  and 
the  bui'den  of  proof  is  upon  him  to  account  for  the  nondelivery;  but 
when  he  maltes  sucli  an  accounting  the  onus  of  proof  shifts,  and 
the  presumption  is  raised  that  the  loss  thus  accounted  for  is  not 
the  result  of  the  warehouseman's  negligence.  (BninswicU  Grocery 
Co.  V.  Brunswick  etc.  R.  R.  Co.,  249.) 

2.  WAREHOUSEMEN— lilABILITY  FOR  LOSS  CAUSED  BY 
INDEPENDENT  CONTRACTOR.— A  warehouseman  is  not  liable 
for  the  loss  of  goods  caused  by  tire  resulting  from  the  negligence 
of  his  employs,  who,  as  an  independent  contractor,  is  exercising 
an  independent  business  not  subject  to  the  immediate  direction  and 
control  of  such  employer.  (Brunswick  Grocery  Co.  r.  Brunswick 
etc.  B.  R.  Co.,  249.) 

WATER    AND    WATERCOURSES. 

1.  WATERS  AND  WATERCOURSES  —  PRIORITIES  IN 
WATER  RIGHT.— Evidence  that  after  a  transfer  of  priorities  in 
water  rights  more  lands  were  irrigated  from  the  common  source  of 
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supply  than  before  does  not  of  Itself  necessarily  establish  an  en- 
larged  diversion  or  user  of  which  the  Junior  approprlator  can  com- 
plain.   (Cache  La  Poudre  Irr.  Co.  v.  I.ai-imer  etc.  Co.,  123.) 

2.  WATERS  AND  WATERCOURSES  —  PRIORITIES  IN 
WATER  RIGHTS.— The  apportionment  of  water  which  the  owners 
of  a  prior  right  make  between  themselves  cannot  be  complained 
of  by  a  junior  approprlator,  so  long  as  no  more  water  than  the 
priority  calls  for  Is  diverted  from  the  common  source,  and  so  long 
as  the  consumers  have  a  necessity  for  It,  and  apply  It  to  a  bene- 
ficial purpose.    (Cache  La  Poudre  Irr.  Co.  v.  Larimer  etc.  Co..  123.) 

3.  WATERS  AND  WATERCOURSES-TRANSFER  OF  SI  OCK 
AS  TRANSFER  OF  WATER  RIGHTS.— A  transfer  of  stock  In  an 
Irrigating  ditch  operates  as  a  transfer  of  the  right  to  the  use  of 
the  water,  as  well  as  an  Interest  In  the  corporation  issuing  such 
stock,  when  such  corporation  Is  formed  of  the  cotenants  owning  the 
ditch  and  water  rights,  and  such  shares  of  stock  represent  not  only 
the  rights  of  the  parties  In  the  diitch,  but  also  the  right  to  the  use 
of  the  water.    (Cache  La  Poudre  Irr.  Co.  v.  Larimer  etc.  Co.,  123.) 

4.  WATERS  AND  WATERCOURSES  -  SALE  OF  WAIER 
RIGHTS  SEPARATE  FROM  LAND.— There  may  be  a  sale  of  a 
water  right  separate  from  the  land,  and  an  application  of  the  water 
to  other  land,  so  long  as  the  rights  of  third  persons  are  not  infringed. 
(Cache  Ia  Poudre  Irr.  Co.  v.  Larimer  etc.  Co.,  123.) 

5.  WATERS  AND  WATERCOURSES.— APPROPRIATION  of 
water  can  only  be  made  by  an  actual  diversion,  followed  by  an  ap- 
plication thereof  within  a  reasonable  time,  to  a  beneficial  use. 
(Cache  La  Poudre  Co.  v.  Water  etc.  Co.,  131.) 

6.  WATERS  AND  WATERCOURSES— APPROPRIATION- 
TIME  OF  USE.— One  person  may  make  a  prior  appropriation  of  a 
certain  quantity  of  water  to  be  enjoyed  for  a  designated  period  of 
time  or  part  of  the  year,  and  another  person  an  appropriation  of  a 
like  quantity  from  the  same  source  during  another  period  or  part 
of  the  year,  and,  as  to  the  latter,  be  a  prior  approprlator  himself. 
(Cache  I-a  Poudre  Co.  v.  Water  etc.  Co.,  131.) 

7.  WATERS  AND  WATERCOURSES— APPROPRIATION- 
CHANGE  OF  USE.— If  water  is  appropriated  for  mill  power  pur- 
poses, and.  after  its  use,  permitted  to  flow  undiminished  back  into 
tlie  natural  stream,  it  is  then  subject  to  another  appropriation,  audi, 
when  appropriated,  the  mill  owner  or  his  grantee  cannot  change 
the  character  of  its  use  or  place  of  diversion,  to  the  injury  of  the 
approprlator  below  the  mill.  (Cache  La  Poudre  Co.  v.  Water  etc 
Co.,  131.) 

8.  WATERS  AND  WATERCOURSES— APPROPRIATION- 
CHANGE  OF  USE— PRIORITIES.— If  water  has  been  appropriated 
for  mill  power  purposes,  and,  after  such  use,  returned  to  the  stream 
In  undiminished  quantity,  and  then  appropriated  by  a  lower  pro- 
prietor for  Irrigation  purposes,  the  latter  acquires  a  prior  right  to 
the  use  of  the  water,  which  cannot  be  defeated  by  an  abandonment 
of  the  mill  appropriation  In  favor  of,  or  by  transfer  to,  an  appro- 
prlator above  the  mill,  whose  appropriation  for  irrigation  purposes 
is  prior  to  the  appropriator  below  the  mill,  but  subsequent  to  the 
appropriation  by  the  mill  owner.  (Cache  La  Poudx-e  Co.  v.  Water 
etc.  Co.,  131.) 

9.  WATERS  AND  WATERCOURSES— RIPARIAN  RIGHTS- 
RIGHT  OF  PASSAGE  OR  TO  FLOAT  LOGS  l\  NWIGARLB 
STREAM.- The  right  of  passage  on  a  navigable  stream  Is  a  com- 
mon and  paramount  right,  but  must  be  exercised  with  due  reirard  to 
the  rights  of   riparian   owners,  and   with   ordinary   care  and  sklU. 
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Floating  logs  In  such  a  stream  may  cause  damage  to  the  estate  of 
the  riparian  owner,  but,  if  the  party  floatinsr  the  logs,  uses  due  care 
and  skill,  he  is  not  liable  in  damages.  (Coyne  v.  Mississippi  etc. 
Boom  Co..  508.) 

10.  WATERS  AND  WATERCOURSES-RIPARIAN  RIGHTS^ 
RIGHT  TO  FLOAT  LOGS.— A  private  individual,  upon  whom  the 
privilege  has  been  conferred  by  statute,  has  the  right  to  use  a  navi- 
;gable  stream  as  a  highway  for  the  floating  or  driving  of  logs,  and 
the  rights  of  riparian  owners  are  sul>ordinate  to  this  use,  if  reasona- 
bly exercised.    (Coyne  v.  Mississippi  etc.  Boom  Co.,  508.) 

IL  WATERS  AND  WATERCOURSES— APPROPRIATION- 
NEGLECT  TO  P'lLE  STATEMENT,— As  against  one  who  is  in  no 
better  condition,  the  neglect  to  file  a  statement  of  the  appropriation 
of  water  as  required  by  statute  is  not  fatal  to  an  appropriation 
made  in  good  faith.    (Moyer  v.  Preston.  914.) 

12.  WATERS  AND  WATERCOURSES— APPROPRIATION.^ 
The  right  to  the  use  of  water  for  beneficial  purposes  depends  upon 
■a  prior  appropriation.    (Moyer  v.  Preston.  914.) 

13.  WATERS  AND  WATERCOURSES— APPROPRIATION  OF 
WATERS  OF  S^'RING.- The  waters  of  a  spring,  naturally  flowing 
:into  and  tributary  to  a  river,  must  be  considered  as  part  of  it  for 
itlie  purposes  of  appropriation  of  water,    (Moyer  v.  Preston,  914.) 

14.  WATERS  AND  WATERCOURSES  —  APPROPRIATION, 
WHAT  CONSTITUTES.— To  constitute  an  appropriation  there  must 
exist  not  only  an  intent  to  talje  the  water,  but  that  intent  must 
be  accompanied  or  followed  by  some  open,  physical  demonstration, 
and  there  must  ultimately  be  an  application  to  some  beneficial  use. 
The  initial  act  must  also  be  followed  with  reasonable  diligence,  and 
the  purpose  consummated  without  unnecessary  delay  in  order  that, 
by  the  doctrine  of  relation,  the  time  of  appropriation  may  relate  to 
«uch  initial  proceeding.    (Moyer  v.  Preston,  914.) 

15.  WATERS  AND  WATERCOURSES— APPROPRIATION- 
LACK  OF  DILIGENCE. — If  a  person  does  two  days'  worls  during 
one  year,  In  cleaning  out  a  spring,  to  facilitate  the  flow  of  the  wa- 
ters thereof  to  a  river,  of  which  it  is  a  tributary,  and  the  next  year 
■does  only  one  day's  work  in  again  cleaning  out  the  spring,  and  in 
the  year  commences  to  build  a  dam  and  ditch  necessary  in  the  ap- 
propriation of  the  water,  he  shows  a  lack  of  diligence,  and  his  ap- 
propriation, as  to  time,  must  depend  upon  the  work  done  during 
the  latter  years,  as  the  wprk  done  in  the  preceding  years  cannot  bo 
■connected  therewith.    (Moyer  v.  Preston,  914.) 

See  Conveyances;  Nuisance,  2-5. 

WILLS. 

1.  WILLS  AS  EVIDENCE,- To  entitle  a  person  to  offer  In  evi- 
dence a  will  under  which  he  claims  title,  he  must  first  show  that 
It  has  been  regularly  admitted  to  probate,  in  any  proceeding  other 
-than  one  to  establish  the  will,    (Pratt  v.  Hargreaves,  551.) 

2.  WILLS— RECOGNITION  OF  BEFORE  PROBATE. -A  court 
of  equity  cannot  recognize,  nor  act  upon,  a  will  until  it  has  been 
Admitted  to  probate.    (Pratt  v.  Hargreaves,  551.) 

WITNESSES. 
1.    WITNESSES  —  CORROBORATION.- A    witness    cannot    be 
corroborated  by  proof  of  his  previous  statements  to  the  same  effect. 
<Baxter  v.  Camp,  169.) 
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2.  WITNESSES— IMPEACHMENT— STATEMENT.— Upon  the 
trial  of  a  defendant  for  murdering  his  wife,  where  bis  mother  has 
teHtifled  that  he  would  not  kill  bis  wife  because  be  loved  her  so, 
and  denied  that  she  told  another  witness.  Immediately  after  the  kill- 
ing, and  in  the  presence  of  the  dying  woman,  that  the  defendant 
bad  said  that  "if  be  ever  saw  Mag  again  be  would  kill  her,  and  die 
or  go  to  the  pen.  and  now  he  has  made  bis  word  good,"  It  is  proper 
to  ask  such  other  witness,  for  the  purpose  of  impeachment  whether 
the  defendant's  mother  had  made  such  statement,  because.  If  she 
did.  she  knew  that  the  defendant  had  threatened  to  kill  his  wif*. 
(State  T.  Bums   688.) 

See  Contract  IS;    Bhrldenca^  1,  t;  Trial.  iL 
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